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PREFACE  TO  THE  THIRD  EDITION. 


Since  the  last  Edition  of  the  Lectures  was  published,  important 
and  fundamental  changes  liave  been  introduced  into  the  Law  of 
ilt^ritable  Rights  by  the  Titles  to  Land  (Scotland)  Acts,  1858  and 
l^Oo,  21  &  22  Vict.  c.  76,  and  23  &  24  Vict  c.  143.  Subsequent  to 
the  passing  of  the  former  of  these  Statutes,  a  short  Supplement  con* 
t  lining  its  leading  provisions  was  published.  In  preparing  a  new 
Editiun,  however,  it  was  felt  that  such  a  mode  of  treating  these  Acts 
would  be  inconvenient  and  unsatisfactory.  It  was  likewise  felt  that 
th**  imjiortance  of  the  Statutes  demanded  something  more  than  that 
t'l-ir  provisions  should  merely  be  noticed  in  footnotes.  The  altera- 
tions ui>on  the  law,  as  stated  in  the  Lectures,  have  accordingly  been 
^Tated  in  notes  which  are  embodied  in  the  text,  but  in  a  smaller 
ty|n'.  and  placed  witliin  brackets,  a  plan  which  will,  it  is  hoped,  prove 
•:»^nt*rally  convenient  for  reference.  Every  care  has  been  taken  to 
make  these  notes  as  complete  as  possible,  and  the  Acts  themselves 
have  b(*en  printed  as  an  Appendix  ;  the  figures  upon  the  margin  of 
:he  Ai»}>endix  refer  to  the  pages  in  the  volume,  at  which  the  respec- 
t:;v  matters  are  noticed.  The  effect  of  recent  enactments  and 
ivcisicns,  in  so  far  as  affecting  the  text,  will  also  be  found  noticed  in 
tb-i  apj>i*opriato  places. 

It  was  not  expected  when  the  Lectures  were  originally  published 
ttat  tlwy  would  be  found  so  generally  useful  by  the  profession  at 
Ur '»?  as  experience  has  shown  them  to  be.  The  Index  was,  accord- 
i^Jv.  not  so  full  as  it  might  have  beea     This  defect  will,  it  is  hoped. 
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be  found  to  be  in  some  degree  remedied  in  the  present  Edition ;  it 
must,  however,  be  borne  in  mind  that  the  Lectures  do  not  profess  to 
contain  an  exhaustive  treatise  upon  the  various  subjects  to  which 
they  refer,  and  that  they  are  rather  enunciations  of  general  principles, 
by  a  knowledge  of  which  the  student  is  enabled  to  fill  up  the  details 
and  minutiae  for  himself. 

An  Index  of  Cases  cited  in  the  volume  has  been  added,  and  for  a 
Table  of  Contents,  reference  is  made  to  pages  24  to  28. 

The  thanks  of  Professor  Menzies'  Eepi'esentatives  are  due  to  David 
Duncan,  Esq.,  Advocate,  for  his  valuable  services  in  carrj'ing  tlirou^^^h 
the  Second  Edition. 

Tlie  Editor  of  the  present  Edition  begs  to  acknowledge  the  ser\'iccs 
of  Alexander  Asher,  Esq.,  Advocate,  and  John  Hendiy,  Esq.,  W.S., 
who  assisted  him  with  its  preparation,  and  the  latter  of  whom  was 
kind  enough  carefully  to  revise  the  Notes  relating  to  the  Titles  to 
Land  Acts. 


31,  Rutland  Square, 
Edinburgh,  January  1863. 


PREFACE  TO  FIRST  EDITION. 


The  IVustees  of  the  late  Professor  Menzies,  in  presenting  this 
Volume  to  the  Public,  have  been  chiefly  influenced  by  the  conviction, 
that  it  \vill  be  found  in  a  great  measure  to  supply  a  desideratum  ttiat 
has  for  many  years  past  been  felt,  not  less  by  the  members  of  the 
I>^1  Profession  at  large,  than  by  the  successive  classes  of  Students 
for  whose  benefit  the  Lectures  were  originally  designed 

The  Lectures  are  accompanied  by  references,  in  the  form  of  foot- 
notes  and  an  Appendix,  to  the  recent  important  decisions  of  the 
C'jurt  of  Session  and  of  the  House  of  Lords.  Since  Professor 
Menzies  ceased  to  occupy  the  Chair  of  Conveyancing,  several  ex- 
t*jnsive  modifications  of  the  Law  have  been  introduced  by  the  Legis- 
lature, and  especially  in  the  matter  of  Bankruptcy.  In  the  Notes, 
th»?  attention  of  the  Student  has  been  called  to  these  Statutes,  and  ho 
i<  n^[uested  to  read  the  text  with  reference  to  their  provisions. 

Tlie  Trustees  take  this  opportunity  of  acknowledging  their  deep 
nKli^^'iitions  to  Professors  Swinton  and  More  for  their  kindness  in 
undertaking  the  active  duties  of  the  Chair  of  the  late  Professor 
Menzies  during  last  Session,  and  to  James  Mitford  Morison,  Esq., 
AJv<xate,  for  the  great  labour  which  he  bestowed  upon  the  Examina- 
tions. 

Tli«'ir  suicere  thanks  are  also  due  to  the  last-named  gentleman,  and 
to  John  Hunter,  Esq.,  Auditor  of  the  Court  of  Session,  for  superiu- 
tcn«ling  tlie  present  publication. 


Fjrtxpuiioif,  IW  Ocioher  IBoG. 


PREFACE   TO   SECOND   EDITION. 


In  consequence  of  the  First  Edition  having  been  exhausted  witliL 
a  few  months  after  publication,  it  has  been  found  necessary  to  prepar 
a  new  Edition.  In  doing  so,  no  alterations  have  been  made  on  th^ 
text ;  but  Notes  have  been  introduced,  referring  more  fully  to  recen 
Statutes,  and  showing  the  changes  in  the  Law  arising  from  th 
decisions  and  Statutes  of  the  past  year.  The  Editor  of  the  presen 
Edition  has  also  revised  and  corrected  the  Index,  which,  it  is  hopec 
will  thus  be  rendered  more  useful  for  reference. 


Edikburqh,  November  1857. 
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CHAPTER  I. 

EDUCATION  OF  THE  CONVEYANCEB,  GENERAL  AND  PROFESSIONAL. 

The  business  of  the  Chair  of  Conveyancing  is  to  show  how  property 
in  this  country  may  be  acquired,  possessed,  and  transferred.  To  most 
of  jou,  it  may  be  presumed  that  the  study  of  the  law  in  any  of  its 
branches  is  recent,  if  not  entirely  new, — and  it  may  not  be  without 
advantage,  if  at  this  stage  of  the  student's  progress,  we  glance  back- 
wards upon  the  pursuits  which  have  hitherto  engaged  his  attention, 
and  inquire  what  prospective  bearing  these  may  have  had  upon  the 
labours  to  which  he  is  now  to  devote  himself — how  the  acquirements 
already  made  may  assist  him  in  attaining  his  present  object — and 
thether,  while  he  is  striving  to  become  a  lawyer,  the  studies  of  by- 
gone years  have  any  longer  a  claim  upon  his  regard. 

Pntil  the  period  which  introduces  the  student  to  professional  General  Edu- 
training,  the  design  of  his  education  is  the  general  formation  of  his  ^*"®''»  ^  **"" 
intellectual  and  moral  character.     His  lessons,  as  regards  their  sub-  pbofbssiokal. 
ject-matter,  take  an  extensive  range.     They  relate  to  the  mind,  and  retrospect  op 
iu  affections  and  powers,  and  address  him  through  the  medium  of  past  Studies. 
literature,  history,  and  philosophy.     They  relate  also  to  external 
nature,  its  elements,  and  man's  power  with  respect  to  these,  in  their 
nse,  direction,  and  control     These  are  wide  interests,  and  in  such 
pirsuits  the  student  is  necessarily  brought  into  contact  with  the 
Blaster-minds,  who  have  most  intimately  known  Nature,  and  have 
apoken  her  language  so  well,  that  in  succeeding  ages  men  have  with 
^  assent  accepted  them  as  her  interpreters,  and  cherished  their 
P^octiona  as  those  which,  next  to  the  pages  of  Inspiration,  they 

^d  not  willingly  let  die. 
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The  results  of  such  studies  caunot  obviously  be  claimed  by  any  one 
profession  exclusively  for  itself.  They  have  an  influence  for  every 
calling,  and  are,  in  some  degree,  an  indispensable  pre-requisite  to  those 
vocations  in  particular,  which  require  intellectual  culture  and  effort. 

Now,  from  the  various  paths  which,  well  trod,  lead  to  usefulnesSj 
and  profit,  and  honour,  the  student  is  here  selecting  the  one  which  he 
is  to  follow  through  life,  and  henceforth,  therefore,  his  studies  will  not, 
as  hitherto,  have  for  their  only  object  general  mental  cultivation,  but 
they  will  assume  a  definite  character  and  direct  application  suited  to 
his  now  determinate  views.  The  desire  to  excel  in  languages  or  science 
will  receive  a  new  direction  and  impulse,  and  will  either  be  accom- 
panied by,  or  give  place  to  the  thirst  for  legal  knowledge  and  skill. 

Does  the  law  student,  then,  by  entering  upon  this  path,  bid  a  final 
adieu  to  literature  and  science  ?  It  is,  indeed,  too  common  for  him 
to  do  so,  hut  a  slight  reflection  will  show,  that  he  is  urgently  called 
to  a  continued  cultivation  of  these  pursuits,  not  only  upon  general 
grounds,  but  by  a  consideration  also  of  what  is  due  to  professional 
accomplishment  and  success.  To  throw  away  at  this  stage  his  classi- 
cal knowledge,  and  such  introduction  to  science  as  he  may  have 
obtained,  is  certainly  to  sacrifice  a  great  source  of  mental  enjoyment, 
a  powerful  implement  of  continued  intellectual  culture,  a  medium  oi 
communication  with  the  finest  minds  of  former  ages,  as  well  as  of  the 
present.  There  are  some  who  conscientiously  withhold  their  approval 
from  the  cultivation  of  the  dead  languages  ;  and  those  whose  minds 
have  been  enriched  with  a  better  learning  than  the  classic  page  un- 
folds, feel,  with  the  pious  Augustine,  that  even  in  Cicero  there  is  a 
void  for  which  no  eloquence  can  compensate  ;  but,  however  alloyed 
with  human  imperfection,  there  is  here  a  fountain  of  excellence,  whose 
invigorating  qualities  have  commended  it  to  the  human  mind  in  many 
succeeding  centuries  ;  and  these  writings  have  been  preserved  more 
carefully  than  others,  both  because  they  were  intrinsically  better,  and 
because  they  have  more  important  uses.  Into  such  uses  ihis  is  not 
the  place  to  inquire,  but  even  here  we  ought  not  to  forget  the  aid 
which  learning  has  always  afibrded  in  the  investigation,  preservation, 
and  difiusion  of  Sacred  Truth,  and  how  powerfully  the  cultivation  of 
Greek  and  Roman  literature  has,  at  the  most  important  periods  of 
history,  tended  to  liberate  the  mind  from  superstition  and  error,  to 
awaken  its  highest  energies,  and  to  aid  it  in  the  reception  of  a  pure 
and  simple  faith. 

The  advantages  derivable  from  the  prosecution  of  liberal  studiei 
by  that  branch  of  the  legal  profession  with  which  this  Chair  is  mors 
immediately  connected,  will  be  best  appreciated  by  attending  to  tfafl 
nature  of  a  Conveyancer  and  Law-agent's  business.  Let  us  adveri^ 
then,  shortly,  to  the  functions  which  the  members  of  this  profession 
are  called  to  execute. 
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The  path  of  the  Conveyancer  does  not  at  its  entrance  present  the  Dutibs  of  the 
attractions  of  those  leading  to  some  other  professions,  and  it  is  un-  amd^w"^*" 
suited  to  minds  which  can  only  be  satisfied  with  the  stirring  life  of  aobmt. 
the  soldier,  the  excitement  of  commercial  adventure,  the  profound 
researches  of  science,  the  eloquence  of  the  pulpit,  or  the  intellectual 
strife  of  the  bar.     Yet  the  Conveyancer  s  calling,  combined  as  it  is 
in  Scotland  with  the  other  business  of  a  Law-agent,  is  not  destitute 
of  excitement  or  interest ;  and  how  absorbing  and  intense  these  may 
be,  is  best  known  to  those  who  have  most  faithfully  discharged  its 
duties. 

What  is  the  general  nature  of  these  duties  ?  As  a  Conveyancer,  In  transmis- 
the  Law-agent  must  insure  his  client's  safety  in  purchasing  property,  "p  pi^p^btt*' 
in  selling  it,  in  investing  money  with  or  without  security,  and  in  all 
the  various  circumstances  and  positions  in  which  property  is  trans- 
ferred from  one  owner  to  another,  or  made  the  subject  of  temporary 
or  permanent  arrangement  or  negotiation.  In  particular,  he  must 
advise  and  act  in  the  arrangement  and  execution  of  family-settlements 
for  the  distribution  of  property,  whether  such  settlements  are  made 
bv  parties  jointly,  and  to  take  effect  during  their  lives,  or  by  indivi- 
duals for  the  disposal  of  their  means  after  their  death.  Here  he  is 
responsible  both  for  the  security  of  the  rights  created,  and  for  the 
exact  attainment  of  the  intentions  of  the  parties.  As  solicitor  and 
attorney,  again,  he  must  advise— either  upon  his  own  responsibility, 
or  with  the  assistance  of  counsel,  whose  aid  he  must  know  when  it  is 
necessary  to  obtain, — in  matters  of  disputed  right,  instituting  actions 
when  necessary,  and  conducting  them  with  minute  attention  to  law 
and  facts,  and  to  the  forms  of  Court.  He  will  be  called  upon  to  en- 
force judgments  of  the  Courts,  in  order  to  vindicate  his  client's  right 
against  the  property  or  person  of  his  debtor — proceedings  inferring 
a  high  responsibility.  TTiere  will  be  expected  a  general  attention  to 
his  client's  property  and  interests,  the  care  of  which  may  be  entirely 
devolved  upon  him,  maintaining  his  -just  rights,  defending  such  as 
are  assailed,  watching  over  those  which  are  precarious,  and  giving 
the  benefit,  not  only  of  his  professional  knowledge  and  skill,  but  of 
the  care  and  anxiety  also,  which  a  prudent  man  bestows  upon  his 
own  affairs. 

These  are  duties,  obviously,  which  affect  men's  most  important 
temporal  interests.  Property  of  great  magnitude  is  dependent  upon 
them,  and  professional  skill  is  equally  necessary  where  the  value  is 
small.  The  prosperity  of  individuals,  the  security  of  the  estates 
*hich  they  have  inherited  or  acquired,  the  comfort  of  families,  hap- 
piness in  the  domestic  relations,  and  tranquillity  in  circumstances 
of  trial  and  anxiety — all  and  each  of  these  interests,  which  come  so 
hofme  to  men,  to  their  hearthstones,  and  their  bosoms — are  committed 
to  ihe  Law-agent's  keeping ;  and  as  by  his  attention  and  skill  they 
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are  rendered  secure,  so  by  liis  negligence  or  ignorance  they  may  be 
endangered  or  sacrificed. 
]x  Adtisiko.  Nor  is  it  only  in  the  magnitude  or  the  momentous  nature  of  the 
interests  committed  to  our  care  as  Law-agents,  that  we  find  sources 
of  professional  anxiety  and  responsibility.  Tlie  relation  between 
agent  and  client  is  in  many  respects  peculiarly  delicate,  and  it  in* 
volves  duties  which  may  be  difficult  and  trying.  A  counsel  gives  his 
opinion  deliberately  upon  the  statement  before  him,  unembarrassed 
by  the  presence  of  the  party.  But  the  agent  must  take  the  case  from 
the  fountainhead,  extracting  what  is  material  from  the  mingled  mass 
of  passion,  partiality,  and  incoherence  presented  to  him  ;  and  here 
every  faithful  agent  feels  how  ill  lie  would  acquit  himself,  were  he 
to  join  his  client  with  the  zeal  of  a  sympathizing  partisan.  He  must, 
in  his  own  mind,  try  the  whole  case  by  anticipation,  scrutinize  it 
with  the  eyes  of  an  adverse  party,  and  exercise  the  impartiality  of  a 
judge  in  forming  his  opinion,  and  imparting  his  advice.  Thus  he  will 
rescue  his  employer  from  the  efiects  of  what  may  be  his  own  ignorance 
and  perversity,  and  he  will  be  faithful  in  advice,  even  should  he  have 
to  confront  in  his  client's  person  the  demon  of  undisguised  selfishness, 
regardless  of  every  consideration  but  its  own  ends. 

Again,  the  Law-agent's  position  necessarily  procures  for  him  a  large 
and  implicit  confidence.  His  professional  knowledge  gives  him  autho- 
rity with  his  clients,  and  they  have  no  alternative  but  to  trust  him. 
In  the  enjoyment  of  this  confidence  he  possesses  a  power  which,  if 
not  beneficially  used,  may  lead  to  consequences  the  most  pernicioua 
One  false  step,  the  permission  for  a  moment  of  a  tendency  towards 
what  is  tortuous  or  doubtful,  may  be  the  launching  into  a  sea  of  liti- 
gation, fruitful  no  doubt  of  emolument  to  himself,  but  involving  his 
client  in  loss,  embarrassment,  and  eventual  ruin. 

Self-drnial  is  an  indispensable  quality  in  this  profession.  There 
is  none  which  more  imperatively  demands  the  exercise  of  that  virtue^ 
because  none  presents  more  powerful  temptations  to  forsake  it.  One 
of  the  Law-agent's  first  lessons  must  be  to  possess  himself  in  the  face 
of  the  strongest  temptation,  to  detect  and  resist  the  most  insidious 
suggestions  and  disguises  of  self-interest — that  momentary  indulgence 
which  is  the  parent  of  lasting  remorse — and  to  pursue  the  path  of 
duty,  passing  by  the  glittering  heaps  of  possible  but  forbidden  gain 
without  a  regret,  and  conscious  of  a  reward  higher  than  the  '^  regnum 
et  diadema  "  promised  by  the  Poet  to  him, 

"  QuiBquis  ingentes  oculo  irreiorto 
Spectat  acen'08.** 

The  practitioner,  who  is  enticed  to  enter  within  the  gate  whick 
conducts  to  lucre,  but  excludes  a  single  eye  to  his  employer's  interest^ 
may  leave  behind  him  all  hope  of  honourable  preferment,  and  all  hopv 
of  a  dearer  possession,  viz.^  his  own  self-respect.     He  is  betraying' 
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confideDce  the  most  exuberant,  and  deserting  the  cause  of  that  mo- 
mlitj,  of  which  by  his  profession  he  is  constituted  a  guardian.  Such 
a  dereliction,  when  it  becomes  general,  is  a  sure  sjmptom  of  the  cor- 
ruption of  manners.  In  the  decline  of  the  Roman  Empire,  the  cun- 
ning, ignorance,  and  unscrupulous  rapacity  of  her  lawyers  was  one 
£ital  indication  of  her  departing  glory.  It  may  be  long  ere  a  difference 
of  opinion  will  cease  to  exist  regarding  the  real  sources  of  the  French 
Revolution  in  the  last  century,  one  of  which  the  eloquent  observer  of 
that  event  found  in  the  commission  of  legislative  powers  to  "  the 
*'  ministers  of  municipal  litigation,  the  fomenters  and  conductors  of  the 
**  petty  war  of  village  vexation."  But  no  one  will  be  disposed  to  ques- 
tion upon  general  principles  the  soundness  of  the  opinion  implied,  when 
he  asks,  ''  Was  it  to  be  expected  that  they  would  attend  to  the  stability 
"  of  property,  whose  existence  had  always  depended  upon  whatever 
"  rendered  property  questionable,  ambiguous,  and  insecure  V 

I  am  not  aware  that  any  writer  has  described  specifically  the  bene-  Advartaokof 
its  arising  to  a  community  from  the  possession  of  lawyers  sufficiently  yewT^berTl. 
letraed  and  skilful  in  their  respective  departments,  and  exercising  lt  eduoatbd, 
ibeir  functions  under  the  influence  and  control  of  a  liberal  education  pHj^cin^. 
and  high  principle.  It  is  as  in  a  member  of  the  human  body  :  while 
it  is  sound  and  acts  healthfully,  we  are  unconscious  of  its  acting ;  and 
it  only  attracts  notice  when  disabled  or  affected  by  disease.  But  the 
idvantages  of  skill  and  a  pure  morality  in  the  legal  profession  are 
tofficiently  obvious.  In  important  transactions,  and  in  all  such  mat- 
ters as  men  conduct  under  advice,  the  Law-agent  is  necessarily  present, 
bis  influence  is  felt,  and  his  character  must  give  a  tone  and  colour  to 
the  spirit  in  which  the  business  is  conducted.  If  then  he  is  truly 
tnimated  by  the  spirit  of  an  enlightened  jurisprudence,  which  has 
been  well  defined  "  the  collected  Reason  of  ages,  combining  the  prin- 
ciples of  original  Justice  with  the  infinite  variety  of  human  concerns," 
it  will  devolve  upon  him,  in  a  form  and  in  circumstances  the  most 
impressive,  to  give  a  practical  exposition  of  the  morality  from  which 
Jurisprudence  is  derived.  It  is  his  occupation,  and  his  duty,  to  inves- 
tigate the  boundaries  of  right  and  wrong  in  human  conduct,  and  he 
is,  therefore,  a  guardian  posted  at  their  turning-points  and  dangers, 
tad  has  it  largely  in  his  power  to  temper  with  humanity  the  severity 
which  legislation  may  have  failed  to  obviate,  and  to  secure  the  influ- 
eoceof  that  portion  of  the  moral  law,  which,  in  the  language  of  Bacon, 
conies  from  a  source  too  sublime  for  the  light  of  Nature  to  penetrate. 

The  duties  which  have  been  described  are  no  doubt  arduous,  and  I 
request  your  attention  for  a  moment  to  some  of  the  qualities  which 
•re  necessary  to  secure  their  right  fulfilment.  Some  of  them  are  more 
or  less  dependent  upon  natural  constitution — others  are  acquired  by 
•tudy — all  of  them  may  be  strengthened  and  improved  by  self-govern - 
Mit  and  discipline. 
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Qualities  es-  Tlie  Law-agent  ought  to  possess  a  strong  sense  of  responsibility,  and 
LiT^aENT^-  ^^^^  °^*  merely  with  reference  to  the  magnitude  of  the  interests  com- 
1.  SbmseofRe-  mitted  to  his  keeping, — it  is  a  necessary  clement  and  condition  of  his 
position,  as  the  guardian  of  another's  rights.  His  aim  should  be,  as 
much  as  possible,  to  attach  to  the  matter  which  he  undertakes,  the 
same  importance  which  it  holds  in  his  employer's  mind,  but  divested 
of  the  natural  anxiety  of  personal  interest, 
if;  ?"^!^r^^  ^®  ought  to  have  the  qualities  of  self-possession,  promptitude,  and 
decision.  It  is  of  great  moment,  that,  in  circumstances  which  over- 
whelm the  client's  mind,  and  paralyse  its  powers,  he  should  have  in 
his  Law-agent  the  benefit  of  the  calm  judgment  which  such  circum- 
stances chiefly  require.  Such  a  judgment  is  valuable  at  all  times, 
unspeakably  so  in  sudden  emergencies,  when  there  may  be  a  necessity 
for  immediate  action  ;  and  the  Law-agent  will  be  called  on  to  act  in 
such  emergencies.  Misfortune,  crime,  death,  come  without  notice, 
and  afford  no  time  for  deliberation.  At  such  a  crisis,  inaction  may 
be  ruin.     Hesitate,  and  opportunity  may  be  irretrievably  lost. 

The  mind  must  be  trained  to  versatility  in  applying  itself  without 
discomposure  to  various  matters  in  succession,  to  patience  in  tedious 
investigation,  and  to  willingness  in  exchanging,  at  the  call  of  duty, 
what  is  interesting  for  employment  which  may  be  dry  and  irksome. 

At  the  same  time,  there  must  be  an  ability  to  command  the  atten- 
tion in  the  midst  of  distracting  circumstances  and  interruptions,  and 
to  give  deliberate  consideration  to  matters  too  important  to  brook 
delay,  and  too  difficult  to  be  disposed  of  upon  a  cursory  regard. 

The  memory  must  be  carefully  cultivated,  and  habituated  to  retain 
the  salient  points  of  business  matters,  which  form  landmarks  to  their 
respective  details.  Without  this  faculty,  accompanied  and  aided  by 
practical  method  and  order,  there  is  too  much  reason  tto  apprehend 
confusion  and  bewilderment. 

It  would  be  proper,  if  time  served,  to  dwell  upon  the  necessity  of 
accuracy  in  the  smallest  matters,  and  uncompromising  reverence  for 
Truth,  not  as  a  speculative  principle,  but  as  a  supreme  and  inflexible 
condition  of  every  transaction  and  in  all  circumstances. 

Such  is  a  brief  sketch  of  the  Law-agent's  duties,  and  some  of  the 
qiialities  which  he  ought  to  possess.  Of  the  perfect  discharge  of  these 
duties,  or  the  complete  possession  of  these  qualities,  it  may  be  difficult 
to  find  an  unexceptionable  example  in  the  same  person.  Some  of 
them  we  are  taught  by  the  experience  of  defects  in  ourselves,  and 
the  observation  of  excellence  in  others.  And  since  the  duties  of  this 
profession  are  so  important,  and  in  some  respects  arduous,  it  is  of 
moment  to  ascertain  how  the  student  may  equip  himself  for  the 
proper  discharge  of  them.* 

*  Til  place  of  the  foregoing  sketch  of  the  dudes  and  qualities  of  a  I*aw-agent,  ProfeMor 
Menziefl  occasionally  substituted  the  iutroductor}'  remarks  which  will  be  found  appended  in 
the  shape  of  a  note  to  this  chapter. 
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The  most  obvious  and  the  primary  qualification  is  a  knowledge  of  Q"^""^^- 

T10K8  V^R  PRO- 

the  Law,  its  principles  and  practice  ;  for  without  this  there  can  bene  pemioh  op  a 
professional  influence  or  respect     How  is  this  knowledge  then  to  be  Law-Aoeot.— 
obtained  ?     It  is  to  be  drawn  from  various  sources  ;  and  of  these  the  of  Law. 
one  which  first  challenges  attention  is  the  Feudal  Law ;  but,  as  the  Feudal  Law. 
nature  and  details  of  that  system  are  fiilly  discussed  in  another  por- 
tion of  these  Lectures,  I  shall  not  further  enter  upon  that  subject  here, 
than  to  observe  that  it  is  indispensable  for  the  Scotch  Conveyancer 
to  form  an  intimate  acquaintance  with  the  feudal  system,  because  his 
professional  duties  demand  that  he  should  exercise  an  independent 
judgment,  and  act  upon  his  own  responsibility,  in  the  important  busi- 
ness of  sale,  mortgage,  and  settlement,  where  the  security  of  the 
parties  depends  upon  an  accurate  observance  of  feudal  rules  and  prac- 
tice, both  in  the  previous  title,  and  in  the  instrument  by  which  the 
transaction  receives  effect 

The  next  great  source  from  which  our  laws  are  derived  is  the  Roman  Law. 
Roman  Jurisprudence.  As  Greece,  subdued,  captivated  in  turn  her 
Serce  conqueror  by  the  charms  of  art  introduced  into  his  rude  home, 
so,  although  Rome  succumbed  to  the  barbarian,  her  laws  survived, 
and,  in  the  language  of  the  historian  of  her  fall,  ''The  public  reason 
of  the  Romans  has  been  silently  or  studiously  transferred  into  the 
domestic  institutions  of  Europe/'  The  student  has  contemplated  this 
vast  empire  in  the  height  of  an  all-absorbing  power,  and  has  wit- 
nessed her  excesses  and  inhumanities,  marvelling  at  the  mysterious 
force  of  that  ascendency  which  impressed  its  spirit  even  upon  her 
Tictims,  as  when  the  gladiator  contributed  to  the  effect  of  her  spec- 
tacles, not  only  by  his  death,  but  by  the  words  with  which  he  ad- 
dressed himself  to  it,  Moriturua  Vosscduto/'  In  the  pages  of  our  own 
literature  too,  the  student  has  dwelt  with  admiration  upon  the  poetical 
justice  which  has  given  a  voice,  prophetically  armed  with  the  destruc- 
tion of  an  empire,  to  the  expiring  sigh  of  the  butchered  Dacian. 
Tiiese  associations  will  lend  an  interest  to  the  pages  of  our  own  juris- 
prudence, when  the  student  finds  her,  who  so  afllicted  her  provinces, 
now  instructing  the  inhabitants  of  the  same  regions  in  the  arts  of 
peace ;  teaching  civilisation  and  freedom  to  assert  their  claims  ; 
elevating  the  rights  of  the  person  in  opposition  to  a  system  which 
all  but  disregarded  every  right  not  connected  with  the  feudal  tenure ; 
mitigating  the  sternness  of  harsher  rules  by  the  introduction  of  her 
equitable  benefida;  and  rescuing  even  the  heir,  that  exclusive  favourite 
of  the  feudal  law,  from  the  blindness  of  its  excess,  by  enabling  him 
to  limit  his  responsibility  so  as  not  to  exceed  the  value  of  the  in- 
Writance. 

A  third  source  of  the  laws,  whose  practical  application  is  to  occupy  Law  Mer- 
•iW  attention,  is  that  body  of  rules  known  by  the  name  of  the  Law  ^"^"^• 
Merchant — the  produce  of  times  comparatively  recent,  in  which  men 
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of  different  nations,  taught  by  their  mutual  wants,  and  their  ability 
reciprocally  to  supply  these,  have  consented  to  receive  the  lessons  of 
a  common  brotherhood.  This  is  the  part  of  the  law  which  is  least 
.  tainted  with  imperfection,  because  it  is  founded  upon  a  universal 
perception  of  what  is  just.  Taking  its  origin  in  the  necessity  of  a 
system  of  rules  independent  of  the  municipal  laws  of  different  nations, 
in  order  to  render  practicable  the  interchange  of  commodities,  it  was 
unavoidably  based  upon  principles  to  which  all  could  assent ;  and  the 
pure  equity  thus  derived  from,  and  corrected  by,  the  Common  Sense 
of  nations,  has  exercised,  and  is  continually  exerting,  a  powerful  influ- 
ence upon  our  municipal  law  in  all  its  departments.  The  student 
will  observe  with  surprise  and  interest  that  the  simplest  of  all  legal 
instruments  are  those  devised  to  embody  transactions  between  the 
subjects  of  different  governments,  and  that  mutual  trust,  that  import- 
ant element  and  aid  in  all  negotiation,  has  nowhere  a  larger  place 
in  business  than  between  those  who  by  residence  are  strangers  and 
aliens. 
Statutes,  Derived  mainly  from  these  sources,  and  from  the  authority  of 

Ihstjtutional'  inveterate  custom,  the  law  is  to  be  found  and  learned  by  the  student 
WwTKHs.  in  the  statutes  of  the  Scottish  and  British  Parliaments,  the  decisions 
of  the  Judges  in  the  Supreme  Courts,  and  Court  of  Appeal,  and  in 
the  works  of  institutional  writers. 
2.  Acquaint-  gut  it  is  necessary,  in  order  to  render  \esal  knowledsfe  effectively 
Business  and  serviceable,  that  the  student  obtain  an  acquaintance  also  with  that 
Affaibsof  upon  which  his  professional  attainments  are  to  operate,  viz.,  the 
business  and  affairs  of  life.  It  is  easy  to  perceive  how  fruitless  were 
the  labours  of  the  Physician,  if  he  studied  merely  the  qualities  of 
herbs  and  the  other  appliances  of  his  art,  without  acquiring  at  the 
same  time  an  intimate  knowledge  of  the  human  frame,  its  parts, 
their  functions,  and  the  various  influences  by  which  they  are  affected. 
The  spiritual  physician  also,  whose  inquiries  are  confined  to  the 
rules  of  a  systematic  theology,  is  but  half  prepared  for  the  exercise 
of  his  all-important  duties,  if  he  have  not  likewise  acquired  some 
knowledge  of  that  which  it  is  his  object  to  impress,  viz.,  the  heart  of 
man,  of  his  moral  capabilities,  the  modes  in  which  these  may  be  blunted 
and  perverted,  and  the  influences  which  are  powerful  to  alarm, 
quicken,  and  impel.  So  the  Law-agent,  who  is  well  read,  a  master 
of  the  institutional  writers,  and  not  unacquainted  with  the  statutes 
and  decisions,  has  provided  himself  only  with  a  weapon  to  cut  the 
air,  if  he  is  ignorant  of  the  arts,  employments,  and  transactions  of 
life,  upon  which  legal  rules  and  instruments  are  designed  to  act. 

This  is  to  be  understood,  ho  doubt,  within  practicable  limits.  As 
"  Life  is  short  and  Art  is  long,"  it  is  but  little  that  can  be  thoroughly 
attained  even  when  the  whole  energies  are  concentrated  upon  one 
subject.     But  although  this  is  true  in  a  strict  sense,  and  with  refer- 
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cnco  to  the  profound  investigation  of  nature  and  science,  it  is  equally 
trae  that  a  wide  extent  of  general  infonnation,  available  for  the  ordi- 
narj  purposes  of  life,  may  be  attained  by  moderate  exertions  and 
diligence ;  and  if  we  glance  at  any  of  the  particular  transactions 
which  are  carried  into  effect  by  legal  instruments,  the  advantage  of 
roch  general  information  is  sufficiently  obvious.     Thus  a  practitioner 
who  has  been  at  some  pains  to  acquire  a  knowledge  of  agricidture,  Khowledoeop 
both  in  principle  and  practice,  is  qualified  to  execute  his  employer's  Aokicdltumi. 
instructions  in  preparing  a  lease  of  hind,  with  a  confidence  and  prac- 
tical intelligence  unknown  to  him  who  has  no  resource  but  the  rules 
of  law  and  the  Book  of  Styles.     In  like  manner,  some  acquaintance 
with  geology  and  mining  will  give  important  facilities  when  the  duty  Op  Gboluoy, 
is  to  write  a  lease  of  minerals.     When  a  contract  of  copartnery  is  to  "'"'• 
be  framed,  the  peculiar  risks  incident  to  the  business  to  which  it  re- 
lates, will  be  best  guarded  against  by  a  Conveyancer  who  knows  its 
nature  and  details,  and  can  therefore  secure  the  whole  partners  from 
external  hazard,  and  each  partner  from  dangers  which  niay  result  from 
the  conduct  of  the  rest. 

Enough  has  been  said  to  show  how  desirable  it  is  for  the  young  3.  Genebal 
Conveyancer  to  cherish  and  improve  his  general  attainments  in  litera-  l™ratdrk*  '"^ 
ture  and  science.  Brought  by  his  vocation  into  communication  with  and  Sciehce. 
minds  of  all  degrees  of  accomplishment  and  power  in  relation  to 
subjects  and  interests  the  most  diversified,  and  thus  called  to  a  posi- 
tion which,  to  those  who  confide  in  him,  may  result  in  much  of  good 
or  of  evil  according  to  his  principles  of  action,  his  completeness  of 
attainment,  his  powers  of  clear  statement  and  reasonable  persuasion, 
it  may  be  assumed  that  no  study  or  qualification  will  be  misplaced 
which  enlarges  his  information,  quickens  his  perceptions,  strengthens 
his  mental  powers,  and  gives  him  a  knowledge  of  men,  their  charac- 
ters, their  motives,  and  the  means  by  which  they  may  be  influenced. 
General  attainments,  combined  with  professional  skill  and  high  prin- 
ciple, give  to  character  a  force,  and  a  weight  to  advice,  which  are 
more  readily  felt  than  explained  ;  and  when  these  qualities  meet  in 
a  practitioner  whose  distinction  it  is  that  he  is  doctua  componere  lites^ 
they  derive  an  influence  peculiarly  strong  from  the  disinterestedness 
of  his  conduct. 

If,  again,  we  confine  our  view  to  the  eflect  of  a  liberal  education 
in  connexion  with  the  study  of  the  law,  there  can  be  no  doubt  of  the 
adrantages  of  a  well-furnished  mind  in  mastering  a  system  derived 
from  sources  so  remote,  so  extensive,  and  so  diversified.  The  common 
lense  of  mankind  has  always  connected  learning  with  the  profession 
of  the  law.  Learning  is  regarded  as  the  peculiar  property  of  the 
Uwrer,  and  his  professional  characteristic.  Accordingly,  when,  at 
the  instigation  of  the  House  of  Lords,  the  writs  issued  for  the  Par- 
liament held  at  Coventry  in  the  sixth  year  of  Henry  iv.  prescribed 
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that  no  apprentice  or  other  man  of  the  law  should  be  elected  a 
knight  of  the  shir-e,  it  was  on  account  of  this  exclusion,  that  tlie 
Parliament  so  returned  received  the  name  of  Parliamentum  indoctum, 
or  lack-learning  Parliament.  This  is  not  the  occasion  to  advert  to 
the  refinement  imparted  to  the  pleader,  and  the  aid  more  or  less 
direct  which  he  may  draw  from  the  models  of  ancient  eloquence ;  but 
it  is  evident  that  no  practitioner  in  any  department  of  the  law  can 
obtain  a  thorough  legal  education  without  a  knowledge  of  Latin.  That 

Khowledor  of  language  is  essential  to  the  intelligent  perusal  of  the  institutional 

PEN8ABLE.         wrftcrs,  aud  of  the  other  books  of  authority  in  which  the  rules  of  the 

Roman  law  are  constantly  encountered  in  their  original  garb.  It  is 
also  one  of  the  Conveyancer's  duties,  though  now  less  frequently  than 
before,  to  prepare  instruments  in  Latin,  and  render  the  contents  of 
deeds  into  that  tongue.  A  failure  in  the  performance  of  this  duty 
may  be  productive  of  consequences  the  most  serious,  and  of  this  the 
Reports  of  decisions  furnish  a  recent  and  striking  example  in  the  case 

8  D.  p.  970.  of  Cathcart  v.  Madaine^  1st  July  1846.  This  was  a  case  of  entailed 
property.  The  entail  had  been  correctly  framed,  its  terms  having 
been  decided  in  the  Court  of  Appeal  to  be  sufficient  and  effectual  to 
secure  the  estate  to  the  series  of  heirs  named  by  the  entailer.  The 
deed  had  also  been  properly  recorded  in  compliance  with  the  statutory 
requirement  to  that  effect.  But  the  Act  1685  concerning  entails 
enjoins,  that  the  clauses  which  are  required  to  guard  the  estate 
against  the  claims  of  creditors,  and  the  deeds  of  the  heir  in  possession, 
shall  be  inserted  not  only  in  the  entail,  but  in  the  other  titles  also  of 
the  estate,  and  that  they  shall  be  repeated  in  all  the  subsequent  con- 
veyances of  the  estate  to  any  of  the  heirs.  Now,  as  the  estate  in 
question  was  holden  of  the  Crown,  it  was  necessary  that  the  titles 
should  be  in  Latin,  and  upon  an  investigation  of  the  Latin  deeds,  it 
was  found  that  the  prohibition  to  contract  debt  had  not  been  accu- 
rately rendered,  and  was  not  expressed  by  any  equivalent  Latin 
terms  ;  and  as  the  estate  had  been  possessed  for  more  than  forty  years 
upon  titles  which  did  not  thus  contain  an  effectual  prohibition  to 
contract  debt,  it  was  found  liable  to  be  affected  by  the  claims  of  cre- 
ditors, to  the  disappointment  of  the  heirs  called  by  the  entailer.  Here, 
therefore,  we  have  the  intended  destination  of  a  large  property  de- 
feated by  a  defective  knowledge  of  Latin  in  the  Law-agent  who  made 
the  translation,  or  received  it  as  sufficient. 

It  would  be  easy  to  trace  a  particular  utility  in  every  branch  of  a 
liberal  education  as  applied  to  professional   training  and  practica 

Mathematics.   The  Mathematical  habit,  exact  and  demonstrative,  is  precisely  suited 

to  the  examination  of  the  feudal  progress  of  titles,  whose  validity 
depends  upon  the  soundness  of  every  link  in  the  chain,  as  well  as 

Logic.  upon  their  proper  connexion  with  each  other.     If  Logic  has  been 

studied,  the  retention  of  its  principles  will  be  of  invaluable  service. 
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When  the  student  is  least  aware  that  he  is  practising  them,  its  rules 
will  be  unravelling  the  complicated  mass  of  entangled  circumstances, 
enabling  him  to  distinguish  truth  irom  error,  and  saving  much  time 
and  labour  hy  methodizing  study  and  investigation. 

And,  as  has  already  been  seen,  any  pains  bestowed  in  attaining  or  Natural 
preserving  even  a  limited  acquaintance  with  Natural  Science  will  find  ^^**^''^''" 
an  ample  reward,  not  only  in  a  general  intelligence  and  power,  but 
directly  and  strikingly  in  professional  duty.  The  Law-agent  is  every 
day  liable  to  be  called  upon  to  conduct  a  party's  defence  against  per- 
haps an  alleged  breach  of  the  Excise  laws,  or  it  may  be  to  vindicate 
or  impugn  a  right  dependent  upon  a  scientific  discovery,  or  to  manage 
a  case  involving  medical  evidence.  It  is,  no  doubt,  obvious,  that  it 
would  be  vain  to  attempt  so  to  conduct  a  professional  education  as  to 
fit  one  at  once  to  enter  with  intelligence  upon  the  details  of  matters 
which  demand  a  separate  professional  training  of  their  own.  But 
mark  the  advantages  with  which  an  agent  of  liberal  attainments  will 
address  himself  to  such  a  duty  when  it  occurs.  He  does  not,  indeed, 
know  the  by-paths  of  science,  but  his  studies  have  introduced  him 
to  its  grand  outlines  and  landmarks,  and  by  the  aid  of  these  he  will 
thread  his  way  with  comparative  ease  and  confidence,  where  a  mind 
Dot  so  prepared  would  yield  to  helpless  perplexity. 

I  content  myself  with  these  brief  remarks  upon  this  point,  which 
is  of  great  importance  with  a  view  to  professional  respectability  and 
infloence.  The  subject  has  been  treated  at  full  length,  and  the  opinions 
of  the  best  writers  collected,  by  Mr.  Warren  in  his  "  Popular  and  Prac- 
tical Introduction  to  Law  Studies" — a  work  written  with  great  spirit 
and  full  of  instruction,  and  which,  although  addressed  in  some  parts 
exclusively  to  the  legal  profession  in  England,  may  be  perused  with 
benefit  by  those  in  this  country  who  are  entering  upon  the  study  of  law, 
and  desire  to  conduct  it  on  right  principles,  and  with  elevated  views. 

The  last,  and  an  indispensable  requisite  to  professional  education, 
is  Practice.  It  is  not  enough  to  obtain  general  accomplishments,  and  4.  Practice. 
to  amass  a  theoretical  knowledge  of  law  drawn  from  reading  and  study. 
That  knowledge  must  be  rendered  practical  and  real,  by  a  testing 
process  in  the  course  of  its  acquisition.  Thus,  while  the  student 
draws  his  conclusions  from  inquiry  and  reflection,  he  makes  these 
conclusions  fixed  and  established  possessions,  by  seeing  them  applied, 
illustrated,  and  justified  in  actual  business.  A  knowledge  of  this 
serviceable  and  complete  description  is  only  to  be  acquired  by  earnest 
study  and  diligent  perseverance,  with  a  determination  too  strong  to 
be  overcome  by  difficulty  or  discouragement.  The  student  of  Convey- 
mcing  is  in  general  favourably  circumstanced  for  carrying  on  the 
combined  examination  of  principle  and  practice,  his  legal  studios  being 
simultaneous  with  his  attendance  in  chambers,  where  principles  may 
dailj  be  seen  carried  into  effect  in  the  transactions  of  actual  business. 
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And  as  theoretical  knowledge  needs  to  be  confirmed  by  practice,  an 
exclusive  attention  to  practice,  without  regard  to  the  study  of  the 
principles  of  law  at  the  same  time,  is  not  less  to  be  shunned.  It  is  of 
great  moment  that  legal  study  should  commence  when  the  mind  is  yet 
elastic,  and  unoccupied  by  those  formalities  which  obstruct  the  admis- 
sion, or  usurp  the  place,  of  principles.  The  reproach  of  our  profession 
is  an  alleged  subjection  to  technicalities.  If  a  rigid  attention  to  legal 
forms  necessarily  involves  this  reproach,  we  must  be  content  to  bear 
it,  for  that  observation  is  the  safeguard  of  our  client's  rights.  But  it  is 
quite  possible  to  observe  forms  rigidly,  and  yet  to  have  a  clear  under- 
standing of  principles.  In  portraying  the  character  of  Hannibal,  Livy 
ascribes  to  him  **  ingenium  ad  res  diversissimas  parendum  atque  im- 
perandum.''  He  had  genius  to  command,  but  he  could  also  practise 
obedience  as  well  as  his  own  humblest  follower.  Let  it  be  the  young 
Conveyancer's  object,  not  only  to  possess  a  thorough  knowledge  and 
ready  command  of  the  principles  of  his  art,  from  their  sources  in  an- 
tiquity to  their  latest  modifications,  but  to  observe  its  forms  with  a 
scrupulous  obedience  and  the  minutest  exactness.  Thus,  technicality 
will  be  no  reproach,  for  form  will  be  only  the  expression  of  the  prin- 
ciple ;  and,  as  the  example  will  be  guided  by  the  rule,  it  will,  in  turn, 
illustrate  the  rule,  and  so  principle  and  form  will  mutually  enlighten 
and  preserve  each  other. 
!^ATUREoPTHE  What  portiou  of  the  knowledge  requisite  to  the  Conveyancer  is  to 
MP^^*^FBOM  ^®  taught  in  this  place  ?  This  is  not  a  chair  of  pure  law.  That  is 
:hair  of  Con-  taught  in  the  classes  for  Roman  Law  and  Scotch  Law ;  and  the  Society 
by  which  this  chair  is  endowed  has  shown  its  sense  of  the  necessity 
of  these  classes,  by  making  attendance  upon  them  a  condition  of  ad- 
mission to  its  ranks.  The  lessons  there  taught  are  undoubtedly  the 
best  foundation  for  the  attainment  of  a  thorough  knowledge  of  Con- 
veyancing. For  the  business  of  this  chair  is  to  impart  a  knowledge 
of  that  portion  of  the  combined  law  and  practice,  by  which  instru- 
ments aflfecting  property  are  regulated,  and  their  form  and  effect 
determined.  Although,  therefore,  we  cannot  here  undertake  or  pre- 
tend to  teach  the  abstract  doctrines  of  law,  it  results  from  the  nature 
of  the  subject,  that  we  must  examine  every  statute,  every  leading 
decision,  and  the  dicta  of  the  institutional  writers,  which  prescribe, 
or  in  any  way  affect,  the  terms  of  legal  instruments,  or  the  conse- 
quences which  result  from  their  execution.  But  there  is  much  in  our 
system  of  deeds  which  does  not  receive  its  shape  or  its  illustration 
from  positive  law.  On  the  contrary,  the  styles  of  Conveyancing  are 
in  many  and  important  particulars  older  than  the  statutes,  and 
require  a  separate  and  independent  study,  without  which  neither  the 
deeds  themselves,  nor  the  enactments  which  relate  to  them,  can  be 
understood.  The  styles  of  writs  form  not  only  a  large  source  of  illus- 
tration, but  a  fountain  also  of  authority,  in  every  system  of  laws.     It 
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is  an  observation  common  to  institutional  writers  both  in  England 
and  Scotland,  that  the  forms  of  deeds  lie  at  the  foundation  of  the 
Common  Law,  and  that,  without  a  knowledge  of  these,  the  law  cannot 
be  completely  understood.    If  we  turn  to  our  Land  Rights,  how  much 
do  they  contain  which  cannot  be  comprehended  until  the  light  of  by- 
gone centuries  shine  upon  it !   In  order  to  understand  the  conveyance 
of  the  nineteenth  century,  we  must  revert  to  the  opinions  and  usages, 
the  authorities  and  practice,  which  prevailed  between  the  thirteenth 
and  sixteenth.     Nor  has  the  necessity  of  this  research  been  removed 
by  recent  statutes,  which  have  much  abbreviated  our  Land  Rights, 
bat  have  left  them  the  same  in  effect,  and  still  regulated  by  the  an- 
cient feudal  principles.    The  "  Act  to  Facilitate  the  Transference  of 
Lands  and  other  Heritages  in  Scotland  "  has  shortened  the  conveyance 
ooiy  by  transferring  the  full  clauses  to  its  own  sections,  and  enacting 
that  the  same  effect  shall  follow  from  the  use  of  the  brief  form  of 
words  which  it  prescribes.     The  Act  will  in  reality  form,  by  implied 
reference,  a  part  of  every  future  conveyance ;  and  the  same  study 
which  was  previously  requisite  to  acquire  an  understanding  of  the 
cUoses  when  they  stood  in  the  Disposition,  is  equally  necessary,  now 
that  they  have  been  transferred  to  the  Statute. 

In  writs  relating  to  Moveable  Rights,  the  meaning  and  effect  of 
tenns  and  phrases  are  equally  involved  in  an  obscurity  which  the 
doctrines  and  practice  of  a  time  long  gone  by  can  alone  dispel.  Take 
the  simplest  of  them,  the  Personal  Bond.  Why  do  the  obligants,  in 
acknowledging  receipt,  renounce  all  exceptions  to  the  contrary  ?  Why 
do  they  renounce  the  benefits  of  Division  and  Discussion  ?  and  what 
do  these  terms  import  ?  These  questions  involve  a  reference  to  rules 
and  maiims  of  the  Roman  Law,  from  which  the  doctrines  referred  to 
were  directly  borrowed.  And  if  we  advert  to  the  effect  of  the  Per- 
sonal Bond,  how  is  it  that  this  deed,  when  it  bears  a  clause  of  interest, 
is  heritable  in  its  nature,  and  moveable  only  for  certain  definite 
effects  by  the  force  of  statute  ?  That,  again,  is  a  question  which  can 
only  be  answered  by  a  reference  to  feudal  principles  and  practice. 

The  same  minute  attention  which  is  due  to  the  history  and  effect 
of  deeds  and  clauses,  must  be  extended  to  the  individual   words 
which  they  contain.     There  is  no  habit  more  dangerous  than  that  of 
gliding  into  a  mere  obsequious  observance  of  styles,  satisfied  with  a 
general  perception  of  their  scope,  though  the  precise  force  of  their 
terms,  when  analysed,  may  not  be  exactly  apprehended.     It  is  indis- 
pensable to  the  Conveyancer,  that  he  obtain  a  clear  and  distinct 
knowledge  of  the  precise  import  of  every  term  used  in  the  construc- 
tioQ  of  deeds ;  for  how  can  he  be  certain  otherwise,  that  he  is  not 
defeating  the  object  which  it  is  his  duty  to  secure  ?     Reason  makes 
this  sufficiently  obvious  in  a  case  where  interests  the  most  important 
depend  upon  the  appropriate  use  of  a  clause,  a  phrase,  a  word,  it  may 
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be  a  syllabic.     But  experience  is  at  hand  here  also  witli  her  examples 
to  enforce  attention  and  instruction,  and  we  could  not  have  a  more 
striking  instance  of  the  necessity  of  a  minute  and  perfect  apprehension 
7  D.  p.  425.      of  the  precise  sense  and  effect  of  terms,  than  in  the  case  of  Eglintoun 
V.  Montgomerie,  14th  February  1845.     This  was  also  the  case  of  an 
entail,  the  prohibition  to  sell  being  qualified  by  the  words  "redeem- 
ably  or  under  reversion."     But  these  words  describe  only  one  kind 
of  sale  or  alienation,  viz.,  that  which  is  made  with  a  reserved  power 
to  the  disponer  to  reacquire.     In  order  effectually  to  exclude  an  ab- 
solute sale,  the  word,  instead  of  redeemahly^  should  have  been  lare- 
deemahly ;  and   there  can   be  no  doubt  that  the  intention  of  the 
entailer  required  the  use  of  the  latter  word.     But  in  consequence  of 
this  error  alone,  the  strict  interpretation  of  entails,  as  we  shall  after- 
wards find,  not  allowing  correction  by  reference  to  intention,  it  was 
decided  that  the  entail  contained  no  effectual  prohibition  against  sales. 
So  that  here  the  entailer's  destination  of  large  estates  was  defeated 
by  the  omission  of  one  syllable  of  a  word.    No  conveyancer  may  safely 
afiSrm,  that  such  an  oversight  might  not  have  happened  in  his  own 
practice.     In  the  pressure  of  business,  in  the  iteration  of  forms,  and 
in  the  habit,  too  easily  acquired,  of  unconsciously  using  words  without 
on   each   occasion   distinctly  apprehending  their  import,  there  are 
causes  suflScient  to  prevent  wonder  at  the  occurrence  of  errors.     The 
use  which  they  serve  is  to  admonish  us  to  guard  against  them,  by 
attaining  a  familiar  knowledge  of  legal  terms,  and  at  the  same  time 
watchful  and  minute  habits  of  attention. 

If,  then,  the  purpose  of  this  class  were  perfectly  attained,  no  student 
would  leave  it,  without  having  had  the  opportunity  of  learning  the 
causes  in  history,  and  in  the  manners  and  customs  of  our  forefathers, 
which  gave  birth  to  our  legal  instruments,  and  to  that  part  of  our 
jurisprudence  which  relates  to  them, — with  the  source  and  import  of 
their  form,  and  of  the  expressions  and  individual  words  which  they 
contain  ;  and  he  would  have  presented  to  him  also  every  thing  in  the 
statutes  and  reports  of  decisions  and  institutional  authorities,  which 
determines,  modifies,  or  illustrates  the  terms  and  effect  of  any  instru- 
ment, which  in  his  professional  career  he  can  be  called  upon  to  frame. 
Within  the  limits  necessarily  assigned  to  our  studies  here,  it  would 
be  vain  to  hope  that  this  idea  can  be  realized  in  a  complete  and  satis- 
factory manner.  It  shall  be  my  endeavour,  however,  in  so  far  as  time 
will  permit,  to  trace  the  successive  portions  of  the  subject  from  their 
sources  in  History,  advancing  Civilisation,  and  Law,  so  that  the  stu- 
dent may  not  be  ushered  at  once  into  the  presence  of  a  technical 
practice,  of  which,  as  regards  their  origin,  the  words  are  to  him  unin- 
telligible, and  the  forms  unmeaning ;  but  may  rather  approach  his 
important  duties  through  the  avenue  of  principle  and  intelligence, 
and  have  his  acquaintance  with  the  form  and  effect  of  deeds  based 
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upon  an  accurate  knowledge  and  clear  perception  of  their  first  source 
and  original  purpose,  and  of  the  causes  in  positive  law,  fluctuation  of 
legal  opinion,  or  change  of  manners,  which  have  given  to  them  their 
present  shape  and  significance. 


Note  to  Page  6. 

Professor  Menzies  occasionally  commenced  his  Introductory  Lecture 
with  the  following  remarks : — 

It  would  ill  become  me  to  address  any  remarks  designed  to  effect 
the  choice  of  a  profession  to  those  by  whom  that  choice  has  already 
been  made.  Our  business  here  is  to  prepare  for  the  exercise  of  a  pro- 
fession already  selected ;  and  however  important  may  be  the  step  of 
choosing  a  profession,  that  step  undoubtedly  yields  in  importance  to 
the  preparation  for  its  duties. 

At  the  outset  of  life  it  is  natural  to  compare  the  advantages  of 
different  professions,  and  the  degrees  of  elevation  so  variously  ascribed 
to  them  in  the  social  scale ;  and  such  considerations  are  important 
as  r^rds  the  adaptation  of  his  calling  to  the  qualities  of  the  person 
making  the  choice.  But  that  variety  of  elevation  which  conventional 
roles  assign  to  different  vocations,  exhibits  its  widest  disparity  to  the 
eye  which  takes  its  view  from  the  lower  level  of  observation  and  sen- 
timent The  inequality  is  lessened,  when  the  spectator  looks  from 
above  ;  and  to  the  reflecting  mind,  conversant  with  a  higher  sphere 
of  thought  and  feeling,  the  distinctions  of  earthly  occupations  are 
wonderfully  modified,  when  contemplated  in  the  light  of  that  upper 
atmosphere.  The  more  deeply  the  inquiry  is  pursued,  the  more  clearly 
does  the  thoughtful  spirit  perceive  that  true  dignity  and  essential 
worth  are  internal,  in  the  heart  and  character ;  and  that,  whatever 
may  be  the  impressions  of  others,  whatever  the  effect  of  the  habits 
and  arrangements  which  currently  obtain,  he  is  nearest  to  excellence, 
be  his  profession  what  it  may,  who  has  the  highest  sense  of  what  is 
pure  and  upright,  and  whose  conduct  and  deportment  are  most  in 
harmony  with  that  perception. 

Although,  therefore,  we  are  accustomed  to  associate  degrees  of  im- 
portance and  of  dignity,  and  even  of  sacredness,  with  particular  pro- 
fessions, it  is  manifest  that  there  is  no  inherent  virtue  in  any  calling, 
capable  of  imparting  dignity  or  honour,  or  worth  or  sanctity,  to  the  per- 
son who  exercises  it,  independently  of  his  own  character  and  conduct. 

It  is  a  consequence  as  well  as  a  proof  of  Infinite  Wisdom  and  Good- 
ness, that  the  variety  of  human  wants  and  interests  provides  a  mul- 
tiplicity of  avocations  suited  to  the  infinite  variety  of  human  faculties 
and  attainmenta 

The  highest  and  most  precious  attribute,  which  is  common  to  every 
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Note  to       profession,  is,  that  it  supplies  and  imposes  a  dutt, — a  sense  of  obliga- 
HAPTER  .     ^j^^  ^^^  ^j^ly  jj^  relation  to  our  fellow-creatures,  but  chiefly  towards 

Him  by  whom  our  faculties  were  bestowed,  in  order  that  His  purposes 
might  be  accomplished  in  their  exercise.  It  is  that  sense  of  duty 
which  gives  to  every  vocation  its  true  value  and  respectability. 
Without  it  the  most  elevated  professional  walk  can  aflbrd  no  true 
satisfaction  ;  with  it,  the  humblest  calling  possesses  an  inherent 
value,  of  which  no  external  accessories  can  deprive  it. 

The  intrinsic  value  of  duty,  irrespectively  of  the  nature  of  our  oc- 
cupation, is  illustrated  by  Milton  in  the  Sonnet  on  his  blindness,  when, 
in  allusion  to  the  variety  of  service  which  God  exacts,  he  says — 

"  thonsands  at  his  bidding  speed, 
And  post  o'er  land  and  ocean  without  rest." 

And  adds — 

"  They  also  serve,  wbo  only  stand  and  wait.*' 

If  from  abstract  speculation  we  turn  to  the  living  exhibition,  there 
are  recorded  examples  of  those  who,  entering  at  an  advanced  period 
of  life  upon  philosophical  and  literary  pursuits,  and  following  them 
with  distinguished  success,  have  in   the  strongest  manner  evinced 
the  essential  simplicity  and  dignity  of  their  character,  by  attachment 
to  professions  the  most  humble,  while  walking  in  the  highest  fields  of 
scienca   We  read  of  Benedict  Baudouin,  one  of  the  most  learned  men 
of  the  1 7th  century,  that  having  for  some  years  followed  his  father's 
profession,  that  of  a  shoemaker,  he  had  no  desire  to  forget  that  cir- 
cumstance, but  many  years  afterwards  wrote  a  treatise  on  the  Shoe- 
making  of  the  Ancients,*  in  which  the  history  of  that  craft  was  traced 
with  much  erudition  back  to  the  earliest  period.     It  is  recorded  of  a 
celebrated  Italian  writer,  Gelli,  that  after  obtaining  so  much  distinc- 
tion by  his  writings  as  to  be  elected  Consul  of  the  Florentine  Aca- 
demy, and  to  be  appointed  by  the  Grand  Duke  to  deliver  a  course  of 
lectures  upon  the  poems  of  Dante,  he  still  continued  to  work  at  his 
original  profession  of  a  tailor,  which  he,  too,  had  inherited  from  his 
father ;  and  the  circumstance  is  alluded  to  with  modesty,  and  even 
dignity,  in  the  introductory  oration  of  the  course  which  he  delivered 
before  the  Academy.     No  lesson  of  humility  could  be  m(N*e  impres- 
sive, no  evidence  more  conclusive  of  the  limits  assigned  to  human 
attainment  in  its  very  highest  efforts,  than  the  reflection  of  our  own 
illustrious  Newton,  when,  after  having  outstripped  every  uninspired 
inquirer  after  truth,  and  while  surveying  nature  from  an  altitude 
never  reached  before,  he  likened  his  own  achievements  to  the  effort 
of  a  child  that  had  gathered  a  few  shells  upon  the  shore  of  an  ocean 
vast  and  unexplored.     And  we  have  the  best  example  of  moral  and 
intellectual  eminence,  combined  with  humility  of  occupation,  in  Paul 
of  Tarsus,  brought  up  at  the  feet  of  Gamaliel,  and  taught  according 

*  Calceu$  AfUiquus  et  Myttieu$,  1615. 
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to  the  perfect  manner  of  the  law — furnished,  too,  with  all  the  accom-      Note  to 
plishments  of  secular  learning — and  who,  while  engaged  in  labours    ^"^""^  ^* 
of  which  the  moral  effects  will  never  cease  to  be  felt,  yet  when  he 
found  others  of  the  same  craft,  abode  with  them  and  wrought,  "  for 
"  by  their  occupation  they  were  tent-makers/' 

It  results  from  these  considerations,  that  whatever  importance  we 
m&y  attach  to  the  choice  of  a  profession,  an  infinitely  higher  consi- 
deration is  presented  in  the  professional  man's  character  and  moral 
culture,  which  are  indispensable  conditions  of  his  possessing  weight 
and  influence.  Nor  do  we  view  these  qualities  as  separate  from  his 
professional  preparation  and  conduct.  Moral  principle — the  feeling 
of  what  is  right — cannot  be  dissevered  from  anything  that  the  man 
thinks,  or  says,  or  doea  From  its  very  nature,  that  principle  cannot 
exist  in  any  degree  of  strength  or  purity,  without  maintaining  a 
paramount  sway — without  asserting  its  presence  at  all  times,  and  in 
every  effort  and  undertaking. 

In  commencing,  then,  the  work  of  professional  preparation,  it  is 
ibove  all  important  that  the  student  regard  the  prosecution  of  his 
inqoiries,  and  the  use  of  every  means  for  the  attainment  of  kuowledge 
and  skiU,  in  the  light  of  dutt.   Other  motives  there  are  near  at  hand, 
and  more  or  less  exciting  and  permanent  in  their  influence.     Self- 
interest,  the  desire  of  reputation,  the  suggestions  of  ambition — ^all  are 
at  work,  adapting  their  arguments  to  the  varied  character  of  men  ; 
in  some  acting  as  powerful,  healthy,  and  reasonable  motives,  in 
others  passing  beyond  the  boundaries  within  which  they  may  safely 
operate,  and  degenerating  into  habits  undisguisedly  sordid  and  regard- 
less   It  is  a  part  of  the  mysterious  dispensation  of  Providence  that 
our  nature  should  in  any  degree  be  amenable  to  such  inducements 
as  these  ;  and,  within  due  limits,  their  influence  is  salutary  and  com- 
mendabia     But  how  infinitely  does  the  principle  of  duty  transcend 
all  such  considerations !     These  appeal  to  self  and  selfish  interests, 
and  go  no  farther ;  that  appeals  to  the  highest  law  of  moral  rectitude, 
and  adjusts  its  dictates,  not  according  to  the  eager  demands  of  a 
blinded  selfishness,  but  in  accordance  with  what  is  prescribed  by  the 
Supreme  Source  of  light  and  truth.    The  inferior  motives  respect 
only  the  visible  and  tangible.     Duty  has  an  unfailing  reference  to  the 
law  which  it  obeys,  and  to  our  own  highest  advantage  as  consisting 
in  the  observance  of  our  obligations  to  God  and  to  our  neighbour,  and 
in  a  regard  to  the  everlasting  future  as  well  as  the  passing  hour. 
The  motives  which  relate  to  what  is  worldly  and  present  are  weakened 
oc  oUiteiated  by  age  or  change  of  circumstances.     The  principle  of 
Duty,  when  preserved  and  cherished,  gains  strength  by  the  progress 
rf  time,  and  attains  its  perfection  when  inferior  motives  lose  their 
power. 
How,  then,  is  conduct  to  be  regulated  ?  what  course  is  it  to  steer 
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NoTB  TO      among  influences  and  claims  thus  diverse,  and,  it  may  be,  discordant? 
Chaptrh  I.    jg  j|.  j^^j.  gy{jgjj|j  ii^^i  ^\^Q  place  of  presiding  influence  must  be  given 

to  Duty,  and  that  motives  of  present  advantage  and  personal  aggran- 
dizement must  be  subordinate  to,  and  controlled  and  regulated  by, 
that  highest  rule,  and  admitted  or  encouraged  only  to  the  extent 
which  it  permits  ?  Thus  the  efibrts  of  honest  industry  will  have  free 
scope,  but  will  not  be  permitted  to  degenerate  into  cupidity  and 
extortion.  The  desire  of  a  fair  reputation  will  be  encouraged,  while, 
at  the  same  time,  it  is  restrained  within  due  bounds,  and  prevented 
from  swelling  into  vain  elation  and  self-conceit.  It  is  thus  that  the 
considerations,  by  which  the  human  mind  is  most  easily  and  powerfully 
actuated,  are  kept  in  their  proper  place,  and  their  operation  directed 
and  limited  by  that  higher  principle,  which  brings  all  our  thoughts 
and  actions  to  the  bar  of  moral  rectitude. 

It  is  an  obvious  and  unspeakably  important  advantage  connected 
with  the  high  motives  here  referred  to,  that  their  presence  furnishes 
a  guarantee,  perhaps  the  best  that  can  be  obtained,  that  the  object  of 
our  studies  or  other  pursuits  will  be  attained  in  a  manner  the  most 
thorough  of  which  our  faculties  are  capable.  It  is  a  characteristic  of 
duty,  that  it  is  not  satisfied  with  superficial  attainment,  or  with  any 
degree  of  attainment,  but  that  which  is  complete.  Wlien  we  are 
actuated  by  convenience  or  advantage,  the  desire  of  attainment  has 
for  its  limit  that  degree  which  will  suffice  for  the  end  we  have  in 
view,  and  the  motive  to  attainment  is  exhausted  so  soon  as  we  have 
got  enough  to  serve  the  turn.  But  when  the  sense  of  Duty  is  the 
guiding  principle,  complete  attainment  is  its  only  limit,  and,  in  so 
far  as  ability  and  opportunity  may  serve,  it  will  not  be  satisfied  so 
long  as  there  is  left  anything  further  to  be  attained. 

There  is  no  one  to  whom  a  habitual  feeling  of  moral  obligation  can 
be  more  beneficial,  or  to  whom  it  is  more  necessary,  than  to  the  Law- 
student.  His  profession — that  branch  of  it  in  particular  with  which 
this  Chair  is  more  immediately  connected — is  only  reached  after  long 
preparation  and  laborious  study.  At  the  outset  he  can  have  com- 
paratively little  perception  of  the  bearing  of  his  studies  upon  their 
future  object.  The  subject  is  new,  its  language  strange,  and  many 
of  its  terms  hard  to  master  and  retain  ;  and  it  is  arduous  to  labour 
in  acquiring  rules,  the  practical  use  of  which  cannot  yet  be  seen. 
There  is  required  a  spirit  of  patience,  and  of  faith  in  your  guides  and 
instructors.  You  must  for  a  time  be  content  to  take  it  upon  trust 
that  there  is  a  meaning  in  what  you  hear  and  read,  which  you  will 
fully  comprehend  by  and  by,  although  at  present  you  understand  it 
only  imperfectly.  The  subject,  also,  is  large,  and,  every  time  we 
meet,  it  will  be  necessary  to  discuss,  in  succession,  important  doctrines, 
every  one  of  which  is  of  consequence  in  practice,  and  must  be  mas- 
tered.    You  will  observe,  too,  that  there  does  not  subsist  in  this  pro- 
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fession  that  visible  and  obvious  connexion  between  preparatory  study      Note  to 
and  the  results  of  professional  practice  which  we  readily  perceive  ' 

in  other  callings.  In  those,  for  instance,  connected  with  physical 
science,  or  the  direct  exercise  of  skill  upon  material  objects,  the  con- 
nexion between  attainment  and  execution  is  obvious.  The  future 
sculptor  can  have  no  difficulty  about  the  eventual  bearing  of  the  first 
rade  stroke  of  the  chisel  made  by  his  apprentice  hand.  Our  profes- 
sion does  not  admit  of  so  ready  a  perception  of  the  connexion  between 
study  and  its  results.  Its  preparations  and  accomplishments,  in  so 
far  as  merely  professional,  are  brought  from  remote  sources  in  history 
and  legislation ;  they  are  to  a  great  extent  the  result  of  ancient 
notions  and  ideas.  The  rules,  too,  with  which  we  have  to  do,  are 
frequently  arbitrary,  and  not  founded  in  the  nature  of  things  ;  and 
they  are  thus  very  much  confined  to  the  knowledge  of  the  professional 
man.  From  all  these  circumstances  it  plainly  results,  that  the  rela- 
tion between  present  study  and  future  practice  is  not  only  not  obvi- 
ous, but  is  in  a  large  measure  recondite  and  obscure.  The  student 
must  necessarily,  therefore,  tread  for  some  time  a  path  which  to  him 
is  dark  and  intricate  and  perplexing,  sustained  by  faith  in  the  ex- 
perience of  those  by  whom  it  has  already  been  trodden.  It  need 
scarcely  be  remarked,  that  for  an  undertaking  thus  long  in  achieve- 
ment, requiring  so  much  of  patient  labour  and  steady  perseverance, 
so  much  of  confidence  in  a  distant  gain,  as  the  reward  of  present 
toil,  no  motive  can  be  dispensed  with  ;  nor  can  any  circumstances 
be  conceived  more  urgently  requiring,  or  more  aptly  befitting,  that 
highest  motive  of  all,  which  lightens  the  heaviest  labour,  and  renders 
easy  the  most  arduous  undertakings,  by  subjecting  them  all  to  their 
Jue  place  of  subordination  as  matters  of  incumbent  Duty,  willingly 
undertaken  and  cheerfully  performed. 

If  knowledge  is  rendered  more  complete  by  study  being  conducted 
under  a  sense  of  Duty,  the  benefit  thus  accruing  to  professional  ac- 
complishment is  obvious  ;  and  it  would  be  easy  to  show  how  directly 
and  strongly  the  considerations  to  which  we  have  referred  apply  to 
the  practitioner  as  well  as  to  the  student, — how  essential  it  is  that 
the  polar  star  of  his  conduct  shall  be,  not  his  own  advantage,  but 
his  client's  good.     I  shall  not  now  enter  upon  that  subject,  however, 

M  there  may  be  an  opportunity  of  submitting  some  considerations 

in  connexion  with  it  at  another  time. 
At  present  we  proceed  to  inquire  shortly  how  the  Ijaw-student  is 

to  prepare  himself  for  the  discharge  of  his  important,  and,  in  some 

^»pcct8,  arduous  professional  duties. 
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CHAPTER  II. 

ORIGIN  OF  THE  RIGHT  OF  PROPERTY. 
INTRODUCTION  OF  WRITTEN  TITLE. 
GENERAL  PLAN  OF  THE  COURSE  OF  LECTURES. 

Orioin  of  the  It  is  not  my  intention  to  enter  into  any  elaborate  investigation 
PB»rT.*^'  *^  respecting  the  origin  and  history  of  the  rights  of  property.  Such  in- 
quiries can  only  be  speculative  in  their  character  and  results.  Things 
were  appropriated  by  man  for  the  purposes  of  necessity,  of  use,  and 
of  enjoyment,  long  before  there  was  philosophy  to  discern,  or  art  to 
preserve,  the  record  of  a  process  so  gradual  and  silent.  The  subject, 
however,  is  one  of  natural  curiosity  and  interest ;  and  you  will  find 
it  treated  in  two  papers  by  Lord  Eames,  one  in  his  Historical  Law 
Tracts,  and  the  other  in  his  Sketches  of  the  History  of  Man.  It  is 
also  handled  briefly  in  the  first  chapter  of  the  second  volume  of 
Blackstone's  Commentary,  where  the  most  probable  conjectures  are 
collected,  and  stated  in  a  striking  and  felicitous  manner. 

Let  it  suffice  to  note  one  or  two  leading  points.  While  the  ulti- 
mate foundation  of  property  rests  upon  the  dominion  which  God  gave 
to  man  over  the  creatures,  it  is  agreed  by  all,  that  the  mode  and  title 
by  wliich  things  were  originally  acquired  in  possession  and  property 
Occupancy,  was  simple  Occupancy.  At  first,  while  there  were  but  few  inhabi- 
tants, and  things  were  possessed  in  common,  the  idea  of  property  was 
limited  to  its  temporary  use — a  state  of  matters  happily  compared 
by  Cicero  to  a  theatre,  which  is  open  to  all,  but  each  roan  has  a  right 
to  the  exclusive  use  of  the  seat  he  occupies  for  the  time.  Moveables, 
that  is,  things  separate  from  the  soil,  arc  supposed  to  have  been  first 
reduced  into  property,  being  more  readily  capable  of  occupation,  and 
more  likely,  in  the  infancy  of  society,  to  have  labour  bestowed  upon 
them.  Man's  necessities  (which  are  the  guide  to  the  most  probable 
presumptions  in  this  matter)  lead  to  the  supposition,  that  his  food, 
the  produce  of  the  chase,  the  cave  or  shed  which  gave  him  shelter, 
and  the  clothes  which  covered  him,  would  afford  the  earliest  sugges- 
tions, as  they  were,  no  doubt,  the  first  subjects,  of  individual  property. 
This  notion  would  necessarily  bo  strengthened,  as  animals  were  for 
convenience  gathered  and  kept  with  their  progeny  in  flocks ;  and  that 
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again  led  directly  to  the  attachment  of  vahie  to  other  things,  of  Which 
we  have  an  example  in  Scripture  in  the  purchase  and  jealous  preser- 
Tation  of  wells.  The  earth,  however,  and  pasture  still  remained 
unappropriated,  as  we  see  in  the  case  of  Abraham  and  Lot,  and  in 
Arabia  and  Tartary,  and  all  uncivilized  and  uncolonized  countries, 
where  the  ground  and  its  fruits  continue  the  common  bounty  of 
nature,  and  lie  open  to  the  exigencies  of  the  next  occupier.  It  is, 
no  doubt,  in  your  recollection,  that  an  attempt  was  recently  made 
to  assert  a  preferable  right  to  the  Oregon  Territory  upon  this  plea  of 
occupancy  in  the  Congress  of  the  United  States  of  America.  The 
increase  of  population,  as  men  congregated  for  mutual  aid  and  de- 
fence, and  the  necessity  of  procuring,  from  the  same  piece  of  ground, 
sustenance  in  successive  years,  introduced  agriculture  ;  and  the  right 
of  property  was  a  necessary  accompaniment,  since  no  one  would  cul- 
tiTate  a  field,  of  which  the  possession  was  insecure.  This  is  the  dawn 
of  civilisation,  which  arises  with  its  laws  and  government,  as  valuable 
rights  are  created,  and  men  discover  that  it  is  their  mutual  interest 
to  protect  them. 

There  is  a  question  among  Jurists,  whether  the  right  of  property 
arising  from  occupancy  is  founded  upon  the  implied  assent  of  all 
others  to  the  seizure  by  him  who  first  takes  it,  or  whether  it  is  not 
nther  to  be  attributed  to  the  labour  which  occupancy  implies  ;  but 
the  solution  of  such  a  point  is  matter  only  of  curious  speculation,  and 
not  likely  to  involve  any  consequences  of  real  practical  moment 

Property  being  thus  acquired  by  the  first  taker,  it  remains  his, 
until  he  shall  abandon  it  by  barter,  traffic,  or  otherwise. 

The  most  effectual  extinction  of  the  right  of  property,  according  to 
our  simplest  conceptions  of  it,  is  effected  by  death,  after  which,  the 
deceased's  family  obtain  the  possession,  not  from  natural  causes,  but 
is  the  next  occupants.  This  title  was,  in  early  times,  so  strong  as 
to  give  the  succession  to  domestic  servants ;  of  which  an  example 
13  afforded,  in  Abraham's  apprehension,  that  a  servant  born  in  his 
koose  might  be  his  heir  ;  and  in  Prov.  xvii.  2,  we  read, — "  A  wise 
servant  shall  have  rule  over  a  son  that  causeth  shame,  and  shall  have 
part  of  the  inheritance  among  the  brethren."  The  law  of  almost 
ercry  country,  however,  has  given  the  right  of  disposing  of  property 
iniiUtu  moriis. 

Soch  being  supposed  to  be  generally  the  origin  and  growth  of  the  Evidence  op 
right  of  property,  the  next  question  respects  the  Title.  By  Title  we  p"opeLty!^  ^^ 
i&ean,  not  the  grounds  upon  which  the  abstract  right  is  founded,  but 
tie  evidence  of  the  right^the  means  by  which  it  can  be  made  appa- 
rent, that  the  field  which  I  occupy,  and  the  goods  which  I  possess, 
MoDg  to  me  and  not  to  another.  In  the  rudest  times,  no  doubt, 
l^fore  the  institution  of  government,  and  even  after  the  introduction 
of  laws,  where  their  operation  was  little  felt,  property  depended  upon 
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the  power  to  niaiutain  possession.  The  scale,  turned  for  the  moment 
by  the  sword  of  Brennus,  kicked  the  beam  before  a  superior  force ; 
and  such  is  still  the  object  and  result  of  national  contests,  when  war 
reduces  society  to  its  first  elements,  and  submits  possessions  to  the 
arbitrament  of  strength.  The  history,  not  very  remote,  of  our  own 
country,  exhibits,  in  circumstances  which  the  arm  of  the  law  was  too 
feeble  to  control,  a  return  to  what  the  poet  calls 

*'  the  good  old  rule, 

the  simple  plan, 

That  they  should  take  who  have  the  power, 
And  they  should  keep  who  can." 

There  is  no  doubt  that  before,  and  in  some  countries  long  subse- 
quent to,  the  introduction  of  letters,  possession  was  the  grand  criterion 
of  property,  even  after  such  an  advance  of  civilisation,  as  guaranteed, 
by  the  social  power,  the  right  which  individual  strength  could  not 
have  maintained.  When,  in  the  course  of  our  studies,  we  shall  come 
to  contemplate  the  feudal  system,  it  will  be  apparent  how  strikingly 
its  provisions  were  adapted  to  give  the  strongest  security  to  indivi- 
dual rights,  long  before  written  Titles  were  thought  of. 

But  as  society  advanced,  and  the  uncertainty,  unavoidably  incident 
to  rights  dependent  upon  memory  and  oral  testimony,  became  more 
and  more  felt  in  proportion  to  the  subdivision  of  property,  and  the 
variety  of  interests  evolved  by  new  circumstances  and  multiplying 
relations,  it  could  not  fail  to  be  felt,  after  the  art  of  writing  had  made 
some  progress,  how  well  that  art  was  adapted  distinctly  to  define,  and 
faithfully  to  preserve,  the  evidence  of  rights  connected  with  perma- 
nent property  in  land.  We  may  have  occasion  afterwards  to  look 
into  this  more  minutely.  At  present  it  is  sufficient  to  state  that  it 
is  an  established  doctrine  of  the  law  of  Scotland,  that  without  writing 
there  can  be  no  Title  to  land — a  doctrine  which,  in  conformity  with 
the  valuable  habit  of  embodying  great  legal  principles  in  a  senten- 
tious form,  is  expressed  by  the  maxim,  *'  Nulla  Sdsina  nulla  Terra," 
How  universal  and  unbending  in  its  application  this  rule  is,  will  ap- 
pear when  we  come  to  treat  of  the  title  to  heritable  rights. 

The  same  causes  which  led  to  the  adoption  of  writing  in  the  title 
of  lands,  combined  no  doubt  with  experience  of  the  security  obtained 
by  that  method,  has  gradually  led  to  the  extensive  use  of  written 
evidence  of  Title  in  the  other  grand  class  of  rights,  which,  from  their 
nature  and  in  contradistinction  to  the  fixed  rights  connected  with  land, 
are  called  Moveable.  Certain  obligations  of  a  moveable  nature  require 
writing  to  their  constitution  by  the  express  direction  of  law,  as,  for  in- 
stance, obligations,  in  which  it  forms  a  part  of  the  contract  that  they 
shall  be  in  writing.  Others,  without  the  express  requirement  of  law,  are 
invariably  reduced  to  writing  from  a  regard  to  the  security  of  parties, 
and  the  facilities  which  written  obligations  carry  along  with  them 
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for  preserviug  evidence  of  the  undertakings  they  embody,  and,  as  we 
shall  afterwards  see,  for  obtaining  fulfilinent  of  those  undertakings. 

With  regard  to  the  contracts  which  do  not  by  law  or  practice  re- 
quire writing  in  order  to  give  them  cflfect,  the  rules,  by  which  such 
rights  are  constituted  and  transferred,  are  taught  elsewhere  along 
with  the  other  doctrines  of  the  Municipal  Law.  The  peculiar  province 
of  this  class  is  to  inquire,  what  is  the  nature,  and  what  are  the  legal 
requisites,  of  writings  used  in  the  constitution,  transmission,  and  ex- 
tinction of  rights  to  property. 

It  is  sometimes  a  question  of  difficulty  to  determine,   which  of 
two  methods  is  preferable  in  teaching,  viz.,  whether,  on  the  one  hand« 
the  subject   will   be  more  impressively  taught  by  stating  first  the 
Principle,  which  is  in  reality  a  comprehensive  expression  of  an  element 
common  to  everything  which  the  principle  embraces.     This  is  called 
the  synthetic  method,  and  is  exemplified  in  our  school-books  of  gram- 
mar, which,  instead  of  individualizing  and  simplifying  objects  to  the 
7oung  mind,  commence  with  the  abstract  propositions,  '*  What  is 
''grammar  ?"  or,  "What  is  a  part  of  speech  V*  The  other  method  is  the 
amlytic,  because  it  takes  up,  first,  the  dissolved  or  loosened  parts, 
and  from  the  examination  of  these  in  succession  rises  to  the  general 
principle.     The  latter  method  is  the  more  easy  and  agreeable,  and 
better  calculated  to  interest  and  attract,  since  it  carries  along  the 
intelligence  from  the  outset.     The  other  method  is  convenient  for 
those  whose  minds  have  attained  to  some  degree  of  strength,  espe- 
cially in  a  matter  already  in  part  known  to  them  ;  and  the  synthetic 
form  is  that  by  which  knowledge,  in  whatever  way  it  may  have  been 
acquired,  can  best  be  retained.     One  of  the  most  celebrated  instances 
of  its  application  is  the  classification  in  Natural  History,  which,  on  the 
ground  of  a  common  attribute,  introduced  the  whale  into  the  same 
elass  with  the  human  species.     In  our  labours  wc  shall  happily  be 
exempt  from  any  difficulty  with  regard  to  this  point     It  will,  no 
doubt,  be  requisite  to  deal  with  principles  and  doctrines,  but  these, 
tbe  knowledge  you  have  already  acquired,  and  your  past  training,  will 
en^le  you  with  little  difficulty  to  apprehend  ;  and  the  doctrines  with 
vbich  we  have  to  do,  being  either  founded  upon  statute,  or  upon  a 
^^Tge  induction  from  facts  and  experience,  or  tested  by  numerous 
questions  tried  in  the  courts  in  order  to  ascertain  their  true  import, 
ve  shall  have  the  full  benefit  of  analysis  either  in  tracing  the  doctrine 
to  its  sources,  or  in  reviewing  the  tests,  which  have  been  applied  in 
Older  to  determine  its  real  nature.     And  in  the  treatment  of  the 
(object  generally,  it  has  been  found  by  experience  that  the  analytical 
B^od  is  that  by  which  it  can  be  most  advantageously  handled. 

Tberehas  been  considerable  variety  in  the  order,  according  to  which  Writbkb  upon 
^e  principles  of  Conveyancing,  and  the  forms  of  writs,  have  been  ^«^«^^ci>^® 
^ted  and  exhibited  by  different  authors.   Spottiswood's  "  Introduc- 
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"  tionto  the  knowledge  of  the  Style  of  Writs/' which  was  compiled  from 
forms  used  in  the  chambers  of  Mr.  Hay  of  Carribber,  Writer  to  the 
Signet,  was  deficient  chiefly  tlfrough  unsuitable  arrangement,  being 
regulated  by  no  apparent  principle  of  connexion  or  of  progression 
proper  to  the  subject.  Dallas's  Styles  had  been  published  previously 
to  Spottiswood's  work  ;  and  the  first  part  of  these  Styles  was  arranged 
upon  a  principle  well  calculated  for  use  and  instruction,  beginning 
with  the  simple  form  of  a  moveable  or  personal  bond ;  then  giving 
the  form  of  transference  by  assignation  or  translation ;  then  the  dis- 
charge to  the  grantor,  or  to  another  party,  combined  with  an  assig- 
nation ;  thereafter  forms  of  diligence  for  enforcing  payment  from  the 
debtor's  property  or  person  ;  and  so  on  until  the  debt  was  secured  in 
legal  form  upon  the  debtor's  heritable  estate. 

Mr.  Ross,  in  his  Lectures  on  the  Practice  of  the  Law  of  Scotland, 
adopted  the  method  thus  exhibited  by  Mr.  Dallas,  beginning  with  the 
personal  bond,  and  following  it  out  in  the  same  manner;  and  he  pursued 
a  corresponding  arrangement,  agreeable  to  the  nature  of  the  subject, 
in  that  portion  of  his  valuable  work  which  treats  of  heritable  rights. 

This  method  of  treatment,  so  well  adapted  for  the  practical  instruc- 
tion of  the  Conveyancer,  was  exemplified  in  a  yet  more  systematic 
form  by  Mr.  John  Russell,  Clerk  to  the  Signet,  in  his  very  distinct 
work  entitled  "Theoiyof  Conveyancing,"  published  in  1788.  He 
treats  first  of  rights  constituted  by  writing,  their  form  and  essentials, 
including  the  attestation  of  deeds  ;  then  of  clauses  common  to  all 
deeds  ;  next  of  personal  obligations  ;  next  of  the  constitution  of  real 
or  heritable  rights  ;  then  of  the  transference  of  rights  moveable  and 
heritable ;  then  of  redeemable  rights  ;  next  of  succession  ;  next  of 
judicial  transmission  ;  and  lastly,  of  the  extinction  of  rights. 

This  order  appears  to  be  in  the  main  the  best  adapted  for  the  sub- 
ject, exhibiting  in  their  regular  and  natural  order  the  successive  legal 
steps  and  writings,  by  which  rights  and  interests  are  constituted, 
transferred,  modified,  and  ultimately  extinguished ;  and  it  is  there- 
fore my  intention  to  follow  it  generally,  with  such  alterations  in  the 
details  as  appear  calculated  to  simplify  the  subject,  and  bring  out 
more  clearly  its  parts  and  their  relations. 

Division  OF  ^^  pursuance  of  this  design,  then,  the  subject  will  divide  itself  into 

THE  suBjEcrr.     three  Parts  ;  of  which 

The  First  will  treat  of  the  things  necessary  to  be  observed  in  all 
Deeds,  whatever  may  be  the  nature  of  the  Rights  to  which  they  relate : 

The  Second  Part  will  discuss  the  nature,  forms,  and  efioct  of  writ- 
ings employed  in  the  constitution,  transmission,  and  extinction  of 
Personal  or  Moveable  Rights  ; 

And  the  Third  Part  will  describe  the  writings  employed  for  the 
same  purposes  with  respect  to  Heritable  Rights. 
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1.  The  First  Part — viz,,  the  things  necessary  to  be  observed  in  all  Sdbdivibiohs 
deeds — subdivides  itself  into  five  Heads,  which  I  propose  to  treat  in  ^^  ^^^  ^' 
the  following  order,  viz. : — 

1.  Chapter  I.  will  treat  of  the  Preliminary  Conditions  to  the  vali- 
dity of  Deeds,  that  is,  the  Conditions  requiring  to  be  looked  to 
before  a  deed  is  executed.  These  conditions  embrace  three 
subordinate  classes : — 

(1.)  The  capacity  of  parties  to  make  or  to  receive  deeds,  or  their 
incapacity  by  reason  of  imperfect  age,  infirmity,  or  alienation 
of  mind,  and  other  disabilities. 

(2.)  The  subject-matter  of  the  deed, — involving  the  questions, 
whether  the  matter  of  the  contract  be  contra  honos  mores,  or 
forbidden  by  statute,  or  inconsistent  with  public  policy,  or 
otherwise  of  sucli  a  nature  that  the  law  will  not  allow  it  to 
be  made  the  subject  of  a  contract. 

(3.)  The  validity  of  the  contract  to  which  the  deed  is  to  give 
effect — whether  it  be  the  real  and  intelligent  act  of  the  maker 
of  the  deed,  or  whether  it  has  not  been  truly  consented  to  by 
him,  but  obtained  from  him  by  error,  force,  or  fraud. 

2.  The  Second  Head  of  the  First  Part  will  be  treated  of  in  Chapter 
IL,  and  will  relate  to  the  Statutory  Solemnities  of  Deeds  ;  these 
Solemnities  being  certain  observances,  required  by  the  law  in 
the  execution  of  deeds,  as  a  test  that  they  are  the  genuine  act 
of  the  parties  subscribing  them.  Under  this  Head,  we  shall 
have  occasion  to  enumerate  those  instruments  which  are  legally 
effectual,  although  not  executed  according  to  the  Statutory 
Solemnities,  and  which,  on  that  account,  are  called  Privileged 
Deeds. 

a  Chapter  IIL  will  treat  of  the  Third  Head  of  the  First  Part,  and 
relate  to  the  general  structure  of  Deeds,  and  to  those  clauses 
which  are  common  to  all,  or  to  a  large  number.  Here  there  will 
be  occasion  to  examine  the  nature  of  Warrandice,  and  the  pur- 
pose of  the  Registration  of  Deeds. 

4.  The  Fourth  Head,  relating  to  the  Delivery  of  Deeds,  and 
showing  in  what  cases  Delivery  is  requisite,  in  order  to  their 
becoming  completely  effectual,  will  be  considered  in  Chapter 
IV. 

5.  The  Fifth  and  last  Head  under  this  Part  will  be  treated  of  in 
Chapter  V.,  and  will  relate  to  Deeds  which,  although  imper- 
fectly executed,  are  yet,  in  some  instances,  made  effectual  by 
the  conduct  of  the  contracting  parties,  according  to  the  doctrines 
of  Homologation  and  Rei  Interventua, 

By  this  arrangement,  a  broad  foundation  will  be  laid  for  an  exact 
knowledge  of  those  general  rules  and  tests,  which  indispensably  re- 
quire minute  and. careful  attention  in  the  preparation  of  deeds,  and 
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the  neglect  of  which  forms  the  first  and  most  effectual  weapon  of 
attack  in  challenging  their  validity. 

Our  inquiries  under  the  First  Part  will  disembarrass  the  other  two, 
for  the  most  part,  of  every  consideration  which  is  not  peculiar  to  their 
special  purposes  in  relation  to  the  nature  of  the  rights  with  which 
they  are  concerned. 

SuBDivisioKB         II.  In  proceeding,  therefore,  with  the  Second  Part,  which  is  to 
ofPaktII.      embrace  the  writings  connected   with   Moveable    Rights,   we  shall 
examine — 

1.  In  Chapter  I,  the  Instruments  by  which  moveable  or  personal 
rights  are  constituted,  by  the  Bond  or  Obligation  of  one  or  more 
persons. 

2.  We  shall,  in  Chapter  II.,  inquire  into  the  nature  and  form  of 
the  instruments,  by  which  the  right  resulting  from  an  Obligation, 
so  constituted,  may  be  transferred  from  the  person  in  whose 
favour  it  is  granted  to  a  third  party,  and  by  him  to  a  fourth, 
and  so  on  ;  and 

3.  In  Chapter  III.  we  shall  show,  by  what  deeds  Obligations  may 
be  extinguished  upon  voluntary  performance  by  the  party,  or 
by  the  voluntary  act  of  the  creditor  in  the  obligation. 

4.  We  shall,  in  Cliapter  IV.,  proceed  to  ascertain  by  what  legal 
measures  the  performance  of  obligations  may  be  enforced,  when 
it  cannot  be  obtained  voluntarily. 

Having  thus  traced  the  constitution,  transference,  discharge,  and 
enforcement  of  Obligations  constituted  by  deed,  we  shall  next  proceed 
to  examine  Bills  and  Promissory-notes  in  the  corresponding  stages  of 
their  creation,  transmission,  payment,  and  legal  enforcement.  Bills 
and  Promissory-notes  have  generally  been  treated  under  the  same 
heads  as  formal  Deeds ;  but  they  are  writings  so  peculiar,  and  enjoy 
privileges  so  entirely  their  own,  that  I  have  thought  it  better  to  pre- 
sent, in  a  single  view,  all  that  relates  to  their  character  and  privileges, 
negotiation,  and  extinction. 

5.  The  Fifth  Chapter  of  Part  Second,  therefore,  will  relate  to  Bills 
and  Promissory-notes. 

When  we  shall  have  arrived  at  this  point  in  the  examination  of 
Moveable  Writs,  we  shall  have  so  far  accomplished  the  object  of  that 
progressive  and  properly  connected  view  of  these  instruments, 
of  which,  as  we  have  seen,  the  example  was  first  set  by  Mr. 
Dallas ;  and  we  shall  then  proceed  to  examine  the  other  writings 
under  this  head,  in  the  order  in  which  their  forms  are  contained 
in  the  second  volume  of  the  forms  of  writs  compiled  by  the  Juridical 
Society. 

6.  The  Sixth  Chapter,  therefore,  will  embrace  Contracts — that  is, 
Deeds  of  mutual  obligation  by  two  or  more  parties,  including 
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that  most  important  instrument,  the  Contract  of  Marriage,  and 
relative  deeds. 

7.  Chapter  VII.  will  treat  of  the  Conveyance  of  Moveables,  where 
the  right  consists,  not  in  an  Obligation,  but  in  the  ipsum  corpus 
of  the  thing  conveyed. 

8.  Chapter  VIII.  will  relate  to  Powers  granted  by  parties  in  favour 
of  others,  to  act  in  their  behalf. 

9.  And  lastly,  in  Chapter  IX.,  we  shall  treat  of  the  mode  in 
which  Moveable  Rights  and  Property  are  conveyed  from  the 
dead  to  the  living,  whether  by  Deeds  executed  intuitu  mortis, 
or  where  no  such  deed  has  been  executed,  bv  the  act  and  dis- 
position  of  the  law. 

III.  The  Third  Part  will  embrace  the  Writs  relating  to  Heritable  Subpivibioks 
Rights.  ^"^  ^^"  "^- 

In  an  Introductory  Chapter,  we  shall  take  a  review  of  the  history 
of  the  Feudal  System  ;  after  which  we  shall  show  the  general  results 
of  that  system  as  now  found  in  the  existing  state  of  Heritable  Rights 
in  Scotland.     We  shall  also  examine  the  ancient  form  of  Investiture, 
as  containing  the  modem  title  in  embryo. 
The  subject  will  then  arrange  itself  under  five  heads  : — 
1.  In  Chapter  II.  we  shall  treat  of  the  Constitution  of  Heritable 
Rights  by  Charter  and  Sasine,  which  we  shall  examine,  and 
show  the  rights  resulting  to  the  Superior  and  Vassal. 
1  Chapter  III.  will  relate  to  the  Transmission  of  Heritable  Rights, 
embracing — 

(1.)  Voluntary  transmission  inter  vivos  in  its  various  forms,  as 
determined  by  the  position  of  the  parties,  or  the  nature  of 
the  right  as  existing  in  the  grantor,  or  intended  to  be  con- 
stituted in  the  grantee — with  the  mode  of  completing  such 
transferences. 
(2.)  Voluntary  transmission  intuitu  moHis^  including  the  Mar- 
riage Contract,  where  it  contains  heritage,  the  Disposition 
mortis  causa,  and  the  Entail 
(3.)  Judicial  Transmission,  by  Action  of  Sale,  Mercantile  Seques- 
tration, and  Adjudication  in  Implement. 
(4.)  Transmission  to  the  Heir  by  Service  and  Precept  of  Cla7*e 
Constat. 

3.  Chapter  IV.  will  treat  of  Rights  limiting  the  right  of  pro- 
perty or  of  use — Redeemable  Rights,  Liferents,  Leases,  and 
Servitudes. 

4.  Chapter  V.  will  relate  to  Diligence  affecting  Heritable  Rights 
— Preventive  by  Inhibition — In  security  by  Adjudication — In 
execution  by  Poinding  the  ground. 

•V  We  shall  next,  in  Chapter  VI.,  examine  the  Accessory  Writs 
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employed  in  the  sale  and  purchase  of  Heritable  Property — 
Missives  and  Minutes  of  Sale — Articles  of  Roup.  Observations 
will  be  made  upon  the  examination  of  Titles,  the  Prescriptive 
Title,  and  the  Search  of  Incumbrances ;  and  the  subject  will 
conclude  with  a  general  review  of  particulars  requiring  atten- 
tion in  completing  the  transfer  and  titla 
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PART   I. 

THE  GENERAL  REQUISITES  OF  ALL  DEEDS,  WHATEVER  MAY  BE  THE 
NATURE  OF  THE  RIGHTS  TO  WHICH  THEY  RELATE. 

CHAPTER   L 

PRBLIMINABT  CONDITIONS  TO  THE  VALIDITY  OF  DEBDS. 

A  CoNVEYANCB  or  Deed  implies  the  intervention  of  two  parties — one 
who  makes  or  executes  it,  and  is  called  the  Grantor,  and  another  who 
receives  it,  and  is  named  the  Grantea  It  implies,  also,  a  property, 
or  right,  or  obligation,  which  forms  the  subject-matter  of  the  Deed 
Now,  in  regard  to  these  points,  viz.,  the  parties  to  a  Deed  and  its 
subject-matter,  the  Law  has  certain  requirements  antecedent  to  the 
transaction — requirements  which  may  be  decisive  in  condemning  the 
deed  even  before  we  look  at  its  contents.  There  must  be  in  the  parties 
a  capacity  to  contract  generally,  and  a  capacity  to  contract  also  with 
reference  to  the  particular  subject  of  the  deed  ;  and  the  subject-matter 
must  be  such  as  the  Law  permits  parties  to  contract  about  These 
are  points  which  evidently  require  our  earliest  consideration,  since 
there  can  be  no  effectual  deed  without  parties  capable  to  grant  and  to 
receive,  and  without  a  subject-matter  susceptible  of  conveyance  or 
other  contract ; — no  Deed  of  Sale,  for  instance,  unless  there  be  one 
party  possessed  of  a  legal  capacity  to  sell,  another  possessed  of  a  legal 
capacity  to  purchase,  and  a  thing  legally  capable  of  being  sold. 

1.  Capacity  of  Parties  to  make  Deeds. — It  is  indispensable  to  the 
validity  of  every  Deed,  that  the  party  executing  it  be  capable  of  de- 
liberating, and  of  giving  an  intelligent  and  voluntary  consent.  A  deed^ 
emphatically  Factum,  the  highest  act  which  one  can  exercise  in  rela- 
tion to  his  property,  can  only  be  granted  by  a  person  whose  judgment 
is  mature,  and  whose  mind  is  sound,  so  that  he  understands  what  he 
<ioea  This  is  a  doctrine  founded  in  the  clearest  principles  of  natural 
^uitj,  which  deny  effect  to  acts  alleged  to  have  been  done  by  a  party, 
*ho  was  in  reality  incapable  of  performing  such  acts  with  a  full  per- 
^tion  of  their  effect,  and  a  mature  judgment  as  to  their  fitness  ; 
whether  such  incapacity  results  from  nonage,  or  from  the  weakness 
''^'dent  also  to  old  age,  or  from  deprivation  of  reason,  permanent  or 
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temporary,  or  from  dependence  of  social  position,  requiring  the  aid 
of  a  stronger  judgment.  An  interesting  example  of  the  application 
of  this  great  principle  of  natural  justice  is  presented  in  the  Spanisli 
Laws  of  the  Indies,  which  provided  portions  of  the  soil  of  Louisiana 
to  the  Aboriginal  Indians,  and  secured  the  value  of  such  lands  by 
preventing  the  intrusion  of  white  settlers.  But  every  Indian  was 
considered  as  in  a  state  of  pupilage,  being  manifestly  unequal,  from 
his  natural  disadvantages,  to  cope  with  the  children  of  civilisation. 
The  public  officers,  therefore,  were  appointed  guardians  of  the  Abori- 
gines, and  the  authority  of  these  guardians  was  necessary  to  a  valid 
Vol.  ill.  380.  alienation  of  their  property.  In  Chancellor  Kent's  Commentaries  on 
American  Law,  you  will  find  references  to  the  anxious  and  paternal 
care  with  which  the  Spanish  Law  guarded  the  Indians  from  abuse 
and  fraud. 
Ihcapacitt  In  our  own  Law  the  first  disqualification  with  which  we  meet  on 

FROM  NoNAOK.  ^}jjg  jjg^^j  jg  ^]^^^  ^f  imperfcct  age.     A  person  is  incapable  of  contract- 

Pupiw!.  ing  during  the  years  of  pupilarity,  which,  in  a  male,  continue  until  the 

MnroR.  completion  of  his  fourteenth  year,  and,  in  a  female,  until  the  comple- 

tion of  her  twelfth  year  ;  and  the  powers  of  contracting,  although  not 
denied,  are  limited  during  the  remainder  of  minority,  which,  in  both 
sexes,  ends  at  the  age  of  twenty-one  complete.  These  ages  have  been 
determined  by  law,  in  order  to  fix,  by  a  definite  criterion,  the  attain- 
ment of  those  degrees  of  maturity  of  judgment  at  the  end  of  pupilarity 
and  of  minority,  which,  in  the  dispensation  of  Nature,  are  really  be- 
stowed at  periods  infinitely  various.  The  term  "minority,"  although 
in  a  special  sense  limited  to  the  years  between  pupilarity  and  majority, 
is  applied  generally  to  the  whole  period  of  nonage.  The  father  is  the 
natural  guardian  of  his  child  ;  he  may  appoint  guardians  to  act  after 
his  death,  and,  in  the  event  of  his  death  without  making  such  ap- 
pointment, the  Law  provides  guardians — a  Tutor  to  the  pupil,  and 
Curators  to  the  minor — who  are  appointed,  in  legal  form,  according 
to  the  rules  minutely  explained  by  Erskine  in  his  Institute,  R  i. 
tit.  7.  The  Tutor  s  office  includes  the  charge  of  the  person  and 
estate  of  the  pupil ;  *  that  of  the  Curator  is  ad  negotia. 
Pupil  WITHOUT  A  pupil  without  a  tutor  is  incapable  of  contracting  ;  Bruce,  24th 
oJotr^ct^''^^  January  1577.  In  that  case  it  was  held,  that  a  renunciation  by  a 
M.  8979.  pupil,  seven  years  old,  was  null  from  the  beginning  without  reduction, 

albeit  that  the  pupil  tacuit  per  utile  quadriennium.  And  again,  in  a 
sale  of  entailed  lands,  authorized  by  an  Act  of  Parliament  which  re- 
quired certain  heirs  of  entail  to  be  made  parties  to  the  application  for 

*  The  powers  and  the  duties  of  a  Tutor-at.law  will  he  found  very  fully  discussed  in  the 

22  D.  1504.        case  of  Stuart,  Petitioner^  20th  July  18G0,  and  subsequent  dates,  reversed  17th  May  1861. 

23  D.  51,  440,  This  case  referred  to  the  custody  of  the  Marquis  of  Bute,  a  pupil,  who  had  a  Tutor-at  law  in 
J  M  Scotland,  and  two  Guardians  appointed  by  the  Court  of  Chancery  in  England.  The  case 
^       J         '       is  important,  as  showini^  the  differences  that  exist  in  the  law  of  Scotland  and  England  on 

the  subject  of  minors. 
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having  the  sale  carried  through,  the  next  heir  being  a  pupil,  and  no 

tutor  having  been  appointed,  that  was  held  fatal  to  the  validity  of  the 

sale;  Agnew  v.  Earl  of  Stair,  Slst  July  1822.     Upon  the  same  i  Shaw's  App. 

principle,  an  eifectual  decree  inforo  cannot  be  pronounced  against  a 

pnpil,  unless  his  tutors  appear,  and  plead  in  the  character  of  tutors ;  cbrnkd 

Craven  v.  Elibank's  Trustees,  9th  March  1854.     Pupils  are  exempt  t^^'^f.^ 

from  imprisonment  for  civil  debt  by  the  Statute  1696,  cap.  41  ;  but  pwaowBD. 

this  privilege  ceases  after  pupilarity ;  Thomson  v.  Ker,  27th  January  i6  D.  sii. 

1747.     Such  deeds,  as  it  is  competent  for  a  pupil  who  has  a  tutor  to  ^*  ^^^^' 

grant,  are  not  executed  by  the  pupil  himself,  but  by  the  tutor  alone. 

An  action,  however,  may  be  commenced  in  the  name  of  the  pupil 

alone,  and  the  Court  will  appoint  a  tutor  ad  litem.     Diligence  used 

before  such  appointment  is  valid  ;  the  fact  of  its  having  been  used  in 

the  pupil's  name  alone  being  no  more  a  nullity  in  the  diligence  than 

in  the  process  itself,  which  is  regularly  enough  brought  into  Court 

first  in  the  pupil's  name,  and  the  tutor  afterwards  appointed  ;  John-  M.  16346. 

ston  V.  Johnston,  16th  January  1640.* 

Tutors-nominate  («.«.,  tutors  appointed  by  the  father)  have  the  Tutor»- 
highest  powers  known  to  the  law.     They  do  not  require  judicial  ^"•''^^'^ 
authority  for  making  up  the  pupil's  titles  ;  and  in  this  and  other 
acts  of  administration,  they  must  act  on  their  own  responsibility. 
They  do  not  find  caution,  nor  are  they,  like  Factors  loco  tutoHs, 
officers  of  Court.     The  Court  will  not,  therefore,  interpose  its  autho- 
rity to  their  uplifting  money,  for  which  they  do  not  find  security, 
and  for  which  they  are  not  responsible  to  the  Court;  Graham,  21st  14 D. 357. 
January  1852. 

The  law  does  not  impose  curators  upon  a  minor,  excepting  that  the  Cdrators. 
fcther,  if  alive,  is  the  legal  curator,  or  if  the  father  have  named  cura- 
tors, the  appointment  is  effectual.  Wlien  the  father  has  died  without 
appointing  guardians,  it  is  optional  to  a  minor,  upon  attaining  the 
a^e  of  puberty,  to  choose  curators  in  the  manner  prescribed  by  Sta- 
tute 155.5,  c.  35,  or  to  act  without  them.f  Tlie  deeds  of  a  minor 
baring  curators  arc  subscribed  by  himself,  and  by  them  as  consent- 
ing-: 

*  A  totoT  ad  litem  is  validly  appointed  to  minoni  baving  interest  in  proceedings  under 

'.lie  Entail  Amendment  Act,  at  any  stage  ;  Kerr  v.  Marquis  of  Aiha,  12th  .Tune  1854.         1  Macq.  App. 

t  Facto™  loco  tvtarU  are  ap|>ointed  to  pupils,  in  terms  of  the  Act  of  Sederunt  1730,  upon  '^"* 
luminarr  petition.     But  the  Court  will  not  thus  undertake  the  management  of  the  estates  of 
Biinoni,  who  can  choose  cnratorg.     Accordingly,  in  Maccarthur^  IGth  June  1854,  and  Bar-  17  D.  61. 
''0*,  I6th  Norember  1854,  the  Court  refused  to  appoint  a  curator  to  a  minor  upon  a  sum- 
tiATj  peliticMi.     Upon  the  same  petition,  however,  a  curator  bonis  was  appointed  to  minors 
?"fcTef,  and  a  fiictor  loeo  tutoris  to  pupils.     Carter^  21st  January  1857.  19  D.  280. 

♦  In  the  caM  of  Marquis  of  Hastings,  13th  July  1849,  an  application  for  leave  to  feu  12  D.  918. 
fiTtofan  entailed  estate  was  made  by  the  heir  in  possession,  a  minor,  and  his  curators. 

TTie  aiEilaTit,  produced  in  terms  of  the  Entail  Amendment  Act,  S  C,  was  subscribed  by  the 
ttioar  himiwlf.  The  Court  recommended  that,  oh  mnjorem  cautelam,  it  should  also  be  sub- 
KTibed  by  one  or  more  of  bis  curators. 
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But  it  is  only  withiu  certain  limitations  that  the  law  authorizes 
deeds  affecting  the  estates  of  pupils  and  minors,  who  have  tutors  and 
curators.  The  power  of  disposal  of  their  moveable  estate  does  not 
appear  to  be  restricted.  But  the  sale  bj  a  tutor  of  his  pupil's  heri- 
tage without  judicial  authority  is  null ;  and  such  authority  will  be 
granted  only  upon  grounds  of  the  most  urgent  necessity.  Any  views 
of  expediency  or  advantage,  however  probable  or  certain,  will  be  dis- 
regarded, and  the  Court  will  interpose  its  authority  only  in  circum 
stances  of  necessity,  and  upon  the  next  heirs  and  the  creditors  of  the 
pupil  being  brought  into  Court,  not  by  summary  petition,  but  by  the 
solemn  and  deliberate  form  of  an  ordinary  action.  This  doctrine  is 
now  so  firmly  established,  that  even  if  the  Court  has  interponed  its 
authority,  the  sale  will,  notwithstanding,  be  reduced,  if  it  shall  be 
shown  not  to  have  been  an  act  of  necessity.  Such  a  reduction  was 
granted  in  the  case  of  Vere  v.  Dale,  29th  February  1804.*  In  1787 
the  Court  had  authorized  Mr.  Yere's  tutors  to  grant  a  feu  of  land, 
which  was,  in  the  words  of  the  finding,  "  for  the  utility  and  advan- 
"  tage"  of  the  pupiL  The  pupil  was  at  this  time  six  years  of  age, 
and  upon  attaining  majority  he  challenged  the  sale  as  uUra  vires  of 
the  tutors  to  make,  and  also  vUra  vires  of  the  Court  to  authorize  ; 
and  the  sale  was  accordingly  reduced  "  as  being''  (in  the  words  of 
the  judgment)  "  only  an  object  of  apparent  advantage,  but  not  of 
"  urgent  necessity."  Upon  the  same  principle,  the  Court  refused  to 
authorize  a  sale,  where  it  was  shown  to  be  a  measure  of  the  highest 
expediency,  but  no  necessity  was  proved  ;  Firdaysons  v.  Finlaysons, 
22d  December  1810  ;  and  in  5oyfo,  lyth  February  1853,  they  refused 
to  authorize  a  factor  loco  tutoris  to  grant  a  feu  in  circumstances  of 
great  advantage  to  his  pupil's  estate.  The  prevention  of  loss,  how- 
ever, in  the  pupil's  property,  constitutes  necessity  so  as  to  authorize 
a  sale  of  his  heritage ;  MuUer  v.  Dixon,  11th  February  1854.  In 
that  case,  the  property  was  held  by  trustees  under  a  marriage-con- 
tract for  a  mother  in  liferent  and  her  children  in  fee,  and  the  report 
exhibits  the  procedure  adopted  in  such  circumstances  to  validate  a 
sala  For  the  purpose  of  paying  debts,  authority  was  granted  to 
Htors-nominate  to  borrow  on  the  security  of  the  pupil's  property,  in 
Bellamy,  30th  November  1854 ;  and  to  sell  the  pupil's  heritage  for 
the  same  purpose,  in  Mackenzie,  27th  January  1855.  But,  in  White, 
7th  March  1855,  a  father  having,  as  tutor  and  administrator-in-law, 
applied  by  petition  for  authority  to  borrow  or  sell,  in  order  to  pay 
debts  affecting  the  pupils  heritable  estate,  the  Court  refused  the  ap- 
plication ;  and  a  distinction  was  taken  between  a  tutor-dative  or  a 

*  "  If  the  transaction  were  to  be  reduced  and  set  aside  by  the  pupil  when  he  oomes  of 
"  age — which  it  may  be,  notwithstanding  the  special  power  granted  by  this  Court,  as  was 
"  found  in  Vere  ▼.  Dale — ihe  cautioner  of  the  tutor>dative  would  be  still  liable  for  the  loss, 
"  as  may  be  inferred  from  the  judgment  against  the  cautioner  in  Eaton  and  Oowan  v. 
"  Murdoch,  9th  June  1826  ;"  per  Lord  Deas  in  White,  17  D.  p.  602. 
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jodicial  factor,  whose  cautioners  will  be  liable  for  the  price,  when  a 
sale  is  authorized  by  the  Court  or  made  by  a  creditor  lending  on 
power  to  borrowy  and  the  case  of  a  tutor,  for  whom  the  Court  holds 
no  such  security.* 

A  minor  may,  with  the  consent  of  his  curators,  alienate  his  heri-  Minor  mat 
table  property  without  judicial  authority,  but  the  transaction  will  be  ^^gg^I^J™ 
challengeable  by  the  minor  himself,  after  attaining  majority,  and  driennwm 
within  the  quadriennium  utile,  upon  the  grounds  of  minority  and  " 
lesion — ^that  is,  hurt  or  prejudice.     In  order  to  guard  against  such  a 
residt,  the  authority  of  the  Court  has  been  anxiously  sought  by  cura- 
tors, and  by  parties  dealing  with  minors.     But  such  authority  is  not 
necessary,  nor,  if  granted,  does  it  exclude  the  minor's  claim  to  resti- 
tution on  the  ground  of  lesion,  and  the  Court  will  not,  therefore,  now 
interpone  its  authority  in  such  transactions.     It  was  refused  in  the 
case  of  WcMace  y.  WaUacey  8th  March  1817.     The  minor  must  make  F.C. 
his  challenge  within  the  quadriennium  utHe,  when  the  ground  of  re- 
duction is  minority  and  lesion.-("    But  if,  irrespectively  of  that  plea, 
the  deed  is  null  upon  other  grounds, — ^as  being  granted,  for  instance, 
widiout  consent  of  his  curator, — then  he  is  not  limited  to  the  four 
years ;  Manuel  v.  Manual,  loth  January  1853.  15D.284. 

Deeds  granted  by  minors  who  have  curators  without  their  consent  Dmm  bt 
are  null,  excepting  in  so  far  as  it  can  be  shown  that  the  minor  was  q^'^  combekt 
benefited  by  them — that  what  he  got  for  granting  the  deed  was  in  nu"^  bxcbpt 
rem  versum,  turned  to  his  profit,  as,  for  instance,  in  his  maintenance  rem  venum. 
or  education.     There  are  various  illustrations  of  this  doctrine  in  the 
Dictionary  under  the  head  Minor  ;  and  we  may  refer  to  Stuart  v.  M.  8943. 
Siuart,  23d  March  1639,  and  to  Dennistoun  v.  Mudie,  31st  January  12D.613. 
18dO.     Tlie  latter  was  the  case  of  a  minor  dealing  in  railway  shares 
to  the  amount  of  £50,000  ;  but  the  Court  assoilzied  him,  on  the  pica 
of  minority  and  lesion,  from  an  action,  at  the  instance  of  a  share- 
broker,  for  the  balance  of  the  account-current  between  them. 

Even  where  his  curators  consent,  the  minor  is  entitled  to  restitu- 
tion in  so  far  as  the  sum  has  not  been  profitably  applied.  This  was 
strongly  exemplified  in  Har knees  v.  Graham,  20th  June  1833 — a  ^  8. 760. 

•  In  Maeonochie  {Oraham^i  Curator),  3d  February  1867,  there  Laving  been  submitted  19  D.  366. 
for  the  opinion  of  the  whole  Judges,  the  question,  whether  it  was  competent  for  the  Court, 
Oder  aoj  circumstances,  however  urgent,  to  grant  to  a  curator  bonis  power  to  burden  the 
fe(of  the  heritable  estate  of  a  person  under  curatory,  "  but  not  cognosced,  or  divested,  or  Court  mat 
*  found  incapable  to  act  by  any  appropriate  or  competent  judicial  proceeding,"  it  was  found,  grant  power 
W  the  majority  of  the  consulted  Judges,  competent  for  the  Court  to  grant  the  power  "  when  '^  *^^^  ®* 
"  that  shall  be  thought  proper."    The  application,  however,  in  that  case  was  refused.    In  ^ 
UnJmjf  {SomervilU* 9  factor),  17th  February  1857,  it  was  held  that  there  was  a  legal  neces-  19  D.  455. 
u?  for  a  sale  of  the  lunatic's  estate  ;  and  power  to  sell  was  accordingly  granted  to  the  cura- 
*er.    A  case  where  power  to  burden  was  granted  occurred  in  Wood  fVV'ords worth's  factor),  19  D.  428. 
13ih  Febniary  1857. 

t  It  is  not  enough  to  state  the  plea  of  minority  and  lesion  in  defence  to  an  action  on  a 
^BBtfst  granted  during  minority.  A  reduction  must  be  brought  within  the  four  yean. 
Sf^maH  V.  Smodffnut,  20th  December  1860.  23  D.  187. 
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case  in  which  a  minor  eighteen  years  of  age  had  granted  bond  and 
heritable  security,  with  consent  of  his  curators,  for  £4000,  and  his 
creditors  wero  found  entitled  to  challenge  it  on  the  head  of  minority 
and  lesion,  excepting  in  so  far  as  the  lender  should  prove  that  the 
money  was  in  rem  versurn  of  the  minor. 
Efpkct  of  You  will  find  the  protection,  granted  to  minors  generally,  well  illus- 

Z^^^^         trated  by  the  cases  of  M'Michael  v.  Barbour,  17th  December  1840, 
8D.279.  where  a  minor  managing  the  affairs  of  his  father,  who  was  incapable 

of  attending  to  business,  having  granted  his  bill  for  a  debt  previously 
due  by  tlie  father,  the  bill  was  reduced  as  not  in  rem  versurn  of  the 
17  D.  266.  minor  ;  and  oi  Bruce  v.  Hamilton,  23d  December  1854,  where  an  ante- 
nuptial marriage-contract,  executed  by  a  female  in  minority,  but  not 
by  her  curators,  was  found  not  to  be  ipso  jure  null ;  no  lesion  being 
proved.  Lord  Ivory  observed : — "  The  nullity  is  pleaded  to  such  an 
extent  as  to  exclude  an  inquiry  into  the  question,  whether  the  deed 
was  for  her  benefit  There  are  none  of  our  writers  on  law  who  say 
''  anything  as  to  this  nullity,  who  do  not  concur  in  the  qualification  of 
'*  the  doctrine,  that  it  is  a  nullity  to  be  pleaded  against  injury ;  and 
'*  where  the  deed  is  for  the  benefit  of  the  minor,  the  nullity  cannot  be 
"  pleaded.  ...  I  do  not  think  the  doctrine  of  the  nullity  of  a  deed, 
"  entered  into  by  a  minor  without  consent  of  his  curators,  is  so  abso- 
lute as  to  undergo  no  qualification.  There  are  other  instances  which 
might  be  mentioned,  as  showing  that  the  general  doctrine  of  the 
''  nullity  of  acts  done  by  a  minor  without  his  curators  undergoes  some 
''  qualification ;  as,  for  instance,  where  the  minor  enters  into  a  trade, 
"  or  where  the  minor  grants  a  bill,  could  it  be  said  that  such  transac- 
tions, if  the  minor  has  curators,  shall  not  be  good  ?  I  do  not  wish 
to  impugn  the  general  doctrine,  that  deeds,  entered  into  by  a  minor 
''  without  consent  of  his  curators,  are  null ;  but  only  to  point  out  such 
''  modifications  as  the  peculiar  case  of  marriage  calls  for/'  The  nullity 
of  deeds,  granted  by  minors  without  consent  of  their  curators,  was 
M.  8988.  also  qualified  in  the  case  of  marriage-contracts,  in  Davidson  v.  Hamil- 

Hailes,  p.  265.   ton,  4th  July  1632,  and  Young  v.  Robertson,  24th  January  1769. 

Tutors  cannot  alter  the  order  of  succession  to  their  pupil's  estata 
How  FAK  After  the  age  of  pupilarity,  a  minor  can  make  a  testament,  that 

^KOR  MAY        jg^  ^  ^^^  disposing  of  his  moveable  property  after  his  death,  with- 
M.  8949.  out  the  consent  of  his  curators  ;  Stevenson  v.  Allans,  30th  November 

1680  ;  but,  even  with  their  consent,  he  cannot  make  a  settlement  of 
M.  8964.  his  heritable  estate  ;  Clydesdale  v.  Dundonald,  26th  January  1726; 

M.8966.  Gunynghame  v.  Whiteford,  8th  March  1797  ;  because  he  is  not,  in  the 

eye  of  the  law,  yet  possessed  of  that  deliberating  mind  which  is  ne- 
cessary to  so  important  an  act. 
Dked»  kot  From  the  deeds  liable  to  challenge  on  the  ground  of  minority,  you 

are  to  except  such  as  the  pupil  himself,  if  major,  might  be  compelled 
to  grant — the  discharge,  for  instance,  of  a  debt  owing  to  the  pupil's 
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estate,  which  the  debtor  is  entitled  to  pay  ;  Graham  v.  Earl  ofMarch^  M.  16339. 

31st  Januaiy  1 735.  The  Court,  however,  will  not  authorize  a  debtor  to 

pay  to  a  minor  who  has  no  curators ;  Kirkman  v.Fym,  1st  August  1 782.  ^-  8977,  and 

It  is  held  by  Bankton  in  his  Institute,  that  a  minor  without  cura- ..  ^^^J^' 
tors  may  execute  a  presentation  to  a  church. 

It  is  very  important  to  keep  in  view,  that,  contrary  to  the  ordinary  Coktbacts  by 
rule  of  law  in  mutual  contracts,  although  deeds  by  a  pupil  or  minor  reductbiI*by^ 
without  consent  of  their  tutors  or  curators  have  no  effect  against  the  otubk  partiiss. 
minors,  yet  they  are  binding  upon  the  parties  who  thereby  contracted 
with  them  ;  and  that  these  parties  may  be  compelled  to  implement 
their  obligations  under  such  deeds  and  contracts,  if  the  fulfilment  be 
deemed  beneficial  to  the  minor. 

These  are  the  chief  points  demanding  attention  with  respect  to  the 
deeds  of  parties  during  their  nonage ;  but  it  must  be  kept  in  view, 
that  it  is  impossible  within  the  limits  necessarily  assigned  to  our  in- 
quiries here,  to  give  a  full  exposition  of  the  law  relating  to  minority  ; 
and  that,  in  so  far  as  it  has  been  touched  upon,  the  object  is  simply 
to  show  the  legal  position  of  minors  and  their  guardians  as  respects 
the  capacity  of  granting  deeds.  This  observation  will  apply  also  to 
the  remarks  which  will  be  made  as  to  other  descriptions  of  persons 
whose  capacity  in  this  respect  the  law  has  denied  or  modified. 

Married  Women  fall  within  this  class.  In  the  eye  of  the  law,  a  DbbdsbyMab- 
voman,  upon  her  marriage,  becomes  persona  nulla,  her  person  being, 
as  it  is  said,  sunk  in  that  of  her  husband  ;  and  she  is,  therefore,  held 
incapable  of  undertaking  any  personal  obligation.  This  is  a  doctrine 
which  holds  universally  vfiili  regard  to  women  during  their  marriage, 
and  which  it  is  indispensable  for  the  Conveyancer  to  keep  steadily  in 
▼iew,  vizL,  that  whatever  other  deeds  she  may  competently  grant,  a 
wife  cannot  grant  any  deed  of  the  nature  of  a  personal  obligation 
binding  her  during  the  marriage,  and  that,  with  the  limited  exceptions 
to  be  presently  explained,  the  personal  obligation  of  a  wife  is  abso- 
lutely null. 

By  marriage  the  husband  is  constituted  his  wife's  curator,  and,  in  Pkbsonal 
general,  his  consent  is  necessary  to  validate  every  deed  which  it  is  without  con- 
eompetent  for  her  to  execute.     But  his  consent  will  not  validate  her  ""^^^^  ^^^ 

•  ,  ,  ,  BAITD  VOID. 

personal  obligation  ;  and,  therefore,  all  bonds,  bills,  promissory  notes, 
contnu^ts,  cautionary  obligations,  and  other  obligations  by  a  married 
wonaan,  with  or  without  her  husband's  consent,  are  void  ;  and  no 
ratification  by  her  during  the  marriage  will  make  them  eiFectuaL 
The  Reports  afford  numerous  illustrations  of  this  principle.  In  the 
case  of  Birch  v.  Douglas^  14th  January  1663,  a  personal  bond  executed  M.  6961. 
bj  a  wife  during  marriage,  and  subscribed  also  by  her  husband,  was 
foimd  null,  although  she  had  ratified  it  upon  oath.*    Among  the 

*  See  ErtkiDe,  iii.  3.  60,  for  the  principle  upon  which  effect  is  not  given  to  such  oaths. 
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Mabkied         authorities  of  recent  date  are  the  following: — Lennox  <fe  Co.  v.  Auchen- 

8^2*  ^'^"**'^  ^**'  ^^^^  ^*y  ^®^  ^  •  ^^^^  *  letter  of  guarantee  by  a  married  woman, 

containing  a  consent  by  her  husband,  was  found  null  and  ineffectual 

6  S.  204.  against  her  person  and  estate.     In  Thomson  v.  Elder,  4th  December 

1827,  a  bill  accepted  by  a  husband  and  wife  was  found  not  obliga- 
tory upon  her,  even  after  the  husband's  death  ;  and  the  effect  of  mar- 
riage upon  the  obligation  of  a  woman  is  distinctly  exhibited  by  the 
9  8.558.  case  of  Balfour  Y.  Ewing,  5  th  March  1831,  where  there  were  two 

bills,  one  granted  by  the  party  before  her  marriage,  and  the  other 
afterwards,  the  second  being  a  renewal  of  the  first.  It  was  found  that 
the  first  bill  was  discharged,  and  that  the  second,  although  a  renewal, 
being  granted  after  marriage,  could  create  no  obligation. 

The  inherent  nullity  of  such  obligations  may  be  taken  off  by  the 
party's  homologation  after  she  shall  have  become  ^tj'um  by  the  dis- 
solution of  the  marriage  ;  and  an  equitable  relief  has  been  extended 
Mat  affkct     to  parties  dealing  with  a  married  woman,  to  this  effect,  that  her  per- 
raiTYt"   "^  sonal  obligation  has  been  held  to  affect  her  separate  property  to  the 
extent  to  which  it  can  be  shown  that  the  money  has  been  in  rem 
M.  5980.         versum  of  herself;  Harvey  and  Fawel  v.  GhesaeWa  Trustees,  21st  Feb- 
15  D.  451.       ruary  1791.    On  this  principle,  in  Oifford  v.  Rennie,  1st  March  1853, 
Fide  p.  38.        a  married  woman  was  held  liable  for  expenses  incurred  on  her  em- 
ployment with  her  husband's  consent,  in  vindication  of  an  alimentary 
fund  belonging  to  her. 
JttB  Mofrki  AXD      By  marriage  two  rights  arise  to  the  husband  in  connexion  with 
MirariuLTiow^   his  wife's  property — the  Jus  Mariti  and  the  Right  of  Administration. 
These  are  sometimes  confounded,  but  they  are  quite  different  from 
each  other,  and  it  is  essential  carefully  to  distinguish  between  them. 
The  jus  mariti  gives  to  the  husband  a  personal  interest  on  his  own 
behalf  in  those  portions  of  his  wife's  property  which  are  transferred 
to  him  by  the  assignation  implied  in  marriage.     Her  moveables,  for 
instance,  are  merged  in  the  commu/nio  bonorum,  which  is  subject  to 
his  sole  control  and  disposal'^    The  right  of  administration,  again, 
is  derived  from  the  husband's  character  of  curator.    As  guardian,  he 
has  charge  of  his  wife's  property  as  well  as  of  her  person  ;  so  he  is 
entitled  to  levy  the  rents  of  her  heritable  estate,  and  these,  when 

CovjuoAL  *  By  the  Coi\jagal  Rights  Act,  24  and  25  Vict.  cap.  86,  sect.  16,  it  is  provided,  that, 

RxoHTB  Act.  **  When  a  married  woman  sncceeds  to  property,  or  acquires  right  to  it,  by  donation,  beqnest, 
"  or  any  other  means  than  by  the  exercise  of  her  own  industry,  the  husband  or  his  crediton, 
**  or  any  other  person  claiming  under  or  through  him,  shall  not  be  entitled  to  claim  the 
"  same  as  falling  within  the  communio  honorum,  or  under  the  ju«  mariti  or  husband's  right 
"  of  administration,  except  on  the  condition  of  making  therefrom  a  reasonable  provision  for 
"  the  support  and  maintenance  of  the  wife,  if  a  claim  therefor  be  made  on  her  behalf.'*  It 
is  further  provided  by  the  same  section,  that  in  the  event  of  a  dispute  as  to  the  amount  of 
the  provision,  the  matter  shall  be  determined  in  an  ordinary  action  in  the  Court  of  Session ; 
and  that  no  claim  for  such  provision  shall  be  competent  to  the  wife,  if,  before  it  is  made,  the 
husband  or  his  assignee  or  disponee  shall  have  obtained  complete  and  lawful  possession  of 
the  property,  or  if  his  creditor  shall  have  attached  the  same  by  completed  diligence. 
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levied,  fall  under  the  communion  of  good&  But  here  it  is  chiefly  im- 
portant to  remark,  that,  the  husband  being  curator,  the  wife  cannot 
dispose  of  her  own  property  without  his  consent  This  holds  not  only 
with  regard  to  her  heritable  property,  but  as  to  such  part  of  her  per- 
sonal estate  also  as  has  been  exempted  from  the  jus  mariti,  by  con- 
tract of  marriage  or  otherwise.  We  shall  find  presently  that  the  right 
of  administration,  as  well  as  the  jtis  mariti,  may  be  barred  by  agree- 
ment, or  discharged. 

From  the  legal  effects  which  have  been  described,  it  follows  that, 
during  the  marriage,  a  wife,  with  her  husband's  consent,  may  dispose 
of  the  heritable  estate  belonging  to  her ;  but  she  has  not  that  power 
with  regard  to  the  moveable  estate,  since,  as  already  noticed,  it  falls 
under  the  jus  mariti,  and  is  subject  to  the  exclusive  disposal  of  the 
husband.  The  jus  mariti,  however,  does  not  extend  to  paraphernal 
goods,  that  is,  the  wife's  wearing  apparel  and  ornaments,  or  to  rights 
which  belong  to  her  exclusive  of  her  husband,  in  consequence  of  his 
juM  mariti  having  been  renounced  by  contract,  or  by  the  deed  under 
which  she  acquired  the  right. 

But  although  the  wife  has  power  to  dispose  of  her  heritable  or  sepa-  Dbeds  affect. 
nUe  moveable  estate,  that  power  must  be  exercised,  as  we  have  seen,  ^^^b  of^^* 
subject  to  the  curatorial  power  of  the  husband,  which  power  draws  Wife. 
back  to  the  date  of  the  proclamation  of  banns  antecedently  to  the 
marriage     All  deeds,  therefore,  which  are  done  or  granted  by  a  wife 
without  her  husband's  consent,  are  null,  although  they  relate  to  her  Wrrnoirr  com 
own  separate  property,  and  do  not  encroach  on  his  rights,  unless  the  ^^^^  ^"''^' 
husband's  power  of  administration  shall  have  been  expressly  excluded. 
In  Boyle  v.  Crawford,  5th  March  1822,  a  disposition  of  coal,  of  which  i  S.  372. 
the  wife  was  proprietrix,  having  been  granted  by  her  in  the  absence 
and  without  the  consent  of  her  husband,  it  was  reduced  as  funditus 
null  and  voii     Upon  the  same  principle,  it  is  held  by  Erskine  that  Inst.  i.  6. 27. 
if  the  wife  should,  without  her  husband's  consent,  dispone  her  lands 
onder  reservation  of  his  jus  mariti  and  right  of  courtesy,  the  deed 
would  be  void,  because  he  is  her  guardian  for  security  of  herself  and 
her  heirs,  as  well  as  for  his  own  right     In  accordance  with  this  prin- 
ciple, in  the  case  of  Rennie  v.  Ritchie,  25th  April  1845,  the  House  4  Bell's  Appls. 
of  Lords,  reversing  the  judgment  of  the  Court  of  Session,  found  that  ^^^* 
»n  assignation  by  a  wife  of  a  fund  from  which  the  jus  mariti  was 
excluded,  was  void,  having  been  granted  without  her  husband's  con- 
•ent  during  his  temporary  absence  abroad.   It  is  undoubted  that,  with  With  conseot 
the  husband's  consent,  a  wife  may  effectually  dispose  of  her  separate  ^blr.^^"''^'^ 
estate,  heritable  or  moveable,  and  that  such  deeds  cannot  be  chal- 
lenged, Clerk  V.  Oibson,  24th  January  1826.     Here  a  sale  of  an  4  8. 388. 
t&nuity  by  a  married  woman,  with  her  husband's  consent,  was  sus- 
tained against  a  challenge  made  by  herself  on  the  allegation  that  the 
UKmey  had  been  paid  to  her  husband,  and  upon  other  grounds.     In 
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Brown  v.  BedeUy  3d  December  1830,  an  heritable  security  granted 
by  a  wife,  with  her  husband's  consent,  for  money  advanced  to  him, 
was  sustained.  But  the  husband  has  no  power  to  dispose  of  his 
wife's  heritable  estate  without  her  authority ;  Kennedy  v.  Watson, 
29th  November  1848. 

It  is  necessary  that  the  husband  consent  to  leases  granted  by  his 
wife  of  her  heritable  estate,  unless  his  right  of  administration  be  dis- 
charged ;  and  it  has  been  decided  that  the  right  of  administration 
may  be  discharged,  as  well  as  the  jus  mariti ;  Keggie  v.  Christie, 
25th  May  1815.  When,  therefore,  both  ihe  jus  mariti  and  the  right 
of  administration  are  discharged,  the  husband  has  no  right  to  chal- 
lenge deeds  granted  by  the  wife  without  his  consent ;  Gordon  v. 
Gordon,  16th  November  1832.  In  Primrose,  9th  March  1850,  the 
Court  sustained  a  petition  by  a  married  woman  for  disentailing  her 
property,  though  presented  without  the  concurrence  of  her  husband, 
both  \\\^jus  mariti  and  right  of  administration  having  been  renounced, 
and  held  her  entitled  to  subscribe  the  deed  of  disentail  without  his 
consent. 

The  jus  mariti  being  an  interest  strongly  founded  in  the  Law,  it 
can  only  be  excluded  by  direct  and  explicit  words.  You  will  find  an 
example  of  terms  ineffectual  to  exclude  this  right,  in  Cuthbertson  v. 
Pollock,  22d  November  1799.  If  the  wife  is  minor  when  she  executes 
a  deed  with  the  consent  of  her  husband  as  curator,  she  is  entitled  to 
challenge  and  reduce  it  upon  the  head  of  minority  and  lesion.  It  was 
so  found  in  Gibson  v.  Scoon,  6th  June  1809. 

During  a  legal  or  voluntary  separation  of  husband  and  wife,  when 
the  husband  has  settled  an  allowance  for  her  maintenance,  the  wife's 
personal  obligations  receive  effect,  but  not  so  as  to  subject  her  to  per- 
sonal diligence  before  the  dissolution  of  the  marriage.  But  when  the 
husband  resides  abroad,  and  the  wife  carries  on  an  independent  trade 
in  Scotland,  she  may  contract  so  as  to  subject  her  person  to  diligence 
— an  inroad  upon  the  law  of  marriage  founded  mainly  upon  consider- 
ation for  married  women  in  such  circumstances,  since  the  public  will 
more  readily  transact  with,  and  trust,  those  who  are  subject  to  the 
ordinary  liabilities.  This  doctrine  was  fixed  by  the  Court  after  deli- 
berate consideration,  in  the  case  of  Chumside  v.  Currie,  11th  July 
1789  ;  and  the  authority  of  that  decision  was  recognised  in  Orme  v. 
Diffors,  30th  November  1833,  notwithstanding  doubts  expressed  by 
Mr.  Bell  in  his  Commentaries,  and  by  Mr.  Brodie  in  his  Notes  on 
Stair — doubts  which  were  participated  in  by  Lord  Moncreiff,  as  stated 
in  his  note  in  reporting  Ormss  case,  where  his  Lordship  points  out 
the  discrepancy  between  this  decision  and  the  law  as  settled  in  Eng- 
land, where  a  married  woman  is  not  liable  unless  her  husband  has 
been  transported.  The  doctrine  established  by  the  cases  of  Chumr 
side  and  Orme  must  be  carefully  limited  to  the  circumstances  in  con* 
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nexion  with  which  it  was  introduced,  viz ,  where  the  wife  is  seeking 
support  in  her  husband's  absence  by  carrying  on  a  trade.   She  cannot 
grant  a  valid  disposition  of  heritable  property  without  her  husband's 
consent,  even  when  he  is  bankrupt  and  abroad ;  Dick  v.  Donald  and  2  Wil.  and 
(}iUhberts(m,  12th  December  1826, — reversing  the  judgment  of  the  ^*^  ^^^' ^^^' 
Court  of  Session,  which  is  not  reported.     In  the  case  of  Buchanan  v.  6  S.  986. 
Dickie,  17th  June  1828,  a  married  woman  in  trade  was,  under  very 
peculiar  circumstances,  found  primarily  liable  for  monies  collected  by 
her,  her  husband  being  alive  and  in  this  country  ;  but  the  opinions 
of  the  Judges  show  that  the  decree  was  limited  so  as  to  exempt  the 
wife  from  personal  diligence.* 

A  married  woman  may,  without  her  husband's  consent,  dispose  of  Matdibposb 
her  separate  property,  heritable  and  moveable,  by  deeds  to  take  ^^^J*^^ 
effect  at  her  death  ;  and  she  may  also  grant  a  bond  to  take  effect  at 
her  death.-f" 

The  distinction  between  th^  deeds  which  a  married  woman  can 
grant,  viz.,  those  affecting  her  property,  and  the  deeds  which  she  cannot  4  Mur.,  Jury 
grant,  viz.,  such  as  affect  her  person,  is  clearly  shown  in  Smith  v.  Kemp,  ^P*  ^^' 
10th  January  1828,  where  a  law-agent  employed  to  take  a  security 
from  a  wife,  instead  of  a  deed  mortgaging  her  estate,  took  a  personal 
bond,  and  was  held  responsible  for  the  loss  occasioned  by  the  deed 
being  void. 

It  has  been  decided  in  Stoddart  v.  Rutherford,  30th  June  1812,  May  act  as 
that  a  married  woman  may  legally  be  named,  and  may  act,  as  a 

•  Bj  the  Conjugal  Rights  Act  important  rights  are  conferred  upon  wives  deserted  by  24  &  25  Vict. 
their  husbands.     It  is  now  competent  for  any  wife  deserted  by  her  husband  to  apply  to  any  ^*  °^* 
Lon]  Ordinary,  or,  in  time  of  vacation,  to  the  Lord  Ordinary  on  the  bills,  of  the  Court  of  §  1. 
Sitfioo,  by  petition,  for  an  order  to  protect  against  her  husband  and  his  creditors  any  pro- 
pmy  she  has  acquired  or  may  acquire  by  her  own  industry,  or  to  which  she  has  succeeded 
or  may  succeed  after  such  desertion.     After  the  interlocutor  of  protection  is  pronounced,  and 
intimated  as  provided  for  in  the  Statute,  the  property  of  the  wife  is  to  belong  to  her  as  if  she  §  ^• 
vers  unmarried,  provided  that  the  protection  is  not  to  extend  to  such  property  as  the  hus- 
l«ad  has  obtained  full  possession  of,  or  his  creditors  have  attached  by  completed  diligence, 
prior  to  the  date  of  presenting  the  petition.     An  order  of  protection  made  and  intimated  is  §  5* 
declared  to  have  the  effect  of  a  decree  of  separation  a  mensa  et  thorOj  in  regard  to  the  pro- 
p«rtT,  rights,  and  obligations  of  the  husband  and  wife,  and  in  regard  to  the  wife's  capacity 
v>  tat  and  be  sued.     After  a  decree  of  separation,  all  property  which  the  wife  may  acquire  §  6. 
V  iQccced  to  is  to  be  held  by  her  as  property  from  which  her  husband's  jua  mariti  and 
rifkt  of  administration  is  excluded.     The  order  of  protection  continues  good  until  the  parties 
•?aia  cohabit,  and  upon  this  taking  place  it  may  be  recalled,  as  provided  for  in  section  3.  I  3. 
The  recAl  is  not  to  affect  any  right  or  interest  acquired  by  the  wife  during  the  subsistence  of 
tW  order  or  rights  of  third  parties  who  may  have  dealt  with  her ;  and  property  acquired 
dcriag  the  subsistence  of  the  order  is  to  remain  vested  in  the  wife,  exclusive  of  the  jua  mariti 
uifl  ri;rht  of  administration  of  her  husband. 

t  The  doctrine  here  stated  was  very  fully  discussed  in  MUler  v.  Milne's  TVimteet,  where  21  D.  392. 
thi  opiaioa  of  the  whole  Court  was  taken.  The  case  was  ultimately  decided  by  the  opinion 
if  the  flaajority  of  the  Court  upon  other  grounds ;  but  the  Lord  President  speaks  of  this 
dofctrine  as  part  of  the  settled  law  of  the  country :  Lord  Deas  differed  in  opinion.  The 
ip>MS  of  the  Judges  of  the  First  Division  will  bo  found  to  contain  very  full  and  able 
CdcuBons  of  the  law  on  this  subject. 
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Married         trustee,  and  sine  qua  non^  there  being,  in  the  words  of  Lord  Meadow- 
°*"'''  bank,  "  no  sinking  of  the  rational  person  by  marriage/'    Her  husband 

may  no  doubt  object,  but,  in  order  to  do  so  eifectuallj,  he  must  pro- 
hibit her  in  limine. 
Judicial  Rati-      From  a  regard  to  the  influence  which  husbands  naturally  have  over 
Mamuto)"^      their  wives,  and  to  the  possibility  of  that  influence  being  exerted  in 
WomsN.  causing  them  to  execute  deeds  which  may  be  afterwards  challenged 

upon  the  ground  that  they  were  granted  not  voluntarily,  but  under  the 
compulsitor  of  force  or  threats,  parties  contracting  with  wives  fre- 
quently require  for  their  own  security  a  judicial  ratification  by  the 
wife.  She  appears  before  a  magistrate  in  the  absence  of  her  husband 
(whose  presence  will  nullify  the  ratification),  and  there  she  solemnly 
ratifies  and  approves  of  the  deed,  declares  that  she  was  not  compelled 
or  seduced  to  grant  it,  but  did  so  of  her  own  free  will ;  and  gives  her 
great  oath,  that  she  will  never  quarrel  or  impugn  it. 

The  Act  1481,  cap.  83,  shows  the  ratification  in  practice  at  that 

early  period,  and  the  effect  given  to  it  in  cutting  oif  the  power  of 

1.  6.  38.  challenge.     It  is  mentioned  by  Erskine  in  his  larger  work,  that  in  his 

time  the  wife's  solemn  declaration  was  coming  into  use  in  ratifications 
instead  of  her  oath  according  to  the  previous  inveterate  usaga  In 
recent  practice,  however,  such  ratifications  are  given  upon  oath  ;  and 
the  Act  6  &  7  Will.  iv.  cap.  43,*  was  passed,  in  order  to  exempt 
judicial  ratifications  by  married  women  from  the  operation  of  the 
previous  Statute  5  &  6  Will,  iv.,  cap.  62,  by  which  declarations  had 
been  substituted  in  place  of  certain  oaths. 
Not  NRCE5I8ART  Judicial  ratification,  however,  is  not  necessary  to  validate  the  deed 
Drwk"'*^^'^     of  a  married  woman.    The  deed  is  valid  of  itself,  if  it  be  not  reduced, 

and  the  eflect  of  the  ratification  is  only  to  secure  it  from  challenge, 
by  excluding  the  allegation  that  it  was  granted  through  force  or  fear. 
Accordingly,  the  objection  to  the  deed  of  a  married  woman,  that  it 
had  not  been  judicially  ratified,  has  repeatedly  been  repelled,  where 
there  was  no  averment  that  the  deed  had  been  granted  under  the 
operation  of  force  or  fear.  It  was  so  in  the  case  already  referred  to 
4  S.  388.  of  Clark  v.  Gibson,  24th  January  1826  ;  and  in  Buchan  v.  Risk,  Ist 

12  a  511,  March  1834,  this  was  one  of  the  grounds  upon  which  it  was  attempted 
to  reduce  a  disposition  of  heritage  granted  by  a  married  woman  in 
security  of  her  husband's  debt,  and  which  disposition  she  had  refused 
to  ratify.  It  was  held,  however,  that  the  absence  of  a  ratification  was 
no  ground  of  reduction,  unless  there  were  some  evidence  of  the  appli- 
cation of  force,  fear,  or  undue  influence,  by  the  husband.  But  although 
the  ratification  tiSoTdiS  primd  facie  evidence  excluding  the  allegation 
loit.  i.  6. 84.     of  force  or  fear,  Erskine  is  of  opinion  that  it  ought  not  absolutely  to 

*  The  preamble  of  ibis  Act  sbows  that  its  purpose  was  to  restore  power  to  justices  and 
others  to  admininter  siich  oatbs,  and  that  the .  effect  of  ratifications  remains  the  same  as 
formerly  according  to  the  law  and  practice  of  Scotland. 
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exclude  that  allegation,  and  that  the  ratification   itself  should  be 

reduced  upon  proof,  that  it  as  well  as  the  deed,  was  procured  through 

force  or  fear.     Upon  this  point  diversity  of  opinion  prevails,  as  you 

will  find  on  referring  to  Bell's  Commentary.    That  lawyer  holds,  upon  i.  pp.  i42^. 

the  authority  of  Orant,  8th  July  1 642  (a  decision  impugned  by  M.  16483. 

Erskine),  that  the  wife  is  for  ever  cut  off  from  challenge,  even  although  Ratipicatiok 

she  alWe  that  the  ratification  was  granted  through  force  and  fear.  ^^^  ^^  ^^ 

T»      t   •        r  »  ^  •  1  •IT  T  80LUTKLT  BAR 

£rskine  a  view,  however,  is  strongly  entertained  by  many  Lawyers  challehok. 
and  Conveyancers ;  and  the  ratification  of  a  married  woman  is  not 
practically  regarded,  and  cannot  be  held,  as  an  absolute  security 
against  challenga     The  case  of  M^NeiU  v.  Steel's  Trustees^  8th  Decern-  s  S.  210. 
ber  182d,  affords  an  example  of  a  deed  reduced  at  the  instance  of  a 
wife,  though  ratified  by  her. 

It  is  an  interesting  mark  of  the  power  of  a  religion  of  truth,  accom-  DkedsbtDbap 
panying,  while  it  excites  and  advances,  an  active  concern  for  the  p^goKsr" 
interests  of  humanity  in  its  forms  of  apparent  helplessness,  that  it 
would  now  be  impossible  for  an  Institutional  Writer  to  classify  persons 
DKAF  and  DUMB,  as  falling  necessarily  within  the  category  of  those 
naturally  incapable  of  contracting.     Even  where  the  deprivation  of 
sight  has  been  added  to  the  want  of  hearing  and  speech,  the  enthu- 
siastic efforts  of  a  genuine  philanthropy  have  done  much  to  penetrate 
into  the  mind  isolated  by  such  barriers,  and  much  also  to  stimulate 
and  evoke  the  mental  capabilitiea     An  intelligent  American  writer, 
Mr.  Horace  Mann — referring  to  well-known  cases  of  persons  deaf.  Educational 
dumb,  and  blind,  in  which  a  fine  intelligence  has  been  discovered        ' 
and  brought  into  active  exercise,  notwithstanding  the  existence  of  all 
these  obstacles — quotes,  as  a  proof  of  what  education  has  thus  done 
for  mankind,  the  following  passage  from  Blackstone's  Commentaries, 
vhich  were  published  in  J  765  : — "A  man  who  is  born  deaf,  dumb.  See  23d  edit,  by 
"  and  blind,  is  looked  upon  by  the  law  as  in  the  same  state  with  an  p,  353, ' 
"  idiot ;  he  being  supposed  incapable  of  any  understanding,  as  want- 
"  ing  all  those  senses  which  furnish  the  human  mind  with  ideas/'   In 
our  own  law,  Erskine  states  that  the  usage  of  Scotland  has  disabled  Ins*-  ">•  i-  ^6. 
all  from  contracting  who  have  been  deaf  and  dumb  from  their  bii-th  ; 
although  the  case  of  Hamilton^  9th  July  1663,  which  he  cites  as  M.  6300. 
authority  for  that  opinion,  does  not  appear  necessarily  to  bear  it  out ; 
and,  both  in  this  passage  and  in  another  where  the  same  point  is  Inst  i.  7.  48. 
touched  upon,  Erskine,  without  stating  his  own  opinion  explicitly, 
indicates  that  he  does  not  hold  the  deaf  and  dumb  to  be  excluded  by 
their  infirmity  from  management  of  their  affairs.     In  the  latter  pas- 
age  reference  is  made  to  Stair,  where  that  author  certainly  appears  !▼.  3,  9. 
to  take  it  for  granted  that  the  deaf  or  dumb  are  to  be  classed  along 
vith  others  naturally  incapable  of  managing  their  affairs.    In  another 
passage,  however,  Lord  Stair  gives  his  opinion  in  these  terms : —  »•  10. 13. 
*  Those  who  are  deaf  or  dumb  may  contract,  if  they  have  the  use  of 
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"  reason,  and  if  it  appear  they  understood  what  was  done,  and  ex- 
"  pressed  their  consent  by  their  ordinary  knowing  signs/'  This  is 
undoubtedly  the  correct  doctrine,  and  its  justice  is  made  more  and 
more  clear  by  the  advances  of  science  in  teaching  this  interesting 
class  of  persons,  triumphing  in  an  unexpected  degree  over  difficulties 
apparently  insurmountable,  and  conferring  upon  those  who  are  thus 
deprived  such  means  and  facilities  of  communication  with  their  fel- 
lows, as  have  enabled  them  to  give  the  most  satisfactory  evidence  of 
the  possession  of  reasonable  and  disposing  minds,  capable  of  deliber- 
ating and  acting  notwithstanding  the  absence  of  the  faculties  which 
have  been  denied  to  them.  Such  of  you  as  may  have  an  opportunity 
of  referring  to  the  reports  of  Justiciary  cases,  will  find  deaf  and  dumb 
persons  admitted  as  witnesses,  and  their  testimony  taken  by  interpre- 
ters, in  Martin,  13th  June  1823, and  in  Wintrup,  19th  September  1827. 

Ihcapacitt  to       As  the  assent  of  the  understanding  is  of  the  essence  of  a  contract, 
ooHTRACT  BY     ^^  powcr  of  contractinff  is  necessarily  denied  to  those  whose  reason 

BEA80II  OP  .  *    .  °  •' 

Idioct  and  is  entirely  obscured,  e.g.,  idiots  and  persons  insane,  or  who  possess 
Ihsanitt.  ^YiQ  use  of  reason  in  only  an  imperfect  degree.  The  law,  which  has  a 
suitable  protection  for  every  one  unable  to  attend  to  his  own  rights, 
provides  for  these  cases  of  incapacity  either  by  the  appointment  of 
guardians  in  legal  form,  after  the  necessity  of  it  has  been  ascertained 
by  a  solemn  judicial  inquiry  called  a  process  of  cognition,  or  by  the 
more  summary  and  convenient  form  of  nomination  by  the  Supreme 
Court,- — the  latter  being  the  course  usually  adopted  where  no  resist- 
ance or  conflicting  right  renders  it  necessary  to  cognosce.  It  is  not, 
however,  the  appointment  of  guardians  either  by  service  in  a  process 
of  cognition,  or  by  the  Act  of  the  Supreme  Court,  that  determines  the 
invalidity  of  a  deed  granted  by  a  person  whose  reason  is  either  en- 
tirely wanting,  or  in  a  state  of  imbecility.  The  existence  of  insanity 
at  the  date  of  the  deed  is  an  undoubted  ground  of  reduction.  This 
was  fixed  by  the  Act  1475,  cap.  66,  which  directed  that  the  Inquest 
should  ascertain  the  date  of  the  commencement  of  the  insanity,  and 
declares  that  alienations,  made  by  the  persons  cognosced,  after  the 
time  at  which  he  is  found  to  have  become  insane,  shall  be  of  no  avail, 
as  well  as  alienations  made  after  the  serving  of  the  brieve. 
Deeds  BT  PAR.  It  is  impossible  to  prescribe  any  fixed  rule  with  respect  to  that 
ciLB  OR  PAciLB  l^rgc  uumbcr  of  cases  in  which,  although  the  reason  is  not  entirely 
MiMD.  obliterated,  yet  the  mind  is  in  an  imperfect  or  impaired  condition, 

whether  from  natural  weakness  of  intellect,  or  from  imbecility 
induced  by  disease  or  by  age.  The  question  will  always  be  in  regard 
to  the  degree  of  weakness,  and  whether  the  party  was,  or  was  not, 
capable  to  judge  of  the  import  and  efiect  of  the  deed,  and  to  exer- 
cise an  independent  will  in  regard  to  its  execution.  Cases  of  this 
description  are  best  studied  and  understood  in  examples :  In  Berry 
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V.  AnderMn,  13th  June  1821,  affirmed  26th  May  1824,  a  promissory  i  S.  66. 
note  and  heritable  security  were  reduced  in  circumstances  indicating  ^       App.2i2. 
facility  on  the  part  of  the  grantor,  who  had  executed  them  without 
requiring  any  detail  of  the  alleged  debt,  and  while  various  other  par- 
ties, who  were  primarily  liable,  were  not  discussed.   Although  a  party 
is  legally  capable  of  contracting,  yet,  if  it  shall  appear  that  he  was 
naturally  of  weak  intellect  and  facile  disposition,  it  will  be  incumbent 
upon  the  holder  of  the  deed  to  prove  that  it  was  fully  understood  by 
the  granter.     From  the  failure  of  such  proof,  a  settlement  of  heritage 
vas  reduced  in  the  case  of  White  v.  BaUantyne,  20th  June  1823,  re- 1  8h.  App.472. 
versing  the  judgment  of  the  Court  of  Session,  which  is  not  reported  ; 
and  to  this  the  subsequent  case  of  Watson  v.  Noble's  Trustees,  18th  4S.  200;  and 

"  2  Wil  &  Sh 

November  1825,  affirmed  29th  June  1827,  is  exactly  analogous.    Here  App.  648. 
a  deed  of  settlement,  executed  by  a  party  capable  of  disposing  of  her 
estate,  was  reduced,  upon  the  ground  that,  at  the  time  of  executing 
it,  she  was  in  a  weak  and  debilitated  state  of  mind,  and  unable  to 
judge  correctly  of  its  effect  in  depriving  herself  of  all  power  to  alter ; 
and  the  deed  not  being  her  free  and  voluntary  act,  although  no  undue 
influence  had  been  used  to  obtain  it.     This  case,  you  will  observe, 
is  instructive :  we  see  a  party  capable  of  disposing  of  her  estate,  and 
whose  settlement  of  it  would  have  been  sustained  if  made  in  a  simple 
form  easily  intelligible.     On  the  other  hand,  there  was  no  proof  that 
the  party  founding  on  the  deed  had  used  undue  means  to  obtain  it  ; 
and  yet  it  was  reduced  upon  evidence  that,  at  the  time  of  executing 
the  deed,  her  mind  was  too  weak  to  comprehend  the  effect  of  its  pro- 
nsions.     In  the  case  of  M'Neil  v.  Moir,  21st  May  1824,  a  transaction  2  Sh.  App.  207. 
with  an  old  man  nearly  eighty  years  of  age,  grossly  unequal  as  re- 
garded his  interest,  and  of  which  he  did  not  understand  the  effect, 
was  reduced  on  the  ground  of  facility ;  and  to  the  same  effect  is 
M'Diarmid  v.  M'Diarmid,  l7th  May  1826,  where  the  deed  of  a  man  4  S.683;  «ffd. 
upwards  of  eighty  years  of  age,  renouncing  a  valuable  succession  with-  ^pp*37,  "^  * 
out  any  adequate  consideration,  was  reduced.* 

*  Reference  may  also  be  made  to  the  case  of  Clunte  v.  Stirling,  14th  Novcmhcr  1854.  17  D.  16. 
There  a  transaction — bj  which  a  gentleman,  who  hod  been  brought  by  attacks  of  paralysis 
iato  iDch  a  atate  of  nenrous  debility  as  prevented  him  from  taking  any  serious  or  deliberate 
ri«:v«  on  matters  of  business,  bad  purchased  an  annuity  at  a  disadvantageous  price.  The 
j-rj  having  found  for  the  pursuer,  the  defender  attempted  to  set  the  verdict  aside  as  con- 
^uy  to  evidence,  contending  that  it  was  necessary  to  find  "  some  positive  fact  proved,  which 
"  AEMonti  in  itself  to  a  distinct  act  or  piece  of  circumvention — some  trick — some  particular 
"  pnctiking  on  the  mind  of  the  party  at  a  particular  time — some  details,  in  short,  as  to  the 
"  scu  and  practices  which  the  general  term  circumvention  includes  ;  and  that  if  one  cannot 
"  Uj  one's  hand  on  distinct  instances,  detected  and  proved,  of  particular  acts  and  practices 
*'  ftaioiinti:jg  to  circumvention,  there  is  no  ground  for  supporting  the  verdict."  The  Court, 
k'WfTcr,  refused  to  grant  a  new  trial,  holding  that,  where  there  is  evidence  of  facility  and 
lenaa,  it  is  not  necessary  that  anything  amounting  to  actual  circumvention  should  be 
pTtTthi ;  but  it  is  enough  to  warrant  a  verdict,  if,  in  the  circumstances  of  the  party  granting 
t^  ^t*idj  there  was  used  persuasion  which,  acting  upon  a  mind  facile  and  nervously  anxious 
y.m  diacaae,  be  was  DOt  in  a  condition  to  resist. 
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1  Sjin6*8  Just. 
Bep.  113 ; 
Shaw's  Just. 
Rep.  178. 

Incapacttt  to 
contract  aris- 

INO  FBOM 

nroxicATiON. 

Byles  on  Bills, 
p.  46. 
Hnme,  684. 


Maof.  Jary 
B«p.  278. 


M.  13384. 


This  objection  is  applicable  to  all  deeds  granted  under  such  morbid 
influences  as  divest  the  mind  of  its  capacity  to  deliberate  and  to  form 
a  sound  judgment  of  that  which  the  party  professes  to  do  or  say.  It 
has,  accordingly,  been  found  a  relevant  objection  to  the  declaration 
of  a  female,  that  when  it  was  emitted  she  was  suffering  from  an 
hysterical  attack,  and  unfit  for  examination  ;  but  the  objection  failed 
in  the  proof;  Elder,  19th  February  1827. 

There  is  no  doubt  that  Intoxication,  when  of  such  an  extent  as  to 
deprive  the  party  for  the  time  of  the  direction  of  his  reason,  renders 
him  incapable  of  contracting.  It  is  just  the  same,  as  remarked  by  an 
English  Judge,  as  if  the  party  wrote  his  name  in  his  sleep  in  a  state 
of  somnambulism.  So,  in  Jardine  v.  EUiot,  9th  June  1803,  the  sale 
of  an  entire  stock  of  sheep,  at  a  certain  price  per  head  for  all  that 
could  rise  and  run  and  were  not  diseased,  was  reduced,  although  both 
parties  were  intoxicated,  and  there  was  no  proof  that  the  price  was 
much  below  the  value,  the  transaction  being  really  a  drunken  freak, 
and  the  serious  and  mature  consent  suitable  to  such  a  transaction 
not  having  been  interposed.  Again,  in  Duncan,  18th  July  18S9, 
missives  of  sale  of  a  land  estate  were  reduced,  upon  evidence  that  the 
purchaser,  when  he  subscribed  them,  was  in  a  state  of  imbecility  from 
intoxication.  But  this  is  a  plea  upon  which,  especially  when  adduced 
by  the  party  himself,  the  evidence  must  be  clear ;  and  it  will  not  be 
sufficient  to  annul  the  deed,  that  there  has  been  such  a  degree  of 
excess  as  to  cloud  or  darken  the  understanding,  if  it  was  not  entirely 
obscured  ;  Lord  Haltoun  v.  Earl  of  Northesh,  29  th  July  1672.  Here  it 
was  inferred  that  the  party  who  sought  for  reduction  on  account  of  his 
own  drunkenness,  had  been  sufficiently  collected  to  know  what  he  was 
doing,  since  he  had  inserted  the  date  and  witnesses  with  his  own  hand, 
and  made  such  averments,  as  to  the  absence  of  witnesses  and  otherwise 
at  the  execution,  as  showed  a  recollection  of  what  had  occurred.* 


Irtsbdictiov.  In  order  to  protect  parties  of  a  facile  or  profuse  disposition  from 
the  effects  of  their  own  improvidence,  the  Law  has  provided  the 
remedy  of  Interdiction.  This  is  a  restraint,  imposed  either  volun- 
tarily or  by  the  sentence  of  a  judge — which  is  a  proceeding,  however, 
proper  only  to  the  nohile  offidum  of  the  Supreme  Court.  Where  the 
restraint  is  voluntarily  undertaken,  the  party  executes  a  deed  termed 
a  bond  of  interdiction,  whereby  he  nominates  certain  persons  to  act 
as  interdictors,  and  engages  not  to  sell  or  otherwise  affect  his  property 
without  their  advice.  According  to  the  form  usually  adopted  and 
given  in  the  Juridical  Society's  System  of  Styles,  the  bond  of  inter- 
diction applies  to  the  moveable  property  of  the  grantor  as  well  as  to 
his  heritable  estate.     But  this  has  long  ceased  to  be  the  legal  effect 


17  D. 228. 


*  In  Johntion  v.  Clark^  19th  December  1854,  there  will  be  fonncl  the  form  of  issues  ap- 
proved of  in  the  redaction  of  a  deed  on  the  ground  of  intoxication. 
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of  interdiction,  which  affects  the  heritable  estate  alone,  and  Ihe  inter-  Affects  omlt 
dieted  person  retains  full  power  to  dispose  of  his  personal  property,  p^^^J^ 
either  for  onerous  causes,  or  gratuitously;  Davidson  v.  Town  of m. 7142. 
Edinburgh,  22d  January  1684.     Here  a  party,  who  had  been  inter- 
dicted as  a  simple  youth,  was  found  not  to  need  the  consent  of  his 
interdictors  to  uplift  a  sum  in  a  personal  bond.     At  the  same  time, 
the  heritable  estate  is  so  effectually  secured  against  the  acts  of  the 
interdicted  person,  when  unauthorized  by  his  legal  guardians,  that 
his  personal  obligations,  although  binding  as  such,  cannot  be  made 
the  ground  of  diligence,  or  of  claim  in  any  shape,  against  his  herit- 
able property.     The  bond  or  sentence  of  interdiction  must  be  pub- 
lished and  registered ;  and  it  has  not,  like  the  verdict  of  a  jury  in 
the  cognition  of  an  insane  person,  a  retrospective  effect,  but  is  in- 
effectual until  registration,  which  is  the  legal  notice  to  the  lieges,  as 
fixed  by  the  Act  1581,  cap.  119. 

The  consent  of  the  interdictors  is  not  essential  to  validate  the  Deeds  with- 
deeds  of  the  interdicted  person,  as  is  that  of  curators  to  the  deeds  of  Inteboictobs 
a  minor  who  has  curators  ;  and  the  onerous  and  rational  contracts  of  ^^  veceb- 
the  interdicted  party  will  be  sustained,  although  granted  without  the 
consent  of  his  interdictors  ;  Stewart  v.  Hay,  10th  November  1676  ;  M.  3095. 
A.  V.  B.,  27th  February  1672.     The  purpose  of  interdiction  is  to  M.  7149. 
defend  the  party  against  the  granting  of  deeds  for  gratuitous  or  in- 
adequate considerations.     But  when  there  is  an  adequate  and  onerous 
cause,  the  deed  is  effectual,  though  not  consented  to  by  the  interdic- 
tors ;  and  this  principle  is  exhibited  in  the  strongest  light  by  the  case 
of  Kyle  V.  Kyle,  14th  December  1826,  where  a  deed  was  sustained,  ^  S.  128. 
though  granted  by  the  interdicted  party  in  favour  of  one  of  his  inter- 
dictors, the  consideration  of  it  being  onerous  and  rational.     When 
the  interdictors  do  not  consent,  however,  the  party  will  be  reponed 
QpoQ  evidence  of  lesion.     But  this  remedy  is  confined  to  such  deeds 
as  he  grants  without  consent  of  the  interdictors,  and  all  deeds  which 
are  granted  with  their  consent  are  as  valid  and  unchallengeable  as 
those  of  a  party  labouring  under  no  restraint  or  incapacity.     In  cases 
of  enormous  lesion  through  deeds  signed   by  the  interdictors,  the 
remedy  is  by  an  action  against  the  interdictors  to  indemnify  the 
partj  for  what  he  has  lost  by  their  improper  consent. 

The  interdicted  person  may  bequeath  his  moveable  estate  ;  and  it  is  Settlemektbt 
laid  down  by  Erskine  that  he  cannot  either  make  or  alter  a  settle-  ^^^-^^^^^^ 
ment  of  his  heritage,  either  with  or  without  the  interdictor's  consent ;  Inst.  i.  7. 58. 
in  support  of  which  doctrine  he  refers  to  the  case  of  Tenant  v.  Spreul,  M.  7127. 
December  1725.     But  that  was  the  case  of  a  disposition  in  favour  of 
the  interdictor ;  and  the  doctrine  does  not  appear  to  have  any  good 
foundation  in  reason,  or  to  be  supported  by  authority.     On  the  con- 
tnufT,  in  the  only  reported  case  which  appears  to  bear  upon  this  point, 
it  is  said  that  the  Court  were  of  opinion,  that  a  settlement  of  heri- 
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tage  is  not  reducible  on  the  ground  of  interdiction  per  se,  where  the 
interdictors  consented,  if  the  granter  had  such  a  disposing  mind  as 
to  be  capable  of  disponing  it,  had  he  had  no  interdictors ;  and  that 
Elchiesr."Pn>.  some  thought  a  destination  of  succession  would  have  been  good  with- 
^?°' ***  ^|*"»  out  their  consent,  the  interdicted  person  being  only  so  far  restrained 
and  5  Br!  Supp.  as  the  words  of  the  interdiction  go ;  Gray  v.  Smith  and  Bogle,  8th 
790;  M.  10803.  November  1751. 

From  what  has  been  stated,  it  appears  that  the  single  duty  and 
responsibility  of  interdictors  is  to  judge  of  the  reasonableness  and 
propriety  of  deeds  by  the  interdicted  party  affecting  his  heritage. 
They  have  no  charge  or  custody  of  person  or  estate,  and  are  liable 
only  for  their  own  integrity  and  judgment,  in  consenting  to  deeds 
which  their  concurrence  renders  irrevocable. 


Factoks  loco 
tut  oris. 
H  S.  451. 


Spboial 

POWKBS. 


17  D.  321. 
CurtUor  botUs. 


The  attention  of  the  Supreme  Court  was  directed,  in  the  case  of 
SommerviUe  8  factor,  6th  Februaxy  1836,  to  the  subject  of  the  ap- 
pointment of  persons  to  take  charge  of  the  estates  of  parties  unable 
to  manage  their  own  affairs  ;  and  a  unanimous  opinion  was  expressed 
that  the  power  of  the  Court  to  appoint  such  managers,  who  are  called 
factors  hco  tutoris,  rested  on  consuetudinary  law,  and  had  been  firmly 
established  under  the  Act  of  Sederunt,  13th  February  1 730,  which  con- 
tains regulations  according  to  which  such  factors  were  to  conduct 
their  management,  and  to  be  held  responsible.  In  cases  of  appoint- 
ments of  this  kind,  the  Court  is  in  the  habit  of  granting  to  the  factor 
extraordinary  powers  upon  summary  application,  where  it  is  shown 
that  such  powers  are  necessary  to  prevent  serious  loss,  or  expedient 
in  order  to  procure  evident  and  positive  advantage  ;*  or  where  the 
interest  of  third  parties  connected  with  the  estate,  as,  for  example,  in 
the  relation  of  superior  and  vassal,  requires  that  extraordinary  powers 
should  be  granted.  The  Act  of  Sederunt  of  1 730,  now  referred  to, 
was  very  important,  as  regulating  minutely  the  responsibilities  and 
management  of  factors  loco  tutoris.  It  is  now  practically  superseded, 
however,  by  the  Act  12  &  13  Vict.  cap.  51,  "  For  the  better  Protec- 
tion of  the  Property  of  Pupil^  Absent  Persons,  and  Persons  under 
Mental  Incapacity  in  Scotland."  This  Statute  contains  the  rules 
by  which  the  conduct  and  proceedings  of  judicial  guardians  must  be 
regulated.f 

As  a  general  rule,  the  Court  will  not  appoint  a  female  to  the  office 
of  curatrix  bonis  or  factrix  loco  tutoris,  even  to  her  own  children  ; 
GaMoway,  1st  February  1855. 
Doubts  formerly  existed  with  regard  to  the  authority  of  the  Court, 


(C 


it 


19  D.  504. 


*  See  Note  *,  suprc^  p.  33. 

t  In  Wilsanj  Petitioner,  2 let  February  1857,  it  was  held  that  a  judicial  factor  on  the  estate 
of  a  person  who  was  deaf  and  blind,  and  incapable  of  managing  his  own  affairs,  did  not  £dl 
under  the  Statute. 
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in  the  nominations  before  referred  to  in  cases  of  imbecility  or  inca- 
pacity, whereby  the  charge  of  a  party's  affairs  is  given  to  another  by 
summary  process.  This  authority  was  supported,  and  the  competency 
of  such  nominations  firmly  established,  by  a  series  of  decisions,  to 
which,  however,  it  is  no  longer  necessary  to  refer,  inasmuch  as  such 
appointments  are  expressly  recognised  by  the  Statute  just  quoted. 

There  were  formerly  considerable  limitations  to  the  capability  of  Incapacity  of 
foreigners  to  take  by  succession  property  in  this  country,  and  to  pos-  '^**"*- 
sess  feudal  subjects  in  Scotland.  It  is  unnecessary  now  to  dwell  upon 
these,  however,  an  ample  remedy  for  this  incapacity  being  provided 
by  the  Act  7  &  8  Vict,  cap.  66,  which  declares  every  alien  born  of  a 
British  mother  capable  of  taking  real  or  personal  estate.  And  by 
observing  certain  forms  prescribed  in  this  Statute,  aliens  may  obtain 
certificates  from  the  Secretary  of  State,  which  will  confer  upon  them 
generally  the  rights  and  capacities  of  natural-bom  British  subjects.* 

It  is  proper  to  advert  to  the  subject  of  forfeiture  by  attainder  for  Ihcapacity  by 
high  treason,  whereby  the  convicted  party  forfeits  to  the  Crown  his  IrriuiiDiiB. 
heritable  estate,  both  fee-simple  and  entailed,  and  also  his  moveable 
effects.  This  forfeiture  formerly  extended  without  qualification  to 
the  heirs  of  the  attainted  person  ;  but  by  the  Act  7  Anne,  c.  21,  §  10, 
it  was  provided  that  attainder  should  not  disinherit  or  hurt  the 
right  of  any  one  but  the  offender  himself  An  attainted  person  can- 
not plead  his  incapacity  to  contract  in  bar  of  his  own  obligations ; 
Serra  v.  Sari  of  CamwcUh,  24th  December  1 725.  M.  10449. 

Another  incapacity,  very  apt  to  be  overlooked  in  the  pressure  of  Ihcapacity  op 
business,  is  that  of  a  mercantile  company  or  firm  to  hold  heritable  compaSyto*^** 
property.     This  is  inconsistent  with  the  nature  of  the  feudal  tenure  ;  hold  huu- 
and  every  title  to  heritage  taken  in  the  name  of  a  company,  and  by 
consequence  every  grant  made  by  a  company,  is  inept.     The  practical 
mode  of  obviating  the  inconvenience  resulting  from  this  rule,  is  to 
take  the  title  in  the  name  of  trustees  for  the  company  or  firm. 

Until  recently,   bastards  or  natural  children  were  incapable  of  iNCAPAcrnr  of 
making  wills ;  but  by  the  Stat.  6  &.7  Will.  iv.  cap.  22,  such  persons  ^^^"^ 
were,  on  the  grounds  of  justice,  humanity,  and  expediency,  empowered 

*  Tbe  prerioiu  Acts  relaxing  the  strictness  of  the  law  in  regard  to  aliens,  were  7  Anne, 
rap.  5.  explained  hj  4  Geo.  n.,  cap.  21,  which  latter  Statute  enacted,  that  children  horn  out 
of  the  allegiance  of  the  Crown  of  Great  Britain,  whose  fathers  were  natural-horn  subjects  of 
Britain  at  tbe  time  of  the  birth  of  such  children,  should  be  held  to  be  natural-bom  subjects. 
Bj  13  GffOb  m.,  cap.  21,  the  same  privileges  were  communicated  to  the  children  of  fathers 
«kL>,  in  rirtue  of  the  former  Statute,  were  to  be  deemed  natural-bom  subjects,  though  their 
aathen  were  aliens.      On  this  subject  reference  may  be  made  to  the  case  of  Shedden  l^  ^-  p*  721. 
▼  PMriek,  1  Ith  March  1852,  affirmed  on  appeal,  where  it  was  held  that  the  children  of  ^  ^?S^*  ^^^' 
3aiaral-U»ii  subjects,  who,  under  4  Greo.  ii.,  cap.  21,  are  to  be  considered  natural-born  sub-  ^* 
jects  of  this  kingdom,  must  have  been  legitimate /rom  their  hirthf  and  not  merelj  legitimated 
hf  the  sabaequent  marriage  of  their  parents ;  for  to  be  within  that  Act,  the  child  must  be 
bom  to  a  British  fisther,  while  a  bastard  is  jUius  nuUitu. 
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eontra  hona 
tnoret. 


M.  9471. 


2S.356. 
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to  dispose  of  their  moveable  estate  by  testament  or  last  will,  like 
other  persons. 

In  deeds  taken  to  or  granted  by  corporations,  or  trustees  for  so- 
cieties, it  is  essential  that  thej  be  conformable  to  the  charter  or  other 
constitution  as  regards  the  competency  of  holding  the  subject,  and 
the  mode  of  vesting  and  disposing  of  it 

2.  Subject-matter  of  Deeds, — Having  thus  ascertained  the  descrip- 
tion of  persons  to  whom  the  law  has  denied  the  capacity  of  contract- 
ing, or  has  given  it  under  certain  precautions  and  safeguards,  we  are 
in  a  situation  to  determine  whether  a  party  is,  or  is  not,  qualified  to 
be  the  grantor  or  grantee  in  a  deed  ;  and  we  shall  now  proceed  to 
inquire  what  there  may  be  in  the  subject-matter  of  the  contract  to 
deprive  it  of  legal  force.  Every  obligation,  duly  contracted  by  parties 
possessing  powers  to  contract,  is  binding,  provided  the  subject-matter 
of  it  be  such  as  may  legally  be  contracted  about  But  there  are  things 
with  which  the  law  does  not  permit  parties  to  deal  as  the  subject  of 
obligations;  and,  consequently,  it  denies  all  legal  effect  to  deeds 
granted  or  received  in  relation  to  such  matters. 

It  is  self-evident  that  no  valid  obligation  can  be  undertaken  or 
granted,  to  do  that  which  is  in  itself  naturally  impossible  ;  and  by  an 
extension  of  this  principle — things  being  held  to  be  out  of  our  power, 
which  reason  or  law  forbids — no  one  can  validly  contract  to  do  that 
which  is  immoral  or  unlawful.  It  is  to  be  held  as  settled,  therefore, 
that  no  deed  granted  for  a  cause  which  is  contra  bonos  moreSy  will  be 
sustained.  Thus  a  bond  granted  as  the  price  of  prostitution  will  not 
receive  legal  effect ;  Hamilton  v.  De  Oares,  26th  June  1 765.  This 
case  shows  that  the  principle  is  not  to  be  extended  to  all  the  conse- 
quences of  the  turpis  causa,  on  account  of  which  the  deed  subject  to 
reduction  has  been  granted ;  for  there  were  here  two  bonds,  one  to 
a  woman  who  had  lived  in  adultery  with  the  granter,  and  the  other 
to  her  daughter,  the  fruit  of  their  intercourse ;  and  it  was  found,  that 
although  no  action  could  lie  upon  the  bond  granted  to  tho  mother, 
that  given  to  the  daughter  was.  not  liable  to  objection,  since  it  was 
not  only  not  unlawful  that  the  granter  should  provide  for  his  own 
child,  but  he  was  under  a  moral  obligation  to  do  so.  In  the  case  of 
Hamilton  v.  Main,  3d  June  1823,  a  promissory  note  for  £60,  admit- 
tedly granted  in  part  as  the  price  of  prostitution,  was  held  to  labour 
under  vitium  reale^  and  to  be  therefore  incapable  of  forming  a  ground 
of  diligence  for  the  recovery  of  the  remainder  of  the  amount,  alleged 
to  be  compensation  for  board  and  lodgings.  Right  to  raise  an  ordi-  . 
nary  action  for  such  balance  was,  however,  reserved.  And  in 
Johnstone  v.  M'Kenzie's  Executors,  4th  December  1835,  it  was  held  a  ; 
relevant  ground  of  challenge  of  a  legacy  to  a  female,  that  it  had  been  j 
bequeathed  in  implement  of  an  illegal  agreement,  as  the  considcra-    I 
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tioQ  of  her  entering  into  or  continuing  criminal  intercourse  with  the 
testator.^  In  these  cases,  it  is  to  be  observed,  that  the  Court  refused 
to  interfere  to  give  effect  to  an  obligation  undertaken  ob  turpem 
caiMafik  But  where  the  party  who  has  obtained  such  an  obh'gation 
has  succeeded  in  procuring  performance  of  it,  the  Court  will  not  order 
restitution.  This  distinction  was  taken  in  the  case  of  A.  v.  j5.,  26th  F.  C. 
Haj  1816.  There  a  party  had  granted  certain  advantageous  leases 
to  his  factor  for  behoof  of  B.  and  her  daughter.  Possession  had  been 
held  under  this  arrangement  for  a  period  of  fifteen  years,  when  the 
party's  heir  brought  a  reduction  on  the  ground  that  the  leases  had 
been  granted  ob  turpem  causam.  But  reduction  was  refused,  the 
Court  recognising  the  distinction  between  such  an  obligation,  where 
action  is  brought  to  compel  implement  thereof,  and  its  situation  where 
the  action  is  brought  to  be  restored  against  implement  which  has 
already  taken  place.'f* 

By  the  Roman  Law,  the  pactum  super  hcereditate  viventis,  that  is,  Pactum  miper 
a  bargain  about  a  right  of  property  dependent  upon  the  life  of  another,  ^J^^Ji^^ 
was  accounted  contra  bonos  mores,  upon  the  principle,  no  doubt,  of  illegal. 
discountenancing  traffic  in  matters  which  confer  upon  the  purchaser  a 
direct  interest  in  the  death  of  another.  The  Law  of  England,  although 
it  does  not  entirely  repudiate  such  transactions,  regards  them  with  a 
jealous  eye,  and  gives  the  same  benefit  of  restitution  to  the  seller  as 
is  given  by  the  Law  of  Scotland  to  the  improvident  acts  of  a  minor. 
The  doctrine  of  the  English  Law  is  thus  expressed  by  Lord  Thurlow : 
—"  Although  the  owners  of  reversionary  interests  may  competently 
"dispose  of  them,  yet,  there  is  a  policy  in  justice  protecting  the  per- 
''  son  who  has  the  expectancy,  and  reducing  him  to  the  situation  of 
"  an  infant  against  the  effects  of  his  own  conduct."  ..."  The  heir 
"  of  a  family,  dealing  for  an  expectancy  in  that  family,  shall  be  dis- 
"*  tinguished  from  ordinary  cases,  and  an  unconscionable  bargain  made 
"  with  him  shall  not  only  be  looked  upon  as  oppressive  in  the  parti- 
^  colar  instance,  and  therefore  avoided,  but  as  pernicious  in  principle, 
**  and  therefore  repressed."  There  is  no  such  doctrine,  however,  in 
the  Iaw  of  Scotland,  which  has  not  adopted  the  maxim  of  the  Civil 
Law ;  and  sales  of  reversionary  interests,  dependent  upon  the  death 
of  living  persons,  have  long  been  sustained  by  our  Courts ;  Aikenhead  M.  9491. 
▼.  Bothwdl^  6th  July  1630.  In  that  case  it  was  found  not  unlawful 
for  a  party  to  sell  to  his  brother  all  the  gear  that  his  wife  should 

*  The  Coort,  id  Graham  v.  Kennedyt  25ih  January  1860,  refused  to  give  e£fect  to  a  bill  22  D.  560. 
frBBTeii  bj  *  BUD  to  hiB  ion-in  law,  as  the  coDdition  of  his  taking  back  to  live  with  him  his 
«i^  who  hftd  been  divorced  from  him.     An  opinion  waa  expressed  on  the  Bench  that  the 
WMideratioo  waa  turpU  causa. 

t  The  price  of  proatitation  is,  however,  to  be  distinguished  from  a  compensation  for  injury 
^htmdj  inflicted ;  as,  where  a  bond  of  annuity  has  been  granted  as  a  voluntary  compensa- 
^  hr  injaiy  done  by  a  past  illicit  connexion,  and  as  an  inducement  to  separate  instead  of 
<a  iadfionDent  to  continae  the  cohabitation.  See  6ell*s  Princ.  §  37,  and  note  tl^reto ;  and 
,  pp.  60,  61. 
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M.  9492.  inherit  by  her  father^s  death.     In  Ragg  v.  Brown,  15th  July  1708,  a 

disposition  by  an  heir,  conveying  his  hope  of  succession  during  the 
life  of  the  nearest  heir,  was  objected  to,  on  the  ground  of  the  Roman 
Law,  as  inducing  votum  captandce  mortis  cUiencB,  but  was  sustained 
by  the  Court ;  and  the  like  judgment  was  given  in  the  recent  case 

1  D.856.  of  M'Kirdy  v.  Anstruther,  31st  May  1839.  Here  the  pursuer  had 
purchased  from  Sir  Windham  Carmichael  Anstruther  his  contingent 
reversionary  life-interest  as  heir  of  entail  to  certain  lands.  At  the 
date  of  the  purchase  Sir  John  Carmichael  Anstruther,  an  infant,  was 
alive,  and  in  possession  of  the  estata  The  price  was  £572,  and  the 
rental  of  the  lands  £600  per  annum.  Sir  John  having  died  at  the 
age  of  thirteen.  Sir  Windham  succeeded  him  as  heir  of  entail,  and 
instituted  an  action  of  reduction  of  the  sale  to  M'Eirdy,  upon  the 
ground  that  he  had  been  in  great  pecuniary  difficulties  at  the  time, 
and  that  the  price  was  grossly  inadequate.  There  being  no  facility 
or  circumvention  affecting  the  bargain,  the  Court  found  that  it  could 
not  be  set  aside.  Not  only  has  the  Court  thus  supported  deeds  giving 
effect  to  the  sale  of  reversionary  ipterests  dependent  upon  lives,  but 
it  has  in  repeated  instances  authorized  such  transactions  to  be  gone 
into  by  the  guardians  of  parties  who  had  great  expectations,  but  were 
in  the  meantime  in  necessitous  circumstances.  The  possession  of 
such  a  legal  resource  is  evidently  of  very  great  moment  to  parties  so 
circumstanced,  as  it  furnishes  a  means  of  providing  for  the  education, 
and  in  some  instances  even  for  the  subsistence,  of  those  whose  even- 
tual wealth  is  in  the  widest  contrast  to  their  present  necessities.    Tou 

13  S.  669.        will  find  examples  of  such  transactions  being  authorized,  in  M^Oruther, 

15  8.147.        17th  February  1835;  in  Miller,  26th  November  1836;  and  also  in 

16  8. 239.        Earl  o/Buchan,  1 6th  December  1837.     These  were  all  cases  of  pupils, 

heirs-presumptive  to  entailed  estates  of  £800,  £2000,  and  £6000  per 
annum  respectively ;  but  all,  at  the  date  of  the  application  to  the 
Court,  destitute  of  the  means  of  subsistence  and  education.     It  will 
be  seen  from  the  Reports,  that  their  guardians  were  authorized  to 
insure  their  lives,  and  to  negotiate  loans  by  way  of  an  immediate  ad- 
vance of  money,  or  by  an  annuity  during  the  pupil's  life,  and  until 
the  succession  should  open,  and  to  grant  security  for  such  loans  over 
the  rents  of  the  entailed  estates,  which  should  accrue  after  the  pupil's 
succession.     Nor  is  the  practice  of  selling  or  impledging  reversionary 
rights  limited  to  cases  of  that  description.     Such  rights  form  the 
subject  of  daily  and  familiar  practice  to  the  Conveyancer. 
Obligatioks         The  loss  or  gain  of  money  by  wager,  rewards  bargained  for  as  the 
ARwiKo  OCT  OF  pricc  of  nogotiatiug  a  marriage,  and  other  stipulations  connected  wfth 
Marbiaob        play  or  jest,  fall  under  the  title  of  sponsianes  ludicrce,  and  will  receive 
Bbocaob  i^q  effect  from  Courts  of  Law,  which  were  instituted  to  enforce  and 

BB  BNFORCEi)     protcct  Hglits  aHsiug  out  of  serious  transactions,  and  will  leave  such 
at  LAW.  disputes  to  be  adjusted  upon  the  maxim,  melior  est  conditio  possi- 


i 
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deiUis,     In  Bruce  v.  Ross,  26th  January  1787,  the  Court  refused  to  M.  9523. 
sostain  an  action  for  £50,  alleged  to  have  been  won  by  a  wager  re- 
specting the  election  of  a  Member  of  Parliament,  and  the  judgment 
was  affirmed  on  appeal.     And  in  Gordon  v.  Campbell,  17th  November  u.vocePae- 
1804,  the  Court  dismissed  an  action  founded  upon  a  formal  obliga-  ^'*^  lUicUum, 
tion  to  pay  a  certain  sum  of  money  in  the  event  of  Government  Stock 
attaining  a  certain  price.     The  Statute  7  Geo.  11.  cap.  8,  is  not  re- 
ferred to  in  the  report  of  this  case  ;  but  it  annuls  all  wagers  and 
contracts  in  the  nature  of  wagers,  relating  to  the  price  of  the  public 
secaritiea.      The  objection  of  sponsio  ludicra  was  taken  in  Oraham  10  D.  646. 
V.  PoUoky  5th  February  1848,  which  was  a  competition  in  a  multi- 
plepoinding'  for  a  picture  won  at  a  coursing  match  ;  but  the  Court 
beld  that  objection  not  to  apply  to  the  determination  of  a  patrimonial 
right  dependent  on  the  question,  which  of  the  two  claimants  had  that 
interest  in  the  winning  dog  which  entitled  him  to  the  prize,  although 
thej  would  not  have  entertained  a  question  as  to  which  dog  had  won. 
It  was  admitted  that  a  particular  dog  was  the  winner  ;  and  the  ques- 
tion was,  whether  A.,  who  said,  "  I  gave  B.  a  mandate  to  run  my  dog 
"forme,*'  or  B.,  who  said,  "I  borrowed  the  dog  to  run  for  myself," 
ns  entitled  to  the  prize.     This  was  a  question  not  of  racing,  but  of 
loandate  or  loan. 

The  Act  9  Anne,  cap.  14,  declares,  that  all  notes,  bills,  bonds,  Dbbts  ARwiNa 
mortgages,  securities,  or  conveyances,  where  the  whole  or  any  part  of  oR^BExriKo'*^ 
the  consideration  shall  be  for  what  is  won  by  gaming  or  cards,  or  by  ^w  an  illk- 
betting  at  games,  shall  be  deemed  fraudulent  and  void,  and  of  none  tion  fcTrTn**^ 
effect  to  all  intents  and  purposes  whatever.     There  is  an  example  of  obi-ioation. 
the  application  of  this  Statute  in  Ferrier  v.  Oraham's  Trustees,  16th  6S.'8i8. 
lUy  1828,  where  two  bonds  for  £2000  each,  granted  for  a  gambling 
debt,  were  found  null.     It  is  also  fixed  by  this  case,  that  where  such 
bonds  are  made  over  to  an  assignee  in  good  faith,  there  is  an  implied 
warrandice  that  a  debt  exists  (debitum  subesse),  upon  which  action 
will  be  maintained  at  the  instance  of  the  assignee  against  the  cedent 
for  restitution  of  the  price  paid. 

By  the  Scots  Act  1621,  cap.  14,  it  is  enacted,  that  if  one  shall  win 
more  than  100  merks  (£5,  lis.  Id.)  at  cards  or  dice  within  twenty- 
foar  hours,  or  shall  gain  more  than  100  merks  by  wagers  upon  horse- 
fices,  the  surplus  shall  be  forfeited  to  the  Kirk-treasurer  in  Edinburgh, 
or  the  Kirk-session  in  the  country,  for  the  benefit  of  the  poor  of  the 
parish  where  it  was  won.     This  Statute  was  held  to  be  in  force  in 
MaiweU  v.  Blair,  14th  July  1774  ;  and  the  forfeited  money  was  found  M.  9522. 
to  belong  to  the  parish  where  the  bet  was  laid,  in  Kirk-Session  ofDum-  M.  1O68O. 
frits  T.  Kirk'Sessions  of  Kirkcudbright  and  Kelton,  15th  June  1775. 
Where  the  objection  under  the  Statute  of  Anne  applies  to  a  ground 
<^  debt,  it  was  held,  in  consequence  of  the  nullity  imposed  by  that 
Act  to  import  a  vitium  reale,  which  deprived  the  document  of  all 
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effect  even  in  the  hands  of  third  parties  ignorant  of  the  circumstances 
under  which  it  was  granted.  So  action  was  refused  upon  a  bill  for 
£200,  accepted  in  payment  of  a  gambling  debt,  although  it  was  in 
the  hands  of  an  onerous  bond  fide  holder,  not  cognizant  of  the  cir- 

10  S.  549.        cumstances  under  which  it  had  been  granted  ;  Hamilton  v.  Russd, 

18th  May  1832.     But  the  hardship  thus  imposed  upon  innocent  par- 
ties was  removed  by  5  &  6  Will  iv.  cap.  41,  which  repeals  the  nullity 
attached  to  such  grounds  of  debts,  and  enacts  that  they  shall  only  be 
deemed  as  granted  for  an  illegal  consideration,  reserving  recourse  to 
the  party  who  pays  against  the  original  receiver  of  the  security. 
FACILITATE  A        Tho  prcscut  Banknipt  Act,  2  &  3  Vict.  cap.  41,  affords  an  example 
Bankrupt's      ^f  yitium  recUe  in  its  1 24th  section,  whereby  securities  granted  to 
NULL.  facilitate  a  bankrupt's  discharge  are  declared  null  and  void.* 

Documents  op       Another  example  of  vitium  reals  will  be  found  on  referring  to  the 
DEOT  NULL        Statute  20  Geo.  ii.  cap.  40,  which  denies  action  for  supplies  of  spiri- 

UNOEB  THE  ,  r         i  ^      ^  rtr  ^   ^  r 

Tu^PLiNG  Act.  tuous  liquors  of  smaller  value  than  20s.  This  is  held  to  vitiate  a 
ground  of  debt  for  such  furnishing  so  entirely,  that  action  cannot 
be  maintained  even  for  an  amount  legally  contracted,  if  contained  in 

11  D.  71.         the  same  document ;  Maitland  v.  Rattray,  14th  November  1848. 
Usury.  It  is  unnecessary  any  longer  to  refer  to  the  Statutes  for  repressing 

Usury,  these  having  all  been  repealed  by  17  &  18  Vict.  cap.  90.  It 
is  now,  therefore,  lawful  to  exact  any  rate  of  interest  upon  which 
parties  may  agree.  But  it  is  important  to  observe  that  this  Statute 
does  not  continue  the  pi-ovision  of  2  &  3  Vict.  cap.  37,  whereby  any 
higher  claim  than  five  per  cent,  was  excluded,  when  the  parties  had 
not  agreed  upon  a  different  rate.  It  would  now  appear  to  be  advis- 
able, if  not  necessary,  to  make  the  rate  of  interest  matter  of  special 
contract  in  every  transaction."}*  This  Statute  leaves  untouched  the 
law  as  to  pawnbrokers. 
Buying  OP  By  the  Act  1594,  cap.  216,  the  Lords  of  Session,  advocates,  clerks, 

volves'a  PEN-  writers,  their  servants,  or  other  members  of  the  College  of  Justice,  or 
ALTY,  BUT  DOES  inforior  judgments  within  the  realm,  their  deputes,  clerks,  or  advo- 
ki^ht!*^"^  ^^  cates,  are  prohibited  to  purchase,  directly  or  indirectly,  lands  or  other 
property  dependent  in  controversy,  under  penalty  of  deprivation  of 
office.     It  has  been  found  in  more  than  one  case  that  this  Statute  is 
penal  only,  and  does  not  annul  the  rights  against  which  it  is  directed; 
M.  9500.         Purves  v.  Keith,  20th  December  1683  ;  home  v.  Earl  of  Horns,  15th 

M.9602.  J  * 

*  The  Acta  54  Geo.  in.  cap.  137,  2  &  3  Vict.  cap.  41,  and  16  &  17  Vict.  cap.  63,  art 
repealed  bj  the  Act  19  &  20  Vict.  cap.  79,  entitled,  "An  Act  to  Consolidate  and  Amend 
"  the  Laws  relating  to  Bankruptcy  in  Scotland  [29th  July  1856] ;"  but  the  latter  Act,  hf 
§  150,  re-enacts  the  provision  to  which  reference  is  made  in  the  text. 

19  D.  267.  t  Where  the  contrary  is  not  stated,  **  legal  interest  "  still  means  five  per  cent.,  Smith  T. 

Barlas,  14th  January  1857.  The  practice  is,  however,  now  almost  universal,  in  framing, 
bonds,  to  insert  a  specific  rate  of  interest,  which  should  be  the  maximum  rate  which  it  m. 
intended  should  be  exigible.  In  bank  cash-credit  bonds,  it  is  now  customary  to  stipulate. 
for  ten  per  cent,  interest ;  the  rate  actually  charged  is  generally  matter  of  separate  agree- 
ment. 
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December  1713.     It  is  necessary,  also,  in  order  to  bring  the  transac- 
tion within  the  operation  of  the  Statute,  that  there  shall  be,  at  the 
date  of  the  purchase,  an  action  in  dependence  in  relation  to  the  right 
acquired  ;  and,  although  the  purchase  of  property  under  litigation  is 
thus  prohibited,  that  has  not  been  held  to  affect  the  validity  of  a 
conveyance  of  the  subject  of  the  suit  to  the  agent  conducting  it, 
where  the  conveyance  was  not  absolute,  but  in  security  of  sums  laid 
out  for  the  party's  aliment,  and  in  carrying  on  her  plea;  ^or6^5  v.  6  Br.  Sapp.  630. 
Sean,  30th  July  1774.   It  may  be  regarded  as  a  favourable  indication 
generally  of  the  state  of  feeling  and  principle  in  the  legal  profession, 
that  few  cases  of  this  description  have  occurred  ;  and  as  the  Statute 
does  not  annul  the  transaction,  but  imposes  the  penalty  of  profes- 
sional deprivation,  it  may  perhaps  be  inferred  that  the  sanction  of 
the  act  has  not  been  the  less  operative  that  it  has  been  directed 
against  a  party's  status  rather  than  his  gain.     It  is  unnecessary  to 
saj  a  word  in  dissuasion  of  transactions,  to  which  it  would  be  impos- 
sible to  give  the  slightest  countenance  without  opening  the  door  to 
great  fraud  and  abuse,  and  converting  the  members  of  an  honourable 
profession  into  selfish  speculators  in  the  rights  of  the  clients  whose 
interests  it  is  their  duty  to  protect. 

Of  a  similar  character  is  the  pactum  de  quota  litis,  a  bargain  by  Pactum  de 
which  the  legal  adviser  is  to  participate  in  the  profitable  issue  of  the  ^oal" 
sQit  This  species  of  transaction  does  not  fall  under  the  Statute 
1594  just  referred  to,  but  it  is  prohibited  by  the  Common  Law ; 
Johnstone  v.  Rome,  1st  February  1831.  Here  the  Court  refused  to  9S.  364. 
give  effect  to  an  agreement  by  which  a  Law-agent  engaged  to  act 
gratuitously  if  unsuccessful,  but  stipulated,  in  the  event  of  success, 
for  one-half  of  the  land  to  be  vindicated.  At  the  same  time,  the 
Court  reserved  his  claim  to  a  suitable  remuneration  for  his  trouble. 
The  case  of  Bolden  v.  Fogo,  27th  February  1850,  affords  an  example  12  D.  798. 
of  the  pactum  de  qaotd  litis.  An  English  solicitor,  for  a  large  pecu- 
aiaiy  consideration  in  the  event  of  success,  agreed  to  conduct  a  litiga- 
tion at  his  own  expense.  The  result  being  adverse,  he  sued  for  his 
business  account ;  and  when  the  agreement  was  produced,  as  barring 
lus  claim  for  expenses,  he  pleaded  that  it  was  illegal.  But  the  Court 
held  that,  as  the  professional  services  and  outlay  contained  in  the 
aeoount  arose  under  the  agreement  alone,  the  pui^suer  could  not  claim 
payment  on  the  footing  of  regular  professional  employment  incon- 
listeot  with  that  agreement.  The  Court  were  also  of  opinion  that  a 
party,  having  entered  into  and  acted  upon  an  illegal  contract,  is  not 
entitled,  for  his  own  benefit,  to  plead  its  illegality.^ 

*  It  it  An  eiUblished  rule  of  English  law  that  an  attorney  shall  not  take  from  his  client  a  Gifts  pkom 
eSi  9t  ivwvd  while  ttanrling  in  that  relation.     Lord  Thublow,  in  MVU  v.  Middleton,  15th  Client  to 
Jilf  1784,  remarks : — "  In  tho  case  of  attorneys,  it  is  perfectly  well  known  that  an  attorney  Aqekt. 
^  CMtet  take  a  gift  while  the  client  is  in  his  hands,  nor  instead  of  bis  bill.    And  there  1  Cox,  112. 
'  V  >«Id  be  no  boundi  to  the  crushing  influence  of  the  power  of  an  attorney,  who  has  the 
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CoKTRACTs  Upon  the  same  principles,  which  gave  rise  to  the  act  against  the 

EXTBAORDiN-  p^rchaso  of  suits,  and  to  the  law  of  usage  against  the  pactum  de 
ARY 1NTERE8T8  quotd  Utis,  contfacts  are  voidable  which  create  extraordinary  interests 
LITIGATION  AKE  ^^  tho  profits  of  Utigatiou.  Every  agent  has  necessarily  an  interest 
pactum  iUiciia.  i^  the  profits  of  the  business  which  he  conducta     The  risk  of  abuse 

from  this  source  has  its  preventive  in  the  character  of  professional 
men — in  their  intelligent  perception  that  their  reputation,  as  well  as 
the  security  and  success  of  their  practice,  depends  infinitely  more 
upon  their  acting  well  as  disinterested  advisers,  than  as  agents  of 
litigation.  The  law,  therefore,  discountenances  all  arrangements  of 
which  the  effect  is  inconsistent  with  that  salutary  state  of  feelings 
and  relations  ;  and,  accordingly,  contracts  for  securing  the  profits  of 
legal  proceedings  to  parties  who  do  not  conduct  them  will  be  an- 
F.  C.  nulled.     Thus,  in  Brashe  v.  M'Kinnon,  9th  March  1820,  it  was  found 

illegal  for  an  agent  before  the  Supreme  Court  to  receive  the  fees  of 
pleadings  for  his  clients  in  the  inferior  Courts  drawn  by  himself  under 
an  arrangement  with  a  solicitor  in  the  inferior  Courts, — the  opinion 
of  the  Judges  being,  that  it  was  improper  for  an  agent  in  the  Court 
of  Session  to  make  profit  of  the  proceedings  before  an  inferior  Court ; 
and  that  it  was  improper  for  a  solicitor  before  an  inferior  Court  to 
enter  into  an  arrangement  by  which  papers  to  be  given  into  Court  by 
him  were  to  be  drawn  by  others,  though  he  was  bound  to  certify  that 
10  S.  623.  they  were  drawn  by  himself.  And  in  A.  B.  v.  C.  D.,  12th  May  1832, 
a  writer  in  Glasgow,  having  made  pecuniary  advances  to  enable  a 
party  to  become  an  agent  in  the  Supreme  Court,  and  to  make  dis- 
bursements in  conducting  business,  and  having  stipulated  for  a  share 
of  the  profits  of  the  Edinburgh  business,  and  that  the  agreement 
should  be  kept  secret,  the  Court  refused  to  sustain  an  action  upon 
the  contract,  the  Lord  Justice-Clerk  (Boyle)  remarking : — "  One  im- 
"  portant  part  of  the  duty  of  an  agent  frequently  is  to  advise  his 
''  client  not  to  go  on  with  an  action ;  but,  if  a  compact  is  entered 

"  aiSairs  of  a  man  in  his  bands,  if  it  was  not  so.    But  once  extricate  him,  and  it  may  be 
18  D.  405.  "  otherwise."    In  Scotland,  the  point  was  lately  raised  in  the  case  of  ^r  Windham  Car- 

michael  Anstruther  t.  Wilhief  31st  January  1856.  In  that  case,  Anstmther,  while  bis 
accounts  were  yet  unsettled,  entered  into  an  agreement  with  his  agent,  whereby  he  agreed 
to  assign  various  policies  of  insurance  in  favour  of  the  latter  in  security  of  a  sum  of  £7000, 
consisting  of  £3700,  being  the  amount  of  his  bubiness  accounts,  £2300,  being  an  advance  of 
cash,  and  £1000,  of  which  sum  *'  the  said  Sir  W.  C.  Anstruther  agrees  to  make  a  gift  to 
"  the  said  J.  F.  Wilkie,  as  a  reward  for  the  extra  trouble  which  he  has  had  with  the  badness 
*'  of  the  said  Sir  W.  C.  Anstruther,  as  well  as  for  the  zealous  manner  in  which  he  has  caa« 
'*  ducted  the  same ;  and  which  sum  is  over  and  above  and  exclusive  of  the  said  business 
"  accounts.  Anstruther  having  brought  a  reduction  of  this  agreement  in  so  far  as  it  related 
10  the  gift  of  £1000,  the  Court  reduced  it,  as  not  binding  on  the  pursuer  in  the  circwnttancei 
of  the  case.  But  a  strong  opinion  was  expressed  from  the  Bench,  that  such  an  obligation 
by  a  client  in  favour  of  his  agent,  while  accounts  between  them  are  unsettled,  is,  by  the  law 
of  Scotland,  ipso  jure  null,  irrespective  of  the  circumstances  in  which  it  may  be  granted. 
References  are  given,  in  the  report  of  this  case,  to  other  English  decisions  involving  similar 
principles. 
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*^  into  of  the  nature  of  that  before  us,  the  agents  become  so  inter- 
"*  ested  in  the  profits  of  litigation,  that  the  interests  of  the  client 
""  would  most  indubitably  be  set  at  nought/' 

We  may  notice  here  the  disqualification  afiecting  persons  occupying  A  PKsaoN  in  a 
offices  of  trust,  which  excludes  thera  from  acquiring  a  personal  inter-  J^uot  cannot 
est  in  the  subject  of  the  trust.     This  principle  applies  generally  to  n^auctorin 
every  trustee  or  officer  holding  a  position  of  trust.     Thus  the  com-  ''^  *'**""' 
mon  agent  in  a  process  of  ranking  and  sale  is  disqualified  from  pur-  Pubchase  of 
chasing  the  estate ;    York  Building  Co.  v.  Mackenzie,  8th  March  pp^^  ^^  ^ 
1793,  as  reversed  on  appeal,  13th  May  1795.   The  commissioner  upon  Trusteb. 
a  bankrupt  estate  may  not  purchase  tlie  sequestrated  property ;  Mac-  m.  13367,  and 
fcBar  V.  Balmain,  8th  March  1817.*     And  the  rule  extends  to  all  3  Paton'sApp. 
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whose  position  imposes  upon  them  a  duty  on  behalf  of  the  vendor,  Leading  Cases, 
with  which  it  is  inconsistent  that  they  should  acquire  an  interest  as  ^'^* 
porchasera ;   see  the  case  of  Tkorbum  v.  Martin,   &c,y   8th   July  15  D.  845. 
1853.    There  debts  due  to  a  bank,  having  been  purchased  by  one  of 
the  directors  appointed  to  superintend  the  sale  of  the  outstanding 
debts,  and  who  was  also  law-agent  of  the  bank,  the  sale  was  reduced."}* 
But  the  rule  is  not  pushed  so  far  as  to  exclude  from  purchasing  all 
vho  have  been  concerned  with  the  business,  provided  their  connexion 
lias  not  been  of  an  intimate  nature.     Accordingly,  the  signing  of 
formal  petitions  relative  to  a  sale  was  found  not  to  incapacitate  the 
subscribing   counsel    from  becoming  purchaser ;  Wemysa  v.   Mont-  2  Shaw  App.  1. 
pmery,  25th  February  1824.     It  is  also  to  be  observed  that  this 
disqualification  does  not  impart  tlie  character  of  nullity  to  the  trans- 

*  Bj  the  Bankrupt  Act,  19  &  20  Vict.  cap.  79,  sect.  120,  it  is  now  unlawful  for  the  trus- 
Use,  commissioDer,  or  adjudger,  to  purchase  the  bankrupt  estate.  A  creditor  of  the  estate 
BAT  porchaae. 

t  The  rule  laid  down  in  the  text  is  thus  expressed  in  the  Roman  Law  : — "  Tutor  rem 
*  jmpUU  emere  non  potest ;  idemque  porrigendum  est  ad  rimilioj  id  ent^  ad  curatores  pro- 
"  esmforet  et  qui  negotia  cdiena  gerunty  It  is  further  illustrated  by  the  cases  of  Taylor  v.  8  D.  400. 
Watwm^  20th  January  1846,  and  Aberdeen  Railuxty  Company  v.  Blaikie^  20th  July  1854.  1  Macq.  App. 
In  the  former  case  it  was  laid  down,  that  a  creditor,  holding  a  bond  and  disposition  in  secu-  ^^^* 
rity,  with  a  power  of  sale,  is  in  a  situation  analogous  to  that  of  a  trustee.  In  the  exercise  of 
tlfte  power  of  sale,  be  acts  not  for  his  own  benefit  only,  but  for  behoof  of  all  concerned — of  the 
ocker  creditors,  where  there  are  any,  and  of  the  debtor  himself,  who  has  the  resulting  interest. 
The  Court,  therefore,  held  that,  being  a  trustee,  he  could  not  legally  purchase  the  property 
ever  which  he  had  the  power  of  sale.  In  the  latter  case,  the  House  of  Lords  decided  that 
a  contract  for  furnishing  iron  railway  chairs,  entered  into  between  the  Railway  Company  and 
4Bf  of  their  directors,  was  void,  and  could  not  be  enforced  against  the  company.  It  was  laid 
4ovn,  as  a  rale  of  universal  application,  that  trustees  cannot  enter  into  contracts  in  which 
tLfir  own  interests  conflict  with  those  of  their  constituents  ;  that  this  principle  is  so  strict, 
tkit  00  inrestigation  can  be  allowed  into  the  fairness  or  unfairness  of  the  transaction — 
bound  to  make  the  best  possible  bargain  for  the  company  ;  while  his  personal 
a  member  of  the  firm  contracting  with  the  company,  would  lead  him  in  an  entirely 
«pf«Bte  direction  ; — that  directf)rs  have  duties  to  discharge  which  are  of  a  fiduciary  nature  ; 
and  say  ountrmct  in  which  a  «lirector  is  interested,  entered  into  with  the  company,  must, 
A^nfore,  be  void ;  and  thst  it  makes  no  difference  whether  the  case  is  that  of  a  sole  trustee, 
w  aaoager,  or  one  of  a  body  of  directors. 
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action.  It  gives  an  equitable  right  of  challenge  to  the  party  inter- 
ested to  challenge.  So  the  purchase  by  a  trustee  is  not  absolutely 
void  ;  it  is  only  voidable.  From  this  it  follows  that  third  parties, 
deriving  right  from  the  person  liable  to  the  objection,  are  not  affected 
if  not  cognizant  of  it ;  and  he  who  might  challenge  the  right  is  barred 
from  doing  so,  if  by  his  conduct  he  shall  approve  and  homologate  the 
9  D.  416.  transaction.  These  points  are  all  illustrated  by  Fraser  v.  Hankey  <fe 
Co,y  13th  January  1847.  But,  although  the  purchase  of  an  estate  by 
a  trustee  was  here  sustained,  on  account  of  distinct  and  long-con- 
tinued acts  of  homologation  by  the  party  interested  to  challenge  it, 
the  very  circumstance  that  such  a  challenge  was  brought  thirty-nine 
years  after  the  date  of  the  purchase,  affords  a  strong  argument  to 
professional  men  to  discourage  such  transactions  alike  by  their  advice 
and  their  example. 

Deed6  invalid  An  example  of  the  incompetency  of  a  contract  opposed  to  Statu- 
ph^Act""''  tory  Law,  is  afforded  by  the  invalidity  of  an  agreement  by  a  tollkeeper 
AND  Customs  to  accept  of  less  than  the  full  toll,  such  arrangements  being  declared 
Acts.  unlawful  by  the  General  Turnpike  Act ;  Balfour  v.  Sharp,  26th  June 

n  S.  784.  1833.  And  all  deeds  in  relation  to  transactions  for  evading  the 
M.  9550.  customs  and  excise  duties  are  null.     Therefore,  in  Cantley  v.  Robert- 

son, 11th  February  1790,  the  Court  refused  to  sustain  a  suit  at  the 
instance  of  a  British  subject,  living  in  Rotterdam,  for  the  price  of 
M.  9554.  smuggled  goods ;  and  in  Nisbet's  Creditors  v.  Robertson,  January 

1791,  an  heritable  bond,  which  had  been  granted  for  the  price  of 
smuggled  goods,  was  reduced  after  having  been  assigned  to  a  third 
party.     Other  cases  are  given  in  the  Dictionary  under  the  head 
Pactum  Illicitum,  section  13. 
Pactum  iUici-        Another  class  of  cases  falling  under  this  head,  is  the  very  import- 
thecjukof'''  ant  one  relating  to  the  appointments  and  remuneration  of  Public 
PARTY  HOLDING  Officcrs.     Thosc  are  servants  engaged  on  behalf  of  the  public  to  per- 
OFnc"^  form  certain  duties,  and  having  a  provision  made  for  their  support 

and  remuneration  in  the  discharge  of  such  duties,  either  from  the 
public  purse,  or  from  some  other  defined  source  rendered  available 
by  public  authority.  As  the  eflScient  discharge  of  the  duties  of  such 
oflScers  is  necessarily  dependent  upon  their  enjoyment  of  the  means 
of  living  provided  as  their  official  remuneration,  the  public  exigency 
requires  that  their  salaries  shall  not  be  diverted  to  other  purposes  ; 
and  that  the  appointment  of  such  officers  shall  not  in  any  respect  be 
made  subservient  to  the  promotion  of  private  interests,  which  may 
interfere  or  conflict  with  the  proper  discharge  of  the  public  function. 
In  conformity  with  this  general  principle,  it  has  been  found  incom- 
PciiooLMASTER.  pctcut  for  thc  Hcritofs  and  Minister,  in  electing  a  Parochial  School- 
master, to  stipulate  that  he  shall  hold  the  office  during  their  pleasure, 
because  a  Parochial  Schoolmaster  is  by  law  a  public  officer,  and  holds 
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his  office  od  vUam  aut  ctdpam  ;  Duff  v.  OrarU,  20th  February  1799.  M.  9576. 
This  applies,  however,  only  to  Parochial  Schoolmasters  ;  and  there  is 
no  such  presumption  of  permanency  in  the  appointment  of  other 
teachers.     Again,  certain  periods  having  been  fixed  by  law,  at  which 
the  stipends  of  Ministers  may  be  augmented,  the  Courts  will  not  Minister. 
recognise  private  agreements  controlling  the  effect  of  the  Statutes ; 
and,  therefore,  an  agreement  not  to  apply  for  an  augmentation  dur- 
ing an  incumbency  was  held  not  to  be  binding  ;  JSarl  of  KeUie  and  M.  15710. 
OtherB^  9th  March  1803.     Upon  the  principle  just  stated,  and  upon 
the  authority  of  the  case  of  Paul,  to  be  presently  referred  to,  it  may 
now  be  regarded  by  the  Conveyancer  as  in  the  highe3t  degree  ques- 
tionable, whether  a  public  officer  can  assign  or  impledge  his  salary. 
The  condition  of  the  law  upon  this  point  has  never  been  satisfactorily 
ascertained,  although  there  are  both  dicta  and  decisions,  from  which 
the  invalidity  of  such  conveyances  is  plainly  deducible.     It  is  stated 
by  Erskine,  that  offices  of  trust,  conferred  during  pleasure  or  for  Inst.  ii.  12.  7. 
life,  upon  personal  regard,  cannot  be  apprised  or  adjudged  ;  and  that 
the  Ring's  pensions  are  not  arrestable,  because  they  are  alimentary ;  Inst  iii.  6. 7. 
and,  indeed,  that  all  salaries  annexed  to  offices,  in  so  far  as  they 
amount  to  no  more  than  a  reasonable  allowance  for  the  decent  sup- 
port of  those  who  are  named  to  them,  though  they  be  granted  by 
subjects,  ought,  upon  the  same  ground,  to  be  accounted  alimentary. 
In  the  case  of  WHson  v.  Falconer,  7th  December  1 759,  it  was  found  M.  165. 
incompetent  to  adjudge  the  office  of  Keeper  of  the  register  of  sasines,  Keeper  op 
although  Lord  Eames  in  very  confident  terms  challenges  the  deci-  Keoister  of 
sion,  and  draws  a  distinction  between  offices  in  which  there  is  a 
power  of  deputation,  of  which  he  conceives  the  emoluments  to  be 
subject  to  adjudication,  and  offices  where  there  is  no  power  of  depu- 
tation, as  in  the  case  of  the  Supreme  Judges,  which  he  holds  not 
adjudgeable.     In  the  case  of  Thomson  v.  Dove,  1 6th  February  1811,  F.  c. 
we  find  an  excerpt  from  the  Lord  Chancellor's  speech  in  deciding  the 
earlier  case  oi  Aiistruther  v.  Miller,  25th  February  1802.     The  ques- 
tion in  An8truther*8  case  was  the  legality  of  the  sale  of  the  office  of 
Clerk  of  the  Bills,  and  the  sale  was  condemned  upon  principles 
which  clearly  strike  at  every  transaction  tending  to  curtail  a  public 
officer's  legal  provisions.     In  the  case  of  Thomson,  certain  members 
of  the  Town-Council  of  Edinburgh,  in  electing  a  joint-keeper  of  the 
Parliament- House,  imposed  upon  him  an  obligation  to  pay  an  an- 
nuity to  another  candidate,  and  this  was  found  to  he  pactum  illidtum, 
Lord-President  Blair  pointing  out  the  evils  which  would  result,  were 
SQch  a  practice  permitted  in  the  case  of  a  body  exercising  patronage 
so  extensive  as  is  enjoyed  by  the  Corporation  of  this  city ;  and  in 
the  case  of  Gardner  v.  Grant,  11th  March  1835,  an  agreement  by  a  13  S.  664. 

Xacer  of  the  Court  of  Session,  that  he  should,  besides  an  annual  Maceb  of 

/"I 

payment  in  use  to  be  made  to  the  patron  of  the  office,  pay  also  an     ^^'^' 
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annuity  to  the  person  who  procured  the  appointment  for  him,  was 
found  null,  some  of  the  judges  holding  it  to  he  pactum  iUicitum,  and 
others  conceiving  that  an  inadequate  allowance  was  left  to  the  Macer 
to  secure  the  discharge  of  his  duties.     In  the  sequel  of  that  case, 

1  D.  583.  Bruce  v.  Orant,  27th  February  1 839,  it  was  found  incompetent  for 
the  patron  to  reduce  the  presentation  to  the  macership,  upon  the 
ground  of  non-implement  of  the  illegal  stipulation.  But,  notwith- 
standing these  decisions,  it  was  not  held  to  be  settled  law,  that  a 
public  officer  might  not  assign  the  emoluments  of  his  office,  and  such 
assignments  did  actually  occur ;  while  the  Court  of  Session  was  also 
in  the  constant  practice,  in  processes  of  cessio  bonorum  at  the  in- 
stance of  public  officers,  to  require  the  allocation  of  a  portion  of  their 
emoluments  as  a  fund  for  the  payment  of  their  creditors.     In  the 

F.C.  (foot.       ^^^^  ^^  Scott,  25th  January  1817,  reported  under  date  11th  March 

note.)  1818,  a  minister,  having  obtained  the  benefit  of  cessio,  was  ordained 

to  assign  to  his  creditors  £75  a  year  of  his  stipend,  which  amounted 

1  Sh.  App.  863.  ^^  all  to  £150;  and  this  was  affirmed  on  appeal,  5th  March  1823. 

Very  important  observations,  however,  fell  from  the  Lord  Chancellor, 

I  D.  27.  when  the  case  of  Paul  v.  HiU,  15th  November  1838,  was  considered 
2Rob.App.524.  Upon  appeal  in  the  House  of  Lords.  In  that  case,  in  apparent  in- 
consistency with  the  case  of  Wilson^  it  had  been  held  by  the  Court 
of  Session,  that  the  emoluments  of  the  office  of  the  Keeper  of  a 
register  of  sasines  were  carried  by  a  general  clause  in  a  trust-deed 
of  the  party  conveying  his  whole  effects  for  behoof  of  creditors.  But 
the  House  of  Lords  reversed  the  decision ;  and,  although  this  was 
done  upon  the  principle  that  such  a  general  clause  could  not  be 
held  to  include  the  future  fees  of  a  public  officer,  the  Lord  Chan> 
cellor  made  very  pointed  remarks,  impugning  the  competency  of 
assigning  the  future  emoluments  of  the  office  in  question.  He  pointed 
out  that  such  an  assignment  would  be  illegal  and  void  in  England 
upon  principles  of  public  policy,  which  principles,  he  observed,  were 
also,  upon  the  authority  of  Erskine,  to  be  found  in  the  law  of  Scot- 
land ;  and  his  Lordship  expressed  a  hope  that  his  observations  would 
secure  attention  to  the  point,  if  it  should  afterwards  arise  for  deci- 
sion. In  this  state  of  the  law,  therefore,  a  Conveyancer  could  not, 
without  incurring  the  hazard  of  personal  responsibility,  advise  the 
assignment  of  the  emoluments  of  a  public  office  as  a  competent  secu- 
rity which  the  law  would  sanction. 

In  consistency  with  the  principle  already  illustrated,  effect  has 

been  refused  to  an  agreement  between  two  public  officers,  whereby 

r  D.  160.         one  of  them  undertook  to  discharge  the  duties  of  both  ;  Mason  v. 

II  S.  225.         Wilson,  28th  November  1844.     In  the  case  of  He7iderson  v.  Mackay, 

20th  December  1832,  the  Court  refused  action  upon  a  contract  be- 
Mesbewoer-at-  tween  a  law-agent  and  a  Messenger-at-arms,  whereby  the  messenger 
\km8.  engaged  to  exercise  his  functions  for  a  salary  under  the  agent,  who 
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was  to  receive  the  fees,  such  an  agreement  being  held  inconsistent 
with  the  status  of  a  messenger-at-arms  as  a  public  officer. 

Other  instances  of  pactum  Ulicitum,  to  which  the  law  will  give  no  A  Bbibb  ib  an 
countenance,  are  cases  of  bribery  ;  and  so  a  bond  for  an  annuity,  J^J^ti^'' 
given  as  a  consideration  for  securing  a  vote  for  a  Member  of  Parlia-  i  S.  234. 
ment,  was  held  void,  in  Olen  y.  Dundas,  15th  January  1822,     Jf  or  ^^^'^^^ 
will  support  be  given  to  simoniacal  pactions,  by  which  the  office  of  oal. 
the  holy  ministry  is  given  in  consideration,  wholly  or  in  part,  of 
secular  stipulations.     The  Court,  therefore,  refused  to  sustain  an 
action  upon  an  obligation  for  an  annuity  of  £20,  granted  by  the 
presentee's  father  as  a  part  consideration  for  a  presentation  to  a 
living  ;  Maxwell  v.  Earl  of  Galloway,  19th  January  1775.  M.  9580. 

If  a  deed  is  dependent  upon  a  condition  impossible  of  fulfilment,  Impossible 
it  is  null,  except  in  testaments  and  legacies,  and  even  in  deeds  inter  Ej^^^'nd^iii 
vivoSf  when  the  grantor  lies  under  a  natural  tie  to  execute  them.     In  3. 85. 
these  excepted  cases,  the  condition  will  be  held  pro  non  scripto,  and 
the  deed  will  receive  the  same  effect  as  if  it  had  been  granted  with- 
out the  insertion  of  such  a  stipulation. 

There  is  one  species  of  condition  which  has  been  viewed  with  con-  Effect  of  Gon< 
siderable  diversity  of  opinion  at  different  periods — stipulations,  viz.,  otmctioiTcIf 
whereby  legacies  or  provisions  are  granted  upon  condition  that  the  Marriage. 
grantee  shall  not  marry  a  particular  person,  or  shall  marry  only  with 
the  consent  of  persons  named  by  the  grantor.     The  opinion  of  Lord 
Stair  is,  that  when  parents  give  bonds  to  children  on  such  a  condi-  i.  3.  7. 
tion,  the  "  bonds  are  valid,  and  the  condition  is  void,  as  against  the 
"  freedom  of  marriage,  which  the  natural  affection  of  parents  obliges 
"  them  not  to  violate.     But  if  such  a  condition  be  imposed  by  any 
"other,  who  hath  no  natural   obligation,  the  condition  is  valid." 
Erskine,  again,  states  the  law  in  conformity  with  the  course  of  deci-  iH.  3. 85. 
sions  at  the  period  when  he  wrote,  whereby  no  greater  force  was  al- 
lowed to  conditions  of  this  sort  than  to  the  Judge  appeared  proper  ; 
and  even  in  the  case  of  provisions,  made  (with  the  condition  refeiTcd 
to)  by  strangers  under  no  natural  obligation,  the  ancient  practice  of 
strict  adherence  to  such  condition  had  been  departed  from  in  Erskine's 
time,  and  the  effect  given  to  the  stipulation,  in  this  case,  also,  was 
dependent  upon  the  Judge's  opinion  whether  or  not  consent  to  the 
marriage  was  withheld  upon  reasonable  grounds.     In  illustration  of 
the  opinions  now  cited,  reference  may  be  made  to  the  following  cases : 
Hume  V.  Her  Tenants,  16th  December  1629.    Here  a  tack  was  declared  M.  2964. 
null,  if  the  tenant's  daughter  should  marry  without  the  landlord's  con- 
sent; and,  although  he  lived  some  years  after  her  marriage  without 
expressing  disapproval  thereof,  the  tack  was  annulled  in  the  absence 
of  his  express  consent.     This  case  affords,  no  doubt,  a  picture  of  rela- 
tions which  subsisted  under  feudal  usages,  but  which  have  now  entirely 
disappeared,  and  it  may  justly  be  doubted  whether  any  effect  would 
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now  be  given  to  a  stipulation  of  this  kind  in  such  circumstances.     In 

:.  2966.  Gordon  v.  The  Laird  of  Leyes^  8th  January  1663,  a  bond  to  a  daugh- 

ter, under  the  condition  that  she  should  marry  with  the  consent  of 
a  person  specified,  was  held  good  although  she  married  without  the 
required  consent,  and  the  condition   treated  pro  non  scripto.     In 

[.2972.  Buntin  v.  Buchanan,  7th  July  1710,  the  parties  required  by  the 

father  to  consent  expressly  dissented  ;  but  the  Lords,  being  of  opinion 
that  the  dissent  was  groundless,  decerned  for  the  provision  in  ques- 
tion, stating,  however,  that  if  she  had  married  a  turpis  persona,  or 
with  great  disparity,  they  would  have  taken  that  into  consideration. 
The  tendency  of  the  later  decisions,  however,  has  not  been  to  con- 
firm the  relaxation  of  such  conditions,  upon  which  Mr.  Erskine's 
doctrine  is  founded,  but  rather  to  give  effect  to  them,  not  only  where 
stipulated  by  strangers  lying  under  no  obligations  to  make  the  pro- 
vision, but  also,  except  in  very  special  circumstances,  in  the  case  of 
a  provision  flowing  from  a  parent,  in  so  far  as  such  provision  exceeds 

[. 2985.  the  amount  of  the  child's  legal  claims.      In  Douglas  v.  Douglass 

Trustees,  7th  February  1792,  a  declaration  contained  in  a  codicil  to 
a  settlement,  that  if  the  testator's  daughter  had  already  married  a 
certain  person,  she  should  not  derive  any  benefit  from  his  settlement, 
was  held  by  the  Court  of  Session  to  be  ineffectual,  although  the  mar- 
riage referred  to  had  taken  place ;  but  this  decision  was  reversed 
upon  appeal  by  the  House  of  Lords,  and  the  condition  thus  received 

1.2982.  legal  effect ;  and  in  the  case  oi  Hay  v.  Wood,  27th  November  1781, 

a  condition  that,  in  case  a  daughter  should  marry  without  her  father's 
consent,  a  bond  of  provision  should  be  void,  received  full  effect.  In 
a  recent  case,  the  right  of  the  disponee  of  an  estate  was  made  void 
in  the  event  of  her  marrying  without  the  approbation  of  the  dispo- 
ner's  trustees  first  had  and  obtained.  The  disponee  having  married 
without  asking  for  the  consent  of  the  trustees,  their  approbation, 

3D.  1211.      given  after  the  marriage,  was  held  to  obviate  the  forfeiture  ;  Well- 

^  C.  wood!s  Trustees  v.  Boswell,  2l8t  June  1851.      In  Reid  v.  Coates,  5th 

March  1813,  a  settlement  had  been  made  by  an  uncle  upon  his 
nephew,  with  the  condition  that  he  should  not  reside  with  his  mother 
or  any  of  her  relations,  nor  should  she  reside  with  him.  The  legatee 
objected  to  this  as  a  kesio  pietatis,  absurd  in  itself,  and  contrary  to 
law  and  morality,  and  which  it  was  impossible  for  him  to  obey  with- 
out violating  the  established  order  of  nature.  But  the  Court  declined 
to  exempt  him  from  the  performance  of  the  condition.  Here  the  be- 
quest was  made  by  an  uncle,  a  party  under  no  legal  obligation  to 
provide  for  the  nephew.  But  where  a  provision  has  been  made  by  a 
father  for  his  child,  with  a  condition  that  she  should  cease  to  reside 
with  her  mother,  who  was  of  irreproachable  character,  the  condition 
was  considered  to  be  clearly  contra  honos  mores,  and  was  held  pro  non 

1  D.  1466.      scripto  ;  Fraser  v.  Rose,  18th  July  1849.     The  provision  in  this  case 
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exceeded  the  sum  to  which  the  daughter  was  entitled  ex  lege ;  but 
tbe  attempt  to  exclude  a  daughter  from  the  society  and  counsel  of  a 
blameless  and  exemplary  mother,  was  justly  looked  upon  by  the 
Court  as  an  outrage  upon  morality  altogether  intolerable  on  the  part 
of  a  father. 

Tlie  next  class  of  obligations  under  this  head  are  those  which  im-  Oblioatiovs 
pose  undue  restraints  upon  personal  liberty.     These  are  no  doubt  of  ^^^^^^^'^ 
improbable  occurrence  now  ;  and  it  is  only  necessary  to  point  out  the  bertt^illeoal. 
authorities  for  holding  that  they  are  not  binding  in  law.     According 
to  Erskine,  marriage,  and  the  liberty  of  the  subject,  are  favourites  of  Inst  i.  i.  56. 
the  law.     In  the  case  of  Caprington  v.  Geddew,  24tl^  March  1632,  a  m.  9454. 
bond  by  a  party  engaging  to  serve  another  all  his  life,  was  found 
lawful,  and  sustained ;  but  there  is  no  likelihood  that  such  a  doctrine 
would  now  be  countenanced.     In  the  earlier  case  of  Wedderbum  v.  m.  9453. 
Monargun,  6th  March  1612,  a  contract,  whereby  a  party  subjected 
bimself  to  perpetual  banishment,  was  not  sustained  ;  and  in  Allan  M.  9454. 
and  Meams  v.  Skene,  December  1 728,  fishermen  having  bound  them- 
selves for  fifty-seven  years  to  be  as  adscriptitii  or  vUlani,  astricted 
continually  to  their  respective  boats,  so  that  none  of  them  during 
that  time  could  remove  from  Johnshaven,  or  even  from  one  boat  to 
another,  was  reduced  as  too  great  a  restraint  upon  natural  liberty. 

We  may  refer  here  to  the  former  condition  of  Colliers  and  Salters,  Collikks  and 
who,  by  the  law  itself,  without  any  paction,  were  bound  by  merely  ^^''*"®- 
entering  upon  work  in  a  colliery  or  salt  manufactory,  to  perpetual 
service  in  it.  By  the  Act  15  Geo.  iii.,  cap.  28,  tliis  bondage  was  re- 
laxed from  and  after  1st  July  1775 — an  object  which  was  more  effec- 
tually accomplished  by  the  subsequent  Statute  of  39  Geo.  iii.,  cap. 
56,  passed  in  the  year  1799  ;  and  such  workmen  have  now  the  same 
rights  and  freedom  with  respect  to  their  service  which  the  law  accords 
to  others. 

The  repugnance  of  the  law  to  restraints  upon  personal  liberty  does 
not  extend  to  such  restrictions  as  persons  may,  for  adequate  con- 
sideration, reasonably  impose  upon  themselves,  with  regard  to  the 
practice  of  their  trades,  or  otherwise.  Thus  in  Stalker  v.  Carmichaelj  M  9455. 
15th  January  1735,  a  stipulation  in  a  contract  between  two  book- 
sellers, that,  if  at  the  end  of  three  years  either  of  them  should  refuse 
to  renew  the  contract,  he  should  be  debarred  from  bookselling 
within  the  city  of  Glasgow,  which  was  then  judged  too  narrow  for 
two  booksellers  at  a  time,  was  found  not  to  be  contrary  to  the  liberty 
of  the  subject. 

It  only  remains  to  notice  here  a  recent  change  in  the  law,  which  Professional 
materially  affects  the  position  and  duties  of  Law-agents,  when  com-  JJp*TBu»raM^'' 
pared  with  an  extensive  and  unhesitating  previous  practice.  I  refer  and  Jddicial 
to  the  competency  of  one  of  a  body  of  trustees  to  act  in  the  capacity    ^^^'^"*' 
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of  factor  or  agent  for  the  trust.  No  doubt  with  regard  to  the  legality 
of  this  practice  existed  until  within  a  very  recent  period.  It  had 
become  a  matter  of  familiar  occurrence,  that  a  party,  having  confi- 
dence in  his  Law-agent,  confidence  in  his  skill,  and  in  his  discretion 
and  prudence,  selected  him  as  one  of  his  trustees,  and  that,  not  for 
the  purpose  of  excluding  him  from  the  office  of  factor  or  agent,  but 
on  the  contrary  in  the  view  of  thus  securing  more  effectually  the 
benefit  of  his  agent's  services  in  conducting  his  affairs.  This  usage 
was,  no  doubt,  inconsistent  with  the  views  upon  which  an  opposite 
practice  had  long  subsisted  in  England.  The  English  practice  is 
founded  upon  the  principle  of  securing  to  the  trust  the  benefit  of  the 
trustee's  superintendence  and  control  over  the  factor  or  law-agent, 
where  the  assistance  of  such  a  person  is  requisite,  all  the  benefit  of 
a  vigilant  superintendence  on  the  part  of  trustees  being  considered 
to  be  lost,  when  these  offices  are  held  by  the  trustees  themselves. 
Upon  this  ground  it  has  long  been  settled  in  England,  that  the 
office  of  trustee  is  inconsistent  with  that  of  a  factor,  or  cashier,  or  law- 

t  S.  463.  agent.    In  the  case  of  Montgomerie  v.  Wauchope,  4th  June  1822,  it 

was  expressly  pleaded,  that  no  trustee  is  entitled  to  make  profit  of 
the  management  of  the  trust ;  and  the  opinion  of  the  Court  was, 
that  it  is  consistent  with  the  law  and  practice  of  Scotland,  for  tutors, 
curators,  and  trustees,  to  nominate  one  of  their  number,  especially 
one  who  has  been  the  family-agent  of  their  constituent,  to  act  as 
their  agent  and  cashier,  and  that  he  is  entitled  to  the  usual  remun- 
eration.    This  case,  however,  came  under  the  notice  of  the  House  of 

\m^'  ^^^'  ^^^^^  ^^  *^®  appeal,  Home  and  Milne  v.  Pringle  and  Hunter^  22d 
June  1841 ;  and  the  Lord  Chancellor,  after  referring  to  the  case  of 
Montgomerie,  in  which,  although  the  Judges  expressed  their  opinion, 
yet  no  decision  had  been  pronounced  upon  this  point,  and  after 
stating  the  practice  in  England,  said, — "  I  should  be  sorry  to  give 
"  any  sanction  to  a  contrary  practice  in  Scotland.  There  can  be  no 
"  reason  for  any  difference  in  the  rule  upon  this  subject  in  the  two 
**  countries.  The  benefit  of  the  rule,  as  acted  upon  in  England,  is 
"  not  disputed ;  and,  as  there  is  no  decision  to  the  contrary,  there 
"  cannot  be  any  reason  for  sanctioning  a  contrary  rule  in  Scotland." 

4D.  310.  Subsequently,  in  Seton  v,  Dawson,  18th  December  1841,  the  Lord 
Justice-Clerk  (Hopb)  stated,  that  he  would  never  be  prepared  **  to 
"  sanction  the  legality  of  payment  of  a  salary  or  profit  to  one  of 

8  D.  511.  "  trustees  to  be  factor  ;"  and  in  Gullen  v.  Baillie,  <S;c.  {dyne's  Trus- 
tees), 20th  February  1846,  although  there  was  no  express  decision 
upon  the  point,  the  Lord  Justice -General  (Botlb)  intimated,  that  he 
would  be  regulated  by  the  opinion  expressed  in  the  House  of  Lords. 
Lord  Mackenzie  considered  that  opinion  to  be  so  forcible,  that  no 
decision  could  bind  the  Court  to  decide  inconsistently  with  it,  and 
that  the  rule  should  be  known  by  all  men  of  business ;  and  Lord 
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Jeffrey  gave  his  opinion  in  accordance  with  the  Lord  Chancel- 
lor's, adding  that,  "  whenever  the  legality  of  such  an  appointment 
**  shall  come  into  question  in  this  Court  again,  the  authoritatively 
"  expressed  opinion  of  Lord  Cottenham  will  be  deliberately  and 
"  solemnly  recognised."  It  may  be  held,  therefore,  as  a  rule  virtu- 
ally settled,  that  the  Court  will  not  sanction  the  appointment  of  a 
trustee  as  factor  or  cashier,  to  the  effect  of  finding  him  entitled  to 
remuneration.^ 

*  In  the  case  of  Ommanney  v.  Smiih^  3d  March  1854,  the  defender  was  sole  accepting  ig  J),  721. 

executor  under  the  will  of  Mr.  Granstoun ;  and  the  testator,  on  the  statement  that  the  Trdstsb  mot 

defender  was  a  professional  gentleman,  "  and  must  devote  mnch  of  his  time  to  my  affairs  entitled  to 

"after  mj  death,  as  he  will  be  the  acting  executor,"  requested  his  acceptance  of  £100,  as  a  frofessiohal 

maA  of  gratitude,  though  not  an  adequate  recompense  for  the  zeal  evioced  by  him  in  regard  RKMUKEEation. 

to  the  testator'^B  affiiirs.    The  defender  accepted  the  ofiBce  of  executor,  and  at  the  same  time 

ctmdacted  all  the  professional  business  of  the  trust.    In  his  accounts  he  both  charged  com- 

mitiica),  and  also  stated  the  usual  charges  of  an  agent  for  trouble  and  business  in  the 

executry  affurs.    To  these  charges  the  residuary  legatees  objected ;  and  the  Lord  Ordinary 

—upon  the  principle  of  the  cases  of  2?orne,  &c.,  {Finlay's  Trustees)  y.  UPOmiet  6th  March  14  D.  661- 

1S52,  aW  Ban  Accord  Ufarine  Assurance  Company  y.  Souter's  Trustees,  13th  June  1850  12  1).  1010. 

—found  that  the  defender,  in  stating  his  accounts,  was  not  entitled  to  claim  commission, 

or  other  law  charges,  so  as  to  make  profit  from  his  intromissions  with  the  executry  funds, 

or  fnm  hia  management  of  the  estate,  or  business  connected  therewith.     But  the  Court 

altered  this  judgment,  upon  the  ground  that  the  defender  had  acted  as  agent  for  the  trust, 

in  the  knowledge  and  with  the  consent  of  the  pursuers,  the  residuary  legatees,  and  tliat  it 

vu  their  understanding  that  he  was  to  receive  professional  remuneration.    The  Court, 

tlterdbre,  found  him  entitled  to  make  all  the  usual  and  proper  charges.    Lord  Rutherford 

remtrked : — "  If  a  trustee  take  employment  upon  his  own  responsibility,  or  on  that  of  his 

"  coHeaguea,  it  may  be  right  to  say  he  is  not  to  make  a  profit  by  the  management  of  the 

"  tnist-estate.     But  if  a  party,  named  a  trustee  on  account  of  a  knowledge  (it  may  be)  of 

**  the  trust,  is  requested  to  continue  as  agent  in  the  management,  he  being  a  professional 

'*  man,  can  it  be  doubted  that  in  his  accounts  against  the  residuary  legatees,  that  is  as  good 

•*  a  charge  as  against  any  other  employer  ?"    The  Lord  President  observed  : — *'  We  must 

"  look  not  only  to  the  general  law,  but  to  the  particular  circumstances  of  the  trust ;  and  if 

"  the  truster  himself  has  said  that  the  agent,  appointed  by  him  trustee,  shall  also  act  as 

**  agent  for  the  trust,  or  if  the  beneficiaries  say  so,  that  would  be  the  law  of  the  trust.    If 

"  the  residuary  legatee  says  so,  that  also  would  be  a  case  in  which  objection  would  be 

"  removed.    .    .    .    Therefore,  in  such  a  case,  he  is  not  entitled  to  take  the  services  of  the 

"  party  as  agent  without  giving  him  the  usual  professional  remuneration.     He  was  bound 

"  to  state  the  objection  at  the  beginning,  if  he  was  to  state  it  at  all."    The  case  of  the  Bon 

Acnord  AssMranee  Company  was  to  the  following  effect : — By  the  trust-deed  of  Mr.  Souter, 

his  trustees  were  declared  to  bo  liable  each  for  his  own  actual  intromissions,  and  it  was 

prr>vided  that  they  should  not  be  further  liable  for  any  agent  to  be  appointed  by  them,  than 

that  he  was  reputed  responsible  at  the  time  of  his  appointment.    There  was  no  power  to 

appoint  any  one  of  their  own  number  to  be  factor  or  agent.     Messrs.  Adam  and  Anderson, 

however,  who  were  themselves  trustees,  managed  the  trust-afiairs  as  factors  and  law -agents, 

a&d  charged  a  commission  on  their  whole  intromissions  at  the  rate  of  5  per  cent.    An 

tljfctioD  to  this  charge,  made  by  a  creditor  of  the  truster,  on  the  ground  that  no  trustee  is 

eBtitkd  to  make  a  profit  by  any  act  done  in  connexion  with  the  trust,  was  sustained.    A 

nmilar  decision  was  pronounced  in  the  recent  case  of  Feggan  v.  Thomson,  20th  July  1855.  17  D.  1146. 

In  the  case  of  Findlay*s  Trustees, — A  writer,  who  had  by  the  trust-disposition  of  a  client 

teen  named  not  only  a  trustee,  but  factor  for  the  trust  with  a  suitable  remuneration,  was 

employed  by  his  co-trustees  to  act  as  agent  for  the  trust  in  certain  judicial  proceedings.     It 

vaa  held,  that  the  trustees  were  entitled  to  take  credit  in  their  accounts  for  payment  to  the 

factor  both  of  a  commissioo  or  factor-fee,  and  also  of  the  expenses  incurred  by  him  in  con- 

•iurting  the  iudicial  proceedings ;  a  distinction  having  apparently  been  recognised,  on  the 
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TxjTon  ad  litem  This  change  in  the  law  and  practice  is  in  accordance  with  the 
non^wH-^  general  principle,  whereby  persons  in  a  fiduciary  position  are  pre- 
ALLT.  eluded  from  making  any  charge  in  the  way  of  profit.     There  is  an 

exception  from  that  rule  in  the  case  of  a  tutor  ad  litem,  that  officer, 
unlike  other  curators,  being  entitled  to  professional  remuneration  ; 
13  D.  841.        Pirrie  v.  Golliey  4th  March  J  851. 

Judicial  Fac-  There  is  also  profit  incident  to  the  office  of  factors  judicially 
TORS  RECEIVE  appoiutcd  ;  but  these  being  paid  their  commission,  are  not  entitled 
GBeU'sApp  ^^  professional  charges  besides;  ex  parte  Rennie,  26th  April  1849. 
422.  Judgment  applied  ;  Morrison  v.  Rennie,  23d  November  1849.* 

12    .  63.  ^^  ^      j^gj,^  refer  to  the  objiections  which  have  been  stated  to 

1/EED8  EXE-  •'  ,  •*  . 

CTTTBD  ON  Sab-  dccds,  ou  thc  ground  of  their  having  been  executed  on  the  Sabbath- 
BATH.  j^y     j^  distinction  is  made  in  the  law  of  Scotland  upon  this  subject, 

between  judicial  acts,  including  not  only  the  acts  of  courts  of  justice 
but  executions  of  diligence  by  messengers  (with  the  exception  of 
warrants  against  persons  in  meditatione  fugce,  which  are  allowed  ex 
necessitate),  and  the  acts  of  private  parties  ;  judit^ial  acts  being  null, 
but  the  voluntary  acts  of  private  parties  held  binding ;  the  former 
being  prohibited  partly  by  statute  and  partly  by  the  extension  of 

authority  of  EngliBh  cases,  to  the  effect  that,  where  trustees,  being  more  than  one  in  number, 
employ  a  co-trustee  to  conduct  judicial  proceedings  ^  in  which  some  laiD-iigenJt  mutt  necessarily 
he  employed,  they  are  not,  in  accounting  with  the  beneficiaries,  to  be  held  personally  liable  for 
the  remuneration  of  the  agent.  In  the  same  case,  it  was  held  by  the  Lord  Ordinary,  and  ac- 
quiesced in,  that  the  factor  was  not  entitled  to  make  charges,  as  law-agent,  for  profit,  in  respect 
of  his  trouble  in  the  extrajudicial  management  of  the  trust  affairs ;  but  that  he  was  entitled 

19  D.  1.  to  charge  his  outlay,  including  clerk's  fees.     In  the  case  of  Lord  Gray  and  Others,  Peti- 

tioners, 12th  November  1856  (decided  21st  June),  it  was  held  by  a  minority  of  the  whole 
Court,  that  a  tnisteo  is  not  entitled  to  transact  law-business  in  reference  to  the  tmst-estate 
under  his  charge,  or  to  employ  a  firm  of  which  he  is  a  partner  to  do  so ;  and,  accordingly, 
where  a  private  Act  of  Parliament,  in  reference  to  an  entailed  estate,  was  obtained  by  trus- 
tees, one  of  whom  was  a  partner  of  a  law-firm  which  conducted  the  proceedings,  the  account 
for  professional  business  done  by  the  law-firm  was  disallowed,  except  to  the  extent  oi 

20  D.  1141.        costs  out  of  pocket.    The  case  of  Goodsir  v.   Carruthers,  19th  June  1858,  was  to  the 

following  effect : — A  party  by  mortis  causa  deed  gave  his  trustees  power  '*  to  appoint  agents 
*'  and  factors  either  of  their  own  number  or  other  fit  persons."  One  of  the  accepting  tros- 
tees  belonged  to  a  firm  which  had  conducted  the  truster's  business  during  his  lifetime,  and 
acted  also  as  law-agents  and  factors  for  the  trust  af^r  his  death.  Held  (in  conformity  with 
the  opinion  of  the  whole  Court,  diss.  Lord  Deas)  that  the  offices  of  agent  and  factor  being 
in  their  nature  remunerative,  the  authority  to  appoint  a  trustee  to  hold  them  implied  an 
intention  on  the  part  of  the  truster  that  he  should  receive  remuneration,  which  was  not  in- 
consistent with  public  policy,  and  therefore  that  the  firm  was  entitled  to  charge  the  trust- 
estate  with  commission  and  law  expenses. 

*  Where  an  agent  had  undertaken  the  office  of  judicial  factor,  the  Court  refused  to  sustain 
his  account  for  business  done  by  him  as  law-agent,  as  a  charge  against  the  estate  in  addition 

17  D.  263.  ^  ^^®  usual  commission  ;  Flowerdew,  22d  December  1854.   The  Court,  in  this  case,  allowed 

those  items  in  the  business-account,  which  consisted  of  actual  outlay ;  '*  but  the  profession 
"  should  understand  that  we  are  not  prepared  to  say  that  we  shall  ever  again  go  even  that 

19  D.  1.  «« length."    In  the  case  of  Lord  Gray  and  Others,  12th  November  1866,  it  was  also  held, 

that  a  judicial  factor  is  not  entitled  to  derive  profit  indirectly  from  his  office,  over  and  above 
his  commission,  by  employing  the  firm,  of  which  he  is  a  partner,  to  perform  the  necessary 
law-business  c(mnected  with  the  factory.  Opinions  to  the  same  effect  were  expressed  iu 
regard  to  the  case  of  a  Curator  bonis. 
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the  same  rule  to  other  public  acts,  while  the  deeds  of  individuals 
are  left  upon  their  private  responsibility  as  regards  the  observance 
of  the  Sabbath  ;    for  the  Law  permits  that   to  be  done  privately 
which,  in  public  matters,  it  acknowledges  to  be  wrong,  and  prevents  ; 
fieri  non  debit,  sed  factum  valet.    So  in  Duncan  v.  Bruce,  March  1684,  M.  16,003. 
it  was  held  not  a  relevant  objection  to  a  bond,  that  it  had  been  sub- 
scribed on  Sunday  ;  and  in  EUiot  v.  FauUce,  20th  January  1844,  it  6D.  4ii. 
was  held  no  objection  to  a  bill  that  it  was  dated  on  a  Sunday.     A 
well-known  case  on  this  subject  is  that  of  PhiUips  v.  Innes,  19th  13  Sh.  778. 
May  1835,  decided  upon  appeal,  20th  February  1837,  in  which  a  2  Sh.&M'Lean, 
barber's  apprentice,  although  bound  "  not  to  absent  himself  from  his  ^PP-  *^- 
"  master's  business,  holiday  or  week-day,  late  hours  or  early,  without 
'^  leave  first  asked  and  obtained,"  was  held  not  bound  to  attend  his 
master's  shop  on  Sunday  mornings,  in  order  to  shave  his  customers, 
that  being  a  matter  of  convenience,  but  not  of  necessity  or  mercy. 
The  progress  of  this  case  exhibited  a  remarkable  alternation  of  judg- 
ment, the  magistrates  of  Dundee,  before  whom  it  commenced,  having 
decided  against  the  apprentice,  while  Lord  Jeffret,  as  Ordinary  in 
the  Court  of  Session,  altered  their  judgment,  to  which,  however,  the 
Inner  House  returned  ;  but  the  Court  of  Appeal,  in  accordance  with 
the  unanimous  opinions  of  the  Lord  Chancellor  Cottenham,  Lord 
WnrroBD  and  Lord  Brougham,  decided  the  case  finally  in  favour  of 
the  apprentice's  exemption  from  work  on  Sunday.     This  decision  is 
foandcd  entirely  upon  the  Statutes  1579,  cap.  70,  against  labouring 
on  Sabbath-days,  and  1690,  cap.  5,  ratifying  the  Confession  of  Faith, 
of  which  the  21st  chapter  relates,  in  its  7th  and  8th  sections,  to  the 
aanctification  of  the  Sabbath. 

The  mind  cannot  be  turned  to  this  subject  without  adverting  for  a 
moment  to  professional  habits,  in  relation  to  the  observance  of  che 
Lord's  Day.  This  is  not  the  place  for  treating  of  that  subject  on  its 
own  peculiar  and  sacred  grounds,  but  it  cannot  be  wrong  to  refer 
here  to  the  experience  of  Sir  Matthew  Hale,  who  traced  an  unfailing 
correspondence  between  a  well-spent  Sabbath  and  a  successful  week's 
business — ^a  testimony  which  cannot  but  be  corroborated  by  those 
vho  train  themselves  to  abstinence  from  secular  pursuits  and  secu- 
larity  of  mind  upon  tlie  Sabbath,  and  a  faithful  performance  of  the 
duties  of  that  day,  and  who  find  thus  not  only  an  unspeakable  imme- 
diate benefit,  but  are  providing — by  this  grateful  rest  and  reinvigo- 
ration,  and  the  formation  of  habits  of  self-control,  and  other  qualities 
which  may  not  here  be  enlarged  upon, — the  best  security  for  the 
mceessful  discharge  of  their  professional  duties,  and  the  promotion  of 
thdr  secular  interests. 

We  have  now  considered  those  objections  of  a  preliminary  nature 
which  prevent  deeds  from  being  eflFectually  granted,  first,  on  the 
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ground  of  incapacity  in  the  grantor  or  receiver,  and  secondly,  on  the 
ground  that  the  matter  of  the  deed  is  such  as  the  Law  does  not 
permit  to  form  the  subject  of  contract.  There  is*  a  third  class  of 
objections  to  deeds,  which,  as  they  are  fundamental  in  their  nature 
and  effects,  it  will  be  convenient  to  consider  in  this  place.  These 
are — 

3.  Objections  to  Deeds  founded  upon  the  want  of  proper  consent^  in 
consequence  of  error^  fraud,  and  force  or  fear.  It  will  assist  us  to 
see  the  precise  nature  and  force  of  the  objections  now  referred  to,  if 
we  remark  that,  at  an  early  period  in  the  history  of  Jurisprudence, 
all  deeds  went  by  the  general  name  of  Voluntatis,  i.e,,  simply  the 
parties'  will  or  pleasure  with  respect  to  the  matter  of  the  deed.  This 
is  a  circumstance  strongly  illustrative  of  the  free  consent  requisite  to 
the  validity  of  deeds.  The  principle  of  this  title,  viz.,  that  every  con- 
tract and  deed  shall  be  the  fruit  of  a  free  act  of  the  grantor's  will,  is 
retained  by  us,  although  the  name  is  now  limited  to  being  synony- 
mous with  "  testament."  From  this  doctrine,  that  a  man's  contracts 
must  be  the  fruit  of  his  own  free  will,  it  follows  as  a  corollary,  that 
the  law  will  not  give  effect  to  such  deeds  as  are  granted  under  error 
with  respect  to  the  essence  of  the  matters  to  which  they  relate,  or 
which  are  procured  from  the  grantor  by  fraud  practised  upon  him,  or 
are  extorted  from  him  by  force  or  fear ;  for,  where  there  is  error  in 
essentials,  the  deed  is  expressive  of  the  grantor's  will  in  reference  to 
his  own  erroneous  conception,  and  not  with  relation  to  the  real  matter 
in  hand ;  where  fraud  is  practised,  the  will  to  grant  the  deed  is 
founded  upon  the  error  which  the  fraud  engenders ;  and,  when  force 
is  used,  the  deed  has  its  immediate  cause  in  the  will,  not  of  the 
grantor,  but  of  the  coercing  party.  It  is  unnecessary  to  enlarge 
upon  a  doctrine  which  commends  itself  to  the  understanding  upon 
principles  so  just  and  obvious,  and  which,  accordingly,  must  find  a 
place  in  the  jurisprudence  of  every  enlightened  country.  In  the 
formularies  of  Marculfus,  compiled  in  the  eighth  century,  we  find  the 
absence  of  force  and  of  error  generally  set  forth  in  the  preamble  of 
Barbarorum  doods,  thus : — ^^  Constat  me,  nuMius  coactum  imperio,  neque  imaginario 
Leges,  11. 235.  '^  jure  sed  proprke  voluntatis  arbitrio,  vobis  vendidisse"  etc.  A 
declaration  to  the  same  purpose  is  contained  in  a  writ  dated  1533, 
Vol.  ii.  p.  246.  cited  by  Mr.  Ross : — "  Ego  non  vi  aut  metu  ductus  nee  errore  lapsus, 
"  seu  dole  circumventus  sed  med  merd  purd  et  spontanea  volunUUe," 
etc.  We  shall  refer  to  a  limited  number  of  decisions  by  way  of  il- 
lustration. 
Dbedsorakted  And  first,  with  regard  to  error, — A  mistake  merely  with  regard  to 
^HMe^i^w.  ^^^^^^^^^^  qualities  will  not  suffice  to  set  aside  a  contract ;  it  must 

be  an  error  in  the  very  essence  of  the  contract,  regarding  either  the 
person  contracted  with  or  the  subject-matter.  The  distinction  between 
what  is  essential,  and  what  is  accidental  or  circumstantial,  is  well 
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illustrated  by  the  example  in  Stair : — *'  As  if  one  married  Sempronia,  i.  9. 9. 
"  supposing  she  were  Maevia,  the  marriage  had  no  farther  progress 
"  (but  by  subsequent  consent),  and  it  is  void.     But  if  he  married 
"  Sempronia,  supposing  her  to  be  a  virgin,  rich,  or  well-natured,  which 
"  were  the  inductives  to  his  consent,  though  he  be  mistaken  therein, 
"  seeing  it  is  not  in  the  substantial,  the  contract  is  valid."     An  ex- 
ample of  essential  error  with  regard  to  the  person  contracted  with 
occurs  in  the  case  of  Love  v.  Kempt's  Creditors,  24th  June  1 786,  where  M.  4948. 
a  man  had  furnished  goods  to  a  son,  upon  a  guarantee  believed  to  be 
authorized  by  his  father.    This,  however,  not  being  the  case,  the 
contract  was  annulled,  and  the  goods  restored.     And,  for  an  instance 
of  error  in  the  subject-matter  of  the  contract,  we  may  refer  to  the 
case  of  Hepburn  &  Sommerville  v.  Campbell,  4th  July  1781,  where  a  M.  14168. 
party  had  bought  lands  according  to  a  rental,  which  applied  only  to 
two  acres  and  a  half ;  but,  after  the  sale,  it  was  discovered  that,  al- 
though the  upset  price  had  been  fixed  with  relation  to  the  rental  of 
that  limited  extent,  the  subjects,  as  described,  really  amounted  to 
seren  acres.     The  purchaser  contended  that  he  was  entitled  to  the 
whole  seven  acres,  these  having  been  specially  enumerated  ;  but  the 
Court  found  that  the  sale  was  effectual  only  to  the  extent  of  two  and 
a  half  acres  ;  but  that  it  was  optional  to  the  purchaser  either  to  hold 
his  purchase,  or  to  reject  the  same  as  he  should  think  fit.     In  the 
case  of  Hepburn  there  were  clear  data  for  ascertaining  what  was  in 
contemplation  of  both  parties,  and  so  for  establishing  the  error.*    But 
where  the  sale  is  of  things,  so  described  as  undoubtedly  to  include 
all  falling  within  the  description,  the  seller  will  not  be  heard  after- 
wards to  plead  ignorance  with  respect  to  any  of  the  things  so  com- 
prehended.    So,  in  a  general  sale  of  all  the  articles  per  aversionem 
OQ  certain  premises,  that  had  been  used  as  a  white-lead  and  colour 
manufactory,  the  advertisement  of  the  sale  referring  to  paints,  var- 
nishes, etc.,  it  was  held  to  be  no  ground  of  reduction,  that  certain 
vats,  admittedly  included  in  the  sale,  were  afterwards  found  to  con- 
tain a  valuable  quantity  of  white-lead,  the  existence  of  which  was 
unknown  to  either  party  ;  Dawson  v.  Muir,  6th  March  1851.     In  the  13  D.  S44. 
report  there  is  a  reference  to  the  case,  put  by  Pothier,  of  a  golden 
tripod  found  in  the  net,  when  the  cast  has  been  purchased,  and  which 
would  not  be  held  to  go  to  the  purchaser.     Such  a  capture  could  not 
be  held  to  be  in  the  contemplation  of  the  parties ;  and  Lord  Fullerton 
remarks,  that  the  case  of  the  jactus  retis  would  be  differently  decided, 

*  In  the  caM  ot  HamUUm  v.  Wiutem  Bank,  12th  Jane  1861,  a  party  parchased  certain  23  D.  1033. 
nijecti  under  articles  of  roup,  which,  after  describing  the  piece  of  gpround,  added  *'  with  the 
*'vhole  hnildingB  and  booses  erected  thereon."  The  title  was  completed  and  possession 
fcOoved,  after  which  it  was  diacovered  that  the  buildings  sold  were  built  to  a  considerable 
fxtnt  OD  the  loiam  of  an  adjoining  feu.  The  Court  held  that  there  was  such  essential 
ermr  as  entitled  the  pnrchaser  to  get  qiut  of  his  bargain,  and  to  demand  repetition  of  the 
price. 
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Error— contt^  where  the  quantity  of  fish  was  unexpected,  or  the  quality  unusual, 
the  produce  being  still  ejusdem  generis.     Reference  may  also  be  made 

16  D.  646.  to  the  case  of  Black  v.  Cullen,  1st  April  1853,  which  is  a  remarkable 
example  of  effect  denied  to  a  deed,  on  the  ground  of  error  and  con- 
cealment.— A  party  had  authorized  his  broker  to  buy  shares  for  him 
up  to  a  certain  date,  which  the  broker  on  15th  October  announced 
that  he  had  done.  A  transfer  of  shares,  signed  by  the  seller  on  6th 
November,  was  afterwards  signed  by  the  purchaser,  the  price  paid, 
and  the  transfer  retained  twelve  months  by  the  purchaser.  It  after- 
wards turned  out  that  the  shares  transferred  were  not  those  the  pur- 
chase of  which  had  been  advised  on  15th  October,  but  others  bought 
on  6th  November ;  while,  on  3d  November,  a  call  had  been  made  on 
all  the  shares  of  the  company,  which  fact  had  not  been  communicated 
to  the  purchaser  when  he  took  the  transfer,  nor  was  he  made  aware 
that  the  transfer  did  not  apply  to  the  shares  first  purchased.  The 
purchaser  having  refused  to  register  himself  as  proprietor  of  the  shares 
contained  in  the  transfer,  it  was  held  that  the  seller  could  not  compel 
him  to  do  so,  though  the  seller  was  not  cognisant  of  the  broker's  mis- 
conduct in  substituting  the  one  set  of  shares  for  the  other ;  and 
that  the  acceptance  and  signing  of  the  transfer,  and  payment  of  the 
price,  did  not  infer  acquiescence  by  the  purchaser  in  the  second 
purchase,  in  respect  he  was  not  acquainted  with  the  fact  of  the 
call,  or  of  the  shares  being  different  from  those  first  ordered  and 
bought* 

Fraud  dann  In  cascs  of  fraud,  vhi  dolus  dedit  causam  contractui,  the  party  has 

iractui.  '  ^^^  ^^  reality  contracted,  but  has  been  deceived,  and  the  fraud  may 
be  stated  by  him  either  by  way  of  exception,  when  sued  for  imple- 
ment, or  he  may  institute  an  action  to  have  the  contract  set  asida 
It  need  hardly  be  stated,  that  the  fraud  must  be  unknown  to  the 

.  9. 9.  party  on  whom  it  is  practised,  since,  in  the  words  of  Lord  Stair,  "  he 

"  who  knoweth  the  snare  cannot  be  said  to  be  ensnared,  but  to  en- 
*^  snare  himself/'  The  deceit  used  must  also  be  an  efficient  cause  of 
the  obligation,  which  will  be  sustained  notwithstanding  the  practice 
of  deceit,  if  it  shall  proceed  independently  thereof  from  the  granter's 
own  mind  and  will. 

These  points — that  the  fraud  must  be  inherent,  dans  causam  con^ 
tractuif  and  that  the  objection  is  irrelevant  if  the  party  discovers  the 


II  D.  1012.  *  A  striking  example  of  essential  error  occurred  in  the  case  o^  Adamson  t.  The  OUu- 

goto  Water-  Work  CommissionerSf  23d  June  1859.  In  this  case  a  contract  had  been  entered 
into  to  cut  a  tunnel  of  a  given  distance.  The  contractor  averred  that  he  was  induced  to 
accept  the  contract  by  leason  of  representations  which  had  been  made  to  him  of  the  nature 
of  the  stratum  through  which  the  tunnel  was  to  pass.  It  turned  out  that  the  stratum  con- 
sisted of  mnch  harder  stone,  and  was  much  more  difiBcult  to  work  than  had  been  stated. 
The  Court  held  that  the  averments,  if  proved,  would  entitle  the  contractor  to  set  aside  the 
contrnrt. 
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fraud  before  executing  the  deed — ^are  both  exemplified  in  Irvine  or  7  BeU's  App. 
Douglas  v.  KirkpcUrick,  2d  August  1850.     This  case  shows  also,  that  ^^^' 
the  objection  of  fraud  is  not  excluded  by  lapse  of  time.     "  A  Court 
"  of  Equity,"  it  was  said,  "  will  overleap  the  barrier  of  time,  to  get  at 
''  the  fraudulent  parties  and  their  deeds,  and  to  undo  these  deeds,  and 
"  to  prevent  any  one,  whether  accomplice  or  innocent,  from  profiting 
"  by  the  fruits  of  fraud."     In  Walker  v.  Young,  24th  December  1695,  4  Br.  Supp. 
a  father  absconded,  having  reported  himself  to  be  dead,  and  his  son 
acted  as  his  successor  for  several  years,  and  obtained  loans,  after 
which  the  father  reappeared,  and  competed  with  the  son's  creditors 
for  the  goods  affected  by  their  diligence.     The  Lords  regarded  this  as 
a  fraud,  and  preferred  the  son's  creditors.     A  remarkable  instance  of 
circumstantial  fraud  is  presented  in  the  case  of  Thomson  v.  Hender-  M.  4906. 
Km,  4th  December  1665.     There  a  party  had  granted  a  bond  for  a 
sum  of  money  to  his  brother,  who  assigned  the  same  to  a  third  party ; 
the  assignee  having  given  a  charge  to  enforce  payment,  the  debtor 
suspended  and  produced  a  discharge  by  his  brother,  the  original  cre- 
ditor, bearing  the  same  date  and  witnesses  as  the  bond.     The  Lords 
required  the  suspender  to  show  some  reasonable  cause  for  taking  a 
discharge  at  the  time  he  granted  the  bond.'^ 

The  Statute  1696,  cap.  5,  is  directed  against  preferences  granted  by  Reduction  ov 
parties  on  the  eve  of  bankruptcy  in  favour  of  particular  creditors,  uhdbr  Act- 
These  are  justly  accounted  frauds,  inasmuch  as  a  party  labouring  in  ^696,  cap.  6. 
his  circumstances  cannot  give  any  portion  of  his  property  to  one  cre- 
ditor without  injuring  the  rest  by  diminishing  the  means  of  their 
p&jment.      This  enactment,  accordingly,  declares  to  be  null  all  dis- 
positions,  assignations,  and  other  deeds  granted  by  the  bankrupt 
directly  or  indirectly  within  sixty  days  of  bankruptcy,  either  for  the 
satisfaction  or  further  security  of  any  creditor  in  preference  to  the 

♦  See  aUo  the  case  of  Watt  v.  FindXay^  20th  February  1846.  There  a  party  had  pur-  g  D.  529. 
dtased  whisky,  to  he  paid  for  on  delivery.  At  the  time  of  delivery  ho  induced  the  seller  to 
give  him  credit  fur  the  price,  concealing  the  fact  that  he  was  bankrupt,  and  had  already 
taken  steps  to  obtain  sequestration,  which  was  shortly  afterwards  awarded.  It  was  lield,  in 
a  qnesUoo  between  the  seller  and  the  trustee  on  the  purchaser's  sequestrated  estate,  that 
tile  delivery  had  not,  in  respect  of  the  fraudulent  conduct  of  the  purchaser,  so  vested  the 
property  in  him  that  his  creditors  could  take  advantage  thereof.  This  case  was  founded  on 
•s  a  precedent,  in  that  of  Richmond  v.  Railtotiy  26th  January  1854.  But  there,  in  a  question  16  D.  372. 
«ith  general  creditors,  the  seller  was  held  not  entitled  to  claim  restitution  of  the  goods  deli- 
v^nd,  and  redaction  of  the  sale  on  the  ground  of  fraud,  in  respect  his  conduct,  in  dealing 
vith  the  purchaser  subsequently  to  the  sale  and  delivery,  was  such  as  to  deprive  him  of  the 
mnedy,  which  might  otherwise  have  been  competent. 

la  reductions  upon  the  ground  of  fraud,  the  pursuer,  in  order  to  make  his  action  relevant, 
■uot  ^lecificaDy  set  forth  circumstances  from  which  fraud  may  be  inferred.  He  must  "  aver 
^  nch  a  state  of  facts  as  shall,  if  the  jury  find  it  proved,  amount  to  fraud  in  the  view  of  the 
"  Conrt.'*  It  is  otherwise  in  cases  where  malice  and  want  of  probable  cause  are  averred, 
sad  sre  necessaiy  to  the  relevancy  of  an  action,  the  averment  of  the  details  from  which 
tW  are  to  be  deduced  not  being  required.  They  are  for  the  Jury,  not  for  the  Court ;  Smiih  161).  403. 
1'  Watt't  Trustees,  20tL  Janudry  1854. 
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other  creditors.*  For  an  instance  of  a  preference  granted  indirectly 
being  reduced,  see  Barbour  v.  Johnstone^  30th  May  1823.i-  But  this 
Statute  does  not  strike  at  deeds  which,  though  granted  within  sixty 
days  of  bankruptcy,  yet  are  in  specific  implement  of  obligations  pre- 
viously granted  at  a  greater  distance  of  time ;  Cranstoun  v.  Bontine, 
2i  February  1830 ;  affirmed  on  appeal,  6th  July  1832.  But,  in  order 
to  give  the  deed  this  protection,  it  must  be  made  in  implement  of  an 
engagement  instantly  to  grant  a  security  as  the  consideration  of  an 
advance.  When,  therefore,  the  obligation  was  to  assign  at  any  time 
when  required^  an  assignation  made  within  six  days  of  bankruptcy  was 
found  reducible  under  the  Statute ;  Moncrieffv.  Sc^y,  16th  December 
1851.+ 

The  obtaining  of  deeds  by  force,  which  Lord  Stair  calls  extortion, 
is  well  described  by  him  as  "  the  act  of  force  or  other  mean  of  fear, 
whereby  a  person  is  compelled  to  do  that  which  of  his  proper  incli- 
nation he  would  not  have  done."  It  is  more  easily  sustained  in  the 
case  of  parties  subject  to  natural  facility  or  weakness,  and  especially 
in  the  case  of  wives ;  and  more  readily  where  the  deeds  challenged 
are  either  gratuitous,  or  granted  for  an  inadequate  consideratioit 
This  objection  enters  so  deeply  into  the  constitution  of  the  contract 
as  to  produce  a  lahes  realise  or  inherent  vitiation,  so  as  to  affect  the 
ground  of  debt  even  after  it  passes  into  the  hands  of  a  third  party ; 
Wightman  v.  Oraham,  6th  December  1 787.  There  a  bill,  granted 
under  the  terror  of  imprisonment,  was  found  of  no  validity  even  in 
the  hands  of  an  onerous  indorsee.  In  Stuarts  v.  Whitefoord,  10th 
January  1677,  a  disposition  of  lands  was  reduced,  having  been 
granted  in  favour  of  a  party  who  had  apprehended  the  grantor  with- 
out a  warrant,  kept  him  two  days  prisoner  in  his  own  house,  then 
had  him  apprehended  upon  a  caption  following  on  a  decree  granted 
by  himself,  and  carried  him  from  place  to  place  in  the  night,  with- 
out the  knowledge  of  his  friends,  for  many  days,  until  he  extorted 
the  disposition  from  him.  In  Cassie  v.  Fleming,  27th  June  1632,  it 
was  found  relevant  to  reduce  a  wadset  granted  by  a  married  woman, 
that  she  was  compelled  to  consent  to  it,  being  beaten  by  her  hus- 
band to  the  effusion  of  blood,  and  menaced  by  him,  and  othemise 
abused,  and  expelled  out  of  his  house.     So  likewise  in  Tait  v.  Wilson, 

*  By  the  Act  19  and  20  Vict.  cap.  79,  §  0,  it  is  enacted,  that  the  date  of  a  deed  under 
that  Act,  and  also  under  the  Act  1690,  cap.  5,  shall  be  the  date  of  recording  the  saaine, 
where  sasine  is  requisite ;  and,  in  other  cases,  of  registration  of  the  deed,  or  of  delivery,  or 
of  intimation,  or  of  such  other  proceeding  as  shall  in  the  particular  case  be  requisite  for 
rendering  such  deed  completely  effectual. 

t  The  opinions  of  the  Judges  in  this  case  are  given  in  a  Note,  7  Shaw,  p.  752. 

X  The  doctrine — that  specific  performance  of  nn  obligation  is  not  viewed  as  a  voluntary 
deed  granted  to  a  creditor  for  his  satisfaction,  and  so  reducible  under  the  Statute ;  and,  in 
particular,  that  delivery  by  a  seller  to  a  buyer  of  what  has  been  sold  by  the  former  to  the 
latter  beyond  the  sixty  days  is  not  such  a  reducible  deed — is  illustrated  in  Taylor  v.  Ferrie^ 
8th  March  1855 — ^a  case  in  which  the  whole  Judges  were  consulted. 
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4th  Jane  1831,  a  discharge  by  a  married  woman  was  reduced,  on 
the  ground  that  it  had  been  extorted  from  her  by  imprisonment  for 
thirty  days. 

Another  example  of  deeds,  inoperative  on  account  of  the  fear  pre-  Cohsbst  by 
snmed  in  law  necessarily  to  exist  in  the  circumstances  of  their  execu-  ^^DBjH'HaED 
tion,  is  presented  in  the  case  of  consent  given  by  the  heir-at-law  to 
dispositions  granted  to  his  own  prejudice  on  deathbed.     Such  con- 
sent is  not  allowed  to  preclude  the  heir's  right  of  reduction  ;  Inglia  M.  3327. 
T.  Hamilton,  4th  December  1738;   because,   as  Erskine  says,  few 
heirs,  from  fear  of  being  disinherited,  would  dare  refuse  to  sign  such 
renunciations. 

From  the  exception  of  vis  aut  metus  is  exempted  the  fear  which  Exkmftjohs. 
results  from  the  regular  execution  of  lawful  diligence ;  and  it  is  only 
such  deeds  granted  under  the  pressure  of  diligence  as  have  no  rela-  Diugehce. 
tion  to  the  debt  upon  which  that  diligence  has  proceeded,  that  will 
be  reduced.     The  Court,  by  an  equitable  application  of  this  doctrine 
—where  a  party  had,  while  imprisoned  for  debt,  executed  a  dispo- 
sition of  heritable  property  in  favour  of  the  incarcerating  creditors, 
who  sold  it  for  a  price  exceeding  their  claims — reduced  the  disposi- 
tion, excepting  in  so  far  as  it  should  operate  as  a  security  for  the  debt 
owing  to  the  disponees;  Frdser  v.  Black  and  Knox,  13th  December  F.C. 
1810. 
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CHAPTER  11. 

THE  STATUTORY  SOLEMNITIES  OF  DEEDS. 

We  have  now  disposed  of  the  inquiries  naturally  demanding  atten- 
tion antecedently  to  the  examination  of  the  necessary  qualities  of 
deeds — having  ascertained  (in  a  negative  form  by  determining  the 
exceptions)  the  qualifications  which  capacitate  parties  to  grant  or  re- 
ceive deeds ;  having  ascertained  also  those  elements  in  things  which 
seclude  them  from  the  class  of  matters  about  which  deeds  may  legally 
be  granted  and  received ;  and  having  also  inquired  into  such  circum- 
stances preliminary  to  the  subscription,  as  deprive  the  deed  of  the 
essential  property  of  the  granter's  free  deliberative  consent  The 
next  part  of  the  subject  which  will  engage  our  attention  is  the  mode 
of  investing  deeds  with  authority,  in  order  that  they  may  be  received, 
and  have  effect  given  to  them,  as  undoubted  acts  of  the  parties  who 
grant  them. 

The  first  thing  to  be  ascertained,  then,  is  this — What  is  essential 
to  a  writing,  in  order  that  it  may  receive  effect  as  an  act  done  by  a 
party  for  the  purpose  of  affecting  a  right  belonging  to  him  ?  The 
writing  which  expresses  and  constitutes  the  completed  evidence  of 
such  an  act  is  called  a  Deed — in  Latin,  factum — as,  emphatically,  a 
thing  of  high  importance  done  with  respect  to  property.  Now,  how 
is  it  to  be  made  clear  that  this  deed  is  truly  the  real  and  deliberate 
act  of  the  party  by  whom  it  professes  to  have  been  granted,  and  that 
it  is  not  falsely  ascribed  to  him  ?  How  is  it  to  be  impressed  with 
such  credentials,  that  it  shall  obtain  what  our  old  legal  phrase  calls 
"  faith  in  judgment" — that  is,  credit  in  a  Court  of  Law  as  being  truly 
the  act  of  the  granter  ? 

In  order  to  obtain  a  distinct  conception  of  the  meaning  and  effect 
of  the  forms  used  for  the  purpose  of  securing  the  authenticity  of 
deeds,  it  will  be  advantageous  to  take  a  brief  review  of  the  practice 
which  obtained  before  the  establishment  of  the  solemnities  now  ob- 
served ;  and  as  this  character  of  authenticity  is  a  quality  indispens- 
able to  every  deed  which  professes  to  be  executed  according  to  the 
legal  requirements,  and  as  the  want  of  that  quality  is  the  first  point 
of  attack  in  every  challenge  of  a  deed,  we  cannot  bestow  too  much 
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pains  in  obtaining  a  thorough  knowledge  of  this,  which  lies  at  the 
foundation  of  the  subject. 

The  Laws  of  no  country,  perhaps,  contain  a  more  striking  example  ATTsarATiov 
of  anxious  and  effectual  precautions  to  authenticate  a  party's  deed  i^^^^i" 
or  act,  than  is  found  in  the  provisions  of  the  Civil  Law  for  the  attesta-  Romah  Law. 
tion  of  testaments  or  last  wills.     These  forms  of  attestation  were  re- 
ferred to  in  the  discussion,  and  by  Lord  Chancellor  Eldon  in  the 
decision,  of  a  case  to  which  we  shall  presently  have  occasion  to  refer 
as  settling  several  important  points  in  this  branch  of  our  Law  ;  and 
it  will,  therefore,  be  useful  to  state  shortly  the  forms  observed  in 
making  a  will  according  to  the  Law  of  Rome.     We  could  not  other- 
wise, probably,  obtain  a  better  notion  of  the  true  object  and  effect  of 
solemnities  in  the  execution  of  deeds. 

Without  dwelling  upon  the  form  which  prevailed  in  the  first  in- 
stance of  making  wills  in  the  Comitia,  so  that  they  took  effect  as 
acts  of  the  supreme  power  of  tlie  State,  or  upon  that  which  obtained 
afterwards  of  making  a  present  sale  fictione  juris  of  the  testator's 
succession,  it  will  suffice  to  note  the  forms  ultimately  observed. 

A  will  might  be  in  writing  or  verbal,  scriptum  vel  nuncupativum. 
But  in  either  case  the  observance  of  every  prescribed  solemnity  was 
required  under  the  pain  of  nullity.     Solemnities  were  internal  or  ex- 
ternal    The  internal  requisite  was,  that  an  heir  should  be  appointed 
in  direct  or  imperative  terms,  such  as  "  Titius  hceres  esto."    The  ex- 
ternal solemnities,  and  these  are  for  our  present  purpose,  were — Ist, 
That  the  will  should  be  uno  contextu — that  is,  made  by  one  continuous 
and  uninterrupted  act.     2dly^  It  was  necessary  that  seven  witnesses 
specially  called  should  be  present ;  and  no  female,  or  pupil,  or  ser- 
vant, or  insane  person,  or  one  who  could  not  speak,  or  hear,  or  see, 
or  any  person  of  bad  character,  could  act  as  a  witness ;  neither  could 
the  heir,  or  one  subject  to  the  patria  poteataa  of  the  testator  or  of  the 
heir.     These  solemnities  were  common  to  the  written  and  nuncupa- 
tive wills.     In  the  written  will  it  was  required,  idly.  That  the  testator 
ihoold  either  himself  write  it,  in  which  case  it  was  called  a  holograph 
testament,  or  that  he  should  subscribe  it ;  or,  if  he  could  not  write, 
be  was  required  to  procure  an  eighth  witness  to  subscribe  for  him. 
i^y,  That  the  witnesses  should  not  only  subscribe  the  will,  but  also 
set  their  seals  to  it     In  the  nuncupative  will  it  sufficed,  if  the  tes- 
Utor  declared  his  last  will  viva  voce  in  the  presence  of  seven  proper 
witnesses  called  for  the  purpose,  and  who  both  saw  the  testator  and 
onderstood  him. 
Now,  from  all  this  there  are  two  lessons  to  be  learned: — Th^  first  Lmbonstobb 

.  ,  ,  •^  LEARNED  FROM 

u,  that  the  will  was  equally  valid  whether  it  was  written  or  verbal,  the  mode  or 
The  writing,  therefore,  was  not  essential,  although,  it  adopted,  it  re-  J^^*^ J*^ 
quired  to  be  done  in  due  form.     Thus  the  writing — that  is,  what  we  cording  to  the 

Civil  Law. 
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Attestation     call  the  Deed — was  not,  strictly  speaking,  the  will     Tlie  will — the 
Civil  Law.^    essence  of  the  thing — was  the  "  Sententia  voluntatis;"  the  declaration 

of  his  will  by  the  testator — the  desire  and  act  of  his  mind  as  ex- 
pressed either  in  words  or  in  writing.  The  will  took  effect  whether 
it  was  written  or  not.  The  only  use  of  the  writing,  therefore,  was, 
that  it  more  certainly  preserved  evidence  of  what  the  will  waa  Now, 
this  is  a  distinction  which  it  is  useful  to  bear  in  mind,  viz.,  that  even 
where  writing  is  by  law  made  essential  (for  words  are  by  a  general 
principle  of  law  sufficient  to  constitute  an  obligation,  unless  writing 
be  required),  the  deed,  t.e.,  the  writing,  is  not  the  operating  act  of  the 
grantcr.  His  mental  act  is  that  which  constitutes  the  right  of  the 
grantee,  and  the  deed  is  the  evidence  of  that  mental  act  This  is 
clearly  shown  by  the  power  under  our  Law,  when  a  deed  is  lost,  to 
supply  its  place  by  judicially  proving  its  tenor.  If  the  deed  consti- 
tuted the  right,  then  the  right  would  be  lost  along  with  it ;  but  the 
right  remains,  having  been  created  by  the  mental  act  of  the  granter, 
although  the  evidence  of  it  is  impaired  by  the  loss  of  the  deed.  At 
the  same  time  it  must  be  kept  in  view,  that,  although  the  operating 
energy  of  a  transaction  depends  upon  the  mental  act  of  the  granter, 
that  mental  act  must  be  declared  and  made  known  in  the  way 
which  the  Law  has  required  ;  otherwise  it  is  clear  that  no  benefit  can 
accrue  to  the  party  in  whose  favour  it  is  granted  ;  and  where  solem- 
nities are  prescribed  under  the  sanction  of  nullity,  the  consequence 
of  omitting  a  solemnity  so  prescribed  is,  that  no  effect  can  be  given 
to  the  deed  or  other  attempted  declaration,  any  more  than  if  the  act 
had  remained  undeclared  in  the  mind  of  the  granter.  The  second 
lesson  which  we  are  taught  by  the  singularly  stringent  conditions 
under  which  the  Roman  will  was  made,  is  the  purpose  of  solemnities 
in  the  execution  of  deeds.  What  was  the  end  of  these  solemnities 
in  the  case  cited  ?  The  calling  of  so  many  witnesses  so  carefully  se- 
lected, their  subscriptions  and  their  seals,  added  nothing  to,  and  in 
no  way  affected,  the  intention — the  will — of  the  testator,  as  that  in- 
tention and  will  existed  in  his  own  mind.  It  was  not  to  help  him  to 
make  up  his  mind  that  the  witnesses  were  called.  The  design  of  the 
whole  complicated  ceremonial  was  simply  this,  to  make  assurance 
sure,  that  the  will,  as  expressed  in  writinp^  or  in  words,  was  in  truth 
the  voluntatis  sententia — the  very  mind  and  will  of  the  testator.  The 
whole  proceeding  was  directed  to  this  end.  The  calling  of  seven  wit- 
nesses was  itself  a  strong  evidence  of  the  formed  intention  to  make 
a  will ;  the  concurrence  of  seven  witnesses,  especially  when  all  who 
might  be  biassed  or  incapacitated  by  influence,  venality,  or  infirmity, 
were  excluded,  was  a  singularly  strong  proof  of  the  purport  of  the 
will ;  and  when  the  will  was  written,  the  writing  or  subscription  of 
it  by  the  testator,  and  the  subscription  and  sealing  by  all  the  wit- 
nesses, afforded  the  strongest  guarantee  that,  after  the  testator's  death. 
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his  very  will  and  intention  would  exist  in  the  precise  terms  in  which 
it  flowed  from  his  own  mind  and  lips. 

The  design  of  solemnities  in  the  execution  of  deeds,  then,  is  to  make  Design  of  So- 
il certain  that  the  thing  stated  in  the  deed  as  done,  was  really  the  ^^^^""'^  ^^ 

./.  EXECUTION  OF 

mind  and  act  of  the  grantor.  The  law  fixes  certain  forms  to  be  ob-  Deeds. 
senred  by  the  maker  of  a  deed,  and  says  to  him,  "  The  observance  of 
"  these  forms  shall  be  the  test  whether  you  were  in  earnest."  If 
they  are  observed,  the  deed  will  receive  eflTect ;  if  they  are  not  ob- 
served, the  deed  will  not  receive  effect.  Solemnities  are  thus  the 
legal  tests  of  the  validity  of  deeds. 

The  method  and  details  of  the  execution  of  deeds  among  the  Romans 
are  characteristic  of  the  high  degree  of  civilisation  to  which  that  people 
bad  attained.  A  history  of  the  modes  of  executing  deeds  in  Scotland 
and  England,  would  be  illustrative  chiefly  of  the  confinement  of  the 
art  of  writing,  and  of  the  advantages  connected  with  it,  to  the  Clergy 
before  the  Reformation,— of  the  influence  of  religion  and  its  associa- 
tions carried  into  the  ordinary  secular  transactions  of  life, — and  of  the 
rapid  advancement  of  education  in  Scotland  after  the  Reformation. 

The  seal  is  that  part  of  the  execution  under  the  Civil  Law  which  Adthentica- 
was  most  generally  retained  after  the  fall  of  the  Roman  Empire ;  and  bt^the'^Sealof 
this  was  a  mode  of  authentication  not  peculiar  to  that  Law,  but  de-  the  Grantee. 
rived  by  it,  probably  from  more  ancient  sources.     From  the  book  of 
Esther,  we  find,  that  sealing  was  in  the  East  the  mode  of  authentica-  viii.  8. 
ting  Royal  mandates — "  For  the  writing  which  is  written  in  the 
"  king's  name,  and  sealed  with  the  king's  ring,  may  no  man  reverse." 
There  are  other  instances  in  the  Sacred  Writings  of  the  use  of  seals, 
and  the  book  of  Jeremiah  contains  in  its  32d  chapter  an  account 
of  the  purchase  of  a  field — "  I  subscribed  the  evidence  and  sealed  it, 
**  and  took  witnesses,  and  weighed  him  the  money  in  the  balances." 
Scaling,  however,  was  not  a  mode  of  authentication  used  in  the 
earlier  writings  with  which  we  are  acquainted  in  Scotland.     It  is  the 
opinion  of  some,  that  the  Scotch  borrowed  from  the  Anglo-Saxons 
their  method  of  authenticating  deeds.     Amongst  the  Saxons  such 
persons  as  could  write  subscribed  their  names,  and  whether  they 
could  write  or  not,  they  aflSxed  a  mark  in  the  form  of  a  cross, — a 
mode  of  subscription  which  is  in  use  among  the  illiterate  at  the  pre- 
sent day.     A  charter  is  preserved  bearing  the  subscription  by  a  cross 
of  one  of  the  Saxon  kings,  with  the  ingenuous  confession  that  it  was 
so  signed  on  account  of  his  inability  to  write.     That  this  mode  of 
subscription  had  a  religious  import,  appears  from  the  terms  of  the 
attestation  of  this  charter  : — "  Propria  manu  pro  ignorantia  liter- 
"arum  siGNUM  sahcta  crugis  eoopressi  et  subscripsi,"  And  it  is  equally 
clear  from  other  evidence,  that  the  signature  by  a  cross  was  regarded 
as  imparting  to  the  deed  upon  which  it  was  subscribed  the  preserva- 
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tive  influence  of  a  charm — a  feeling  expressed  in  the  rhyming  hexa- 
meter, "  Per  cruets  hoc  signum  fugit  hinc  procid  omne  malignum," 
On  the  fourth  page  of  Anderson's  Diplomata,  there  will  be  found  a 
charter  of  Duncan  L  of  Scotland,  attested  by  the  cross  of  the  king 
and  crosses  made  by  the  writer  of  the  deed  and  by  various  witnesses. 
The  last-mentioned  charter  has  appended  to  it  also  the  seal  of  the 
king,  and  in  this  he  is  supposed  to  have  imitated  William  the  Con- 
queror, who  introduced  the  practice  of  sealing  as  the  sole  mode  of 
attesting  writings.  The  Normans  did  not  subscribe,  because  they 
could  not  write ;  and  the  practice  of  subscribing  was  abolished  in 
England  after  the  Conquest.  The  impressions  of  their  seals  consisted 
of  a  knight  on  horseback,  or  other  devices ;  and  coats-of-aims  were 
not  introduced  until  after  the  Crusades,  during  which  they  were  flrst 
used  for  the  purpose  of  distinguishing  different  countries  and  persons. 
The  practice  of  execution  by  sealing  alone  continued  in  England  until 
the  time  of  Cliarles  ii.,  when  the  Saxon  custom  of  signing  was  revived 
by  Statute,  although  it  does  not  appear  to  have  come  rapidly  into 
general  observance ;  and  hence  the  common  form  of  attesting  English 
deeds,  ^^ sealed  and  delivered"  continued  long  after  the  additional 
formality  of  signing  was  required  by  Statute.  The  form  of  execution 
in  Scotland  appears  to  have  followed  the  English  practice  ;  and  this 
circumstance  may  be  attributed  with  probability  to  the  connexion  of 
both  countries  with  the  Church  of  Rome,  whose  clergy  long  possessed 
almost  exclusively  the  art  of  writing.  Accordingly,  we  And  deeds 
prior  to  the  year  1540  executed  by  the  seal  of  the  grantor  alone,  the 
names  of  witnesses  being  inserted  at  the  end  of  deeds  relating  to  im- 
portant matters.  The  test  of  the  authenticity  of  a  deed,  therefore, 
was  the  correspondence  of  the  seal  appended  to  it,  with  the  known 
seal  of  the  grantor  bearing  his  coat-of-arms  or  his  initials.  Such  a 
system  was  manifestly  imperfect,  and  liable  to  abuse ;  and  it  was 
probably  as  a  precaution  against  the  falsification  of  seals,  that  free- 
holders were  required,  by  an  Act  of  James  i.,  1429,  cap.  130,  to  attend, 
personally  or  by  their  attorneys,  and  to  produce  their  seals  at  the 
sheriff's  head  court. 

It  may  be  noticed  that  Magna  Charta  was  executed  before  wit- 
nesses ;  and  this  continued  to  be  the  practice  in  deeds  by  the  Sove- 
reign of  England  until  the  time  of  Richard  i.,  who  altered  the  style 
to  '^teste  me  ipso"  which  form  still  continues.  In  deeds  by  subjects, 
again,  the  names  of  witnesses  present  were  inserted  in  a  clause  com- 
mencing with  the  words,  '*  his  testibus"  which  was  discontinued  in 
the  reign  of  Henry  viii.,  when,  upon  the  revival  of  learning,  writing 
having  become  more  general,  the  practice  was  introduced,  which  still 
prevails,  of  witnesses  subscribing  their  attestation  either  at  the  bottom 
or  on  the  back  of  the  deed.  In  like  manner,  in  Scotland  the  names 
of  witnesses  present  either  accidentally  or  upon  requisition  were 
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mentioned  in  deeds,  anterior  to  the  period  when  the  subscription  of 
witnesses  became  first  customary,  and  afterwards,  as  we  sliall  pre- 
sently find,  a  statutory  requisite.  But  as  long  as  sealing  remained 
the  legal  form  of  executing  deeds,  it  was  not  essential  to  the  validity 
of  the  deed  that  it  should  be  witnessed.  This  appears  from  the  case 
of  Taum  of  Edinburgh  v.  Town  of  Leith,  1  Ith  March  1630.  M.  14500. 

Th«  inconveniences  connected  with  the  attestation  of  deeds  by  Incokteniehcb 
sealing  are  distinctly  stated  by  Sir  Thomas  Craig,  who  says  : —  o'  authenti- 
"  Eighty  years  since  unlimited  faith  was  given  to  deeds,  although  seal. 
"  they  were  authenticated  by  the  seal  of  the  disponer  alone ;  but  Lib.  ii.  IXeg.  4. 
"  frequently  after  his  death  many  inconveniences  wore  occasioned  by 
**  fraud  on  the  part  of  his  widow,  or  of  the  person  who  had  obtained 
"  possession  of  his  seal,  and  it  often  happened  that  dispositions  con- 
"  cocted  after  the  death  of  the  proprietor  were  authenticated  by  his 
"  seal."  These  evils  called  loudly  for  a  remedy,  and  accordingly  the 
Act,  to  which  I  am  now  to  direct  your  particular  attention,  was  passed  i^o.  c.  117. 
with  the  approval,  according  to  Craig,  of  all  classes.  That  Act  is 
the  first  of  the  several  Statutes  by  which  the  execution  of  deeds  is 
now  regulated.  It  was  passed  in  the  latter  end  of  the  reign  of 
James  v.,  who,  although  ho  resisted  the  attempts  made  by  Henry 
niL,  through  his  ambassador,  to  detach  him  from  adherence  to  the 
Cbarch  of  Rome,  and  supported  measures  of  extreme  severity  to 
smother  the  Reformation  in  its  infancy,  yet  pursued  an  enlightened 
policy  in  other  respects,  of  which  a  remarkable  example  was,  that,  in 
this  same  year  1540,  in  order  to  diffuse  a  knowledge  of  the  laws 
UDong  the  inferior  judges  and  the  body  of  the  people,  the  Acts  of 
Parliament  were  ordered  to  be  printed  from  an  authentic  copy 
attested  by  the  sign-manual  of  the  Clerk-Register.  Such  an  order 
implied  advancement  in  general  knowledge  and  intelligence — a  con- 
clusion strikingly  confirmed  by  what  occurred  two  years  later,  after 
the  death  of  this  monarch,  when  liberty  was  granted  to  read  the  Bible 
in  an  approved  translation. 

The  Statute  now  referred  to  is  chapter  117  of  the  seventh  Par- Early  btatu- 
Hament  of  James  v.,  1540.    Its  preamble  corresponds  with  the  state-  "^^^  "^."i!!"" 
ment  of  Craig,  being  in  these  terms  : — "  Because  mennis  scales  may  execution  of 
**  of  adventure  be  tint,  quhairthrow  great  hurt  may  be  genered  to  ^^*^®* 
"  them  that  awe  the  samin  ;  and  that  mennis  scales  may  be  feinzied        '  ^^^ 
"  or  put  to  writinges  after  their  decease."     And  it  enacts : — "  That 
"therefore  na  faith  be  given  in  time  cumming  to  ony  obligation, 
"  band,  or  uther  writing  under  ane  scale,  without  the  subscription  of 
"  him  that  awe  the  samin,  and  witnesse ;  or  else,  gif  the  partie  can- 
"  not  write,  with  the  subscription  of  ane  notar  thereto."   This  Statute 
ia  the  foundation  of  the  present  system  of  executing  deeds,  its  grand 
feature  being,  that,  in  place  of  the  previous  unsatisfactory  practice  of 
sealing,  it  required  the  subscription  of  the  party  either  by  his  own 
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AuTHEHTicA-     hand,  or,  if  he  could  not  write,  by  the  hand  of  a  notary.     It  was 
SuMCBiPTioN    dofectivo,  however,  inasmuch  as,  wliile  witnesses  were  required  to  the 
— eTATDTORT     subscriptiou  of  the  party,  there  was  no  injunction  that  the  witnesses 
REQUIRBMEKT8.  ^^g^ugglygg  ghould  subscribe,  and  it  was  left  doubtful  whether  wit- 
nesses were  necessary  at  all  in  the  case  of  subscription  by  a  notary  ; 
nor  did  the  Act  contain  any  provision  for  inserting  in  the  deed,  or 
otherwise  preserving  the  names  of  the  witnesses  where  they  did  not 
subscribe,  or  their  designations  whether  they  subscribed  or  not.     Mr. 
Ross,  in  commenting  upon  Lord  Eames'  strictures  upon  the  Act 
LectupeB, i.  127. 1540,  says : — "That  Act  expressly  requires  the  subscription  both  of 

"  the  party  and  of  the  witnesses."  In  this,  however,  he  is  not  borne 
out  by  the  terms  of  the  Act,  which,  although  it  required  witnesses, 
is  silent  as  to  their  subscription  ;  and  the  practice  which  followed 
upon  it  showed  that  it  was  understood  to  contain  no  express  rule 
upon  this  point.  In  some  instances  the  witnesses  subjoined  their 
subscriptions,  and  in  others  they  did  not  subscribe,  though  their  names 
were  inserted  in  the  deed  ;  and  the  latter  practice,  which  was  the 
more  common,  left  it  much  in  the  power  of  the  grantors  of  deeds  to 
commit  frauds  by  naming  witnesses  suitable  to  their  own  purposes, 
either  where  the  deed  had  not  been  legally  executed,  or  where  the 
execution  had  been  regular,  but  the  real  witnesses  were  removed. 
Another  inconvenience  attendant  upon  the  Act  1540,  was  found  in 
practice  to  result  from  the  character  of  the  notaries  of  that  time, 
which  was  not  such  as  to  aflFord  sufficient  security  against  fraud,  where 
the  intervention  of  only  one  notary  was  required.  It  was  attempted 
to  correct  both  these  evils,  viz.,  the  uncertain  and  lax  practice  with 
respect  to  witnesses,  and  the  insufficiency  of  one  notary,  by  the  Act  of 
1579,  c.  80.  James  vi.,  1579,  cap.  80.  By  this  Statute  it  was  ordained,  "that  all 
"  contractes,  obligationes,  reversiones,  assignationes,  and  discharges  of 
"  reversiones,  or  eikes  theirto,  and  generallie  all  writtes  importing  heri- 
"  tabill  titill,  or  utheris  bandes  and  obligationes  of  great  importance 
"  to  be  maid  in  time  cumming,  sail  be  subscrived  and  seilled  be  the 
"  principall  parties  gif  they  can  subscrive,  utherwise  be  twa  famous 
"  notars  befoir  four  famous  witnesses,  denominat  be  their  speciall 
"  dwelling-places,  or  sum  uther  evident  takens,  that  the  witnesses 
"  may  be  knawen  being  present  at  that  time,  utherwise  the  saidis  writs 
"  to  mak  na  faith."  This  enactment,  which  is  stated  by  Sir  George 
Mackenzie  to  have  been  framed  upon  the  model  of  a  similar  law  made 
in  France  in  the  year  1556,  expressly  requires,  it  will  be  observed, 
that  the  party  should  still  seal  as  well  as  subscribe,  the  solemnity  of 
sealing  having  likewise  been  continued  by  implication  in  the  previous 
1684,  c.  4.  Act  of  1540.  By  the  subsequent  Act,  1584,  cap.  4,  it  was  declared 
that,  with  respect  to  sealing,  the  Act  should  not  apply  to  such  writs, 
contracts,  or  obligations,  as  the  parties  agreed  should  be  registered  in 
the  books  of  Council,  or  other  Judges'  books,  registration  being  a  more 
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solemn  act  than  sealing.  Although  sealing  was  thus  dispensed  with 
in  such  deeds  only  as  contained  the  parties'  consent  to  registration, 
the  practice  immediately  afterwards  fell  into  disuse  in  all  deeds ;  and 
it  has  long  been  settled,  that  sealing  is  not  a  solemnity  in  the  execu- 
tion of  deeds  ;  but  as  it  is  dispensed  with  by  express  statute  only  in 
deeds  agreed  to  be  registered,  the  validity  of  other  deeds  which  are 
not  sealed  rests  only  upon  a  long  course  of  inveterate  and  incontro- 
verted custom.  This  is  laid  down  by  Sir  George  Mackenzie,  and  it  i.  254. 
may  be  regarded  as  the  more  remarkable,  since,  by  the  Act  1686, 
cap.  4,  passed  only  five  years  before  his  death,  sealing,  or,  as  it  is 
called  in  the  Act,  stamping,  was  dispensed  with  in  all  judicial  cita- 
tions and  executions  of  diligence. 

The  Statute  of  1584  thus  put  a  termination  to  the  practice  of  seal-  Eakly  statu- 
iDg,  by  express  enactment  as  regards  deeds  consenting  to  registration,  ^^^^^^^^ 
and  by  the  force  of  example  and  practice  as  regards  other  deeds.  But 
the  evils  which  the  previous  Act  of  1579  was  intended  to  remove,  were 
but  imperfectly  remedied  by  that  Statute.  No  doubt  it  enjoined  the 
presence  of  four  famous  witnesses — that  is,  witnesses  of  good  credit — 
in  the  case  of  subscription  by  the  party's  own  hand,  as  well  as  by  the 
intervention  of  two  notaries  ;  and  it  directed  that  the  witnesses  should 
he  denominated  by  their  dwelling-places,  or  other  evident  tokens ; 
but  it  was  not  required  that  the  witnesses  should  subscribe,  nor  was 
it  with  sufficient  precision  enacted  that  either  their  names  or  their 
designations  should  be  inserted  in  deeds  executed  by  the  subscrip- 
tion of  the  grantor  himself.  From  this  there  necessarily  followed,  as 
before,  a  variety  of  practice ;  and  instead  of  a  deed  carrying,  as  it  now 
does,  its  credentials  within  itself,  parties  were  allowed  to  supply  the 
want  of  the  witnesses'  names  by  condescending  upon  them  after- 
vards — a  system  which  necessarily  rendered  the  authenticity  of  deeds 
still  dependent  upon  the  uncertain  security  of  oral  evidence.  It  may 
have  been  that  in  the  sixteenth  century  the  art  of  writing  was  not 
jet  sufficiently  common  to  leave  the  course  of  business  open  and 
practicable,  had  it  been  required  that  every  deed  should  be  attested 
by  four  or  even  by  two  witnesses  who  could  write.  This  imperfec- 
tion continued  during  a  period  of  more  than  one  hundred  years  after 
the  passing  of  the  Act  J  579. 

In  the  meantime,  another  source  of  distrust  had  arisen,  in  conse-  Name  of 
qaence  of  important  deeds  being  written  by  unknown  persons  ;  and,  ^^''''™- 
in  order  to  prevent  this,  and  to  provide  an  additional  means  of  scruti- 
Biang  the  authenticity  of  deeds,  it  was  declared  by  the  Act  1593, 1593,  c.  179. 
cap.  179,  that  the  name,  surname,  and  other  denomination  of  the 
writer  of  the  body  of  all  deeds,  should  be  mentioned  at  the  end  of 
the  deed  before  the  inserting  of  the  witnesses.    This  is  a  Statute  still 
in  force,  and  we  shall  presently  have  occasion  to  examine  it  more 
mmutely.     At  present  it  is  sufficient  to  mention  that  the  Court  felt 
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itself  at  liberty  to  apply  an  equitable  construction  to  the  enactment, 
and  allowed  the  writer  to  be  condescended  upon,  even  in  cases  where, 
contrary  to  the  express  injunction  of  the  Statute,  no  mention  what- 
ever was  made  of  his  name  in  the  deed. 
Rbquirsmeitts       The  various  imperfections  to  which  we  have  referred,  were  at 
ofAct1681,    length  remedied  by  the  Act  1681,  cap.  5 — a  Statute  prepared,  it  is 
believed,  by  Lord  Stair,  and  which  demands  the  most  careful  atten- 
tion, as  containing  the  final  provisions  of  the  law  for  securing  the 
authenticity  of  deeds.     The  preamble  or  inductive  cause    of  the 
Statute  is, — "  That^  by  the  custom  introduced  when  writing  was  not 
"  so  ordinary,  witnesses  insert  in  writs,  although  not  subscribing,  are 
"  probative  witnesses,  and  by  their  forgetfulness  may  easily  disown 
"  their  being  witnessea"     For  reroeid  of  this  the  Statute  enacts  : — 
WiTNEssEB        "  That  only  subscribing  witnesses  in  writs  to  be  subscribed  by  any 

"  partie  hereafter  shall  be  probative,  and  not  the  witnesses  insert,  not 
"  subscribing ;  and  that  all  such  writs  to  be  subscribed  hereafter. 
Writer  ahd  "  wherein  the  writter  and  witnesses  are  not  designed,  shall  be  null, 
must'^^e-  "  ^°^  ^^^  ^^^  supplyable  by  condescending  upon  the  writter,  or  the 
SIGNED  IN  "  designation  of  the  w^ritter  and  witnesses."  The  Statute  also  de- 
BODT  OP  DEED,  ^jj^^gg^ — (c  ijjjq^^  j^^  witucss  shall  subscribe  as  witness  to  any  partie's 

Witnesses  ''  subscription,  unless  he  then  know  that  partie  and  saw  him  sub- 
paott"and  be  "  scribe,  or  saw  or  heard  him  give  warrand  to  a  nottar,  or  nottars, 
PRESENT  at  "  to  subscribe  for  him,  and  in  evidence  thereof  touch  the  nottars 
EXECUTION.       a  p^^^  ^j.  ^i^^j.  ^j^g  partie  did  at  the  time  of  the  witnesses  subscribing 

"  acknowledge  his  subscription,  otherwise  the  said  witnesses  shall  be 
"  repute  and  punished  as  accessorie  to  forgerie;"  and,  upon  the  ground 
that  writing  had  become  so  common,  the  Act  goes  on  to  require 
subscribing  witnesses  in  instruments  of  sasine,  and  other  deeds 
specified,  and  in  messengers'  executions  of  inhibition  and  other  dili- 
gences, and  in  executions  intended  to  interrupt  prescription  in  real 
rights  ;  and  that  the  witnesses  be  designed  under  pain  of  nullity. 

It  may  be  remarked,  in  passing,  that  the  important  Statute  just 
cited,  and  which  was  made  during  the  reign  of  Charles  IL,  is  just 
five  years  posterior  to  the  English  Statute  of  the  29th  year  of  the 
same  Sovereign,  cap.  3,  which  required  subscription  by  the  party  and 
by  witnesses  in  various  important  deeds ;  and  it  was  from  this  date 
(1676)  that  the  word  "  signed  "  was  first  added  to  the  words  "  sealed 
*'  and  delivered  "  in  the  attest  of  English  deeds,  although  we  learn 
from  Blackstone  that,  even  after  this  date,  the  attest  was  used  with- 
out the  word  "  signed,"  it  having  been  held,  strangely  enough,  that 
the  act  of  signing  was  included  in  that  of  sealing. 

We  have  thus  taken  a  review  of  the  Statutes  regarding  the  attes- 
tation of  deeds  from  the  earliest  date,  until  the  completion  of  these 
enactments  by  the  Act  of  1681,  and  it  is  necessary,  in  order  to  a 
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complete  knowledge  of  the  law  on  this  important  subject,  that  we 
now  institute  a  minute  investigation  of  its  requirements,  as  set  forth 
in  the  Statutes  or  established  by  the  decisions  of  the  Courts  of  Law, 
with  reference  separately  to  everything  which  is  de  aolemnitate  in 
the  execution  of  deeds.  At  the  same  time,  it  will  be  advantageous 
to  notice  in  their  natural  order  other  things  useful  in  practice,  which 
are  connected  with  the  statutory  solemnities,  although  not  embraced 
in  them. 

1.  Who  may  write  a  Deed  ;  and  what  is  requisite  with  respect  to  Writer  of 
ike  Writer  t — Any  person  may  be  the  writer  of  a  deed  to  be  granted 
either  by  himself  or  by  another  ;  and  where  the  deed  is  written  by 
the  granter  himself,  that  circumstance  is  justly  considered  a  preg- 
nant proof  of  its  genuineness — so  much  so,  that  deeds  written  by  the 
granter,  and  which  receive  the  name  of  holograph  deeds,  are  among 
those  privileged  writings  which  are  exempted  from  observance  of  the 
statutory  solemnities.  Our  attention  will  be  directed  to  the  subject 
of  Privileged  Deeds,  after  we  have  discussed  those  requiring  the 
solemnities,  from  which  class  they  are  usually  treated  as  exceptions. 

We  have  seen  that,  with  the  view  of  preserving  a  clue  to  the  pre-  The  Insertiok 
paration  and  history  of  the  deed,  it  was  required  by  the  Act  1693,  ahddesiona- 
cap.  179,  that  the  writer's  name  should  be  inserted.     The  terms  of  "?''^*'thk 
this  Statute  are  very  special   It  declares,  "  that  all  original  chartoures,  body  of  a 
"  contractes,  obligationes,  reversiones,  assignationes,  and  all  utheris  ^^^  ^^^  S*^^' 
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wnttes  and  evidentes  to  be  maid  hereafter,  sail  make  special  men-  nity. 
•*  tion  in  the  hinder  end  thereof,  before  the  inserting  of  the  witnesses 
"therein,  of  the  name,  surname,  and  particular  remaining  place, 
**  diocesie,  and  uther  denomination  of  the  writer  of  the  bodie  of 
"  the  foresaid  original  writtes  and  evidentes,  utherwaies  the  same 
•*  to  make  na  faith  in  judgment."  We  have  seen  that  the  Court 
so  far  infringed  upon  the  express  terms  of  this  Statute  as  to  allow 
the  omission  of  the  writer's  name  to  be  supplied  by  condescend- 
ence. The  Act  1681,  cap.  5,  corrected  this  practice,  by  making  the 
omission  of  the  designation  of  the  writer  and  witnesses  a  nullity, 
and  not  suppliable  by  condescendence.  The  latter  Statute  may  be 
bdd  at  the  same  time  to  have  qualified  the  anxious  terms  in  which 
the  Act  1593  required  the  writer  to  be  designated  by  his  dwelling- 
place,  diocese,  and  other  denomination.  These  terms  are  not  repeated 
in  the  latter  Act,  but  the  single  word  "  designation"  is  used — a 
tenn  which  signifies  the  marking  out  of  a  person  so  as  to  distinguish 
him  from  all  others.  It  was  accordingly  held  in  the  case  of  Duncan  M.  16914. 
y.  Scrifnzeoury  15th  February  1708,  that  the  writer  of  a  deed  was 
aofliciently  designed  by  the  insertion  of  his  dwelling-place,  without 
any  other  distinction  ;  and  it  is  now  settled  by  long  and  unvarying 
practice,  that  the  writer's  designation  is  complete,  dummodo  constet 
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de  persona — i.e.,  if  it  be  such  as  to  distinguish  him  from  all  others. 
In  Henderson  v.  Smith,  28th  February  1852,  a  party  being  described 
"  manager  and  for  behoof  of  the  Western  Bank  of  Scotland,"  that 
was  sustained  as  a  sufficient  designation.  But  the  judgment  was  not 
unanimous,  and  such  questions  should  be  prevented  by  studying 
explicitness  and  precision. 

It  is  also  conclusively  settled,  not  only  by  the  express  terms  of  the 
Statutes,  but  also  by  a  long  series  of  decisions,  that  the  omission  to  in- 
sert the  name  and  designation  of  the  writer  of  the  deed  is  fatal  to  its 
validity.  See  Duke  of  Gordon  v.  Gordon,  16th  June  1761 ;  and 
Logie  V.  Ferguson,  4th  January  1710.  In  the  latter  case  the  Lords 
found  an  obligation  null  for  want  of  the  writer's  designation,  although 
the  pursuer  offered  to  prove  by  the  defender's  oath  that  the  obliga- 
tion had  been  truly  subscribed  by  the  defender's  father,  and  was  still 
unsatisfied.  In  this  case  it  was  also  ingeniously  argued,  that  although 
the  Act  1681  prohibits  the  supplying  of  the  omission  by  conde- 
scendence, yet  it  does  not  prohibit  the  supplying  of  it  by  other 
methods  ;  but  the  plea  did  not  avail  In  the  case  of  Percy  and  Cold- 
welly.  Meikle,  25th  November  1808, a  decree-arbitral  was  challenged, 
on  the  ground  that  it  did  not  contain  the  writer's  name ;  and, 
although  it  was  written  by  the  clerk  to  the  submission,  who  sub- 
scribed the  decree  as  clerk,  and  who  was  also  designed  in  the  narra- 
tive portion  of  it  both  by  his  personal  designation  and  by  his  office 
of  clerk  to  the  submission,  still  the  document  was  reduced,  upon  the 
ground  that  it  contained  no  mention  of  who  was  the  writer.  In 
Lockhart  v.  Kay,  16th  February  1815,  a  disposition  of  lands  was 
reduced,  because  the  writer  of  it  was  not  mentioned,  although  he  was 
a  subscribing  witness,  and  there  were  probable  grounds  for  inferring 
from  the  terms  of  the  testing-clause  who  the  writer  was.  Finally,  a 
deed  having  been  recorded  before  inserting  in  it  the  writer's  name 
and  designation,  the  Court  was  moved  to  sist  a  process  of  reduction 
till  the  testing-clause  should  be  completed.  But  the  Court  refused, 
on  the  ground  that  to  authorize  the  addition  prayed  for  would  be 
truly  to  allow  a  condescendence  of  the  writer  s  name  and  designa- 
tion, which  the  Act  1681  expressly  forbids  ;  and  the  deed  was  there- 
fore reduced  ;  Barclay  v.  Brown,  8th  February  1811.  The  question 
has  been  raised,  whether  it  be  essential  to  insert  the  writer  a  name 
and  designation  in  the  body  of  the  writ.  The  Act  1593  enjoins  the 
insertion  thereof  in  the  efid  of  the  writ,  "  before  the  inserting  of  the 
"  witnesses,"  while  the  Statute  of  1681  is  not  thus  particular,  but 
simply  declares  to  be  null  all  writs  wherein  the  writer  and  witnesses 
are  not  designed  ;  and  it  is  worthy  of  observation,  that  in  the  repeti- 
tion of  the  nullity,  which  occurs  at  the  end  of  the  Statute  1681,  and 
which  is  the  only  part  of  this  Act  that  expressly  names  "  the  body 
"  of  the  writ,"  the  writer  of  the  deed  is  not  referred  to.     The  words 
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are : — '*  that  in  all  the  saids  cases  the  witnesses  he  designed  in  the 
"  bodie  of  the  writ,  etc. . .  .  otherwise  the  same  shall  be  null  and  void." 
The  point  was  tried  in  the  case  of  DronnariY.  Montgomery^  26th  July  M.  16869. 
1716.  Here  the  body  of  the  writ  made  no  mention  of  the  writer, 
but  it  contained  the  names  and  designations  of  the  witnesses,  and  one 
of  these  witnesses,  who  was  the  writer  of  the  deed,  added  to  his  sub- 
scription the  words  "  witness  and  writer  hereof"  The  Court  repelled 
the  objection  and  sustained  the  deed.  Although  it  was  thus  held  not 
requisite  to  mention  in  the  deed  by  whom  it  was  written,  when  the 
fact  of  who  was  the  writer  appeared  otherwise  upon  the  face  of  the 
d^d,  and  his  name  and  designation  were  inserted  in  the  character  of 
witness,  it  would  be  dangerous  upon  the  authority  of  such  a  case  to 
depart  from  the  established  rule  of  practice  according  to  which  the 
writer's  name  and  designation  are  invariably  inserted.* 

But  although  it  may  be  held  as  a  settled  rule  that  the  writer's  name  Wkiteb  op 
and  designation  must  be  inserted,  it  is  not  indispensable  that  this  ^^Tot^be* 
should  be  done  by  his  own  hand.     Where  the  body  of  the  deed  is  named  and 
written  by  one  person,  and  the  name  and  designation  of  the  writer  ^'"^®"*^- 
are  inserted  by  another,  it  is  held  that  the  Statutes  arc  complied  with. 
This  was  found  in  the  case  of  White  v.  Henderson^  21st  February  171 0  ;  M.  16864. 
and  it  is  common  in  practice  for  deeds  to  be  written  by  one  hand, 
and  the  writer's  name  and  designation,  with  the  particulars  of  the 
execution,  to  be  filled  in  by  another.     It  has  also  been  decided,  that 
where  a  deed  is  completed  by  the  hand  of  a  different  person  from  the 
writer  of  the  body  of  it,  it  is  no  nullity  that  the  inserter  of  the  date 
and  witnesses'  names  is  not  named  and  designed.     This  was  settled 
in  the  case  of  Watsons  v.  Scot,  29th  November  1683  ;  and  the  same  m.  16860. 
was  found  by  Lord  Corehouse  in  the  case  of  Andrews  v.  Sawer,  2d  u  s.  589. 
Karch  1836 ;  but  this  part  of  his  judgment  was  not  reviewed  when 
the  case  was  discussed  in  the  Inner-House.  In  Lindsay  v.  Giles,  27th  6  D.  771. 
February  1844,  it  was  objected  to  a  deed,  that  although  it  declared 
that  the  place,  date,   and  witnesses'  names  and  designations  were 
written  by  a  person  named,  yet  there  was  an  intermediate  portion 
containing  the  description  of  the  writer  of  the  deed,  the  number  of 
pages,  and  the  fact  of  subscription  ;  that  this  material  portion  was 
not  written  by  the  writer  of  the  body  of  the  deed,  and  it  was  not 
therefore  mentioned  by  whom  it  was  written.    But  this  plea  was  dis- 
regarded.    The  correct  practice,  however,  is  to  give  the  name  and 
nedgnation  of  the  party  who  inserts  the  particulars  of  the  execution, 

*  The  writer  of  an  assignation,  vho  was  also  a  subscribing  witness,  was  not  stated  in 
tW  todn^cUiise  to  have  been  the  writer.  In  a  process  where  the  assignation  formed  a 
partf%  title,  it  was  prodaced,  the  record  closed,  and  the  defect  that  the  deed  did  not  name 
and  deeign  the  writer  alluded  to  in  an  interlocutor,  although  not  made  matter  of  judgment. 
the  words,  "  and  writer  hereof"  wer«  added  by  the  witness  to  his  subscription 
The  Court  held  the  deed  to  be  duly  tested ;  Macpherson  v,  Macpherson,  7th  17  D.  358. 
Fehnuffy  1866.    See  infra,  p.  120. 
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as  well  as  of  the  writer  of  the  deed.  He  will  frequently  be  a  person 
who  has  been  present  at  the  execution ;  and  a  deed  which  professes 
to  bear  upon  its  face  the  credentials  of  its  own  authenticity,  ought  to 
furnish  full  information  for  the  narrowest  scrutiny  of  all  the  circum- 
stances connected  with  its  subscription. 

Where  a  disposition  of  lands  was  objected  to  upon  this  among  other 
grounds,  that  the  designation  of  the  writer  of  it  ("  John  Scott,  clerk 
"  to  the  Signet,''  instead  of  "  John  Scott,  clerk  to  Cornelius  Elliot, 
"  writer  to  the  Signet")  was  erroneous,  it  was  held  that  such  an  objec- 
tion was  not  proper  for  the  judgment  of  a  Court  of  freeholders,  the 
deed  being  ex  fade  regular ;  Scott  and  Kerr  v.  Dalrympley  l7th  Jan- 
uary 1781 ;  but  this  decision,  it  will  be  observed,  settled  only  that 
this  particular  Court  was  not  a  competent  forum  to  adjudicate  upon 
such  a  question ;  and  it  cannot  be  held  to  afford  any  countenance  to 
the  idea,  that  an  error  in  designing  the  writer  of  a  deed  is  immaterial. 
The  careful  Conveyancer  must  not  allow  himself  to  be  betrayed  into 
any  laxity  of  practice  in  this  particular,  although  isolated  cases  are 
to  be  found  in  the  books,  where  very  meagre  and  uncertain  designa- 
tions were  sustained  by  the  Court,  as  in  the  case  of  Rules  v.  Craig's 
Creditors^  20th  February  1 712,  where  the  writer  was  designed  merely 
"  John  Russel,  writer,"  without  any  further  description.  In  Ewing 
y.Semple,  20th  July  1739,  the  writer  was  not  named  and  designed 
before  inserting  the  witnesses ;  but  the  bond  bore  to  be  subscribed 
''  before  these  witnesses  John  Buchanan  maltman  in  Dumbarton,  and 
"  Adam  Colquhoun  servitor  to  James  Duncanson  at  Garshake,  writer 
"  hereof" — which,  it  was  argued,  left  it  doubtful  whether  Adam 
Colquhoun  or  James  Duncanson  was  the  writer.  It  was  answered 
that  the  bond  plainly  showed  that  Adam  Colquhoun,  the  witness, 
was  also  the  writer ;  and  the  deed  was  sustained.  It  may  be  here 
remarked,  that  the  Court  is  always  disposed  to  give  weight  to  evidence 
deducible  from  inspection  of  the  deed.  But  the  lesson  to  be  derived 
from  such  cases  as  these  is  a  caution  to  avoid  the  risk  of  such  doubtful 
questions. 

It  is  of  importance  to  attend  to  the  operation  of  the  Statutes  which 
we  have  reviewed,  with  regard  to  deeds  which  are  partly  printed  and 
partly  written.  Mr.  Ross  has  objected  strongly  to  the  admission  of 
any  deeds  not  entirely  in  writing  to  the  privileges  conferred  by  the 
statutory  solemnities.  But  Lord  Stair  states  expressly,  that  writ 
comprehends  both  chirographum  and  typographum,  such  writ  being 
made  probative  by  the  acknowledgment  in  writing  of  the  party ;  in 
illustration  of  which  he  cites  the  authentication  of  St.  Pauls  Epistles, 
as  in  the  second  to  the  Thessalonians,  "  the  salutation  of  me  Paul 
"  with  my  own  hand,  which  is  the  sign  in  every  epistle ;  so  I  write." 
Indeed,  it  does  not  appear  that  deeds  partly  printed  are  liable  to  any 
substantial  objection,  provided  the  requirements  of  the  Statutes  are 
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observed  in  their  completioa*  Printed  bonds  have  long  been  in  use 
in  the  Post-office,  in  the  Excise,  a»d  Customs,  and  in  other  public 
offices  ;  and  the  rapid  extension  of  commerce  and  the  multiplied 
channels  of  business  are  continually  demanding  increased  facilities 
for  the  rapid  completion  of  transactions — a  purpose  for  which  printed 
deeds,  or  such  as  are  engraved  or  lithographed,  are  peculiarly  fitted. 
Notwithstanding  that  the  terms  of  the  Statutes  applied  only  to  written 
deeds,  the  use  of  printed  bonds  became  legal  by  custom  ;  and  in  the 
case  of  the  Creditors  of  Spot,  30th  November  1711,  the  Lords  re-  M.  16868. 
pelled  the  objection  to  a  printed  bond  that  it  wanted  the  writer's 
name  and  designation,  seeing  that  it  did  contain  the  designation  of 
the  party  who  filled  up  the  blanks,  these  blanks  being  the  debtor's 
name  and  designation  with  the  date  and  witnesses.  And  in  con- 
sistency with  this  decision,  and  in  vindication  of  the  statutory  requi- 
sites as  applied  to  such  deeds,  a  printed  bond  was  found  null  which 
did  not  contain  the  name  and  designation  of  the  party  who  inserted 
in  writing  the  sum,  the  creditor's  name,  the  term  of  payment,  and 
date  and  witnesses,  the  holder  of  the  bond  being,  however,  allowed 
to  instruct  by  evidence,  that  these  essentials  were  inserted  by  the 
debtor,  the  grantor  of  the  bond,  himself,  in  which  case  it  would  have 
been  entitled  to  the  privileges  of  a  holograph  writing ;  Allardice  v.  m.  16862. 
FwieB,  25th  January  1710. 

2. —  Upon  wheat  substance  a  Deed  may  he  written, — Sir  Edward  Upon  what 
Coke  in  his  Commentary  upon  Littleton  says : — "  If  a  writinff  be  ^^^  ^^^  *■ 

WRITTEN 

**  made  upon  a  piece  of  wood,  or  upon  a  piece  of  linen,  or  in  the  bark  §  370. 
"  of  a  tree,  or  on  a  stone,  or  the  like,  and  the  same  be  sealed  and 
"  delivered,  yet  is  it  no  deed  ;  for  a  deed  must  be  written  either  in 
"  parchment  or  paper  ;"...."  for  the  writing  upon  these  is  least 
'"subject  to  alteration  or  corruption."  Blagkstone,  following  this 
authority,  holds  that,  if  a  deed  "  be  written  on  stone,  board,  linen, 
"  leather,  or  the  like,  it  is  no  deed."  Mr.  Byles,  a  living  English 
lawyer,  in  his  Treatise  on  the  Law  of  Bills  of  Exchange,  conceives  p.  63. 
that  bills  and  notes  '^  might  be  written  on  parchment,  cloth,  leather, 
**  or  any  other  substitute  for  paper  capable  of  being  transferred  from 
"  hand  to  hand."    This  opinion  may  not  appear  altogether  inconsis- 

*  Printed  and  engraved  deeds  are  now  expressly  authorized  bj  Statute.    Bj  the  Titles 
to  Land  Act,  |  34,  it  is  provided,  that   "  All  deeds,  writs,  and   instnmients  whatever,  „.  «  „»  y 
**  nwntioiMd  or  not  mentioned  in  tliis  Act,  having  a  testing-clause,  may  be  partly  written  ^^p  ^^ 
**  aod  pMtlj  printed  or  engraved  :  Provided  always,  that  in  the  testing-clause  the  date,  if 
"  amy,  and  tbe  names  and  designations  of  the  witnesses,  and  the  number  of  the  pages  of  the 
"  dted  or  instmmeut,  if  the  number  be  specified,  and  the  name  and  designation  of  the  writer 
"  of  tbe  written  portions  of  the  body  of  the  deed,  writ,  or  instrument,  and  of  the  written 
"  pertiofu  of  the  testing-clause,  shall  be  expressed  at  length  in  writing ;  and  such  deeds, 
**  writs,  aod  instruments  shall  be  vaKd  and  effectual  in  the  same  manner  as  if  they  had  been 
"  wboUy  in  writing.**    The  same  provision  is  repeated  in  the  Titles  to  Land  Act,  18C0,  23  &  24  Vict. 
I  2«^  cap.  143. 
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tent  with  the  other,  if  we  advert  to  the  limited  period  within  which 
the  purposes  of  a  bill  of  exchange  are  accomplished,  and  the  greater 
occasion  for  durability  in  a  sealed  deed.  I  am  not  aware  that  this 
question  has  engaged  the  attention  of  any  writer  upon  the  Law  of 
Scotland.  The  Statute  1696,  cap.  15,  which  we  shall  afterwards  have 
occasion  to  refer  to,  as  granting  permission  to  write  deeds  on  succes- 
sive pages  in  the  way  now  generally  adopted,  makes  mention  of  paper, 
but  cannot  be  held  to  prescribe  that  as  the  sole  substance  upon  which 
deeds  may  be  written  ;  since,  by  long  practice,  the  liberty  which  it 
confers  has  been  extended  to  deeds  engrossed  upon  parchment.  The 
Stamp-duty  Acts,  no  doubt,  interpose  a  practical  difficulty  in  using 
any  substance  other  than  vellum,  or  parchment,  or  paper,  which  alone 
are  provided  by  the  Commissioners  of  Stamps.  But  there  are  deeds 
upon  which  no  stamp-duty  is  imposed  ;  and  it  is  not  easy  to  discover 
any  principle  for  holding  that  the  intention  of  a  party  should  not 
receive  eflTect,  if  inscribed  in  due  form  of  law  upon  any  substance 
capable  of  preserving  it  entire  and  unvitiated.  Circumstances  may 
be  conceived  in  which  the  legitimate  pui^pose  of  a  party  might  be 
defeated,  if  it  is  to  be  held  that  he  cannot  dispose  of  his  property  by 
writing,  unless  it  be  on  paper  or  parchment.  Some  of  you  may  re- 
member a  striking  incident  which  occurred  a  few  years  ago,  when 
many  lives  were  lost,  the  parties  having  been  immured  in  a  coal-pit 
in  the  north  of  England.  On  reaching  the  sufferers,  an  iron  plate 
was  found  beside  the  body  of  one  of  them,  inscribed  by  him  in  the 
immediate  prospect  of  death  with  a  most  affecting  message  of  conso- 
lation to  his  surviving  mother.  Now,  if  in  a  similar  form  any  writing 
of  a  testamentary  nature  had  been  found,  I  should  be  unwilling  to 
believe  that  the  law  would  disregard  it ;  nor  does  it  appear  that  any 
legal  principle  would  be  violated,  or  dangerous  precedent  established, 
were  effect  given  to  such  a  deed,  provided  the  means  existed  of  fixing 
its  authenticity. 

Stamp  Acts.  ^u^>  ^^  ^^^^  AS  ^^  ^^Jy  paper  and  parchment,  or  vellum,  are  the 
substances  appropriated  by  universal  practice  to  the  writing  of  deeds ; 
and  the  first  point  to  which  we  must  look  is,  that,  whichever  of  these 
is  used,  it  be  impressed,  or  stamped  with  the  proper  amount  of  duty 
imposed  by  the  Legislature  upon  the  particular  instrument  which  is 
to  be  written  upon  it.  This  is  a  matter  of  great  importance  in  prac- 
tice, and  demands  careful  attention.  It  is  impossible,  however, 
within  the  limits  of  our  time,  to  enter  into  a  detailed  examination 
of  the  Statutes  relating  to  stamp-duties.  These  the  practitioner 
must  carefully  study  for  himself;  and  by  obtaining  a  minute  ac- 
quaintance with  their  provisions,  he  will  be  exempted  from  much 
after  trouble  and  anxiety.     I  shall  notice  a  few  leading  points. 

Stamp-duties  were  first  introduced  into  this  country  as  a  temporary 
war-tax  by  the  Act  5  Will,  and  Mary,  cap.  21.     Afterwards,  and 
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gradually,  such  duties  were  permanently  imposed  upon  various  deeds 
at  different  periods.     The  principal  Stamp  Act  is  the  55  Geo.  iii. 
cap.  184,  as  modified  by  several  posterior  Statutes,  but  chiefly  by  the 
13  &  14  Vict  cap.  97.     The  duties  now  in  force  are  contained  in 
schedules  subjoined  to  these  Statutes,  to  16  &  1 7  Vict.  cap.  59,  16  & 
17  Vict  cap.  63,  and  also  to  the  Act  of  1854,  17  &  18  Vict  cap.  83.* 
The  schedules  of  these  Acts  are  very  comprehensive,  and  exhibit 
in  alphabetical  order  the  various  deeds  and  instruments  subject  to 
duty,  and  the  amount  of  duty  payable  for  each.     By  the  third  sec- 
tion of  the  first  of  these  Acts,  these  duties  are  placed  under  the  care 
and  management  of  the  Commissioners  of  Stamps  in  Great  Britain, 
who  are  required  to  provide  for  the  issuing  of  vellum,  parchment,  and 
paper  properly  stamped ;  and  by  section  eighth,  the  powers  and  pro- 
visions of  former  Acts  are  continued  for  levying  and  securing  the 
duties  by  fines  and  penalties     It  is  very  necessary  to  attend  to  the 
tenth  clause  of  the  same  Act,  which  provides,  that,  where  a  stamp 
or  stamps  are  used  of  an  improper  denomination  or  rate  of  duty,  the 
instrument  shall  nevertheless  be  valid  and  effectual,  provided  the 
stamps  thus  improperly  used  are  of  equal  or  greater  value  than  the 
stamp  or  stamps  which  ought  regularly  to  have  been  used.     It  is  to 
be  carefully  observed  that,  by  the  concluding  part  of  the  section, 
this  provision  does  not  apply  to  the  case  where  the  stamp  used  irre- 
gularly shall  have  been  specially  appropriated  to  any  other  instru- 
ment, by  having  the  name  of  such  other  instrument  on  the  face 
thereof.     But  by  17  and  18  Vict  cap.  83,  §  10,  the  one  penny  stamps 
for  receipts  may  be  used  for  drafts,  and  those  for  drafts  or  orders  may 
be  used  for  receipts,  notwithstanding  their  special  appropriation. 

We  are  first,  then,  to  take  care  that,  with  the  exception  just  noticed.  Stamp  Acts 
the  stamp  is  not  one  appropriated  to  a  different  instrument.  And  "^^^ 
we  are  next  to  ascertain  that  the  stamp  denotes  the  amount  of  duty 
proper  to  the  instrument  to  be  written  upon  it  This  will,  in  general, 
be  found  by  examining  the  schedules.  Some  deeds  require  a  stamp- 
duty  od  valorem  according  to  the  amount  of  the  consideration  or  of 
the  sum  to  which  they  refer ;  thus,  a  conveyance  upon  a  sale  is  charged 
with  duties  graduated  according  to  the  price  ;  and,  in  the  same  way, 
bonds  for  money  lent,  mortgages,  bills,  and  promissory  notes — of  which 
the  duty  is  also  regulated,  in  part,  by  the  distance  of  time  at  which 
they  are  payable — settlements,  leases,  i"  inventories  of  personal  suc- 
cession, indentures  of  apprenticeship,  are  all  subject  to  ad  valorem 
duties,  according  to  the  pecuniary  amount  of  the  contract  in  every 

♦  See  Also  the  achedoles  wibjoined  to  the  SUtutes  23  Vict.  cap.  15 ;  24  &  26  Vict, 
cap.  21 ;  and  23  &  24  Vict.  cap.  HI. 

t  The  dnt/  npon  leases  haying  been  imposed  according  to  the  yearly  rent,  new  duties  are, 
by  23d  sect  ofl7  &  18  Vict.  cap.  83,  made  chargeable  upon  leases  for  less  than  a  year.  See 
bote  to  p.  90. 
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case.  Other  deeds,  again,  have  a  certain  fixed  duty — as  agreements, 
bonds  for  the  due  execution  of  an  office,  and  other  bonds  not  charged 
in  the  schedule,  powers  of  attorney,  and  others  which  you  will  find 
distinctly  enumerated.     By  1 6  &  17  Vict.  cap.  59,  receipts  or  dis- 

Definition  of  charges  for  money  amounting  to  £2  or  upwards  are  charged  with  a 
duty  of  one  penny.  A  writing  attesting  the  mere  fact  of  the  passing 
of  money  from  one  hand  to  another,  when  that  money  is  not  paid  in 
the  discharge  of  some  preceding  obligation,  is  not  a  receipt  in  the 
sense  of  the  Stamp  Acts,  and  does  not  require  a  stamp  ;  Macintosh 
V.  Pitcaim,  16th  December  1851,  and  authorities  there  cited.  Tliere- 
fore  the  receipt  by  an  agent  from  his  principal  of  money  to  be  applied 
in  furtherance  of  the  mandate  under  which  he  is  acting,  does  not 
require  a  stamp.  With  regard  to  such  deeds  as  are  not  either  charged 
with  duty  or  exempted,  these  are  comprehended  in  the  general  charge 
of  deeds  not  otherwise  charged,  or  expressly  exempted.  An  import- 
ant provision  is  made  by  the  14th  section  of  13  &  ]4  Vict.  cap.  97, 
for  determining  cases  of  dubiety  with  respect  to  the  proper  stamp- 

Proper  Stamp  duty.  Upon  presenting  the  deed,  with  a  fee  of  ten  shillings,  the  com- 
missioners are  required  to  assess  the  duty,  and  after  a  stamp  has  been 
affixed  denoting  the  duty  to  which,  in  the  judgment  of  the  commis- 
sioners, the  deed  is  liable,  such  deed  is  to  be  i*eceived  in  Courts  of  Law 
as  duly  stamped.  If  the  applicant  is  dissatisfied  with  the  opinion  of  the 
commissioners,  he  may  obtain  the  judgment  of  the  Court  of  Exchequer 
at  Westminster,  upon  depositing  40s.,  to  be  repaid  if  the  appeal  is 
successful.  Before  thus  assessing  the  duty,  the  commissioners  may, 
by  17  &  18  Vict.  cap.  83,  sect.  17,  require  proof  that  the  facts  upon 
which  the  duty  depends  are  correctly  stated.  By  16  &  17  Vict, 
cap.  59,  sect.  13,  when  the  commissioners  are  of  opinion  that  an 
instrument  is  not  chargeable  with  duty,  they  may  impress  it  with  a 
stamp  denoting  that  it  is  not  chargeable. 

We  are  next  to  advert  to  the  length  of  the  deed,  and  to  take  care, 
if  it  contain  more  words  than  the  schedule  permits  to  be  written  upon 
one  sheet,  that  it  is  extended  to  the  proper  number  of  sheets  in  con- 
tinuation, and  that  these  are  impressed  with  the  duty  prescribed  by 
the  schedules  in  difierent  cases  for  the  additional  sheets  of  deeds 
requiring  more  than  one.  Here  it  is  very  necessary  to  keep  in  view 
that  every  portion  of  a  deed  requiring  to  be  stamped  must  be  written 
upon  stamped  paper,  and  it  is  not  sufficient  that  a  stamp  of  large 
enough  value  for  the  whole  deed  appears  upon  a  part  of  it,  if  there 
be  any  other  part  which  is  written  upon  unstamped  paper.  Thus,  in 
Nicol  V.  Fraser^  lltli  March  1841,*  part  of  a  lease  had  been  written 

*  In  the  case  referred  to  in  the  text,  the  pleas  of  the  defender  were — \st^  The  deed  is 
not  duly  stamped,  in  respt'ct  that  one  leaf  of  it  is  not  written  on  stamped  paper ;  2d,  As 
the  unstamped  leaf  was  interpolated  after  the  execution  of  the  deed,  it  cannot  be  covered  bj 
the  stamp  on  the  leaf  immediately  preceding  it,  as  that  had  been  already  used  for  that  part 
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upon  an  unstamped  half-sheet  of  paper,  which  had  been  substituted 

for  the  half  of  a  sheet  duly  stamped,  and  it  was  found  that  the  deed 

was  not  sufficiently  stamped. 

The  deeds  exempted  from  stamp-duty  are  specified  in  the  schedules  Deeds  exempt- 

under  the  titles  of  deeds  of  a  similar  nature.     Those  which  it  is  most  ^^^y^^  ^^^' 

important  to  notice  here  are  the  following : — 

Bank  cheques  payable  to  the  bearer  on  demand,  and  issued  within 
ten  miles  of  the  banker  or  person  acting  as  a  banker,  on  whom 
they  are  drawn.   These  are  expressly  exempted  from  the  duty  of 
one  penny  imposed  on  letters  of  credit  by  16  &  17  Vict.  cap.  59, 
By  9  Geo.  iv.  cap.  49,  §  15,  the  distance  was  increased  to  fifteen 
miles.*     Thus,  while  I  live  within  fifteen  miles  of  my  banker,  I 
may  give  orders  upon  him  payable  to  the  bearer  without  stamps ; 
but  all  orders  issued  at  a  greater  distance  must  be  written  on 
paper  duly  stamped.     If  a  banker  pay  money  upon  unstamped 
orders,  knowing  that  they  were  drawn  at  a  distance  beyond  fifteen 
miles,  or  that  they  are  wrong  dated  in  point  of  time  or  place, 
he  will  not  be  allowed  to  recover  the  amount ;  Swan  v.  Bank  of  is  S.  403 ; 
Scotland,  5th  February  1835;  reversed  on  appeal,  6th  July  ^pp/e^.^^ 
1835.     By  17  &  18  Vict  cap.  83,  §  7,  no  unstamped  draft  or 
order  can  be  remitted  or  circulated  beyond  fifteen  miles  from 
the  bank  where  it  is  payable,  under  a  penalty  of  £50.     But  by 
§  8  any  such  draft,  if  lawfully  issued  unstamped,  may,  by  affix- 
ing an  adhesive  stamp  before  it  has  gone  beyond  the  assigned 
limit,  be  made  negotiable  beyond  that  distance. 
Appraisements  for  legacy  duty. 
Agreement  for  a  lease,  the  rent  being  under  £5.^ 
Agreement  for  hire  of  a  labourer,  artificer,  manufacturer,  menial 
servant,  and  of  a  mariner  from  port  to  port  in  Great  Britain. 

nf  the  deed  which  had  been  engrossed  on  the  cancelled  leaf ;  Zd,  That  as  the  interpolated 
\t»i  constitatea  an  alteration  of  the  deed,  the  whole  lease  is  defective  under  the  stamp  laws. 
The  Court  held  that  the  lease  was  not  sufficiently  stamped ;  but  it  does  not  appear  from  the 
mport  what  the  gronnd  of  their  decision  was,  nor  whether  the  whole  lease  required  to  be 
rpftamped,  or  merely  the  interpolated  leaf.  In  England,  where  the  same  Stamp  Acts  are 
in  force,  in  stamping  instruments  after  execution,  the  practice  is  understood  to  be  to  place 
&II  the  stamps  on  one  sheet. 

•  This  exemption  has  been  repealed  by  21  Vict.  cap.  20,  §  1,  and  by  23  &  24  Vict.  cap. 
15.  all  drafts  or  orders  for  the  payment  of  money  by  any  banker  are  now  liable  to  stamp- 
titttj,  with  the  exception  of  drads  by  one  banker  upon  another,  used  solely  for  settling 
accoonts  between  them,  and  letters  written  by  one  banker  to  another  directing  payment  of 
mooej,  the  same  not  being  payable  to  the  bearer  or  order,  and  not  being  delivered  to  the 
person  to  whom  pa/ment  is  to  be  made.  By  23  &  24  Vict.  cap.  Ill,  bankers  may  affix 
sumps  to  orders  issued  on  them  unstamped,  and  chargeable  with  the  stamp-duty  of  Id,  but 
their  doing  so  does  not  relieve  those  issuing  the  drafts  unstamped  from  the  penalty  imposed 
by  the  Sutate. 

f  Agreements  for  leases  of  lands,  etc.,  for  any  term  not  exceeding  seven  years,  are  now 
chargeable  with  the  same  stamp-duties  as  are  payable  on  a  lease  of  the  same  terms,  23  &  24 
Vict.  cap.  15. 
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Dbkds  exempt-      Indentures  of  poor  children. 

"oT^^^nti  "^^      Indentures,  bonds,  contracts,  and  agreements  made  in  the  United 

Kingdom,  as  to  service  in  British  colonies  of  any  artificer,  ser- 
vant, clerk,  labourer,  etc. — (17  &  18  Vict.  cap.  83.) 

Bonds  of  Friendly  Societies. 

Bond  in  confirmation  of  executor,  the  estate  being  under  £20. 

Extracts  of  protests  for  sums  under  40s. 

Commissions  to  General  Assembly  and  other  Church  courts. 

Leases  of  waste  lands,  where  the  rent  is  below  a  specified  amount. 

Insurances  on  agricultural  produce,  and  of  public  hospitals,  and  of 
property  in  a  foreign  kingdom  at  amity  with  the  Sovereign  ot 
this  country. 

Receipts  for  money  deposited  in  banks. 

Receipts  on  promissory-notes,  bills  of  exchange,  and  drafts  or  orders. 

Letters  acknowledging  the  safe  arrival  of  bills  of  exchange,  pro- 
missory notes,  or  other  securities,  were  formerly  exempted  ;  but 
this  exemption  was  repealed  by  the  13th  section  of  17  &  18 
Vict.  cap.  83. 

Receipts  or  discharges  indorsed  or  written  upon  a  bond,  mortgage, 
or  other  security  duly  stamped,  acknowledging  receipt  of  the 
sums,  principal  and  interest,  thereby  secured. 

Receipts  for  the  duty  upon  fire  insurance. 

Receipts  for  money  paid  to  the  Crown  ;  17  &  18  Vict.  cap.  83,  §  14. 

Public  maps  and  certain  other  public  documents  are  not  stampable, 
though  referred  to  in  a  deed  or  instrument ;  17  &  18  Vict  cap. 
83,  §  22. 

Wills,  testaments,  testamentary  instruments,  and  dispositions 
mortis  causd  of  every  description.* 

By  the  Bankruptcy  Act,  2  &  3  Vict.  cap.  41,  §  146,  there  is  an 
exemption  from  stamp-duties  upon  conveyances,  sales,  and  pro- 
ceedings under  that  Statute,  in  so  far  as  the  payment  of  such 
duties  would  diminish  the  estate  to  the  creditors,  or  to  the  bank- 
rupt himself  if  reinvested.t 

*  It  will  be  observed  that  the  exemption  here  referred  to  is  an  exemption  from  the  ad 
valorem  duty  on  "  settlements."  By  23  Vict.  cap.  15,  all  wills,  testaments,  or  dispositions 
mortis  causd^  are  exempted  from  stamp-duty. 

+  This  Statute  has  been  repealed,  but  a  similar  enactment  will  be  found  in  the  Bankruptcy 
(Scotland)  Act,  1856.  By  6  Geo.  it.  cap.  41,  §  1,  bills  of  sale,  conveyances,  assignments, 
etc.,  for  the  sale  or  transfer,  either  absolutely  or  otherwise,  of  a  ship,  or  share  of  a  ship, 
are  exempted  firom  stamp^uty.  A  letter  acknowledging  the  receipt  of  a  sum  as  the  price 
of  shares  of  a  ship  is  not  a  document  falling  under  the  above  exemption.  It  is  truly  a  re- 
ceipt for  money ;  and,  if  unstamped,  it  is  not  legal  evidence  of  payment,  and  cannot  be 
16  D.  991.  used  as  a  declaration  of  trust ;  Davidson  v.  Swanson^  21st  June  1854. 

Note. — By  recent  enactments  a  largely  extended  use  of  adhesive  stamps  has  been 
permitted.  The  deeds  or  writings  on  which  the  stamp-duty  may  now  be  denoted  by  an 
adhesive  as  well  as  an  impressed  stamp,  will  be  found  specified  in  the  following  Acts  :— 
23  Vict.  cap.  15,  §§  8  and  13;  23  &  24  Vict  cap.  Ill,  §§  5,  7,  9,  and  12 ;  24  &  26  Vict. 
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The  duties  imposed  by  the  Act  55  Geo.  iii.,  are  affected  by  sub- 
sequent Statutes ;  in  particular,  by  7  &  8  Vict.  cap.  21,  reductions 
are  made  on  sea  insurances,  agreements  chargeable  previously  with  a 
duty  of  £1  are  reduced  to  2s.  6d ;  and  powers  of  attorney  to  vote 
in  meetings  of  joint-stock  companies,  of  which  the  stock  is  divided 
into  shares  and  transferable,  are  also  reduced  to  a  duty  of  2s.  6d.^ 

Duplicates  or  counterparts  of  deeds  are,  by  13  &  14  Vict.  cap.  97,  Stamp  Acts— 
chargeable  with  reduced  rates  of  stamp-duty ;  and  an  omission  in  ^""^ 
16  &  17  Vict.  cap.  6«3,  to  extend  such  reduced  duty  to  deeds  specified 
under  the  head  "  Conveyance,"'  is  supplied  by  the  1 5th  section  of 
17&  18  Vict.  cap.  83. 

By  the  1  &  2  Vict.  cap.  85,  stamps  denoting  duties  payable  in  one 
part  of  the  United  Kingdom  may  be  used  for  instruments  liable  to 
stamp-duties  payable  in  any  other  part,  provided  the  stamps  so  used 
are  of  equal  or  greater  amount  than  those  charged  on  such  instru- 
ments, and  provided  also  that.no  stamp  specially  appropriated  by  a 
mark  on  its  face  to  one  particular  instrument  shall  be  used  for 
another. 

Instruments  made  out  of  this  country  or  at  sea  do  not  require  to 
be  stamped  in  terms  of  the  Act  55  Geo.  iiL,  which  directs  the 
duties  thereby  granted  to  be  levied  "  in  and  throughout  the  whole  of 
"  Great  Britain."f  But  here  the  duties  imposed  by  17  &  18  Vict, 
cap.  83,  upon  foreign  bills,  must  be  kept  in  view.  |     Our  Courts  will 

cap.  21,  §  14,  &  cap.  91,  §  27.  ProvisioD  is  made  in  the  same  Statutes  for  adhesive  stamps 
being  cancelled  when  used  so  as  effectually  to  identify  them  with  the  instruments  to 
vhich  tbey  are  attached,  and  thus  prevent  their  heing  used  a  second  time.  Directions 
»  to  the  mode  of  cancelling  in  each  case,  and  of  the  penalties  incurred  by  neglecting 
V>  do  so,  will  be  found  detailed  in  the  Statutes  referred  to.  The  manner  most  generally 
prescribed  is  by  writing  the  name  of  the  party  issaing  and  the  date  of  issue  across  the 
eUmp,  bat  by  24  &  25  Vict.  cap.  21,  §  23,  it  is  declared  to  be  sufficient  that  the  initials 
of  the  writer*  instead  of  the  name  in  full,  along  with  any  other  particulars  required  by 
law,  be  written,  or  stamped,  or  impressed  in  ink  on  the  adhesive  stamp,  so  as  effectually 
to  cancel  the  same.  By  23  &  24  Vict  cap.  Ill,  §  12,  when  an  adhesive  stamp  is  used  for 
an  agreement,  proof  of  the  writing,  by  the  parties  thereto,  of  their  name  and  the  date  of 
ngning,  across  the  stamp,  is  declared  to  be  a  necessary  part  of  the  evidence  of  the  agree- 
ment. By  24  &  25  Vict.  cap.  91,  §  33,  provision  is  made  for  the  after-stamping,  by  means 
of  ao  adhenve  stamp,  of  any  instrument  to  which  it  would  have  been  com]^>etent  to  affix  an 
sdbesive  stamp  before  signature,  provided  such  instrument  is  allowed  by  law  to  be  stamped 
after  it  is  made,  and  is  presented  for  after-stamping  within  the  time  limited  for  so  doing. 
*  The  stamp^uty  upon  the  agreements  referred  to  in  the  text  is  now  sixpence,  23  Vict. 

cap.  15. 

f  By  1  &  2  Geo.  it.  cap.  55,  it  is  provided,  "  that  every  deed,  agreement,  or  other  in-  Tilsley,  p.  278. 
"  fftmment  which  shall  relate  to  any  real  or  personal  property  in  Great  Britain,  or  to  any 
"  matter  or  thing  (other  than  the  payment  of  money]  to  be  done  in  Great  Britain,  shall  be 
"  chargeable  with  sach  stamp  duties  as  are  or  shall  be  payable  by  the  laws  in  force  for 
"  impofring  and  regulating  the  stamp-duties  in  Great  Britain.'*  This  Act,  originally  passed 
19  remove  doubts  as  to  the  duties  payable  respectively  in  Great  Britain  and  in  Ireland,  is 
■uw  held  to  relate  to  all  deeds  executed  out  of^  but  to  be  used  in  regard  to  property  situated 
wiihin,  Great  Britain. 

X  Ako  the  dntiea  by  23  Vict.  cap.  15,  and  by  24  &  25  Vict.  cap.  21. 
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not  regard  the  want  of  a  stamp  in  a  foreign  deed,  although  a  stamp 
may  be  requisite  to  such  deed  by  the  law  of  the  country  where  it 
was  made,  because  our  Judges  will  not  notice  the  revenue  laws  of 
another  state.^  But  ft  is  different  if  the  instrument  has  been  made 
in  a  foreign  country  subject  to  the  Sovereign  of  this  realm,  in  which 
case  it  will  be  a  good  objection  that  it  is  not  impressed  with  the  duty 
payable  where  it  was  made. 

It  has  been  laid  down  as  a  general  rule  in  the  construction  of  the 

Stamp  Acts  by  the  English  Judges,  to  whose  opinion  in  such  matters 

weight  is  attached  in  our  Courts,  that  the  cases  in  which  duty  is  to 

attach  must  be  fairly  and  explicitly  marked  out  by  the  terms  of  the 

Statutes,  and  that  a  liberal  construction  is  to  be  given  to  words  of 

exemption. 

NoImstbumeht      It  is  well  understood,  that  no  single  instrument  which  is  liable  to 

DHDER^Two*     ^^®  spccific  duty  is  chargeable  under  any  two  or  more  heads  or  de- 

Dbnomina-       nominations.     Thus  a  deed,  containing  both  a  personal  bond  and  a 

disposition  of  lands  in  security  of  the  amount,  is  chargeable  only 

with  the  duty  imposed  upon  a  mortgage,  and  not  with  both  a  bond 

stamp  and  a  mortgage  stamp,  although  the  schedule  contains  both  of 

Except  where  these  denominations.     But  when  the  same  deed  is  made  for  more 

SwraMATioN!  ^^^^  ^^®  valuable  consideration,  it  is,  by  §  16  of  17  &  18  Vici  cap. 

83,  chargeable  with  stamp-duty  in  respect  of  each.  And  if  one  deed 
contains  more  than  one  contract  or  instrument  or  transaction,  there 
must  be  a  distinct  stamp  for  each  of  these.  Thus  three  acts  of  infeft- 
ment  under  three  separate  warrants,  though  in  favour  of  the  same 
9  S.  583.  party,  were  held  to  require  separate  stamps  ;  Mackintosh  v.  Orant, 

12th  May  1831.  A  deficiency  in  this  respect  cannot  be  supplied  by 
annexing  stamps  on  separate  sheets. 

Where  an  agreement  is  contained  in  various  letters  or  other  docu- 
ments, and  these  serve  to  constitute  the  same  agreement,  one  stamp 
is  sufficient.^  And  although  there  may  be  several  subjects  of  contract, 
if  they  all  manifestly  form  part  of  only  one  transaction,  one  stamp 
is  sufficient.  J    Tl)us  you  may  have  a  personal  bond  for  money  secured 

*  The  statement  that  our  Courts  will  uot  regard  the  want  of  a  stamp  in  a  foreign  deed  is 

subject  in  England  to  this  qualification,  that  if  the  deed  was  void  for  want  of  a  stamp  where 

5  Exch.  Rc'p.      executed,  it  cannot  be  obligatory  here.      In  Brigtow  v.  SecqueviUe^  Baron  Rolfe  laid  down 

275.  the  law  thus :    "  If  the  contract  is  void,  that  is,  no  contract  at  all  in  the  place  where 

it  was  made,  then  it  could  not  be  sued  on  anywhere." 

Agreement  t  By  ^^©  Act  23  Vict.  c.  15,  it  is  provided  that  when  an  agreement  is  constituted  by 

CONTAINED  IN     letters,  the  stamping  of  any  one  letter  with  a  8tarop>duty  of  Is.  is  to  be  sufficient,  although 

Lktteks.  ^||g  ^ords  in  the  whole  letter  may  exceed  the  number  of  words  permitted  for  one  stamp. 

Agreements  under  the  value  of  £20  may  be  stamped  at  any  time,  upon  payment  of  a  penalty 

of  20s.     Agreement-stamps  may  now  be  adhesive.     See  note,  p.  90. 

t  By  24  and  25  Vict  cap.  91,  §  30,  when  on  the  appointment  of  new  trustees  the  trust- 
estate  is  conveyed  to  them  by  several  deeds,  it  is  sufficient  that  one  of  the  deeds  be  en- 
grossed on  a  £] ,  15r.  stamp,  and  the  others  upon  stamps  applicable  to  duplicates ;  and  upon 
the  whole  deeds  being  produced  to  the  Commissioners  of  Inland  Revenue,  it  is  lawful  for 
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both  by  a  disposition  of  lands  and  an  assignment  of  a  life  policy  or 
other  moveable  property,  and  the  mortgage  stamp  will  cover  them 
alL  This  is  well  illustrated  by  the  case  of  Brown  v.  Bedwell,  3d  9  s.  136. 
December  1830,  where  a  deed,  containing  a  personal  bond  by  a  hus- 
band and  an  heritable  security  by  his  wife,  was  held  liable  only  to  a 
single  ad  valorem  mortgage  duty.  But  where  a  conveyance  of  land 
contained  a  bond  for  an  annuity,  it  was  held,  in  consequence  of  the 
provisions  under  the  word  "  conveyance,''  to  require  both  a  convey- 
ance stamp,  and  the  stamp  imposed  upon  the  grant  of  an  annuity ; 
Wilkie  V.  Flowerdew,  5th  March  1850.  12  D.  sis. 

Composition  contracts,  discharges  by  creditors,  and  relative  deeds, 
though  subscribed  by  many  parties,  are  ruled  by  the  same  principle, 
and  held  to  refer  to  one  matter,  viz.  the  estate  for  division,  and  so  re- 
quire only  one  stamp.    It  was  so  decided  in  the  case  of  Johnston  <b  Co,  M.  v.  "  Writ,' 
v.  AUwell,  7th  March  1801,  with  regard  to  an  obligation  granted  by  ^PP-^^-^- 
several  parties  to  pay  the  debts  owing  to  the  six  creditors  of  one  person. 

Where  an  instrument  liable  to  stamp-duty  is  not  stamped,  it  is  not  Nullities 
admissible  as  evidence.     This  is  expressly  enacted  by  the  59th  sec-  Acts.*' 
tion  of  the  9th  and  10th  Will.  iii.  cap.  25,  which  is  continued  by 
subsequent  Statutes,  and  is  now  in  force.    But  an  exception  has  been 
introduced  by  17  and  18  Vict.  cap.  83,  §  27,  which  admits  unstamped 
instruments  in  evidence  in  any  criminal  proceeding.     In  civil  suits 
the  rule  continues  unaltered.     The  Court,  therefore,  cannot  look  at  Unstamped 
an  unstamped  instrument,  further  than  to  ascertain  that  it  is  liable  clt^OT^ws^* 
to  the  objection.     This  was  exemplified  in  the  case  of  Cadzow  v.  receivki)  ih 
Wilson,  4th  January  1830,   where  an  unstamped  missive  of  sale    T"^^^^* 
was  not  admitted  as  evidence,  even  although  the  objection  to  it  was  ^ 

not  insisted  in  by  the  party  against  whom  it  was  adduced.  No  con- 
sent of  parties  can  cure  a  defect  bj  which  the  public  revenue  suffers. 
The  same  enactment,  however,  provides  the  remedy,  that  the  instru- 
ment may  be  admitted  upon  payment  of  the  duty  and  of  a  penalty, 
and  upon  the  instrument  being  stamped  with  a  lawful  stamp.  The 
power  of  getting  deeds  stamped  after  execution  is  facilitated  by  §  12 
of  the  Statute  13  and  14  Vict.  cap.  97,  the  commissioners  being  autho-  After-stamp- 
rired  to  remit  the  whole  or  a  part  of  the  penalty  upon  the  deed  being  PBi,rLTY^"^ 
presented  to  be  stamped  within  twelve  months,  where  the  execution 
without  a  stamphas  proceeded  from  accident,  mistake,  inadvertency,  or 
urgent  necessity,  and  without  wilful  design  to  defraud  the  revenue;  and 
by  §  13,  deeds  executed  abroad  may  be  stamped,  without  a  penalty, 
within  two  months  from  their  being  received  in  this  country.*    There 

them  to  stamp  those  engrossed  on  duplicate  stamps,  with  a  denoting  stamp  to  signify  that 
the  duty  has  been  paid  on  another  instrument. 

*  Instruments  are  received  at  the  Solicitor's  Office,  Inland  Revenue,  and  transmitted  to  After- btamp- 
T/nuloo  to  be  stamped,  if  lodged  vnthin  tixty  days  of  the  first  date^  on  pajrment  of  the  duty,  '''o  without 
Where  the  deed  is  signed  by  many  parties,  it  is,  as  a  general  rule,  stamped  without  pay-  ^«^alty. 
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What  Deeds  are  certain  instruments,  however,  to  which  the  remedy  is  not  available 
AWBB^  "*  By  the  23  Geo.  iil  cap.  49,  §  14,  bills  of  exchange,  promissory-notes, 
STAMPED.  and  receipts  or  discharges,  are  declared  inadmissible  as  evidence,  un- 
less properly  stamped  before  being  written ;  and  this  is  still  in  force, 
with  this  modification,  that,  by  85  Geo.  iii.  cap.  55,  §  11,  receipts  and 
discharges  may  be  stamped  within  a  fortnight  upon  payment  of  the 
duty  and  a  penalty  of  £5,  and  within  a  month  upon  payment  of  the 
duty  and  £10  ;  and,  by  the  37  Geo.  iii.  cap.  136,  §  5,  bills  and  notes 
See«iipra,p.87.  written  upon  stamps  of  sufficient  value  but  of  a  wrong  denomination 
may  be  stamped  correctly,  upon  payment  of  the  duty  and  a  penalty. 
It  has  already  been  noticed  that,  by  17  &  18  Vict  cap.  83,  §  10,  the 
penny  stamps  for  receipts  may  be  used  for  drafts,  and  the  penny 
stamps  for  drafts  for  receipts,  notwithstanding  the  special  appropria- 
tion. But  there  is  no  remedy  for  a  bill  or  note  written  upon  a  stamp 
of  a  wrong  denomination  and  of  too  small  value ;  and,  with  these 
explanations,  it  is  certain  that  a  bill,  promissory-note,  or  receipt, 
written  upon  paper  unstamped  or  stamped  with  too  low  a  duty,  is 
incurably  defective,  and  not  admissible  as  evidence.  This  is  strongly 
13  S.  190.  illustrated  in  the  case  of  Oreenock  Bank  v.  Darroch,  12th  December 
1834,  where  a  party  admitted  his  signature  as  drawer  and  indorser  of 
a  bill  of  exchange  written  upon  an  insufficient  stamp  ;  and  yet,  the 
Court  being  forced  by  the  Stamp  Acts  to  lay  the  bill  out  of  view,  he 
was  held  not  liable  for  the  amount,  unless  the  holder  could  prove  the 
debt  by  other  evidence  than  the  bill.  But,  although  unavailing  to 
prove  the  payment  to  which  it  refers,  an  unstamped  receipt  may  be 
used  for  what  is  called  a  collateral  purpose,  e.g.,  an  unstamped  receipt 
for  rent,  though  it  cannot  be  used  to  prove  the  payment,  may  be  ad- 
5  Bell'd  App.  duced  to  prove  the  fact  of  tenancy.  Upon  this  principle,  in  Matheson 
&  Son  V.  Ross,  27th  March  1849,  an  unstamped  receipt  was  admitted 
to  prove  a  state  of  accounts  written  upon  it,  that  state  of  accounts  not 
being  dependent  upon  proof  of  the  payment.^  The  same  is  the  case 
with  respect  to  policies  of  sea  insurances,  which  are  absolutely  null,  if 
not  stamped  when  written  ;  and  the  Commissioners  are  forbidden  to 
stamp  them  by  the  15th  section  of  35  Geo.  in.  cap.  63.  The  duties 
on  sea  insurances  in  the  general  Act  55  Geo.  in.  are  repealed,  and 
others  imposed  by  the  3  &  4  Will.  iv.  cap.  23. 

Indentures  of  apprenticeship  are  absolutely  void,  if  the  considera- 
tion be  not  truly  set  forth  in  them  ;  and  also,  though  otherwise  unex- 

ment  of  penalty,  if  presented  for  this  purpose  within  a  year  of  the  first,  and  sixty  days  of 
the  last  signature.    Agreements  must  be  lodged  to  be  stamped  within  fourteen  days  of  date. 
When  the  subject  is  under  the  value  of  £20,  an  agreement  may  be  stamped  at  any  time, 
on  payment  of  stamp-duty  and  penalty  of  20s. 
18  D.  230.  *  ^^  Bannatyne  ▼.  Wilton,  13th  December  1855,  an  account  containing  entries  of  money 

as  paid,  was,  although  unstamped,  allowed  to  be  produced  as  eyidence,  not  of  the  payment 
of  the  sums  of  money,  but  of  the  state  of  the  balance  as  between  the  parties  at  the  date  at 
which  it  was  rendered. 


J 
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ceptionable,  they  are  absolutely  void,  if  not  duly  stamped  within  three 
months,  when  executed  within  fifty  miles  from  the  limits  of  the  weekly 
bills  of  mortality,  and,  when  at  a  greater  distance,  within  six  months.^ 
The  duty  on  indentures  is  reduced  by  1 6  &  17  Vict.  cap.  59. 

With  these  exceptions,  deeds  may  be  stamped,  on  payment  of  a  Afteb^ahp- 
penalty,  at  any  time  ;  and  where  a  deed  is  deficient  in  this  respect,  the  '^^' 
Court,  if  craved  in  due  time,  will  sist  process,  to  afibrd  time  for  getting 
it  stamped.     It  is  needless  to  refer  to  the  numerous  cases  in  which 
this  has  been  done.     In  Church  v.  Sharpe,  8th  March  1843,  a  party  5  D.  876. 
was  allowed  to  get  a  minute  of  lease  stamped,  after  having  at  an  early 
stage  of  the  litigation  declined  to  avail  himself  of  the  power  so  to  va- 
lidate the  document    Even  after  a  deed  has  been  placed  upon  record,  R>corded 
the  Court  will  grant  warrant  to  transmit  it  to  the  Stamp-Office  to  be  otampcd. 
stamped,  on  security  being  found  to  return  it  to  the  register;  Laidlaw,  15  F.  C.  356. 
Sist  January  1840.     With  regard  to  the  expense  of  stamping,  the 
Court  imposed  that  burden  upon  the  grantor  of  the  obligation,  in 
Gardiner'8  Executrix  y.  Bennett,  28th  November  1839,  on  the  ground  2  D.  I66. 
that  implement  ought  to  have  been  given  without  rendering  any  action 
necessary,  and  that  he  ought  to  have  given  a  valid  obligation  at  first. 
But  it  is  important  to  observe  that  where  the  granter  becomes  bank- 
nipt,  this  expense  will  fall  upon  the  receiver  of  the  unstamped  docu- 
ment ;  Law  V.  M'Laren,  20th  July  1849  ;  here  it  was  observed  on  the  n  D.  1489. 
Bench,  that  the  policy  of  the  law  requires  the  Court  to  check  the 
practice  of  using  unstamped  documents.     The  expense  of  stamping  a 
mutual  deed  founded  on  by  both  parties  was  imposed  equally  upon 
them,  in  Logan  v.  EUicej  6th  March  1850.f     The  expediency  of  using  12  D.  841 
stamped  documents  is  strikingly  shown  in  Hutchinson  v.  Ferrier,  4th  ^3  D.  837 ; 
March  1851,  affirmed  29th  March   J  852,  where  a  lease  having  been  1  Macq.,  App. 
annually  renewed  by  missives,  it  was  held  that  it  could  only  be  proved 
by  production  of  these,  and  that  they  were  inadmissible  as  evidence, 
if  not  stamped. 

With  regard  to  the  legal  eflect  of  stamping  deeds  after  their  date,  J'*^^^!^"" 
different  views  have  been  taken.     In  the  case  of  Mackintosh  v.  Qrant,  stampiho 

Deeds. 

•  Bj  the  third  section  of  19  &  20  Vict,  c  83,  the  indentures  of  law  apprentices  are  allowed  19  &  20  Vict 
to  be  stamped,  apon  pajment  of  penalties  varjing  with  the  period  within  which  the  duty  is  c.  83. 
paid. 

t  A  grmtaitoos  assignation,  unstamped,  was  produced  in  a  litigation  as  a  title  by  a  party 
who,  oo  the  want  of  stamping  being  stated  as  an  objection,  had  it  stamped.    It  was  held 
that,  thoagfa  the  party  producing  such  a  document  as  his  title  prevailed  in  the  litigation,  and 
was  ftinnd  entitled  to  expenses  generally,  yet  he  was  bound  to  put  himself  in  titvlo  to  use  it, 
■ad  could  not  recorer  the  expense  of  stamping ;  Mdcpherson  v.  Macpherson,  7th  February  17  D.  358. 
ma5.    One  of  the  judges  put  his  acquiescence  in  the  decision,  upon  the  ground  that  the 
dM*l  was  not  a  mutual  contract    In  the  case  of  SmaUv.  Potts,  16th  July  1847,  the  expense  9  D.  1502. 
«f  stamping  a  motnal  contract,  which  was  at  a  jury  trial  used  by  the  pursuer,  to  whom  ex- 
peaiee  were  fbood  doe,  was  laid  equally  upon  both  pursuer  and  defender,  upon  the  ground 
chat  the  contract  was  a  mutual  one.    The  same  was  also  found  in  Flowers  v.  Oraydon^  10  D.  306. 
Hth  December  1847. 
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9  S.  683.  12th  May  1831,  to  which  we  have  already  referred,  it  appears  to  have 

been  held  that,  a  sasine  having  been  inadequately  stamped  when  pre- 
sented to  a  court  of  freeholders  in  support  of  a  claim  of  enrolment, 
the  judgment  of  that  court  rejecting  the  claim  could  not  have  been 
affected  by  the  subsequent  stamping  of  the  deed.   On  the  other  band, 

Vol.  1.  p.  739,    Mr.  Bell,  in  his  Commentaries  on  the  Law  of  Scotland,  has  preserved 

4t  ootnote.  ^  ^^^.j^^  notico  of  an  election  case,  in  which  it  was  held  that  a  title  to 
vote,  which  at  the  time  of  enrolment  was  defective  from  sasine  having 
been  taken  on  a  disposition  having  a  wrong  stamp,  was  rendered  unex- 
ceptionable by  the  subsequent  affixing  of  the  proper  stamp.  The  date 
of  this  case  is  16th  February  1819,  but  the  name  is  not  given.  The 
general  tenor  of  the  decisions  is  to  make  deeds,  after  the  stamp  is 
affixed,  operate  retro  in  the  same  way  as  if  they  had  been  duly 

Elchies  v.        stamped  when  executed.    Thus,  in  the  case  of  Creditors  of  Kingstorie, 

"Writ,"No.i4. 12th  January  1743,  diligence  by  inhibition  and  adjudication  having 
been  found  null  on  account  of  the  title  being  unstamped,  the  party 
got  it  stamped,  and  the  Lords  held  that  the  stamping  operated  back- 

M.  6494.  wards  so  as  to  support  the  diligence.     In  Lamont  v.  Lamont's  Credi- 

tors, 4th  December  1789,  the  subsequent  stamping  of  a  mortis  causa 
deed  was  held  to  validate  decrees  of  constitution  and  adjudication 

1  D.  10.  obtained  while  it  was  unstamped.   In  Davidson  v.  Oibb,  13th  Novem- 

ber 1838,  after-stamping  was  found  to  validate  ab  initio  a  process 

1  D.  14.  of  maills  and  duties ;  and  in  Wood  v.  Ker,  a  case  of  the  same  date  as 

the  last,  the  same  decision  was  pronounced  with  respect  to  a  process 

6  D.  97.  of  poinding  the  ground.     Again,  in  Mories  v.  Olen,  24th  November 

1843,  a  vote  given  for  the  trustee  in  a  sequestration  by  a  creditor, 
whose  ground  of  debt  was  objectionable  for  want  of  a  stamp,  was  held 
to  be  validated  by  the  after-stamping. 

Effects  op  gut  while  in  these  cases  the  remedy  has  been  equal  to  the  defect, 

iMo— coMtd-  every  careful  Conveyancer  will  not  the  less  consider  it  the  part  equally 
of  prudence  and  of  duty  to  have  his  deeds  put  upon  proper  stamps 

Cases  cited  hy  when  executed.     In  the  case  last  cited  you  will  find  that  the  judges 

322.'  ^^^  '  carefully  reserved  their  opinions  with  respect  to  the  legal  effect  of 
after-stamping  in  other  cases  than  the  one  then  before  them ;  and 
there  is  this  serious  risk  in  the  case  of  an  unstamped  deed,  that  if  it 
should  happen  to  be  lost,  the  tenor  of  it  cannot  be  proved.  This  has 
been  found  in  England  ;  and,  although  the  point  has  not  actually 
occurred  in  our  Courts,  it  appears  to  be  certain  upon  principle,  that  a 
judge  could  not  receive  evidence  of  the  tenor  or  contents  of  a  deed 
open  to  an  exception  which  would  prevent  his  looking  at  the  deed 
itself  if  produced.* 

*  Agreements  (6d.  daly)  and  charter-par  ties  ^  may  be  stamped  within  fourteen  days 
without  penalty ;  7  &  H  Vict.  c.  21 ;  5  &  6  Vict.  c.  79.  An  attested  copy  may  be  likewise 
stamped,  without  penalty,  within  sixty  days  of  date  of  attestation  ;  39  &  40  Geo.  m.  c.  84. 
See  also  pp.  91,  92,  and  94. 
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The  nullity  of  bills  of  exchange  and  promissory-notes  written  upon 
paper  either  not  stamped  at  all,  or  inadequately  stamped,  suggests  a 
veiy  important  caution  in  a  department  of  business  in  which  serious 
errors  will  naturally  occur,  if  not  guarded  against.     In  granting  ac- 
knowledgments for  money  upon  unstamped  paper,  it  will  happen  that 
something  is  said  as  to  the  repayment,  but  it  will  be  fatal  to  the 
validity  of  the  document,  even  as  an  acknowledgment,  if  any  words 
are  used,  which  are  in  their  form  equivalent  to  a  promise  to  repay,  as 
it  will  be  held  to  be  a  promissory-note,  and  incapable,  therefore,  of 
receiving  the  stamp  after  being  written.    Thus  in  M'Intosh  v.  Stewart,  8  S.  739. 
13th  May  1830,  an  acknowledgment  of  money,  with  the  addition, 
**  which  sum  I  promise  to  pay,''  was  held  to  be  a  promissory-note, 
and  void  for  want  of  a  stamp.     The  same  decision  had  been  given  in 
AUxander  y.  Alexander,  26th  February  1830,  where  the  document  8  S.  602. 
was  a  holograph  letter  in  these  terms : — "  I  acknowledge  to  have  this 
"  day  received  from  you  Eighty  Pounds  sterling,  which  /  shall  pay 
"  when    required."      This  was  held  to  be  a  promissory-note.     See 
further  Scott  v.  Scott,  19th  February  1835.  13  S.  490. 

But  an  acknowledgment  of  money  received,  with  an  engagement 
to  repay  in  the  form  not  of  a  promise  but  of  an  obligation,  is  held  to 
be  of  the  nature  of  a  bond,  and  therefore  stampable  ;  Martin  v.  11  8.  782. 
BraA,  25th  June  1833  ;  Jones  v.  Farquharson,  4th  December  1834.  13  S.  117. 
In  these  two  cases,  the  words  "  oblige  to  pay"  or  "  to  repay,"  were 
used.     In  Piries  Representatives  v.  Smith's  Executrix,  28th  February  11  S.  473. 
1833,  there  were  four  acknowledgments  of  money  received,  containing 
in  the  first  two  the  words,  "  for  which  I  shall  account,"  and  in  the 
other  two  the  words,  "  which  I  shall  repay  you  when  demanded." 
The  Court,  after  consultation  of  the  whole  Judges,  held  that  the  two 
former  documents  were  neither  receipts  nor  promissory-notes,  and 
therefore  stampable,  and  that  the  two  latter  were  promissory-notes, 
and  so  incapable  of  being  stamped. 

In  England  there  is  in  familiar  use  an  abbreviated  form  of  an  ac-  Unstamped 
knowledgment  of  money  owing,  called  an  I.  0.  U.     The  document  mentoTp'dkbt 
contains  simply  the  date,  the  three  capital  letters  1. 0.  U.,  the  amount, 
and  the  debtor's  signature,  with  or  without  the  creditor  s  address. 
Such  acknowledgments  received  legal  effect,  and  are  held  exempt  from 
stamp-duty,  as  being  neither  receipts  nor  promissory-notes.     In  Scot- 
land we  have  on  this  point  the  authority  of  Macpherson  v.  Munro,  I6D.  612. 
18th  February  1854,  recognising  an  I.  0.  U.  as  an  acknowledgment  of 
debt     There  the  I.  0.  U.  was  attached  to  a  letter,  which  contained  a 
stipulation  that,  though  the  acknowledgment  was  sent  to  the  creditor, 
he  must  "  wait  in  the  meantime."     It  was  held,  that  the  stipulation 
did  not  import  into  the  acknowledgment  a  condition  of  postponed 
fCLjment,  so  as  to  convert  it  into  an  agreement,  and  to  render  a  stamp 
necessary  before  it  could  be  received  in  evidence  of  the  alleged  debt. 
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6  S.  742. 


No  Altera- 
tion CAN  BE 
made  upon 
Instruments 
APTKR  Issue. 


14  S.  898. 


12  D.  994. 


Written  acknowledgments  of  money — advanced  by  a  party  not  a 
banker,  but  accommodating  another  from  time  to  time  with  cash  to 
pay  his  workmen,  as  there  was  no  banker  in  the  neighbourhood — 
were  held  free  from  liability  to  stamp-duty,  in  Sloan  v.  Birtwhistle^ 
1st  June  1827.* 

It  is  an  established  principle  that,  after  an  instrument  lias  been 
completed,  and  issued  or  made  an  available  security,  no  material 
addition  or  alteration  can  be  made  upon  it  without  an  infringement 
of  the  Stamp  Act.  Bills  having  been  issued  as  completed  instru- 
ments, two  new  obligants  were  added  to  them,  and  on  this  ground 
they  were  declared  null  and  void  ;  Home  v.  Purves,  7th  June  1836. 
In  this  case  you  will  also  find  the  doctrine  illustrated,  that  it  is  pars 
judims  to  enforce  this  objection,  and  that  this  may  be  done  at  the 
most  advanced  stage  of  the  litigation. 

Although  the  want  of  a  stamp  nullifies  a  deed  which  is  by  law 
subjected  to  stamp-duty,  that  circumstance  does  not  destroy  the  right 
of  tlie  party,  even  where  the  defect  cannot  be  cured  by  stamping, 
unless  the  deed  contained  the  only  evidence  of  the  right.  If  it  can 
be  established  by  other  competent  evidence,  the  right  will  receive 
efiect  notwithstanding  that  the  writing  is  null. 

I  have  tlius  directed  attention  to  the  most  important  points  in 
practice  connected  with  the  stamp-duties.  But,  as  already  stated, 
it  is  impossible  to  discuss  that  subject  in  detail  within  the  limits 
necessarily  assigned  to  these  Lectures ;  and  the  observations  which 
have  been  made  must  be  regarded  rather  as  hints  and  directions  for 
acquiring  a  fuller  acquaintance  with  this  subject,  than  as  designed 
to  furnish  such  information  directly. 

The  next  point  which  we  are  to  consider  is — 

3.  The  External  form  of  Deeds, — The  first  thing  to  be  remarked 

*  A  firm  of  law-agents,  who  were  the  petitioning  creditors  in  a  sequestration,  prodnoed 
as  their  ground  of  debt  an  account-current,  containing  entries  for  cash  advances  made  by 
theni  in  the  character  of  factors  and  cashiers.  They  also  produced  as  the  vouchers  of  these 
advances  unstamped  drafts  upon  them  by  their  client,  the  debtor,  in  the  following  form  : — 
"  Debit  my  account  with  £20.**  The  question  was  raised,  but  not  decided,  whether  these 
vouchers  required  stamps,  or  whether  they  were  entitled  to  the  privileges  of  bankers* 
cheques.  Lord  Follehton  observed  : — '*  These  orders  are  truly  receipts  for  money,  and  as 
"  such,  I  think,  require  a  stamp.  The  respondents  are  not  bankers ;  and  I  do  not  see  how 
"  a  person,  who  has  a  simi  of  money  deposited  in  the  hands  of  another,  can  be  allowed  to  get 
"  the  better  of  the  stamp-laws  by  granting  receipts  for  it  in  this  way.  I  do  not  think  these 
"  documents  can  be  looked  upon  as  1. 0.  U.S.  They  arc  writings  which  rather  seem  to  fall 
"  under  the  Btamp-laws."  On  the  other  hand.  Lord  CcmirGHAiiE  remarked  : — "  I  do  not 
"  think  the  cheques  required  stamps ;  and  1  am  not  ready  to  find,  that  if  a  party  sends  a 
"  letter  to  another  who  owes  him  money,  saying,  '  I  will  thank  you  to  give  the  bearer  £20,' 
''  that  would  require  a  stamp.  No  doubt,  bankers*  cheques  are  excepted  in  the  schedule  of 
*'  the  Stamp  Act,  but  that  does  not  decide  that  every  other  order  for  money  must  be 
*'  stamped;"  Elder  v.  Thomson^  Elder^  and  Bum^  12th  June  1850.    All  drafts  now  rs- 
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here  is,  that  the  1  Anne,  Stat.  2,  cap.  22,  requires  all  writings,  mat- 1  Anno,  S.  2, 

ters,  and  things,  on  which  stamp-duties  are  payable,  to  "  be  written  ^' 

"  in  such  manner  that  some  part  thereof  shall  be  either  upon,  or  as 

"  near  as  conveniently  may  be  to,  the  stamps,"  under  a  penalty  of 

£10.     This  regulation  ought  to  be  attended  to,  being  still  in  force 

under  the  clause  of  the  general  Stamp  Act,  which  continues  in  effect 

the  provisions  and  penalties  of  previous  Statutes.     In  discharges,  the 

one  penny  adhesive  stamp  must,  by§4ofl6&l7  Vict.  cap.  59,  be 

cancelled  by  writing  the  name  or  initials  over  it,  under  a  penalty  of 

£10.     The  same  rule  is,  by  the  Act  of  1854,  extended  to  orders  and 

drafts. 

Formerly  the  practice  was  to  preserve  executed  deeds  in  the  form  Deeds  in  FoiiM 
of  rolls,  in  the  same  manner  as  the  books  of  the  ancients  were  rolled  ^' 
up,  and  which  form  gave  the  name  volumen  to  a  book.     This  practice 
prevailed  in  all  legal  proceedings,  and  judicial  records  were  called  the 
Rolls  of  Court  ;  and  our  Lord-Register,  who  is  the  of&cial  custodier 
of  these  records,  is  designated  Clerk  of  Her  Majesty's  Council  and 
Rolls.     When  one  sheet  of  paper  was  not  sufficient,  it  was  lengthened  Sidkscribino. 
by  pasting  another  upon  its  lower  end,  to  which,  if  necessary,  a  third 
was  added,  and  so  on.     The  signature  being  at  the  bottom  of  the  deed, 
it  was  evidently  sufficient  only  to  authenticate  that  sheet  upon  which 
it  was  written  ;  and  it  therefore  became  common  not  only  to  subscribe, 
but  to  sign  along  the  side  at  the  joinings,  the  Christian  name  being 
written  on  one  sheet,  and  the  surname  upon  the  other.     This  practice, 
however,  although  common,  never  became  so  universal  as  to  obtain 
the  force  of  a  legal  solemnity  ;  and  so  in  the  case  of  Ogilvie  v.  Earl  M.  1G804. 
ftf  Firdator^  14th  January  1674,  a  bond  was  sustained  against  a  cau- 
tioners representative,  although  not  signed  at  the  joining  of  the 
sheets  ;  and  in  Sym  and  Scot  v.  Donaldson^  23d  November  1708,  a  M.  16713. 
deed  challenged,  on  the  ground  that  it  was  not  sidescribed  at  the 
juncture  of  the  sheets,  was  sustained,  in  respect  the  last  sheet,  which 
was  subscribed,  contained  the  essential  parts  of  the  deed.     Thus  the 
Court  determined  every  case  according  to  its  own  peculiar  circum- 
stances. 

The  method  of  writing  long  deeds  in  the  form  referred  to,  and  pre-  Deem  wmrrEN 
serving  them  as  rolls,  was  attended  with  inconvenience  ;  and  similar  ^^'^^'***'- 
inconvenience  was  experienced  in  the  ancient  practice  of  writing 
charters  and  sasines  of  great  length  upon  large  single  sheets  of  parch- 
ment.     This  led  to  various  enactments,  of  which  the  first  was  the  1672,  c.  7. 
Act  1672,  cap.  7,  which  refers  to  the  class  of  writs  passing  the  Great 
and  Privy  Seals,  and  empowers  parties  to  choose  whether  they  will 
have  their  charter  or  other  writ  in  a  broad  skin  of  parchment  as  for- 
merly, or  to  have  them  written  by  way  of  a  book  in  leaves  of  parch- 
ment ;  and  in  the  latter  case  it  directs  how  the  pages  are  to  be 
marked,  and  the  seals  appended.     The  next  Statute  was  that  of  1686,  lese,  c.  n. 
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cap.  17,  which  authorized  the  writing  of  sasines  by  way  of  book.* 
The  last  Statute  upon  this  subject,  and  by  which  deeds  in  general 
1698,  c.  15.  are  regulated  in  this  particular,  is  the  Act  1696,  cap.  15,  which 
allows  an  option  to  parties  to  choose  whether  they  will  have  their 
securities  written  on  sheets  battered  together  as  formerly,  "  or  to 
"  have  them  written  by  way  of  books  in  leafs  of  paper,  either  in  folio 
"  or  in  quarto,  providing  that,  if  they  be  written  bookways,  every 
"  page  be  marked  by  the  number  first,  second,  etc.,  and  signed  as  the 
"  margins  were  before ;  and  that  the  end  of  the  last  page  make 
"  mention  how  many  pages  are  therein  contained,  on  which  page 
"  only  witnesses  are  to  sign  in  writs  and  securities,  where  witnesses 
"  are  required  by  law."  Deeds  so  written,  marked,  and  signed,  are 
declared  "  to  be  as  valid  and  formal  as  if  they  were  written  on  several 
'*  sheets  battered  together,  and  signed  on  the  margin,  according  to 
"  the  present  custom.^'f 
Deedswiutten  By  the  terras  of  this  Statute,  it  will  be  observed  that  the  writing  of 
BooKw^isE.  deeds  bookwise  is  permissive,  and  not  obligatory  ;  and  the  power  of 
writing  them  as  formerly  upon  one  page  formed  of  two  or  more  sheets 
pasted  together,  is  not  only  not  abrogated,  but  that  method  is  ex- 
pressly recognised  as  valid  and  formal ;  and  whereas  it  previously 
rested  merely  upon  custom,  sidescribing  was  after,  and  by  virtue  of 
this  Act,  held  to  be  essential  in  deeds  of  that  form.  Accordingly,  a 
disposition  of  land  was  found  null,  because  '*  not  sidcscribed  on  the 
"joining  of  the  sheets,  after  the  Act  of  Parliament  establishing  the 
"  custom  of  sidescribing  the  joinings ;"  McDonald  v  McDonald,  18th 
December  1714.  This  form,  although  inconvenient  for  reference, 
possesses  peculiar  conveniences  in  the  case  of  instruments  executed 
by  a  large  number  of  parties,  whose  subscription  of  every  page,  as 
required  when  the  deed  is  written  bookwise,  would  be  troublesome 
and  difficult,  if  not  impossible.     The  practice  of  writing  deeds  on  one 


M.  16808. 


19  &  20  Vict. 
.-.  89. 


*  See  tpfraf  note  to  p.  102. 

t  Since  the  decision  in  Thomson  v,  M^Crummeti's  Tmstees  (referred  to,  p.  101),  tlie  Act 
19  &  20  Vict.  1696,  cap.  16,  has  been  passed,  "  to  abolish  certain  unnecessary  forms  in  the 
'*  framing  of  deeds  in  Scotland."  This  Act  proceeds,  inter  cdia,  on  the  narrative,  that  the 
proTision  in  the  Statute  1696,  cap.  15,  as  to  marking  every  page  by  number,  had  been  very 
generally  neglected  in  practice  ;  and  the  first  section  is  as  follows : — 

**  1.  That  from  and  after  the  first  day  of  September  in  the  year  one  thousand  eight 
"  hundred  and  fifty-six,  it  shall  not  be  competent  to  institute  or  to  insist  in  or  maintain  any 
"  challenge  of  or  exception  to  any  deed  or  writing  aforesaid,  or  any  deed  or  writing  of  any 
"  description  whatever,  on  the  ground  that  the  pages  thereof  are  not  marked  by  numbers ; 
"  and  it  shall  no  longer  be  necessary  to  mark  the  pages  of  any  deed  or  writing  by  numbers, 
"  any  law  or  practice  to  the  contrary  notwithstanding  :  Provided  always,  that  nothing  herein 
"  contained  shall  be  construed  to  affect  any  question  which  may  have  been  in  dependence 
"  in  any  Court  prior  to  the  passing  of  this  Act,  or  any  judgment  already  pronounced,  or  any 
"  decreet  which  has  already  gone  out,  or  the  provisions  of  the  said  recited  Act,  or  of  any 
"  other  Act  or  Acts  of  Parliament,  as  to  mentioning  in  the  Testing-Clause  the  number  of 
"  the  pages  of  which  the  deed  consists,  or  the  provision  as  to  signing  each  page  of  the  deed, 
*'  or  any  other  provision  of  the  said  recited  Act." 
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extended*  page  has,  accordingly,  been  much  revived  of  late  years  in  Dewwbymaht 
the  case  particularly  of  joint-stock  companies,  consisting  of  numerous  ^artirsononb 
partners.     Modem  improvements  in  the  art  of  paper-making  enable 
the  practitioner  to  obtain  a  single  sheet  of  any  length  he  may  require  ; 
and  the  increased  risk  of  injury  by  friction  or  tearing,  where  the 
sheet  is  large,  is  obviated  in  practice  by  having  it  pasted  upon  cloth. 
When  parchment  is  used,  the  deed  can  be  lengthened  only  by  add- 
ing sheets ;  and,  as  there  would  be  great  difficulty  in  having  the 
joinings  signed  by  every  member  of  a  numerous  copartnery,  there 
is  usually  inserted  in  the  body  of  the  deed  an  authority  to  one  or 
two  individuals  to  sign  the  joinings.     This  mode  of  execution  was 
sustained  in  the  case  of  Sclater  v.  Clyne,  11th  January  1831.     The  9  S.  248. 
judgment  in  this  case  was   reversed  upon  appeal  to  the  House  of 
Lords  ;  but  this  particular  part  of  the  decision  was  not  brought  under 
review. 

When,  according  to  the  permission  of  the  Act  1696,  cap.  16,  the  Requisites  op 
deed  is  written  bookwise, — and  this  is  the  common  practice, — the  Bookwise!"^^* 

first  requirement  is,  that  every  page  be  marked  by  the  numhcra  first,        

seccmd,  etc.     These  numbers  are  expressed  in  words  in  the  Act,  and  pages. 
it  is  the  practice  to  number  the  pages  in  words.    It  has  been  decided, 
however  (though  the  soundness  of  the  decision  is  questionable),  to  be 
no  objection  to  a  deed  that  the  pages  are  numbered  with  arithmetical 
fibres  instead  of  words ;  Earl  of  Cassillis  Trustees  v.  Kennedy,  2d  9  S.  663. 
June  1831.*     The  other  requisite  by  the  Statute  is,  that  every  page  Sionino  am. 
shall  be  signed,  and  that  the  number  of  pages  be  mentioned  in  the  JJumbeiTI^^ 
ksc  page.     By  a  long  and  uniform  train  of  decisions  it  is  established,  paoeh. 
that  both  of  these  requirements  arc  indispensable  only  in  deeds  of 
more  than  one  sheet ;  and  that  where  a  deed  is  contained  entirely 
upon  one  sheet  of  paper,  it  is  not  necessary,  although  it  be  written 
on  successive  pages,  to  sign  more  than  the  last  page,  or  to  insert  the 
number  of  pages.     These  decisions  are  founded  upon  the  principle, 
which  derives  reasonable  countenance  from  the  terms  of  the  Statute, 

*  In  Tliom9<m  v.  M'Crvmmens  Trustees,  let  Febnmiy  1856,  a  bond  and  disposition  in  18  D.47(>. 
irtruritj  was  challenged,  npon  the  ground  that,  though  written  upon  more  than  one  sheet, 
t/tf  ftA^res  were  not  numbered.     The  Court  pronounced  decree  of  reduction,  in  respect  that 
the  de^d  had  not  been  executed  bookwise  in  the  manner  provided  by  the  Statute,  in  order 
to  Tf-ndnT  deed*  executed  in  that  form  valid  and  effectual ;  and,  therefore,  that  it  was  not 
auth'-nticated  and  probative  by  the  Law  of  Scotland.    The  Court,  in  deciding  this  case, 
proc»^ded  on  the  ground  that  the  Act  1696,  c.  15,  merely  allowed  securities,  etc.,  to  be 
written  bookwise,  provided  that  every  page  be  marked  by  the  number  first,  second,  etc. ; 
aod  alihoagh  it  contained  no  sanction  of  nullity,  yet  it  was  necessary,  in  order  to  take  advan- 
tage of  the  pennission  contained  in  it,  that  its  requirements  should  bo  rigidly  complied  with. 
A  judgment  to  the  contrary  effect,  finding  that  none  of  the  requirements  of  the  Statute  1696 
*rc  to  be  regarded  as  solemnities,  had  been  pronounced  by  Lord  Robertson  in  the  Outer 
Hfflise,  in  the  case  of  Iloffg  v.  XobeU^  7th  December  1850  ;  and  a  similar  opinion  had  been  23  Jurist,  488. 
l»nrviuogly  expressed  by  I/)tJ  Ivoby  in  Smith  v.  Xorth  British  Insurance  Company  {infra).  12  D.  1132. 
r.//r  in/m,  p.  KpO,  note. 
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NuMBEuiNo  OF  that  thc  Act  refers  only  to  deeds  written  upon  more  than  one  sheet. 
PAGES.  3^0  as  to  the  sufficiency  of  subscription  upon  the  last  page,  where 

M.  16965.        the  deed  consisted  of  only  one  sheet ;  WiUiamson  v.  Williamson,  2l8t 
F.  C.  December  1742 ;  Smith  v.  Bank  of  Scotland,  4th  July  18J6 ;  and  as 

M.  16966.  to  inserting  the  number  of  pages,  Robertson  v.  Ker,  7th  January  1 742 ; 
M.  16966;  and  MocdonM  V.  Macdonold,  14th  February  1778.  In  deeds  of  more 
2  Hailes,  789.  \\^Q,n  one  sheet,  the  compliance  with  the  Act  in  specifying  the  number 
of  pages  in  the  testing-clause  has  been  so  universal,  that  there  has 
been  little  or  no  opportunity  of  making  that  point  a  subject  of  judicial 
discussion.  There  is  a  case  reported  by  Lord  Monboddo,  where  a 
marriage-contract  was  challenged  on  the  ground  that,  although  it  was 
written  upon  several  sheets,  the  number  of  pages  was  not  mentioned ; 
and  it  was,  notwithstanding,  sustained  upon  the  grounds,  first.  That  it 
was  a  marriage-contract,  and,  therefore,  more  favoured  than  another 
deed  ;  secondly,  That  the  pages  were  numbered ;  and,  lastly^  That 
there  was  a  catchword  at  the  bottom  of  each  page,  so  that  it  was 
5Br.Siipp.865.  impossible  anything  could  be  foisted  in  ;  Porteousv.  Bell,  4th  Febru- 
ary 1757.*  The  Statute  was  held  to  be  sufficiently  complied  with, 
where,  although  there  was  no  mention  of  pages,  the  deed  stated  that 
it  was  written  upon  three  sheets,  and  that  the  eleven  first  sides  were 
signed  by  the  grantor,  and  the  twelfth  by  the  grantor  and  witnesses ; 
Henderson  v.  Wilson,  &c.,  3 1st  January  I797."f'  In  Dickson  v.  Cun- 
inghame,  Sd  March  1829,  a  sasine  was  sustained,  although  stated  in 
the  notary's  docquet  to  consist  of  nine  pages,  the  real  number  being 
eight.  This  was  held  a  mere  graphical  or  clerical  error,  the  nature  of 
which  was  obvious  ex  facie  of  the  instrument.  J    The  same  principle 


M.  16444. 

7  S.  516. 


4  S.  335. 


1686,  cap.  17. 


M.  14332. 


M.  14333. 


*  It  seems  per  se  sufiGcient  to  justify  this  decision,  that  there  was  here  a  marriage-contract 
which  had  been  acted  on.  Lord  Glekleb,  in  the  case  of  the  Earl  of  Fife  v.  Duff^  22d 
December  1825,  after  giving  his  opinion  that  the  defect  alleged  was  such  that  the  deed 
could  bear  no  faith,  observed,  that  it  was  "  a  very  different  question,  when  a  great  deal  has 
"  been  done  by  the  parties  on  the  faith  of  the  deed,  whether  benefit  can  be  taken  of  the  nullity, 
"  or  reduction  be  allowed.  No  nullity  arising  from  defect  of  solemnity  can  be  greater  than 
''  that  from  the  want  of  subscription  of  the  party.  Yet  disability  to  bear  faith  on  this  ground 
"  may  be  removed  by  homologation,  as  in  the  case  of  a  contract  of  marriage,  unsubscribed 
"  by  one  of  the  parties,  but  followed  by  marriage." 

t  *'  I  cannot  say  that  the  case  of  Henderson  is  satisfactorily  reported,  and  certainly  it 
"  cannot  be  taken  as  a  ruling  case  to  which  our  view  of  the  Statute  must  bend,"  P<8rLord 
Justice-Clerk  (Hope)  in  Thomson  v.  M'CrummerCs  Trustees,  supra, 

X  Dickson's  case  referred  to  an  instrument  of  sasine.  The  Statute  1686,  cap.  17  (see 
supra,  p.  99),  enacted  : — ^*  That  it  shall  be  lawful  for  parties,  if  they  think  fit,  to  cause  write 
•*  and  extend  their  sasines  by  way  of  book,  the  attestation  of  the  nottar  condescending  upon 
'*  the  number  of  the  leaves  of  the  book,  and  each  leaf  being  signed  by  the  nottar  and  wit- 
"  nesses."  In  Duke  of  Boxhurghe  v.  HaU,  1741,  the  Court  at  first  sustained  it  as  a  nullity 
under  this  Statute,  that  the  attestation  of  the  notary  did'not  condescend  upon  the  number  of 
the  leaves  of  the  sasine.  But  the  objection  was  aflerwards  repelled  both  in  that  case  and  in 
the  case  of  Clark  and  Wardel,  7th  February  1 752,  in  respect  it  appeared  on  inquiry,  *'  that 
"  there  were  more  sasines  that  laboured  under  the  same  defect,  than  there  wore  sasines  in 
'*  terms  of  the  Statute  ;  and  of  the  dsmger  that  might  ensue  bjr  annulling  the  sasines  for  a 
*'  defect  which  in  practice  had  been  so  general."    The  Court  further  declared,  that  they 
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was  applied  in  sustaining  a  bond,  which  bore  to  be  written  on  this 

and  the  ten  preceding  pages,  while  it  consisted  only  of  ten  pages  in 

all;  Smith  v.  jfTorth  British  Insurance  Company,  28th  June  1850.*  It  12 D.  1132. 

appears  thus  to  be  settled,  that  a  mere  innocent  clerical  error  in  this 

particular  will  not  nullify  a  deed,  provided  the  evidence  on  the  face 

of  the  deed  be  clear,  that  it  is  such  a  mistake. 

The  Act  1696,  cap.  15,  by  its  terms  gives  effect  to  deeds  written  REQuiBEMENxa 
bookwise,  only  on  condition  of  compliance  with  the  provisions  it  con-  ^rb  goii^ul  * 
tains;  and  the  form  of  that  Statute,  therefore,  would  appear  to  imply  ties. 
the  nullity  of  a  deed  on  more  than  one  sheet  which  does  not  state  the 
number  of  pages.     The  decisions  now  cited,  however,  seem  to  have 
very  much    deprived  the  observances  enjoined  by  that  Act  of  the 
character  of  indispensable  solemnities,  by  admitting  other  evidence  to 
countervail  them  in  proving  the  identity  or  verity  of  the  deed.     Still  ^^  9wpra,  p. 
the  judgments  in  the  case  of  GassiUis  (supra),  and  also  in  the  parallel  q  g'  ggg 
case  of  Chtytvood  v.  M'Eand,  19th  June  1828,  imply,  that  if  the  num-  e  S.  991. 
berof  pages,  which,  in  each  of  the  deeds  referred  to  in  these  cases, 
was  partly  written  upon  an  erasure,  had  been  wholly  vitiated,  the 
objection  would  have  been  fataLf    This,  no  doubt,  might  result  not 
from  a  statutory  nullity,  but  from  the  general  principle  which  attaches 
suspicion  to  deeds  vitiated  in  material  parts ;  but  whatever  may  be 
the  ground  of  the  doctrine,  it  is  sufficient  for  the  Conveyancer  to 

would  make  an  Act  of  Sederunt,  reviving  and  enforcing  the  Statute.     They,  accordingly,  did 

nuike  an  Act  of  Sederunt,  17th  January  1756;  which  Act,  instead  of  proceeding  upon  the  A.  P.  17  Jan. 

Statute  1686,  cap.  17,  which  applies  exclusively  to  sasincs,  proceeded  upon  the  Statute  1696,  1756 

np.  15,  which,  as  £bsiune  observes,  has  no  apph'cation  to  sasines  at  all.     By  this  Act  of  Inst.  iii.  2.  16. 

Scdtruni  the  Lords  *'  hereby  appoint  the  regulation,  contained  in  the  foresaid  Act  of  Parlia- 

'^rneDt  1696,  to  be  punctually  observed  in  all  time  coming;  and  that  every  instrument  of 

"ufiine,  written  bookwise,  shall  have  every  page  marked  by  the  number ^r«<,  second^  ihird^ 

**  etc. ;  and  that  the  notary's  docquet  subjoined  to  the  sasiue,  shall  mention  the  number  of 

"  pages  of  which  the  sasine  consists :  With  certification  that  all  sasines  to  bo  taken  after 

"the  said  12th  day  of  June  1756,  contrary  to  the  directions  of  the  foresaid  Act  of  Parlia- 

**  meat  16%,  and  of  this  Act,  shall  be  noil  and  void,'*  etc.     Tliis  Act  of  Sederunt,  therefore, 

usomes  the  requisites  prescribed  by  1696,  cap.  15,  to  be  imperative  as  solemnities.     The 

error  in  IHrl-4on''a  case  was  proved  to  be  a  merely  clerical  one  by  this,  that  each  of  the  pages 

vas  Dombered,  and  in  his  docquet  the  notary  attested  that  there  was  an  erasure  in  the 

teventeenth  line  of  the  eighth  page,  being  the  page  upon  which  the  docquet  was  written. 

The  word  "  odo''  in  that  docquet  was  treated,  therefore,  as  simply  a  clerical  mistake  for 

*  lo  this  case  it  was  observed,  that  there  was  there  no  occasion  for  asking  whether 
the  Statute  1696  created  a  nullity  or  not.  Lord  Mokcreiff  remarked : — "The  bona  fide 
*'  reading  of  it  is,  that  it  will  operate  as  a  nullity.  But  I  think  that  there  is  here  an  unim- 
"  poitant  mistake,  and  that  our  decision  will  not  in  the  least  degree  touch  upon  the  St4itute." 
— ?2  Jurint,  512. 

t  In  the  latter  case,  Lord  Gilliks  observed  : — "  I  admit  that  the  toord  twelve  is  essential, 
*'  bat  then  there  is  no  erasure  of  the  word.  There  is,  no  doubt,  a  blotting  of  the  letters  '  ve,* 
"  plainly  for  the  purpose  of  correcting  the  spelling;  so  that  the  question  is,  whether  these 
"  UtUr»  be  essential.  I  think  not,  because  the  word  would  sufficiently  express,  even  with- 
''  out  them,  the  number  of  pages,  which  is  all  that  is  necessary."  In  these  remarks  "  the 
"  other  Judges  concurred.** 
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know  that  the  number  of  pages  ought  to  be  stated  in  an  unequivocal 
manner,  and  that  the  absence  of  that  information  will  expose  the  deed 
to  challenge ;  and,  although  this  statutory  requirement  is  dispensed 
with  in  deeds  which  do  not  exceed  four  inches  in  length,  and  are 
written  upon  one  sheet,  the  correct  and  all  but  universal  practice  is 
to  insert  the  number  of  pages  in  these  also. 


SuBdCRIPTIOM 

AND  Super- 
scription. 


iv.  42,  3. 

Mods  op  Sub- 
scription. 


12  D.  1146; 
1  Mncq.  A  pp. 
332. 


The  next  point  which  demands  our  attention  is 

4.  The  subscription  of  the  party.  This,  as  we  have  already  seen, 
was  rendered  necessary  to  the  validity  of  a  deed  by  the  Act  1540, 
cap.  117.  Subscription  is  the  mode  of  authentication  proper  to  a 
subject.  The  Sovereign  signs,  not  at  the  end,  but  at  the  beginning 
of  a  deed  ;  and  the  reason,  as  given  by  Stair,  why  Kings  and  Queens 
superscribe,  is,  that  they  have  not  time  to  peruse  the  body  of  the 
writing,  in  which  there  is  much  of  formality.  Subjects  subscribe  in 
different  ways,  according  to  their  rank.  A  peer  subscribes  simply  by 
his  title  ;  and  where  he  possesses  more  than  one  title,  he  signs  gene- 
rally by  the  highest  alone,  adding  inferior  titles  when  there  is  special 
cause  connected  with  the  subject  of  the  deed.  Temporal  peers  do  not 
prefix  their  Christian  names  to  their  title  :  their  wives  subscribe  by 
their  Christian  name  prefixed  to  the  title  of  nobility ;  and  peeresses 
in  their  own  right  usually  subscribe  in  the  same  manner  as  wives  of 
peers.  The  eldest  sons  of  peers  above  the  rank  of  viscount  are  usually 
called  by  one  of  the  inferior  titles  of  the  family,  and  they  subscribe 
by  that  title^ — a  practice  which  has  been  made  valid  by  invariable 
usage,  although  not  expressly  authorized  by  the  Statute  upon  the 
subject,  which  we  shall  presently  have  occasion  to  quote. 

Subscription  is  the  mode  of  authenticating  judicial  sentences.  By 
1686,  cap.  3 — "All  intcrloquitors,  pronounced  by  the  Lords  of  Coun- 
"  cill  and  Session  and  all  other  Judges  within  the  kingdom,  shall  be 
"  signed  by  the  President  of  the  Court,  or  the  Judge-pronouncer 
"  tliereof ;"  and  the  clerks  are  prohibited  from  extracting  decrees 
unless  the  interlocutors  are  so  signed,  extracts  of  interlocutors  not 
duly  signed  being  declared  null  and  void.  By  usage  this  Statute 
does  not  apply  to  presbyteries.  If  it  did  apply,  subscription  on  the 
day  of  pronouncing  the  sentence  is  not  necessary  ;  and  the  judgment 
is  sufficient  if  signed  ex  intervallo  by  any  member  of  Court  deputed 
to  sign,  being  Moderator  when  signing  was  ordered,  and  present 
at  pronoiuicing  the  sentence ;  Fergusson  v.  Skirving,  etc.,  28th 
Mav  1852. 

Although,  in  the  year  1540,  writing  had  become  more  common 
than  it  was  at  an  earlier  date,  the  practice  of  subscription  did  not 
become  universal  immediately  after  the  Statute  of  that  year  was 
passed  ;  and  there  was  variety  in  tlie  form  of  it,  occasioned  partly  by 
religious  associations,  which  led  to  signature  by  a  monogram  con- 
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tainiDg  the  letters  of  a  party's  name  combined  with  those  of  a  tutelary 
saint,  and  partly  by  the  unsettled  practice  which  still  prevailed  with 
respect  to  the  use  of  simames.  These,  according  to  some,  arose  in 
the  eleventh  century,  and  Buchanan  is  of  opinion  that  we  borrowed 
simames  from  the  French,  and  that  their  original  source  was  some 
distinguishing  mark  connected  with  the  person  of  the  individual.  In 
Scotland,  however,  proprietors,  from  an  early  period,  took  their  sir- 
names  from  their  lands;  and,  as  there  was  no  hindrance  to  the  as- 
sumption of  such  names  as  suited  a  party's  fancy,  until  near  the  end 
of  the  seventeenth  century,  great  latitude  prevailed  in  the  form  of 
subscription.  Intercourse  with  the  French  naturally  led  to  an  imita- 
tion of  their  practice,  which  was  to  sign  the  sirname  without  prefixing 
the  Christian  name  ;  while  others  subscribed  deeds  by  the  name  of 
their  lands,  altering  their  subscription  when  they  changed  their  pro- 
perty. The  Statute  1672,  cap.  21,  was  passed  with  the  view  partly  Act  1672,  cap. 
of  correcting  these  uncertainties.  It  is  an  Act  concerning  the  privi-  modTof  Si™" 
leges  of  the  office  of  Lyon  King  at  Arms  ;  and  in  one  of  its  clauses  it  tubk. 
declares,  "  that  it  is  only  allowed  for  noblemen  and  bishops*  to  sub- 
**  scribe  by  their  titles ;  and  that  all  others  shall  subscribe  their  chris- 
*'  tened  names,  or  the  initial  letter  thereof,  with  their  simames  ;  and 
"  may,  if  they  please,  adject  the  designations  of  their  lands,  prefixing 
**  the  word  of  to  the  said  designations."  The  proper  practice,  then,  as 
introduced  and  established  by  this  Act,  as  regards  private  individuals, 
is,  to  subscribe  by  their  Christian  name,  or  the  initial  letter  (or,  in 
coDformity  with  practice,  an  abbreviation  thereof),  and  the  sirname. 
A  deed  was,  however,  sustained  which  was  subscribed  simply,  '*  Ful- 
"  larton  of  that  Ilk,"  without  the  party's  Christian  name,  upon  the 
ground  that  the  Act  attaches  no  nullity  to  deeds  not  subscribed  in 
conformity  with  its  terms,  but  makes  the  offenders  punishable  by  the 
Privy  Council ;  Gordon  v.  Murray,  21st  June  1765.  It  is  scarcely  m.  16818. 
necessary  to  remark,  that  the  signature  must  be  written  by  the  party 
himself.  Such  a  doctrine  scarcely  needs  the  confirmation  of  a  deci- 
sion ;  but,  in  Stewart  v.  Stewart,  June  1799,  you  will  find  it  decided  M.  16906. 
that  one  witness  cannot  sign  for  another,  any  more  than  one  party 
can  sign  for  another. 

By  the  Act  1555,  cap.  29,  it  was  directed,  that  in  certain  writs,  if  Party's  hand 
the  party  could  not  subscribe,  he  should,  notwithstanding,  "  subscrive  ^^  ^^^  ^^ 
"  the  samin  with  his  hande  and  the  pen  led  by  ane  authentik  notar."  i565,  c«ip.  29. 
This  is  a  practice  now,  however,  entirely  exploded.     Wliere  the  party 
cannot  subscribe,  the  subscription  is  to  be  made  by  notaries  at  his  re- 
quest and  by  his  warrant.  When  the  party  can  write  his  name,  he  must 
himself  subscribe,  and  his  subscription  must  be  free  and  spontaneous, 

*  It  must  be  kept  in  view  that  this  refers  ouly  to  biBliops  recognised  by  the  Stale. 
flUhops  of  the  Scotch  F^piscopal  Church,  and  Roman  Catholic  biBhops,  sign  by  their  own 
irvHTidiuil  names. 
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M.  1G817. 
Hume,  916. 
2  Murray,  558. 


M.  16814. 


Hume,  912. 


81QNATUKE 

MUBT  UE  COM- 
PLBTK. 

M.  15936. 


Every  paob 
should  be 

AIGNEI). 

M.  16811. 


M.  16936. 


Ai.  16947. 


the  law  being  jealous  of  all  extraordinary  aid  The  hand  of  the 
party,  therefore,  must  not  be  led,  nor  his  subscription  traced  upon  the 
deed  for  his  guidance  ;  and  such  interference  or  aid  will  be  fatal  to 
its  validity.  In  the  following  cases  deeds  were  reduced,  because  the 
grantor's  hand  was  led  in  signing  :  Falconer  v.  Arbuthnot,  9th  Janu- 
ary 1751 ;  BaUingcUl  v.  Robertson,  22d  May  1806  ;  Harkness  v.  Hark- 
nesSy  14th  September  1821 ;  and  a  settlement  of  land  was  reduced,  upon 
evidence  that  the  grantor  had  written  his  signature  upon  marks  pre- 
viously traced  by  another  with  a  pin  or  wire,  he  having  been  wont  to 
sign  by  initials ;  Crosbie  and  Pickens  v.  Pickcn,  30th  November  1 749. 
Baron  Hume  reports  a  case,  in  which  the  party,  being  unwell,  doubted 
whether  she  could  write  her  name,  though  previously  accustomed  to 
do  so :  and  the  writer  of  the  deed  having  written  her  name  on  a  slip 
of  paper,  she  first  wrote  it  herself  on  the  slip  of  paper,  and  then  sub- 
scribed the  deed  with  the  separate  writing  held  before  her.  An  ob- 
jection founded  on  this  was  repelled,  and  the  deed  sustained,  chiefly 
on  the  ground  that  the  grantor  had  been  accustomed  to  write  her 
name  ;  Wilson  v.  Raebum,  28th  May  1800.  A  comparison  of  these 
two  cases  shows,  that  in  such  circumstances  the  question  of  the  party's 
ability  to  write  forms  an  important  element.  In  the  case  of  Wilson 
the  party  could  write,  while  in  that  of  Crosbieho  could  not,  although 
he  had  been  accustomed  to  sign  by  initials ;  and  the  latter  case,  there- 
fore, did  not  afford  the  means  of  testing  the  genuineness  of  the  sub- 
scription comparatione  literaruni.  The  subscription  must  be  com- 
plete, and  the  writ  will  not  be  supported  if  a  part  only  of  the  grantor's 
name  is  subscribed.  In  Moncrieffv,  Monypenny,  15th  July  1710,  the 
party  wrote  his  Christian  name  and  tlie  first  syllable  of  his  sirnarae, 
which  through  weakness  he  was  unable  to  complete,  and  the  re- 
mainder was  written  with  his  hand  led.  The  Lords  reduced  the  deed, 
and  their  judgment  was  affirmed  on  appeal 

Care  must  be  taken  that,  in  compliance  with  the  Statute  1696,  cap. 
15,  when  the  deed  is  written  bookwise,  every  page  be  signed.  See 
Bothwels  V.  Earl  of  Home,  1 7th  November  1 747,  where  a  party  was 
held  free  from  the  obligations  of  a  deed  written  upon  sixteen  pages, 
he  having  only  signed  the  last.  The  subscription  ought  to  be  wTitten 
below  the  whole  deed.  In  one  case  a  deed  was  sustained,  though 
part  of  the  testing-clause  was  written  below  the  subscriptions ;  Dury 
and  Doig  v.  Dury,  11th  March  1753.  But  the  authority  of  this 
decision  has  justly  been  doubted.  It  was  pronounced  by  the  nar- 
rowest majority  of  the  Court,  and  appears  to  do  great  violence  to 
principle.  A  deed,  consisting  only  of  one  sheet,  was  found  ineffec- 
tual, being  signed  only  on  the  first  page ;  and  an  attempt  to  support 
it  by  reference  to  an  authenticated  draft,  proved  ineffectual;  Dempster 
V.  Willison,  15th  November  1799. 

With  regard  to  those  who  can  only  write  imperfectly,  the  rule  de- 
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ducible  from  the  terms  of  tlie  Statutes  is,  that  where  a  party  can  Subscription 
write  his  or  her  name,  subscription  by  the  hand  of  such  party  is  the  ^ho^^^Ite 
proper  mode  of  execution.     The  words  of  the  Act  1579,  cap.  80,  are  impeufkctly. 
precise,  that  writings  shall  be  subscribed  **  by  the  principal  parties,  if 
"  they  can  subscribe ;"  and  it  is  no  objection  although  they  cannot 
read  the  deed  which  they  subscribe.     Inability  to  read  was  no  objec- 
tion to  execution  by  sealing,  when  deeds  were  so  authenticated  by 
parties  who  could  neither  read  nor  write. 

We  have  seen  that  the  Act  1672,  which  prescribes  the  mode  in  Sdbsckiption 
which  parties  are  to  subscribe  their  names,  is  not  held  to  impose  a  vIud!."^'^ 
nullity,  but  only  to  infer  penal  consequences  where  its  injunctions 
are  neglected  ;  and  it  is  probably  a  consequence  of  this,  that  its  terms 
have  not  been  so  strictly  construed  as  to  render  it  imperative  to  sub- 
scribe the  sirname  at  full  lengtL     Deeds  have  accordingly  been  sus- 
tained, where  the  subscription  was  only  by  initials.     The  sufficiency 
of  such  subscription,  where  it  is  proved  that  the  party  was  in  use  so 
to  subscribe,  is  laid  down  by  Mackenzie  ;  and  although  this  is  con-  Inst.  iii.  2.  4. 
demned  by  Erskine  as  contrary  to  the  words  and  spirit  of  the  Statute,  Inst.  Hi.  2.  8. 
and  the  Court  is  censured  by  Mr.  Ross  for  sustaining  such  executions,  i.  136. 
there  is  no  doubt  that,  upon  proof  of  the  habit,  signature  by  initials 
will  validate  a  deed.     At  first  it  was  allowed  to  prove  the  party's 
practice  so  to  subscribe  by  his  own  oath  ;  Laird  of  Culterallars  v.  M.  16803. 
Chapman,  16th  November  1667.     Afterwards  the  i-ule  was  to  require 
evidence  of  the  custom,  and  proof  also  by  the  instrumentary  wit- 
nesses that  the  party  did  so  subscribe  the  particular  deed.     Where 
the  instrumentary  witnesses  were  dead,  a  proof  of  the  custom  was 
held  sufficient ;  Goutts  v.  Straiton,  21st  June  1681  ;  Galloway  v.  Thorn-  M.  16804. 
m,  November  1683;  Thomson  v.  Shiel,  July  1729.     See  also  the^'j^i^; 
ca^e  of  Weirs  v.  Ralstons,  22d  June  1813,  where,  upon  evidence  of  f.  C. 
the  party's  practice,  the  Court  was  ultimately  unanimous.     But,  al-  Subscrution 
though  subscription  by  initials  is  permitted,  the  initials   must  he  g^j,^j^!|gj,^^ 
legible,  and  capable  of  being  recognised  as  truly  the  initial  letters  of 
the  party's  name,  otherwise  they  will  not  be  sustained,  although  such 
may  be  his  ordinary  mode  of  subscribing  ;  Din  v.  Qillies,  18th  June 
1812  ;  shortly  reported  in  a  foot-note  to  the  case  of  Weirs,  last  cited. 
It  is  thus  fixed,  that  a  deed  cannot  be  executed  by  the  subscription 
of  marks. 

A  question  of  great  interest  on  this  point,  which  long  gave  occasion  Subscbjitjon 
to  a  variety  of  opinion,  and  has  only  recently  been  authoritatively  ^^  "'-''''^ 

PERSONS. 

fixed  in  principle,  is  as  to  the  proper  mode  of  authenticating  a  deed 
granted  by  a  blind  person.  The  points,  which  have  given  rise  to  much 
perplexity  and  considerable  conflict  of  opinion,  wqtq— first.  Whether, 
where  a  blind  person  could  write,  he  was  capable  of  executing  a  deed 
by  subscription,  or  whether  this  infirmity  implied  such  a  total  dis- 
«[uaIification  as  to  bring  this  case  within  the  class  to  which  notarial 
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execution  is  proper ;  and,  secondly ^  Wliether  it  was  essential  that  the 
deed  of  a  blind  person,  executed  personally  or  by  notaries,  should  be 
read  over,  wlion  executed,  in  the  presence  of  the  party  and  of  the 
instrumentary  witnesses.     The  contradictory  views  which  prevailed 

M.  6842.  upon  these  questions-  will  appear  upon  referring  to  the  case  of  Coutts 

V.  Straiton,  21st  June  1681,  where  a  deed  signed  with  initials  by  a 
blind  woman  was  sustained,  upon  the  ground  that,  being  capable  of 
writing  when  she  saw,  she  was  also  capable  of  doing  so  after  she  was 
blind,  and  as  able  to  know  what  she  subscribed  as  those  who  see  and 

M.  16817.         cannot  read.     In  the  next  case.  Falconer  v.  Arbuthnot,  9th  January 

1751,  the  subscription  of  a  blind  lady  was  reduced,  and,  although  it 
was  proved  that  her  hand  had  been  led,  yet  the  opinion  was  delivered 
from  the  Bench,  that  a  blind  person  could  not  legally  sign,  except  by 
notaries.  The  other  point,  viz.,  whether  it  is  necessary  that  the  deed 
be  read  over  to  a  blind  person  at  the  time  of  signing,  was  decided  in 

M.  16863.        the  affirmative  in  Ross's  Trustees  v.  Aglianhy,  2d  July  1792  ;  but  the 

M.  16856.  contrary  conclusion  was  arrived  at  in  Yorkstoun  v.  Grieve,  2d  Decem- 
ber 1794.  It  will  be  observed  that  the  doctrines  thus  introduced,  viz., 
the  incapacity  of  a  blind  person  validly  to  execute  a  deed  by  his  own 
subscription,  and  the  necessity  of  reading  the  deed  of  a  blind  person 
in  the  presence  of  himself  and  the  witnesses,  rested  not  upon  the 
Statutes,  which  contain  nothing  to  either  effect,  but  upon  the  opinions 
of  the  Judges ;  and  they  resolved  in  effect  into  solemnities  estab- 
lished by  the  authority  of  the  Court  of  Session.  The  decisions  which 
we  have  cited  were  reviewed,  and  the  whole  of  this  matter  very  care- 

1  SIi.  App.498.  fully  considered,  in  the  case  of  Duff  v.  The  Earl  of  Fife,  when  under 
appeal  to  the  House  of  Lords,  17th  July  1823.     In  that  case  it  had 

*'-^-  been  held  by  the  Court  of  Session  (;iOth  November  1819),  that  a 

person  not  totally  blind,  though  scarcely  able  to  distinguish  between 
light  and  darkness,  ought  to  execute  deeds  by  means  of  notaries  and 
witnesses,  and  that  certain  deeds  were  reducible,  because  it  had  not 
been  proved  that  they  had  been  read  over  to  the  Earl  of  Fife,  the 
party  so  circumstanced,  before  he  subscribed  them.  The  case  was 
considered  with  great  anxiety  by  the  Lord  Chancellor  Eldon,  and  it 
was  determined  by  the  judgment  of  the  Court  of  Appeal,  that,  accord- 
ing to  the  true  intent  and  meaning  of  the  Statute  1579,  the  signa- 

SioNATURE  OF   turc  of  thc  Earf  of  Fife  was  the  proper  signature  to  give  effect  to  the 

BU8TAINBD.  iustruments  in  question,  and  that  signature  by  notaries  was  not 
required— that,  as  the  deeds  were,  ex  facie,  signed  by  the  party,  and 
attested  by  two  witnesses,  they  were  in  law  probative  deeds,  that  is, 
deeds  proving  their  own  contents  unless  impeached — that,  to  impeach 
such  instruments,  being  probative,  the  party  challenging  must  prove 
that  the  witnesses  did  not  see  the  Earl  of  Fife  subscribe,  or  hear  him 
acknowledge  his  subscription  —  that,  to  impeach  them  on  the  ground 
that  Lord  Fife  was  ignorant  of  their  contents,  it  was  not  enough  to 


CHAP.  II.     QKNEBAL  RE<iUISITBS  OF  DEEDS— STATUTORY  SOLEMNITIES.    109 

show  that  the  deeds  were  not  read  over,  but  the  pursuer  must  prove 
that  the  Earl  did  not  know  their  contents,  the  reading  over  not 
being  a  solemnity  required  by  law,  and  the  knowledge  of  the  party 
of  the  contents  of  deeds,  duly  executed  and  attested,  being  to  be 
presumed,  until  the  contrary  should  be  shown.  This  judgment  was 
prepared  with  great  pains,  and  its  terms  are  instructive,  the  general 
result  being,  you  will  observe,  to  return  to  a  simple  observance  of  the 
solemnities  required  by  the  Statutes,  rejecting  such  as  had  been  arbi- 
trarily imposed  without  statutory  authority.  The  principles  thus 
established  were  acted  upon  in  the  case  of  Ker  v.  Hotchkis,  23d  15  8. 983. 
May  1837.  The  judgment  in  Lord  Fifes  case,  however,  did  not 
exclude  persons  whose  sight  is  greatly  or  entirely  impaired,  from 
using  the  assistance  of  notaries,  although  they  are  able  to  write ; 
and  in  Reid  v.  Baxter,  19th  December  1837,  affirmed,  19th  February  16  S.  273 ; 

•  .        1   T?n}>    Ann    fil? 

1840,  where  a  person  who  could  write  his  name  was  so  defective  in         '    pp°^- 
his  sieht  that  he  could  not  read  any  written  document,  it  was  held  Persons  of  de- 

,T-  .  /.lit  .  -k    r  n  PECTIVE  8IOHT 

that  his  execution  of  a  deed  by  notaries  was  a  good  form  of  execu-  may  subscribe 
tion — that  he  might,  if  he  pleased,  have  executed  it  by  his  own  sig-  ^^  Notaries. 
nature — but  that  he  was  also  at  liberty  to  take  the  assistance  of 
Dotariea.  I  would  remark  in  conclusion  upon  this  point,  that, 
when  a  blind  person  adhibits  his  own  subscription,  the  deeds  of  such 
a  party  ought  to  be  executed  with  great  care  and  circumspection.  Al- 
though it  be  not  a  legal  requisite,  the  deed  ought  to  be  read  over  to 
the  blind  party,  in  order  to  exclude  all  suspicion  of  error;  and  I  would 
recommend  that,  in  such  cases,  the  witnesses  should  be  present,  and 
see  the  party's  subscription  written,  since  difficulties  might  arise  with 
respect  to  the  acknowledgment  of  a  party  who  has  so  little  the  means 
of  identifying  his  own  deed. 

We  come  now  to  the  case  of  a  party  who  cannot  write  at  all,  in  Subscription 

XT 

which  we  have  seen  that  the  law  requires,  in  order  to  make  the  deed  "^  -"^otarieh. 
vaUd,  notarial  subscription.    The  case  of  Dm,  already  cited,  shows  the 
invalidity  of  subscription  by  marks.    The  same  doctrine  will  be  found 
in  Graham  v.  il'Leod,  30th  November  1848,  where  it  was  observed  n  D.  173. 
on  the  Bench  that  "  there  is  one  mode,  and  one  alone,  of  authenti- 
*  eating  a  document  where  the  party  cannot  write." 

The  office  of  Notary  was  introduced  in  the  Roman  Law,  in  order 
to  make  provision  for  the  execution  of  contracts  by  a  public  officer 
otherwise  than  in  the  judicial  form,  it  being  "Optional  to  parties  to 
execute  deeds  themselves,  or  by  the  intervention  of  notaries.  We 
allow  of  no  such  option  (under  the  e^eption  above  stated  in  the  case  P.  104. 
of  blind  persons),  subscription  by  notaiHes  being  limited  by  us  to  the 
case  in  which  the  grantor  of  the  deed  labours  under  permanent  or 
temporary  disability. 

The  Act   1540,  cap.  117,  required  the  subscription  of  one  notary 
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to  the  deed  of  a  party  unable  to  write  ;  and  by  1579,  cap.  80,  two 
notaries  and  four  witnesses  were  required.  This  remains  the  legal 
form  of  execution,  the  only  other  statutory  provision  which  it  is 
necessary  to  notice  being,  that  by  the  Act  1681,  cap.  5,  witnesses  are 
debarred  from  subscribing  in  this  case,  unless  tliey  know  the  party, 
and  saw  or  heard  him  give  warrant  to  the  notaries  to  subscribe  for 
him,  and  in  evidence  thereof  touch  tlie  notaries'  pen. 

Notaries  must  The  first  duty  of  notaries,  who  are  called  to  execute  the  deed  of  a 
party  unable  to  write,  is  to  ascertain  his  identity.  This  is  enjoined 
by  the  Act  of  Sederunt,  21st  July  1688.  They  are  next  to  make 
themselves  acquainted  with  the  party's  reason  for  requiring  the  assist- 
ance of  notaries  ;  and,  if  a  reason  is  stated  which  the  notary  knows 
to  be  false,  he  ought  to  decline  acting.  In  one  case  a  deed  notarially 
executed  was  sustained,  although  the  party  could  write,  she  being 
herself  the  challenger  of  the  deed  ;  Veitch  v.  Horsburgh^  31st  Janu- 
ary 1637.  In  another  case  the  Court  required  a  proof  of  the  tempo- 
rary inability  of  the  party  to  write  ;  Clark  v.  Laird  o/Balgounie,  3d 
January  1 683.  From  these  decisions  it  appears  to  follow,  that,  where 
a  party  who  can  write  signs  by  notaries,  the  deed  will  be  effectual 
against  himself,  and  that  the  notaries'  attestation  is  not  conclusive 
evidence  of  a  party's  temporary  inability  to  write.  If  satisfied  that 
the  case  is  proper  for  their  intervention,  the  notaries  will  receive  the 
party's  warrant  to  subscribe  for  him.  The  warrant  will  consist  of  a 
request  by  the  party  to  the  notaries  to  execute  the  deed  for  him,  and, 
in  evidence  thereof,  the  party  will  touch  the  notaries'  pen.  This 
must  be  done  so  as  to  be  heard  and  seen  by  all  the  four  witnesses. 

The  Attesta-   The  warrant  being  thus  given,  the  notaries  will  proceed  to  execute 

the  deed,  not  by  writing  the  name  of  the  party,  which  is  an  irregu- 
larity not  sanctioned  by  the  law  in  any  circumstances.  They  write 
an  attestation,  familiarly  called  a  docquet,  which  states  the  cause  of 
the  party's  inability  to  subscribe  for  himself,  and  that  it  is  signed  by 
the  notaries  by  his  authority.  The  docquet  may  also  contain  the 
facts  that  the  party  touched  the  notaries'  pen,  and  that  the  deed  was 
read  over  to  him  in  presence  of  the  notaries  and  witnesses,  although 
neither  of  these  statements  is  essential  The  notaries  then  subscribe 
each  his  own  name  to  the  docquet,  and  to  every  page  of  the  deed. 
Sir  George  Mackenzie  has  discussed  the  question,  whether  a  nod  would 

m^T^VAimi^  ^®  *  sufficient  warrant,  and  he  thinks  that  it  would,  since  the  require- 

To  Notaries,     ment  of  the  Statute  is  that  the  witnesses  see  or  hear  the  party  give 

command,  and  since  nuttis  was  sufiicient  by  the  civil  law  to  confer  a 
mandate.  It  is  essential,  however,  that  the  fact  of  the  party  having 
granted  warrant  or  authority  be  inserted  in  the  docquet ;  Philip  v. 
Cheap,  26th  July  1667;  and  this  is  required  so  imperatively,  that 
the  deed  will  be  held  null,  even  although  it  bears  in  its  body  that 
the  notaries  subscribed  at  the  granter's  command,  if  that  fact  do  not 
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appear  in  the  docquet ;  Birrel  v.  Moffat,  18th  June  1745.    The  grant-  M.  16846. 
ing  warrant  is  thus  a  part  of  the  solemnity  of  the  execution  ;  and  as, 
where  one  subscribes  himself,  the  witnesses  attest  his  subscription,  so, 
where  the  party  executes  not  with  his  own  hand  but  by  notaries,  the 
witnesses  attest  everything  which  is  required  to  make  this  mode  of 
execution  equivalent  to  the  party's  own  signature.     The  witnesses, 
therefore,  must  witness  the  warrant  of  the  party  as  well  as  the  signing 
by  the  notaries,  and  the  deed  will  be  reduced  if  they  do  not  see  or 
hear  the  warrant  given,  and  see  the  notary's  pen  touched ;  Johnston  v.  *  Dr.  Sopp. 
Johnston,  3d  November  1698  ;  Farmers  v.  Myles,  etc.,  25th  June  1760.  m.  16849. 
But,  although  the  authority  must  appear  in  the  attestation,  the  same 
rule  is  not  rigidly  applied  to  the  insertion  of  the  token  of  that  autho- 
rity, viz.,  the  touching  of  the  pen.     This  formality  is  supposed  to  owe  Stair,  iv.  42. 9. 
its  origin  to  the  old  practice,  which,  as  we  have  seen,  was  recognised  Wahrant  w 
by  Statute,  of  the  notary  guiding  the  party's  hand.     But  although 
the  touching  of  the  pen,  as  a  token  of  the  mandate,  is  necessary  of 
observance  in  compliance  with  the  Statute,  deeds  have  been  sustained 
where  the  fact  of  the  party  having  touched  the  pen  did  not  appear 
in  the  attestation  ;  Dallas  v.  Paul,  13th  January  1704 ;  Haver  v.  M.  16839. 
Russd,  10th  July  1710.  ^'  ^^^' 

Notarial  subscription  is  one  act,  and  the  notaries  must  sign  simul-  Notarial  Sur- 
taneously.   Hence  they  are  called  co-notaries.    On  this  point  reference  ^^^^ctTet 
may  be  made  to  the  case  of  Cow  or  CoU  v.  Craig,  21st  March  1633.  coruextu. 
Upon  the  same  principle  the  same  four  witnesses  must  attest  the  M.  16833. 
subscription  of  both  notaries,  and  it  will  not  suffice  to  have  two  wit- 
nesses to  one  notary,  and  two  to  the  other  ;  Anderson  v.  Cock,  24th  M.  16840. 
December  1709  ;  White  v.  Knox,  27th  December  1711.     There  is  a  M.  I684i. 
case  shortly  reported,  CuUen  v.  Thomsons,  December  1731,  in  which  ^-  ^^^^• 
a  deed  was  supported,  although  the  notaries  had  not  subscribed  their 
attestation.     It  would  rather  appear  from  the  Report,  that  they  had 
written  separate  attestations,  so  that  the  name  of  each  was  contained 
in  the  attestations  in  his  own  handwriting.     Care  should  be  taken  to 
leave  no  room  for  such  questions. 

We  are  now  to  examine  particularly  the  requirements  with  respect 
to— 

5.  The  Subscription  of  the  Instrumentary  Witnesses, — We  have  seen 
that  the  Act  1540  contained  in  general  terms  a  requirement  of  wit- 
nesses without  enjoining  that  they  should  subscribe,  and  that  the 
remedy  provided  by  the  subsequent  enactment  1579,  cap.  80,  was 
imperfect  It  ordained  that  deeds  should  be  subscribed  and  sealed 
by  the  principal  parties,  if  they  could  subscribe — otherwise  by  two 
notaries  before  four  witnesses,  denominate  by  their  dwelling-places 
or  some  other  evident  tokens.  The  general  practice  which  followed  Coitdescekdixo 
after  this  Statute,  showed  that  it  was  understood  to  require  *'l^®  IJJJ^k^o^  w^t^ 
designation  of  witnesses  to  deeds  subscribed  by  the  party  himself,  as  messes. 


112 


LECTURES  ON  CONVEYANClNa. 


PART  I. 


M.  9919  and 
9923. 

Witnesses 

MUST  SUB- 
scribe ;  and 
must  be  de- 
signed in 
Testihq- 

CLAUSE. 

1681,  cap.  5. 


well  as  when  the  subscription  was  by  notaries ;  but,  as  the  words  of 
the  Act  were  not  free  from  ambiguity,  the  Court  relaxed  its  operation 
(as  thus  understood)  so  far  as  to  allow  the  designation  of  the  witnesses 
to  be  supplied  by  a  note  or  condescendence,  where  it  had  been  omitted 
to  insert  them  ;  and,  when  the  party  claiming  under  the  deed  had  so 
condescended,  he  was  allowed  to  support  his  averment,  that  the  per- 
sons named  in  the  condescendence  were  the  witnesses,  by  the  evidence 
of  these  persons  themselves,  if  still  alive.  If  they  were  dead,  and 
had  subscribed  as  witnesses,  then  the  proof  consisted  of  a  comparison 
of  their  subscription  upon  the  deed  with  other  writings  of  the  same 
parties.  In  the  last  case,  however,  in  which  the  objection  of  want  of 
designation  of  witnesses  was  sustained,  and  a  condescendence  allowed, 
the  judgment  was  reversed  by  the  House  of  Lords,  in  so  far  as  this 
objection  was  sustained,  and  it  was  ordered  and  adjudged  that  the 
want  of  designation  of  the  witnesses  should  be  repelled ;  Urquhart 
v.  Officers  of  State,  28th  July  1753. 

This  practice,  thus  ultimately  found  to  be  erroneous,  continued 
until  the  passing  of  the  Act  1681,  cap.  5,  which  declared  that  only 
subscribing  witnesses  should  be  probative,  and  attached  nullity  to  all 
writs  in  which  the  witnesses,  as  well  as  the  writer,  were  not  designed, 
declaring  their  designations  not  suppliable  by  condescendence.  Sir 
George  Mackenzie's  observations  upon  this  Statute  commence  with 
the  reflection,  "  that  the  longer  the  world  lasts,  probation  by  wit- 
"  nesses  lessens  always  in  esteem,  because  men  grow  always  more 
"  wicked."  The  progressive  moral  deterioration  of  the  human  species 
is  the  idea  so  tersely  expressed  by  the  Latin  Poet — 

'*  ^tas  parentum,  pejor  avis,  tulit 
Nos  nequiores,  mox  daturos 
Progeniem  vitiosiorem." 

Craig  consoles  himself  with  the  adage,  that  bad  morals  create  good 
laws.  But  the  truth  probably  lies  in  this,  that  oral  testimony  in 
such  a  matter  as  the  testing  of  deeds  lessened  in  esteem,  not  from 
any  decrease  in  the  value  of  such  evidence,  but  because  it  was  dis- 
covered from  practice,  how  uncertain  and  liable  to  error  is  the  memory; 
and  that,  while  it  is  subject  to  decay  and  death,  litera  scripta  manet 
— the  litera  scripta  being  a  mode  of  proof  admirably  adapted  to  this 
matter.  We  shall  have  occasion,  as  we  proceed,  to  examine  more 
closely  the  provisions  of  this  Statute. 

The  first  natural  inquiry  is — Who  may  be  witnesses  to  a  deed  ?  and 
the  answer  is  generally — Any  person  not  labouring  under  a  natural 
or  legal  incapacity.  We  shall  look  at  the  grounds  of  incapacity 
seriatim : — 
(1.)  Women?  (1.)  Women  are  practically  excluded  from  acting  as  instrumentary 
witnesses.  This  may  be  traced,  no  doubt,  to  the  manners  of  a  rude 
age,  which  invariably  presents,  as  one  of  its  characteristics,  a  state  of 
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subjection  and  degradation  in  females,  inconsistent  with  the  exercise 
of  an  independent  judgment     Hence  the  legal  incapacity  of  women, 
until  a  comparatively  recent  period  in  the  history  of  our  law,  to  give 
testimony  in  any  matter  civil  or  criminal.     The  progress  of  civilisa- 
tion and  the  elevating  influences  of  religion  have,  by  their  benign 
influence,   relaxed  that  rule,  and  the  evidence  of  women  is  now 
admitted  in  our  Courts ;  but  this  relaxation  has  not  been  extended 
»o  as  to  admit  them  in  the  character  of  instrumentary  witnesses.  Inst.  iy.  2. 27. 
There  is,  indeed,  no  statutory  exclusion  ;  but  there  is  no  part  of  our  ^^f^'^  Notes  to 
practice  more  uniformly  supported  by  usage ;  and  it  is  the  express 
dictum  of  Erskine,  that  women  may  not  be  instrumentary  witnesses. 
In  the  case  of  Setton  v.  Setton,  24th  February  1816,  an  issue  was  1  Murray,  9. 
sent  to  a  jury  to  ascertain  the  genuineness  of  the  signature  of  an  Womek  as  In- 
instrumentary  witness  who  was  a  female,  whereby  it  was  assumed,  if  Witnessks. 
found  genuine,  to  be  suiScient  to  authenticate  the  deed.     It  is  to  be 
kept  in  view,  however,  that  this  is  a  question  of  great  magnitude, 
and  that  the  existing  practice  rests  upon  very  grave  considerations, 
its  ratio,  according  to  Mr.  Tait  in  his  Treatise  on  tlie  Law  of  Evi- 
dence, being  the  inexperience  of  women  in  business,  and  their  liability 
to  deception.     It  would,  therefore,  be  rash  to  infringe  upon  the  esta- 
blished practice,  before  a  difierent  rule  shall  be  authorized  by  a  deci- 
sion resulting  from  a  deliberate  and  solemn  trial  of  the  question. 

(2,)  A  pupil  cannot  be  an  instrumentary  witness.     In  Davidson  v.  (2.)  Pupils  asd 
Charteris,  12th  December  1738,  a  contract  was  annulled,  one  of  the  Mikors? 
witnesses  having  been  a  few  days  less  than  fourteen  years  of  age.  Elchiesv.* 
The  judgment  of  a  minor — that  is,  one  abov£  pupilarity  but  less  than  11^1*°^®**" 
twenty-one — is  presumed  sufficiently  ripe  for  the  act  of  attesting  a 
subscription,  and  minors  are,  therefore,  admissible  as  instrumentary 
witnesses. 

(3.)  A  blind  person  cannot  be  an  instrumentary  witness.     He  (3.)  Blind  Per- 
cannot   see  the  party  subscribe,  and,  although  he  may  hear  him  ®®*®^ 
acknowledge  his  subscription,  that  is  unavailing,  since  he  cannot  see 
the  subscription  to  connect  the  acknowledgment  with  it.     It  was 
expressly  so  found  with  respect  to  a  deed  executed  by  notaries,  in 
Cunningham  v.  Spence,  2d  July  1824  ;  and,  although  there  is  in  such  3  8. 205;  and 
a  case  the  peculiar  exigency  to  see  the  pen  touched,  it  can  scarcely  ^  ^^"'  ^^' 
be  doubted  that  the  same  principle  would  regulate  the  question  in  a 
deed  executed  by  a  party  himself. 

(4.)  Idiots  and  furious  persons  are  incapable  of  acting  as  witnesses  (4.)  Idiots,  &c.? 
to  deeds : 

(5.)  And  so  also  are  those  who  have  a  material  interest  in  the  deed,  (5.)  Parties 
as  creditors  and  executors,  or  others  taking  benefit  through  the  deed.  xhT^^d?'* 
Fnus,  in  Robertson  v.  Ahercrowby,  21st  November  1627,  a  bond  was  m.  16879. 
reduced,  the  creditor  having  been  himself  one  of  the  two  subscrib- 
ing witnesses,  so  that  it  was,  in  effect,  a  deed  attested  by  only  one 
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witness.     The  objection  of  interest  in  the  case  of  witnesses  generally 

12  D.  437.  is  exemplified  strongly  in  the  case  of  The  National  Bank  v.  Forbes, 
28th  December  1849,  where  the  shareholder  of  a  bank  was  held  inad- 
missible as  a  witness  in  a  cause  to  which  the  bank  was  a  party,  even 

M.  16876.         where  there  was  penuria  testium.     In  the  case  of  Lady  Innerleith  v. 

The  Bishop  of  Glasgow,  2d  July  1613,  the  executor  named  in  a  testa- 
ment having  signed  it  as  an  instrumentary  witness,  it  was  reduced 
in  so  far  as  regarded  his  nomination.  It  may  be  doubted,  perhaps, 
whether  the  principle  of  this  decision  would  now  be  acted  upon  in 
cases  where  the  executor  takes  no  beneficial  interest  by  the  settle- 
ment ;  for  it  has  been  decided  that  a  trustee  nominated  by  a  deed 

M.  16900.         may  be  an  instrumentary  witness  to  it ;  Mitchell  v.  Miller,  30th 

November  1742.  But  the  prudent  Conveyancer  will  of  course  avoid 
the  risk  of  such  objections.  The  disqualification  of  interest  is  not  so 
rigidly  applied  as  to  exclude  witnesses  to  whom  trifling  legacies  are 

M.  wc«  "Writ,"  bequeathed  as  marks  of  regard;  Ingram  v.  Steinson,  22d  January 

App.  No.  2.        1801. 

Such  are  the  cases  of  incapacity  to  act  as  witness  to  a  deed.     With 

the  exception  of  the  objection  to  women,  they  are  reducible,  it  will  be 

observed,  to  the  two  general  grounds  of  natural  incapacity  or  defect 

(6.)  Near  Rk-  of  judgment,  and  direct  interest.     There  is  another  class  of  witnesses, 

LAT10N8  j^^^  excluded  by  the  general  law  of  evidence  in  Scotland,  not  excluded, 

however,  from  acting  as  instrumentary  witnesses ;  but  with  respect 
to  whom  I  would  say,  that  it  would  be  proper  for  the  practitioner  to 
exercise  judgment  and  discretion  in  selecting  or  avoiding  them — 
I  refer  to  near  relations,  who,  on  the  ground  of  partiality  and  favour, 
were,  until  lately,  entirely  excluded  from  giving  evidence,  but,  accord- 
ing to  our  institutional  writers,  and  according  to  prevalent  practice, 
were  not  excluded  from  acting  as  instrumentary  witnesses.  The  prin- 
Inst.  iv.  2.  27.  ciple  of  this,  according  to  Erskine,  is,  that  witnesses  who  attest  the 

subscription  of  deeds,  "  are  called  for  that  purpose  by  the  joint  con- 
"  sent  of  both  parties,  which  bars  all  challenge."  This  principle,  and 
the  consequences  resulting  from  it,  will  be  found  well  illustrated  in 
the  case  of  Falconer  v.  Arbuthnot,  23d  June  1750,  where,  in  a  ques- 
tion regarding  testamentary  deeds,  the  evidence  of  near  relatives  of 
the  testator,  who  were  instrumentary  witnesses,  was  admitted  on  be- 
half of  a  party  so  nearly  related  to  them,  that  their  evidence  for  him 
would  have  been  otherwise  inadmissible,  while  that  of  other  relatives 
equally  near  in  degree,  but  who  were  not  instrumentary  witnesses, 
was  rejected.  See  also  the  case  of  Hamilton  s  Creditors  v.  Hamilton, 
J  9th  June  1713.  It  is  justly  remarked,  however,  by  Sir  Geoi^ 
Mackenzie,  that  it  is  proper  to  choose  disinterested  witnesses ;  for, 
although  the  legal  objection  be  obviated,  still,  in  the  event  of  any 
question  arising,  the  witnesses  may  be  examined  as  to  the  accuracy 
of  the  attestation,  in  which  case  tlicre  is  the  risk,  through  human 
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infirmity,  of  relatives  being  swayed  in  giving  their  testimony.  This 
caution,  you  will  observe,  is  still  applicable,  notwithstanding  that  the 
evidence  of  near  relations  has  been  rendered  generally  admissible  by 
the  3  &  4  Vict.  cap.  59,  §  1 ;  for  the  ground  of  the  caution  is,  not 
that  a  relative  is  inadmissible,  but  that  he  may  be  ineligible. 

The  principle  of  mutual  choice  in  the  selection  of  witnesses,  which,  (i.)  Ijtpamous 
in  the  language  of  Erskine,  "bars  all  challenge,"  has  had  so  strong  ^*««>«»^ 
an  effect  given  to  it,  that  it  has  been  held  to  render  competent  the 
attestation,  as  an  instrumentary  witness,  of  a  person  infamous,  and, 
therefore,  incapable  formerly  of  giving  evidence  in  a  court  of  justice ; 
Lockkart  v.  Bailie^  Ist  February  1710.  M.  8433. 

The  next  point  is — How  many  witnesses  are  required  ?    In  a  deed  Number  op 
executed  by  the  subscription  of  the  party  himself,  two  instrumentary  ^™^,^ 
witnesses  are  necessary.     This  is  not  by  the  authority  of  any  Statute, 
the  acts  being,  as  we  have  seen,  silent  in  this  particular.     It  stands, 
therefore,  on  the  general  law  of  Scotland,  which  requires  the  evidence 
of  two  witnesses  to  prove  a  fact.     We  have  already  referred  to  the 
case  o{  Robertson  v.  Ahercromhyy  21st  November  1627,  where,  one  of  m.  16879. 
the  witnesses  being  the  creditor  in  a  bond,  it  was  held  to  be  attested 
only  by  one  witness,  and  so  reduced.     By  the  Act  1579,  cap.  80,  we 
have  seen  that  four  witnesses  are  expressly  required,  along  with  two 
notaries,  in  a  notarial  execution.     This  rule  is  rigidly  enforced,  and 
it  has  in  vain  been  attempted  to  eke  out  the  number  of  witnesses  by 
taking  one  of  the  notaries  into  account ;  Lackie  v.  Cunningham^  20th  AL  16878. 
November  1627. 

What  are  the  instrumentary  witnesses  to  attest?    They  are  called  What  do  In- 
simply  to  verify  the  subscription  of  the  deed  by  the  party.     One  who  w^tn^^**^ 
signs  a  deed  as  an  instrumentary  witness,  therefore,  has  no  concern  attbst? 
with  its  contents,  and  is  not  committed  by  his  signature  to  anything 
which  the  deed  may  contain.     He  merely  attests  the  fact  that  he 
saw  the  party  write  his  subscription,  or  heard  him  acknowledge  it. 
It  was,  accordingly,  held  to  be  no  objection  to  a  bond,  that  it  was, 
when  executed,  so  folded  up,  that  the  witnesses  saw  nothing  but  the 
granter's  subscription  ;  Lady  Ormistoun  v.  Hamilton^  21st  January  M.  16890. 
1708. 

In  order  that  the  witness  may  be  able  to  verify  the  party's  sub-  Witnksbes 
scription,  it  is  requisite,  in  the  first  place,  that  he  have  a  personal  THrpABrr 
knowledge  of  the  party.     This  is  expressly  enjoined  by  the  Act  1681,  subscbibino. 
which  bears,  ''that  no  witness  shall  subscribe  as  witness  to  any 
"  party's  subscription,  unless  he  then  know  that  party  ;"  and  the 
requirement  is  Just,  since  it  is  impossible  for  one  to  attest  a  sub- 
scription to  be  the  subscription  of  a  person  named,  if  he  does  not 
know  that  person.     Where  he  does  not  know  the  party,  his  attestation 
can  import  only  that  a  man  signed,  not,  as  is  required,  that  the  man 
subscribed  to  whom  the  name  signed  belongs.     It  has  sometimes 
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What  AMOUNT  been  a  difficulty  with  practitioners  to  determine  what  degree  of 
knowledge  in  the  witnesses  is  requisite.  The  question  may  be  best 
solved  by  attending  to  the  object  of  the  requirement.  Its  purpose 
is  to  make  sure  that  the  party  is  truly  the  individual  who  bears  the 
name  which  he  subscribes.  For  such  a  purpose  personal  intimacy  or 
acquaintance  between  the  party  and  the  witness  is  evidently  unneces- 
sary ;  but  the  witness  ought,  either  of  his  own  knowledge  or  upon 
information  on  which  he  can  rely,  to  be  satisfied  as  to  the  identity  of 
the  individual.  This  is  a  point  of  great  importance,  and  should  be 
carefully  looked  to.  Within  a  few  years  I  have  seen  money  lent 
upon  a  bond  lost,  under  circumstances  where  the  loss  would  have  been 
prevented,  had  means  been  used  to  identify  the  party.  The  deed 
was  executed  in  a  liotel  in  Glasgow,  the  witnesses  being  a  waiter 
and  another  person,  neither  of  whom  had  any  personal  knowledge  of 
one  of  the  professed  granters  of  the  deed,  and  it  was  eventually 
ascertained  that  it  was  not  subscribed  by  the  grantor  described  in 
the  deed,  but  by  a  party  personating  him.  In  Campbell  v.  Robert- 
son, November  1698,  a  bond  was  found  null,  one  of  the  witnesses 
deponing  that  he  did  not  know  the  party  whose  subscription  he 
attested,  the  witness  being  then  a  boy  of  1 4,  and  called  off  the  street 
for  the  purpose.  In  another  case  a  disposition  was  challenged,  on 
the  ground  that  the  witnesses  did  not  know  the  party.  The  wit- 
nesses, although  they  had  never  seen  the  party  before  or  since,  had 
attested  her  subscription  upon  the  assurance  of  her  neighbours  that 
she  was  the  person  described  as  grantor  in  the  deed,  and  the  Lords 
found,  that  the  witnesses  had  here  such  credible  information,  that 
the  subscriber  was  the  true  person  designed  in  the  writ,  that  they 
might  lawfully  sign  as  witnesses  ;  Walker  v.  Adamson*8  Representa- 
tives, 8th  June  1716.  This  judgment  appears  to  furnish  the  true 
criterion  of  the  degree  of  knowledge  requisite,  viz.,  that  the  witnesses 
shall  have  credible  information  of  the  party's  identity. 
Witnesses  The  Statute  requires,  not  only  that  the  witness  know  the  party, 

MusTSKEPAKTr  \^^i  t}^j^t  \^q  «  g^^  bj^  subscHbe,  or  saw  or  heard  him  give  warrant  to 

SUBSCRIBE    OB 

HEAR  HIM  AC-  "  3,  uotary  or  notaries  to  subscribe  for  him,  and  in  evidence  thereof 
KNowLBUGE  HIS  «  touch  tho  uotaries'  pen,  or  that  the  party  did  at  the  time  of  the 
"  witnesses  subscribing  acknowledge  his  subscription,  otherwise  the 
"  witnesses  shall  be  repute  and  punished  as  accessary  to  forgery." 
Sir  George  Mackenzie,  in  his  Observations  upon  the  Act  1681,  re- 
lates, as  the  occasion  of  this  part  of  it,  the  case  of  a  lady,  who, 
pretending  that  she  could  not  write  before  a  large  company,  desired 
to  sign  the  paper  in  her  own  chamber,  whereupon  she  got  the  paper 
with  her,  and  at  her  return  brought  it  back  subscribed,  and  there- 
after raised  a  reduction  of  the  same  paper  as  not  truly  signed  by  her. 
The  purpose  of  the  enactment,  then,  is  indissolubly  to  connect  the 
party  with  the  deed,  either  by  the  witnesses  seeing  him  write  his 
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subscription,  or  by  their  hearing  him  acknowledge  it ;  and  this  part 
of  the  Statute  demands  an  implicit  observance.     It  is  very  necessary 
to  observe,  that  knowledge  of  a  person's  writing,  however  familiar 
and  perfect,  is  no  warrant  for  subscribing  as  witness.      No  degree  of 
moral  certainty,  however  great,  can  give  effect  to  such  an  attestation. 
The  test  demanded  by  the  Act  is,   not  that  the  subscription  be 
known,  but  that  the  party  be  seen  to  write,  or  heard  to  acknowledge 
it.      The   question  which   an    instrumentary  witness  will   have. to 
answer  if  examined  will  not  be — '*  Do  you  know  this  to  be  the  party's 
**  signature  V  but  it  will  be — "  Did  you  see  the  party  write  this 
"  signature,  or  hear  him  acknowledge  it  T'    There  is  nothing  as  to  WmnDWEs 
which  parties  are  more  likely,  in  a  confiding  spirit,  to  glide  un- J^^^"  ®^^'" 
g:uardedly  into  error  than  this,  unless  it  be  laid  down  and  rigidly  hear  it  ao- 
acted  upon  as  an  iiTCversible  rule,  to  abide  simply  and  literally  by  '^'^*^'^"^°'^'*- 
the  terms  of  the  Act,  and  to  append  or  permit  no  subscription  as 
witness,  unless  the  signature  was  seen  written  or  heard  acknow- 
ledged.    The  necessity  for  strictness  in  this  particular  will  be  ap- 
preciated, when  it  is  stated,  first,  that,  when  a  deed  is  challenged, 
it  is  allowed  to  examine  the  instrumentary  witnesses  as  to  whether 
thev  saw  the  granter  subscribe,  or  heard  him  acknowledge  his  sub- 
scription.      The  competency  of  such  an  investigation   is   fixed   by 
Frank  v.  Frank,  3d  March  1 795  ;  and  Swany  v.  The  Bank  of  Scot-  m.  16824. 
land,  12th  December  1807.     And,  secondly,  that  if  it  be  proved  that  M.  v.  "Writ," 
the  instrumentary  witness  to  a  deed  did  not  see  the  party's  signa-    PP"       ^' 
ture  written,  or  hear  it  acknowledged,  the  deed  is  annulled  ;  Allan  v. 
M'Kean,  21st  December  1803.     In  this  case  a  disposition  of  heritage  Hume,  9U. 
was  reduced,  upon  the  evidence  of  the  instrumentary  witnesses,  that 
neither  of  them  saw  the  granter  sign,  or  heard  him  acknowledge 
his  signature,  their  testimony  being  corroborated  generally  by  the 
circumstances  ;  and,  in  a  later  stage  of  an  important  case  already 
referred  to,  it  was  held  a  valid  ground  of  reduction,  that  one  of  the 
witnesses   had   neither   seen   the   signature   written    nor   heard   it 
acknowledged  ;  Earl  of  Fife  v.  Duff,  22d  December  1825.     The  de-  4  S.  335. 
cision  in  the  case  of  Smith  v.  Bank  of  Scotland,  25th  January  1821,  F.  C. 
as  reported  in  the  Faculty  Collection,  appears  to  militate  against 
the  doctrine  now  stated,  the  words  of  the  rubic  in  that  case  being — 
"  The  genuineness  of  the  granter's   subscription  to   a   deed  being 
"  admitted,  found  not  a  relevant  ground  of  reduction,  that  the  iu- 
''  strumentary  witnesses  did  not  see  the  subscription  adhibited,  or 
"  hear  it  acknowledged."     The  facts  of  the  case,  however,  did  not 
warrant  that  general  proposition.     It  is  explained  by  Lord  Glenlee 
in  delivering  his  opinion  upon  Lord  Fife's  case,  that,  in  the  case  of 
Smitii,  the  challengers  of  the  deed  were  those  who  had  given  it  forth 
as  fair  and  regular  and  binding  on  themselves,  and  had  dealt  with 
the  world  on  the  footing  of  its  being  binding,  and  had  thereafter 
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attempted  to  reduce  it  upon  latent  nullities  known  only  to  them- 
selves. If,  therefore,  in  this  case  the  deed  was  sustained,  although 
the  witnesses  did  not  see  or  hear,  as  required  by  the  Statute,  it  was 
sustained,  not  because  these  solemnities  were  not  obligatory,  but 
because,  by  ret  inierventus,  by  their  own  actings  upon  it,  the  parties 
had  made  it  valid,  even  although  it  might  be  liable  to  latent  objec- 
2  8.  App.265.   tions.     But  it  is  clear  from  the  report  of  this  case  in  the  Court  of 

Appeal,  4th  June  1 824,  that  the  ground,  upon  which  the  bond  was 
ultimately  held  valid,  was,  that  no  satisfactory  evidence  was  adduced 
of  the  allegation  that  the  solemnities  in  question  had  not  been  duly 
observed.  Upon  the  principle  of  the  decisions  in  the  eases  o(  Allan 
and  of  Lord  Fife,  a  bond  was  found  not  probative,  having  been  signed 
first  by  the  witnesses  and  afterwards  by  the  grantor,  not  in  their 
presence;  Young  v.  Ritchie,  2d  February  1761.  In  order,  however, 
to  establish  the  nullity  of  a  deed  upon  the  grounds  here  referred  to, 
the  evidence  must  be  clear  and  conclusive  that  the  witness  truly  did 
not  see  or  hear ;  and  if  the  deed  be  ex  facie  correctly  executed,  the 
Court  will  not  be  easily  moved  by  evidence  of  non  rrtemini,  or  even 
evidence  of  a  more  positive  kind  given  after  an  interval  of  time ;  it 
will  also  be  jealous  of  the  evidence  of  the  instrumentary  witnesses 
themselves  contradicting  their  own  attestation,  unless  such  evidence 
be  otherwise  supported  ;  and  it  will  allow  evidence  to  be  adduced  in 
support  of  the  attestations.  Thus,  in  Sim  v.  Donaldson,  23d  Novem- 
ber 1 708,  the  deed  was  supported,  though  a  witness,  at  the  distance 
of  twelve  years  after  its  date,  did  not  remember  seeing  the  party 
subscribe  or  hearing  him  acknowledge  his  subscription  ;  and,  in 
Sibbald  v.  Sibbald,  18th  January  1776,  the  same  judgment  was  given, 
though  the  witness,  then  eighty  years  of  age,  deponed,  thirty-seven 
years  after  the  date  of  the  deed,  that  he  had  not  seen  the  subscription 
adhibited.  The  case  of  Frank  v.  Frank,  3d  March  1795,  was  to  the 
like  effect;  and  the  more  recent  case  of  Cleland  v.  Cleland,  15th 
December  1838,  may  be  read  with  great  profit,  on  account  of  the  able 
expositions,  contained  in  the  Judges'  opinions,  of  the  rules  for  weigh- 
ing such  testimony  as  was  there  adduced,  the  settlement  impeached 
having  been  sustained  by  a  unanimous  Bench  in  the  face  of  the  evi- 
dence of  both  the  instrumentary  witnesses  denying  upon  oath  their 
own  attestations.  See  also  Condie  v.  Buchan,  26th  June  1 823,  and 
Richardson  v.  Newton,  28th  February  1811  ;  in  the  latter  of  which 
cases  the  instrumentary  witnesses  impugning  their  own  attestations, 
the  supporter  of  the  deed  was  allowed  to  adduce  evidence  to  show 
that  the  attestations  were  correct. 

Having  seen  the  party  subscribe,  or  heard  him  acknowledge  his 
subscription,  the  witness  is  next  to  subscribe  himself,  in  compliance 
with  the  enactment  that  only  subscribing  witnesses  shall  be  probative. 
We  have  already  seen  that  the  object  and  eflfect  of  the  witnesses'  sub- 
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scription  are  solely  to  verify  the  granter's  signature,  and  that  wit- 
nesses have  no  concern  with  the  contents  of  the  deed.  A  witness's 
position,  or  knowledge  of  or  connexion  with  the  circumstances  of  the 
transaction,  may  no  doubt  implicate  him  ;  and,  in  such  a  case,  the 
fact  of  his  acting  as  an  instrumentary  witness  may  be  an  element 
affecting  himself ;  but  if  so,  he  is  implicated,  not  by  acting  as  a  wit- 
ness, but  by  the  circumstances  which  otherwise  make  him  concerned 
in  the  transaction.  Still  the  general  proposition  is  true  and  undoubted, 
that  a  subscribing  witness  is  committed  to  nothing  but  the  genuine- 
ness of  the  signature  which  he  attests. 

Usually  the  witnesses  subscribe  as  nearly  as  may  be  opposite  to  the  Witmehses 
signature  which  they  attest,  each  of  them  adding  the  word  "  witness''  word^'wi^ 
after  his  signature.     The  addition  of  the  word  "  witness*  is  almost  »■»«"  to  sob- 
invariably  observed,  and  it  is  a  proper  precaution  for  the  witness's 
security,  in  order  to  mark  distinctly  the  character  in  which  he  signs, 
but  it  is  not  indispensable,  not  being  required  by  the  Statutes  ;  and 
the  body  of  the  writ,  if  properly  completed,  shows  in  what  capacity 
he  subscribed.     It  will  be  found  that  this  point,  viz.,  that  the  addi- 
tion of  ^^  witness'*  is  not  indispensable,  was  tried  and  so  decided  in4Br.Snpp.i63. 
Morrison  v.  Lord  Saitoun^  23d  February  1694,  and  in  Lord  Blantyre^  13  D.  40. 
5th  July  1850. 

The  most  unexceptionable  mode  of  attesting  a  deed  is  for  the  wit-  WrrsrjssEs 
nesses  to  subscribe  immediately  after,  and  in  presence  of,  the  principal  |^^bk  ^mmk-^ 
party.     This  excludes  the  risk  of  irregularity — of  the  substitution  for  diately. 
instance,  of  any  other  deed  by  the  grantor  in  place  of  the  one  then 
executed,  and  also  the  risk  of  inconvenience  from  the  absence  of  wit- 
nesses ;  or,  it  may  be,  of  irreparable  failure  in  completing  the  deed 
owing  to  the  death  of  a  witness  before  signing.     The  case  of  Homey,  m.  16898. 
Didcson,  June  1730,  has  been  referred  to,  as  showing  the  importance 
of  immediate  subscription  by  the  witnesses.     Here  a  tack  signed  by 
the  principal  parties,  but  not  by  the  witnesses,  was  left  in  the  hands 
of  one  of  the  persons  who  had  been  inserted  as  witnesses ;  and,  the 
witnesses  having  subscribed  some  days  afterwards,  the   deed  was 
found  null,  upon  the  ground  that,  as  the  meeting  of  parties  had 
broken  up  without  perfecting  their  contract,  they  were,  therefore,  free, 
and  could  not  be  bound  except  by  a  new  act  of  their  own,  consenting 
to  the  witnesses'  subscriptions.     Now,  as  the  report  bears  that  the 
witnesses'  subscriptions  were  appended  at  the  instigation  of  one  of 
the  parties,  this  case  must  be  viewed,  I  apprehend,  as  one  in  which 
the  contract  remained  incomplete,  not  from  delay  in  the  subscription 
of  the  witnesses,  but  by  the  parties'  own  act ;  and  that  the  subscrip- 
tion of  the  witnesses  at  the  instigation  of  one  party,  was  a  breach  of 
the  understanding  with  which  the  parties  had  separated.     If  the 
parties  had  separated  with  the  understanding  that  their  contract  was 
completed,  the  subscription  of  the  witnesses,  although  adhibited  after 
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a  short  interval,  and  the  deed  itself,  would  have  been  liable  to  no 
objection.  But,  although  this  case  cannot  be  held  to  establish  the 
necessity  of  immediate  subscription  by  the  witnesses,  there  can  be  no 
doubt  that,  for  the  reasons  already  stated,  such  is  the  correct  practice, 
and  it  ought  always,  when  possible,  to  be  observed.  It  is  not  indis- 
pensable, however,  for  the  witnesses  to  subscribe  in  the  grantor's  pre- 
sence. The  law  upon  this  point  cannot  be  better  stated  than  in  the 
words  of  the  report  of  the  first  case  in  which  it  was  solemnly  deter- 
mined:— "The  Act  1681  does  not  require,  in  point  of  solemnity, 
"  that  the  instrumentary  witnesses  should  sign  in  presence  of  the 
**  granter,  or  that  they  should  not  lose  sight  of  the  deed  in  the  inter- 
**  val  betwixt  his  and  their  own  subscriptions  ;  nor  lias  it  been  so 
**  understood  in  practice.  The  presumption  of  law  is,  that  witnesses 
'^  will  not  sign  a  deed  unless  satisfied  of  its  identity  ;  and  although 
"  there  never  ought  to  be  any  considerable  interval,  yet,  when  such 
"  a  case  occurs,  it  must  be  judged  of  upon  its  whole  circumstances ;" 
Frank  v.  Frank,  3d  March  1 795 ;  aflSrmed  on  appeal  Upon  the  same 
principles  it  is  settled,  "  that  it  is  not  necessary  that  a  deed  be  sub- 
"  scribed  by  the  witnesses  at  one  and  the  same  time  ;"  Robertson  v. 
M'Caig^  1st  December  1823.  A  writ  has  also  been  sustained,  although 
one  person,  being  witness  to  several  subscriptions  of  successive  dates, 
signed  only  once;  Edmonston  v.  Edmonston^  6th  December  1749. 
This  ought,  however,  to  be  regarded  as  an  irregularity  in  practice,  and 
each  witness  ought  to  subscribe  at  every  successive  date  when  he  at- 
tests a  new  subscription.  In  the  case  of  Welshes  v.  Milligan,  1 2th  June 
1 794,  a  bond  was  reduced  on  the  ground  that  one  of  the  instrumentary 
witnesses  was  stated  as  attesting  four  subscriptions,  while  he  had  only 
seen  one  of  them,  and  had  heard  no  acknowledgment  of  the  others, 
his  evidence  being  corroborated  by  such  discrepancy  in  the  signatures 
as  to  excite  suspicion  of  their  being  genuine.  The  error  in  this  case 
arose  from  too  easy  credence  being  given  by  the  writer  of  the  deed  to 
the  statement  that  the  witness  subscribing  had  attested  all  the  sub- 
scriptions; and  this  suggests  an  important  rule  for  the  practical 
guidance  of  the  Conveyancer,  viz.,  that  when  unable  himself  to  be 
present  at  the  execution  of  deeds,  he  should  commit  that  duty  only 
to  persons  of  such  judgment  and  integrity,  that  the  information 
received  from  them  may  be  implicitly  confided  in. 


The  next  statutory  requirement  is — 

6.  The  insertion  in  the  writ  of  the  designations  of  the  witnesses. — 
The  Act  1681  requires  this  under  the  pain  of  nullity,  enacting,  that 
all  writs,  wherein  the  writer  and  witnesses  are  not  designed,  shall 
be  null,  and  not  suppliable  by  condescending  upon  the  writer,  or 
the  designation  of  the  writer  and  witnesses.  And  the  enactment  is 
more  anxious  and  stringent  in  the  case  of  the  witnesses  than  of  the 
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writer  ;  for  in  the  last  clause — which  obviously  refers  to  all  the  cases 
in  which  subscribing  witnesses  are  required  by  the  Act,  since  it  gathers 
up  all  these  cases  under  the  terms  "  writ/'  "  instrument,"  and  *'  exe- 
"  cution" — it  is  declared,  "  that  in  all  the  said  cases  the  witnesses  be 
"  designed  in  the  body  of  the  writ,  instrument,  or  execution  respective, 
*'  otherwise  the  same  shall  be  null  and  void,  and  make  no  faith  in 
**  judgment   nor  outwith."     Thus  the  requirement,  as  regards  the  vVrrNEssM 
writer,  is,  that  he  be  designed  in  the  writ ;  and  with  respect  to  the  *«^8t  be  dk. 
witnesses,  that  they  be  designed  not  only  in  the  writ,  but  in  the  body  ^dy  op  thr" 
of  the  writ.     We  have  seen  that  a  deed  was  sustained  which  did  not  ^"t- 
contain  the  writer's  designation,  in  what  is  properly  called  the  body 
of  the  writ,  but  bore  it  subjoined  to  his  own  signature  as  an  instru- 
mentary  witness  to  the  same  deed.     The  terms  of  the  Statute,  how- 
ever, are  too  distinct  and  imperative  with  respect  to  witnesses  to 
permit  of  such  a  relaxation  or  interpretation  as  to  them.   The  want  of 
the  designations  of  the  witnesses  in  the  body  of  the  writ  is,  therefore, 
an  absolute  nullity  incapable  of  cure.     This  was  clearly  brought  out 
in  the  case  of  Russell  v.  Paisley,  l7th  December  1766,  where  a  bond,  M.  16904. 
in  which  the  subscriptions  of  the  principal  parties  and  witnesses  were 
acknowledged,  was  found  null,  the  names  and  designations  of  the 
witnesses  not  being  inserted  in  the  body  of  the  writ. 

When  a  witness  signs  by  the  initial  or  an  abbreviation  of  his  Chris-  What  »  a 
tian  name,  or  of  any  intermediate  name,  such  name  is  to  be  inserted  bufpicient 

•^  .  DBBIONATIOM  ? 

in  full  in  the  body  of  the  writ,  and  care  is  to  be  taken  that  the  cor- 
rect orthography  of  the  entire  name  be  preserved.     The  designation 
must  also  be  accurate,  and  such  as  to  distinguish  the  individual  from 
all  others.     Inattention  or  error  in  these  particulars  may  be  produc- 
tive of  consequences  the  most  serious.     The  Court  has,  no  doubt,  in 
one  or  two  instances,  shown  ^n  indulgent  spirit  in  sustaining  deeds 
chargeable  with  serious  inaccuracies.     Thus,  in  Bank  of  Scotland  v.  m.  16909. 
Creditors  of  Tel/er,  17th  February  1790,  a  witness  was  named  Gibson 
in  the  body  of  the  writ  instead  of  his  true  name  Dickson.     At  a  con- 
siderable distance  of  time,  an  addition  was  made  to  the  deed  by  the 
writer  of  it,  pointing  out  the  error  and  correcting  it,  and  upon  a 
challenge,  the  Court  unanimously  declared  the  objection  ill-founded. 
In  this  case,  however,  it  is  material  to  observe  that,  previously  to  the 
correction  of  the  error,  the  bond  had  never  been  put  on  record,  or  Videp,  123. 
judicially  exhibited.    Either  of  these  acts  would  certainly  have  placed 
it  beyond  the  power  of  correction.      Again,  in  the  case  o{  Stewart  v.  F.  C. 
Stewart,  2d  March  1815,  an  instrument  of  sasine,  which,  by  the  same 
Statutes  1681,  must  contain  the  designation  of  the  witnesses  in  the 
body  of  the  instrument  under  pains  of  nullity,  was  sustained,  although 
the  witnesses'  names  were  written  Moor  and  Garvoch  in  the  body  of  p.  613. 
the  instrument,  while  the  real  names  as  subscribed  were  Moir  and  P.  529. 
Garrock.   This  was  done  by  a  divided  Bench  ;  and  Lord  Ivory,  in  his 
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notes  to  Erskine's  Institutes,  expresses  doubts  whether  either  of  these 
judgments  would  now  be  followed  as  a  precedent  Baron  Hume  has 
reported  a  case,  Dickson's  Trustees  v.  Goodall,  15th  December  1820; 
in  which  a  witness  subscribed  Wm,  G,  DavySy  while,  in  the  body  of 
the  writ,  he  was  designed  "  Major  W.  G.  Davis,  of  Colonel  French's 
"  levy,"  the  name  Davys  being  spelt  with  a  *'  y  "  in  the  subscription, 
and  with  an  "  i "  in  the  testing-clause.  This  was  not  regarded  as  a 
fatal  discrepancy,  the  variation  of  a  single  letter  here  not  being  sub- 
stantial, and  the  individual  being  marked  out  by  his  designation.  In 
the  case  oi  Donaldson  v.  Stewarty  13th  May  1842,  tried  by  the  Lord 
Justice-Clerk  and  a  jury,  the  deed  bore  to  have  been  written  by  "  an 
"  apprentice  to  James  Carstairs  &  Son,  town-clerks  of  Cupar,"  and  to 
have  been  subscribed  in  presence  of  the  said  James  Carstairs,  junior  ; 
and  it  did  not  appear  on  the  face  of  the  writing  that  James  Carstairs 
was  the  junior  partner  of  the  firm  "  James  Carstairs  &  Son."  But 
the  objection  to  the  sufficiency  of  this  designation  appears  not  to  have 
been  sustained.  On  the  other  hand,  the  books  contain  many  cases 
in  which  errors  in  the  designation  of  witnesses  have  proved  fatal  In 
Abercromby  v.  Innes,  16th  July  1 707,  the  assignation  of  a  bond  was 
found  null,  the  Christian  name  of  one  of  the  witnesses  being  inserted 
as  John  instead  of  Robert,  In  Haiden  v.  Ker,  9th  November  1713, 
affirmed  on  appeal,  the  witnesses  were  thus  designated,  "  Gilbert 
"  Elliot,  inserter  of  the  sum,  and  Archibald  Nielsen,  servitor  to  the 
"  Laird  of  Cavers."  The  witnesses  were  both  in  fact  servants  to 
the  Laird  of  Cavers,  and  it  was  maintained  that  the  description 
"  servitor  "  applied  to  both.  But  the  Lords  found  that  the  witnesses 
were  not  sufficiently  designed,  and  that  the  bond  therefore  was  null 
In  Lowe  v.  Beatson,  26th  January  1738,  a  writ  was  found  null  from 
neglect  to  insert  the  name  and  desigm^tion  of  one  of  four  witnesses 
to  a  notarial  execution.  In  Graham's  Greditors  v.  Grierson,  26th 
December  1 752,  one  of  the  instrumentary  witnesses  was  designed 
"  brother-german  "  instead  of  "  brother-in-law,"  and  the  bond  was, 
therefore,  found  void  and  null.  In  another  case,  a  settlement  bore 
the  subscription  of  "  Thomas  Hill,"  as  an  instrumentary  witness,  but 
in  the  deed  his  name  was  written  "  Thomas  Hillock,"  that  being  the 
name  by  which  he  had  been  familiarly  known  in  his  youth,  and  which 
he  had  at  a  former  time  used  as  his  subscription ;  but  the  Court 
sustained  the  objection,  reducing  the  deed ;  Archibalds  v.  Marshall, 
17th  November  1787.  In  Douglas  Heron  &  Go.  v.  Clerk,  28th 
November  1787,  a  bond  was  reduced,  one  of  the  witnesses  being 
designed  in  the  deed,  "  Thomas  Wars,  servant  to  Thomas  Nicholson, 
"  vintner  in  Edinburgh  ;"  whereas  the  true  name,  as  subscribed,  was 
"  Francis  Wars."  Here,  it  will  be  observed,  there  was  enough  to  ascer- 
tain the  identity  of  the  witness,  notwithstanding  the  error.  It  has 
been  found  not  necessary,  where  the  names  and  designation  of  the 
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witnesses  were  correctly  inserted,  to  state  that  they  were  witnesses ; 
Doig  V.  Ker,  9th  January  1741.     The  same  was  found  in  the  case  of  M.  16900. 
Wemyss  v.  Hay,  5th  June  1821,  after  a  hearing  in  presence  before  i  s.  47. 
all  the  Judges,  and  after  contrary  judgments. 

It  is  the  more  important  to  avoid  any  error  in  this  essential  part  of  Subbtaktial 
the  deed,  that  no  such  error  can  be  corrected  after  the  deed  is  recorded  ^^tJ^^/.^ 
or  judicially  exhibited.     And  so  where,  by  a  clerical  error  in  a  deed,  clause  cankot 
the  name  and  designation  of  the  writer  were  omitted,  and  the  desig-  ^^^DKErT^ 
nations  of  the  witnesses,  which  were  embraced  in  the  writer's  desig-  becorded. 
nation,  were  consequently  wanting  also,  and  application  was  made  to 
the  Court  to  authorize  a  short  addition  to  be  made  to  the  deed  after 
it  had  been  recorded,  in  order  to  correct  the  omission,  the  Court 
refused  to  permit  the  correction,  although  the  application  appears 
not  to  have  been  opposed  ;  Brown,  11th  March  1809.     The  sequel  of  F.  C. 
this  case  is  reported  by  Baron  Hume.   A  reduction  of  the  deed  having  P.  923. 
been  brought,  the  disponees  petitioned  the  Court  to  sist  the  process 
till  the  testing-clause  of  the  deed  should  be  completed,  in  terms  of 
the  Statute.     But,  as  we  found  on  referring  formerly  to  this  report, 
the  Court  held  that  to  authorize  the  addition  prayed  for  would  truly 
be  to  allow  a  condescendence  of  the  name  and  designation  of  the 
writer,  which  the  Act  1681  expressly  forbids. 

There  is  no  period  limited  within  which  the  testing-clause  of  a  Testing- 
deed  must  be  completed,  so  long  as  the  deed  has  not  been  put  on  ^pi^bted^at"^ 
record  or  produced  in  judgment     In  Blair  v.  Earl  of  Galloway  and  art  time. 
Others,  15th  November  1827,  effect  was  given  to  a  deed  of  which  the  ^  ^*  ^^* 
testing-clause  was  not  filled  in  until  thirty-two  years  after  execution ; 
2Liii  in  Shaw  "v.  Shaw,  6th  March  1851,   it  was  held  that  a  party  13  D.  877. 
having  received  delivery  of  a  deed  duly  signed  is  entitled  to  insert  a 
testing-clause  whenever  that  is  necessary,  if  there  be  sufficient  space 
left  for  it.* 

Where  a  deed  by  two  parties  was  executed  at  the  same  time  by  the 
one  personally,  and  by  the  other  through  the  intervention  of  notaries, 
it  has  been  held  that  the  same  persons  might  act  as  witnesses  to  both 
the  personal  and  the  notarial  subscriptions,  and  attest  them  both  by 

•  In  M'lAod  ▼.  Cuningham€f  20th  July  1841,  affirrocd  on  appeal,  a  deed,  in  which  the  3  D.  1288 ; 
came  of  one  of  the  witnesses  appeared  as  Crammood,  had  been  given  in  for  registration  in  5  oeW  a  A  pp. 
th«  Books  of  Council  and  Session.     It  had  been  entered  on  the  minute-book,  and  an  extract 
iflued  ;  but,  before  it  had  been  actually  recorded,  the  party  borrowed  it  up  in  terms  of  the 
Statute  1685,  cap.  38,  within  six  months  of  presentment,  and  added  a  clause  bearing  that 
the  name  of  the  witness  was  Crammond.    The  objection,  that  the  deed  could  not  be  so 
tltered  after  it  had  been  given  in  for  registration,  and  after  the  granter's  death,  was  repelled 
by  the  Court  upon  the  ground  that  it  had  never  been  beyond  the  party's  control.    But  the 
toting-claase  of  a  deed  cannot  be  completed  or  amended,  eStcr  it  has  been  presented  for 
rtgifltradon  in  the  books  of  a  Sheriff-court.     See  further  on  this  subject  the  recent  case  of 
Maq>ker9(m  t.  Maephefon^  7th  February  1855.    The  completion  of  the  testing-clause  ea:  17  £),  353  j 
vnUrvaOot  thongb  competent,  is  to  be  avoided  ;  and  it  has  met  with  the  disapproval  of  the  1  Kob.  A  pp. 
House  of  Lordg,  in  Keddar  v.  Reid  and  Others,  30th  July  1840,  infra.  183. 
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signing  once  ;  Hardies  v.  HardiSy  6th  December  181 0.  In  the  Report 
it  is  given  as  the  ratio  of  the  decision  that  the  witnesses  had  signed 
at  the  side  of  the  notary's  docquet,  and  not  above  it. 


IT.  42.  19. 


Mention  or 

THK  PLACE  OF 
BUOSCRIPTION 
KOT  niPERA- 
TIVE. 


Mehtior  of 
date  of  bub- 
souption  not 

AN  KfiSRNTIAL 
IN  THE  GENERAL 
CA8R. 


M.  16914. 


M.  5840. 


M.  16896. 
1  S.  47. 


7.  The  Date  and  Place  of  Svhscription, — Lord  Stair  has  included 
the  date  and  place  of  the  subscription  of  a  deed  as  essential  to  be 
inserted  in  order  to  its  validity.  Such  a  doctrine,  however,  has  no 
foundation  in  the  Statutes,  which  contain  no  requirement  to  that 
effect,  nor  is  it  supported  by  invariable  usage,  deeds  having  at  various 
times  been  supported  which  did  not  contain  the  date  or  the  place  of 
signiug.  Upon  general  principles,  and  apart  from  what  the  nature 
of  the  deed  may  itself  require,  there  does  not  appear  to  be  any  ground 
of  imperative  urgency  for  demanding  these  particulars.  The  place 
where  a  deed  was  signed  is  not  a  point  of  any  importance  to  its  efli- 
cacy  as  an  act  of  the  grantor,  whose  disposing  power  is  independent 
of  locality.  It  is  only,  therefore,  when  the  regularity  of  execution 
is  impugned,  that  the  place  of  signing  may  become  a  point  of  import- 
ance ;  and  then  the  designations  of  the  witnesses  will  furnish  a  means 
of  ascertaining  the  place  through  them.  While,  again,  a  grantor's 
power  of  granting  remains  entire,  the  date  of  exercising  the  power 
is  not  an  essential  element  in  the  exercise  of  it ;  and  it  is,  therefore, 
only  when  questions  arise  wliich  involve  the  point  whether  the 
granter  s  power  did  really  subsist  when  the  deed  was  granted,  that 
the  date  becomes  essential.  Accordingly,  in  our  very  ancient  deeds, 
there  are  no  dates  ;  and  Craig  says  expressly,  with  respect  to  the 
date,  "  solebat  omitti ;"  and  instances  of  deeds  supported  where  the 
date,  and  others  where  the  place,  had  been  omitted,  as  well  as  of 
deeds  containing  neither,  will  be  found  in  the  books.  Thus,  in  Dutp- 
can  V.  Scrimgeour,  15th  February  1706,  the  deed  bore: — "I  have 
"  subscribed  thir  presents  written  by  George  Henderson  at  Auchter- 
"  house  ;"  and  the  question  arose,  wliether  tlie  words  at  Auchterhouse 
denoted  the  writer's  designation  or  tlie  place  of  subscription.  It  was 
pleaded  that  both  were  intended,  "the  writer"  (in  the  words  of  the 
Report)  "  thinking  it  a  great  piece  of  laconic  eloquence  in  one  word 
"  to  express  both."  But  the  Lords  "  found  the  designation  suffi- 
"  cient ;"  and  this  is,  therefore,  an  instance  of  a  deed  sustained  with- 
out specifying  the  place  of  subscription.  In  Vallance  v.  M'DowaXl, 
14th  July  1709,  the  objection  that  the  place  of  signing  was  omitted 
did  not  prevail.  In  another  case  the  Lords  expressly  found  "  that 
**  date  and  place  are  not  essential  to  the  validity  of  a  writ,  not  being 
"  mentioned  inter  substantialia  in  the  Act  of  Parliament  1681  ;" 
Ogilvie  v.  BaUlie,  21st  July  1711  ;  and  the  same  judgment  was  given 
in  the  case  already  referred  to,  of  Wemyss  v.  Hay,  5th  June  1821. 
But  while  such  is  the  law,  there  are  clear  grounds  of  expediency  for 
laying  it  down  as  a  rule  invariably  to  insert  the  place  and  date  ;  and 
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the  date  is  an  essential,  wherever  the  effect  of  the  deed  depends  upon  Date  and 
the  date.  Upon  general  grounds  it  is  proper  that  a  writing  which  g 
claims  the  character  and  privileges  of  a  Probative  Deed  should  give  its  —coiud 
own  history  fully,  and  present  upon  its  face  the  means  of  testing  its 
own  authenticity.  Stair  mentions  an  instance  in  which  the  falsity  of  iv.  42. 19. 
a  writ  was  detected  by  comparing  its  date  with  the  stamp  of  the  paper 
on  which  it  was  written,  and  which  had  not  come  into  use  until  after 
the  pretended  date  of  the  writing.  The  date  of  the  fabric  of  the  paper 
is  a  common  test  applied  at  this  day  in  the  challenge  of  writings, 
and  every  honest  deed  ought  to  invite  such  a  scrutiny.  Where  there 
is  occasion  to  suspect  that  the  true  date  or  place  has  been  designedly 
suppressed,  the  deed  will  be  unfavourably  viewed,  and  presumed  to 
be  of  the  date  least  favourable  to  its  own  validity.  This  may  be  of 
fatal  consequence  in  a  competition  of  diligence,  where  the  most  un- 
favourable date  will  be  attached  to  an  undated  deed.  A  disposition 
mortis  causa  to  the  prejudice  of  the  heir-at-law,  if  without  a  date,  is 
presumed  to  have  been  granted  within  sixty  days  of  death,  and  is, 
therefore,  liable  to  challenge  on  the  head  of  deathbed.  It  is,  there- 
fore, of  primary  importance  to  insert  the  date  correctly  in  all  deeds 
of  settlement  executed  intuitu  mortis. 

The  Statutes  1579,  1593,  and  1681,  all  attach  the  sanction  of  nullity  Sakctioji  of 
to  the  omission  of  the  solemnities  which  they  respectively  impose —  tachbd -kT 
thai  is,  they  enact  that  deeds  not  executed  with  these  solemnities  omibsion  of 
shall  be  null  and  void.     From  this  it  follows  that  such  deeds  cannot  ?If3I!I^X- 
be  supported  by  any  proofs,  but  are,  in  the  eye  of  the  law,  absolutely 
null     We  have  already  found  illustrations  of  this  under  the  several 
branches  in  which  we  have  treated  of  these  solemnities ;  and  it  is 
because  the  doctrine  goes  so  deeply  into  the  sufficiency  of  deeds,  and 
is,  therefore,  of  paramount  importance,  that  additional  cases  are  cited, 
in  order  to  impress  it  the  more  deeply  upon  the  mind.     In  KilpatHck  M.  1206I. 
X.  Ferguson,  2\^t  November  1704,   an   heir  repudiated  his  father's 
bond,  on  the  ground  that  it  was  null  as  wanting  the  writer's  name. 
"  The  Lords  thought  it  in  a  Court  of  Conscience  a  good  and  sufficient 
**  bond,  but,  as  our  law  stood,  it  was  null ;  though  it  was  both  un- 
**  mannerly  and  unneighbourly  to  propone  this  nullity,  yet,  being 
"  proponed,  the  Lords  behoved  to  sustain  it,  though  hard,  qida  ita 
"  lex  sa-ipta  est:*     And  in  M'Farlane  v.  Grieve,  22d  May  1790,  the  M.  8469. 
Ranter  of  a  lease,  his  subscription  of  which  was  not  denied,  challenged 
it  before  possession  had  been  taken,  on  the  ground  that  the  writer's 
name  and  designation  were  not  inserted  ;  and  the  tack  was  reduced. 
Til  is  case  is  reported  in  the  Dictionary  under  the  head  Locus  pceni- 
TEXTiiE,  and  properly  so,  because,  this  being  a  contract  about  land,  to 
which  writing  is  essential,  the  parties  are  not  finally  bound  until 
writing  legally  sufficient  has  been  completed.     The  deed  being  here 
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defective  in  the  statutory  solemnities,  the  party  was  legally  in  the 
same  position  as  if  he  had  not  signed,  and  he  had,  therefore,  the 
power  to  resile.     I  will  here  again  notice  the  case  of  Russell  v. 

M.  16904.  Paisley,  in  which  a  bond  of  caution  was  found  ineffectual,  although 
the  subscriptions  of  the  granters  and  witnesses  were  acknowledged, 
the  testing-clause  not  being  completed,  and  the  names  and  desig- 
nations of  the  writer  and  witnesses  being,  therefore,  wanting;  and 

F-^  also  that  of  Smith  v.  Bank  of  Scotland,  25th  January  1821,  House 

2  S.  App.265.  ^f  j^QYds,  4th  June  1824,  in  which  the  granters  of  a  bond  attempted 
to  get  rid  of  their  obligation  by  alleging  that  the  witnesses  had 
neither  seen  the  subscriptions  written  nor  heard  them  acknow- 
ledged— a  case  decided  by  the  House  of  Lords  expressly  upon  the 

rac  Note,  p.  ground  that  that  allegation  had  not  been  established  by  satisfactory 
evidence. 

Observance  OP      yf^  ^^^^  ^^^  reviewed  the  solemnities  requisite  in  the  execution 

flOLEMKITIES  ,  ^  , 

MAKES  THE       of  doeds,  having,  in  the  first  place,  taken  a  general  view  of  the  history 

of  them,  and  the  enactments  by  which  they  were  introduced,  and 
having  also  examined  in  detail  the  terms  of  the  Statutes  as  bearing 
upon  each  particular  solemnity,  and  the  decisions  of  the  Law  Courts 
with  respect  to  the  construction  of  the  Statutes,  and  the  legal  character 
of  writings  which  have  not  been  authenticated  as  the  Acts  require. 
It  will  be  remembered  that,  in  the  outset  of  our  inquiries  on  this  sub- 
ject, we  found  the  purpose  of  solemnities  in  the  attestation  of  writings 
to  be  simply  this,  viz.,  to  render  it  certain  that  the  deed  is  the  deli- 
berate and  genuine  act  of  the  party.  If  the  solemnities  are  faithfully 
observed,  the  law  stamps  the  deed  with  this  character  that  it  is  the 
party's  act,  and  gives  it  effect  as  such,  until  it  shall  be  impugned,  and 
grounds  established  for  denying  such  effect.  We  have  seen  how  jea- 
lously the  law  demands  an  exact  observance  of  the  solemnities  which 
it  requires  as  the  condition  of  the  character  of  genuineness,  and  that, 
if  there  be  a  failure  to  comply  with  any  part  of  its  requirements,  then 
it  will  give  no  eflScacy  whatever  to  the  writing,  and  no  considerations 
of  equity  will  suffice  to  supply  that  which  the  law  has  of  its  own  in- 
junction required  to  be  established  in  this  particular  way.  Where, 
however,  the  solemnities  have  been  accurately  observed,  the  deed  is 
in  the  eye  of  the  law  genuine,  and  receives  effect  as  probative — that 
is,  as  containing  in  itself  evidence  of  its  own  purport  and  authenticity, 
so  that  it  may  be  exhibited  in  judicial  proceedings,  and  legal  effect 
will  be  given  to  it,  as  showing  its  own  purpose,  and  establishing  its 
own  character  and  trustworthiness,  without  the  necessity  of  any  ex- 
traneous proof  either  by  the  parties  to  the  deed  or  the  instrumentary 
witnesses,  or  by  any  other  persons  whatever,  as  long  as  its  authenti- 
city is  not  challenged.  Thus  the  deed  is  conclusive  evidence  against 
the  grantor  of  it,  and  all  who  represent  him. 
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8.  Erasures,  Deletions,  Interlineations,  etc.,  in  Deeds, — In  order  to 
a  deed  receiving  the  character  of  genuine  and  probative,  it  is  necessary, 
also,  that  the  text  of  the  writing  be  entire,  and  not  liable  to  suspicion  ; 
and  if  there  shall  appear  upon  it  erasures,  deletions,  interlineations, 
or  additions,  the  presumption  of  genuineness  will  be  taken  off,  since 
no  one  is  supposed  to  execute  a  vitiated  deed  ;  and  the  legal  inference 
will  be  (unless  the  contrary  appear),  that  such  alterations  were  made 
after  execution.     In  Balfour's  Practicks  it  is  laid  down,  that  instru-  P.  368. 
ments,  evidents,  or  writs,  produced  for  probation  of  any  action  or 
defence,  make  no  faith,  neither  should  be  received,  if  there  be  any 
rasure  or  diversity  of  handwriting,  or  alteration  of  the  writ,  especially 
in  a  substantial  place.     The  same  point  is  treated  by  Stair  in  tlie  i^-  42. 19. 
passage  of  his  work  already  cited,  by  Erskine,  and  very  anxiously  by  Inst.  Hi.  2. 20. 
Mr.  Ross  in  the  part  of  his  work  that  treats  of  the  testing-clausa       i.  p.  144. 

It  will  tend  to  simplify  the  matter  if  we  inquire,  first,  in  what  Modb  op  mak- 
manner  necessary  and  bond  fide  alterations  may  be  made,  such  as  ^^^  correct- 
corrections  of  clerical  errors,  or  changes  desired  by  the  party  after  altbratioks 
the  deed  is  written  out,  but  before  signature.  With  regard  to  these  "  ^^^^^• 
the  rule  is,  that  the  deed  must  show  that  they  have  been  advisedly 
adopted  by  the  party  ;  and  this  will  be  effected  by  mentioning  them 
in  the  body  of  the  writing.  Thus,  if  some  words  are  erased  and  others 
superinduced,  you  mention  that  the  superinduced  words  are  written 
upon  an  erasure ;  if  words  are  simply  delete,  that  fact  is  noticed  ;  if 
words  are  added,  it  ought  to  be  done  upon  the  margin,  and  such  ad- 
dition signed  by  the  party  with  his  Christian  name  on  one  side  and 
his  simame  on  the  other,  and  such  marginal  addition  must  be  noticed 
in  the  body  of  the  writ,  so  as  to  specify  the  page  upon  which  it  occurs, 
the  writer  of  it,  and  that  it  is  subscribed  before  the  attesting  wit- 
nesses. The  ordinary  practice  of  designating  the  part  of  the  line  at 
which  the  marginal  addition  is  to  be  taken  in  is  by  the  conventional 
mark  usually  called  a  caret  I  am  not  aware  that  any  question  has 
ever  arisen  out  of  this  practice ;  but  it  appears  to  leave  open  a  door 
to  uncertainty,  there  being  no  sufficient  security  against  a  change  in 
tLe  position  of  the  mark,  which  might  materially  affect  the  sense  of 
the  marginal  addition.  Where  the  addition,  therefore,  is  of  great  im- 
portance, it  would  be  prudent  to  fix  unequivocally  the  place  at  which 
the  marginal  addition  is  to  be  introduced,  by  specifying  not  only  the 
page,  but  the  line  and  the  words  also  between  which  it  is  to  be  held  as 
inserted.  The  adoption  of  clerical  corrections  by  the  grantor  in  our 
deeds  has  a  precise  parallel  in  the  practice  of  the  Roman  Law,  accord- 
ing to  which  such  alterations  were  made  by  the  party  himself,  and 
the  formula  added  : — "  Lituras,  inductiones,  superinductiones,  ipse  Brissonjus  de 
'feci"  The  doctrine  is  so  well  established  in  our  law  that  no  case  ^<'^™«^«'  ^®9. 
appears  to  have  occurred  in  which  the  effect  of  alterations  upon  a  deed, 
expressly  adopted  by  the  grantor,  has  been  questioned.     In  Kemps  v.  M.  16994. 
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Ferffuson,  2d  March  1802,  the  principle  was  clearly  recognised,  and 
a  settlement  vitiated  by  the  testator  himself  after  its  date  in  the  name 
of  the  executor,  which  is  an  essential  part,  was,  nevertheless,  found 
valid  to  convey  legacies  bequeathed  by  it.  In  another  case,  a  bill  of 
exchange  had  been  altered  in  the  sum  from  £60  to  £50  by  the 
acceptor  himself  at  the  time  of  his  accepting  it,  and  the  bill  was 
sustained  by  the  Court  as  not  vitiated ;  Laidlaw  v.  Park,  3d  August 
1774. 

When  alterations  by  erasure,  deletion,  addition  on  the  margin,  or 
otherwise,  are  not  noticed  in  the  body   of   the  writ,  or  expressly 
adopted  by  the  granter,  the  effect  of  these  will  depend  upon  the 
nature  of   the  alterations  and  the  circumstances  generally.     It  is 
quite  certain  that  vitiation  in  an  essential  part  of  the  deed  will  be 
fatal  to  the  whole  deed,  unless  it  bo  separable,  as  in  settlements, 
where  vitiation  of  one  legacy,  though  annulling  it,  may  leave  the 
rest  of  the  deed  entire.     What  is  an  essential  part  depends,  as  re- 
marked by  Lord  Stair,  upon  the  nature  of  the  writ.     In  a  bond,  the 
sum  of  money — in  a  disposition,  the  name  of  the  lands — in  all  deeds, 
the  name  of  the  beneficial  grantee,  and  everything  requisite  to  give 
effect  to  the  statutory  solemnities,  the  name  and  designation  of  the 
writer  and  witnesses,  and  the  numbering,*  and  mentioning  the  num- 
ber of  pages,  when  there  arc  more  sheets  than  one.     These  are  all, 
undoubtedly,  inter  essenticUia,     In  an  entail,  also,  all  that  is  re- 
quisite to  support  the  fetters  is  essential ;  so,  where  the  words,  **  it 
"  shall  not  be  lawful  to"  introducing  these,  were  written  upon  erasure, 
that  was  held  a  fatal  vitiation  ;  Fraser  v.  Fraser,  11th  March  1854. 
In  a  disposition  of  heritage  to  take  effect  at  the  grantor's  death,  the  date 
is  essential,  in  order  to  protect  it  from  challenge  at  the  instance  of 
the  heir-at-law  on  the  ground  of  deathbed.     In  cases  of  a  favourable 
nature,  and  not  apparently  admitting  of  suspicion,  the  Court   has 
admitted  the  evidence  of  the  instrumentarv  witnesses  to  instruct  the 
adoption  of  important  alterations  by  the  granter,  as  in  Arrot  v. 
Gairden,  February  1 730,  where  the  date  of  a  settlement  was  written 
on  an  erasure.     The  short  report  of  this  case  concludes  thus  : — "  In 
"  this  case,  the  vitiation  was  of  that  nature  as  scarce  to  admit  of  a 
"  suspicion   of  antedating."     But  more   frequently  this  has  been 
rejected,  and  it  is  not  at  all  probable  that  such  a  supplemental  proof 
would  now  be  allowed.     In  the  case  of  Pitilio  v.  Forrester,    22d 
November  1671,  a  deed  of  settlement  was  reduced,  on  the  ground 
that  in  a  material  part  half  a  line  was  so  obliterated,  that  it  could 
not  be  deciphered,  and  it  was,  therefore,  presumed  to  be  fraudulently 
delete  by  the  party  founding  on  the  deed.     In  Laurie  v.  Reid,  9th 
July  1712,  a  discharge,  altered  in  the  sum  from  £13  to  £30,  was 
found  improbative ;  and  the  question  being  raised,  whether  it  was 

*  Sec  Act  19  &  20  Vict.  c.  89,  tupra,  p.  100. 
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not  at  least  good  for  the  £13,  the  Lords,  in  the  words  of  tlie  report, 

*'  found  it  could  not  prove  for  a  sixpence,  being  vitiated/'  and  that, 

where  papers  are  unduly  touched,  they  are  in  toto  null.      The  holder 

of  the  discharge  was,  accordingly,  reduced  to  the  necessity  of  proving 

by  the  grantor's  oath  that  even  £13  had  been  paid.     In  the  case  of 

WaddM  V.  Doitglas,  10th  December  1705,  it  is  observed  as  a  oommon  M.  11653. 

saying  of  the  then  Lord  President  (Dalrymple),  **  that  he  whc   am- 

"  pers  with  a  writ  should  lose  either  the  hand  or  the  writ."     In 

Merry  v.  Howie,  6th  February  1801,  the  date  of  a  settlement  of  heri-  m.  Appx.  ». 

tage  had  been  altered  by  erasure  and  superinduction.     The  alteration  "  Wnt,"  No.  3. 

did  not  legally  improve  the  position  of  the  disponee.     He  was  as 

secure  with  the  true  date,  as  the  substituted  date  would  have  made 

him,  had  it  been  genuine.     But  the  party  being  unable  to  trace  this 

alteration  in  a  part  not  essential  to  an  innocent  cause,  the  deed  was 

reduced  ;  and  the  decision  was  affirmed  on  appeal.     In  Oibson  v.  F.  G. 

Walker^  16th  June  1809,  which  was  also  affirmed  on  appeal,  the 

name  of  one  of  the  instrumentary  witnesses  was  written  upon  an 

erasure,  and  the  word  witness  was  in  a  different  hand.     The  deed 

was  therefore  reduced.     In  Innes  v.  EarlofFife^  10th  March  1827,  5  8.669. 

a  sasine  was  found  null  and  void,  the  name  of  one  of  the  parcels  of 

lands  being  written  in  all  the  material  parts  upon  erasures  ;  and  in 

the  case  of  Hoqqan  or  Smith  v.  Ranken^  affirmed  30th  July  1840,  a  13  S.  461 ;  i 

•  V  '        "Rnh    Ann    17^ 

sasine  was  reduced,  because  the  word  "  three,"  in  the  year  of  the       '    *^^* 
Christian  era,  was  written  upon  an  erasure,  although  the  year  of  the 
King  8  reign  was  also  given,  and  was  liable  to  no  objection.     This 
result  would  not  follow  now,  a  special  statutory  provision  (occasioned  6  &  7  Will.  iv. 
bj  the  latter  decision)  having  been  made,  as  we  shall  afterwards 
tind,  to  allow  such  defects  in  instruments  of  sasine  and  resignation 
ad  renianentiam  to  be  supplied  by  accuracy  in  the  record  ;  but  the 
decisions  are  instructive,  in  showing  the  ordinary  effect  of  vitiation 
in  substanticUibiLS.     In  the  case  of  Shepherd  v.  Grant* a  Trustees,  24th  6  D.  464 ;  6 
January  1844,  affirmed  21st  July  1847,  a  deed  of  entail  was  re-       ^   ^^' 
duced  more  than    eighty  years  after  its  execution,  on  the  ground 
that  the  designation  of  the  first  heir-substitute  was  written  upon  an 
erasure  wherever  it  occurred   throughout    the    deed.      In  Reid  v. 
Redder,  24th  June  1834,  and  6th  March  1835,  affirmed  30th  July  12  S  781; 
1840,  the  letters  oAn,  of  the  name  John,  the  intended  disponee  in  j  ^^^^ ^' 
a  settlement  of  heritage,  were  written  on  erasures  throughout  the  183. 
deed,  the   name   having  previously  been  James,     In  the  testing- 
clause,  after  the  words,  "  are    subscribed,"  the  words  were  added 
"  in  favour  of  tki  said  John  Redder  my  son/*  but  the  erasures  were 
not  noticed     The  deed  was  reduced.     The  views  of  Lord  Brougham, 
in  delivering  his  judgment  upon  this  case,  imply  that  a  proper  notice 
of  the  erasures,  amounting  to  a  clear  adoption  of  them  by  the  granter, 
would  have  obviated  the  objection.    There  is  much  in  his  Lordship's 
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ViTUTioH  IN     opinion  that  deserves  the  careful  consideration  of  Conveyancers,  as 
Ks^NTiALs—     ^Q  ^Y^Q  mode  in  which  erasures  should  be  noticed  and  adopted     In 
Vide  infra       ^^®  ^^^^  ^^  Kirkwood  V.  Patrick,  25th  June  1847,  an  obligation  to 
9  D.  1361.        reconvey  lands  between  and  Martinmas  eighteen  hundred  and  forty- 
six,  was  held  invalid,  the  word  forty  being  written  upon  an  erasure. 
But  where  the  alteration,  even  although  in  an  essential  part,  is 
slight,  and  enough  is  left  entire  clearly  to  preserve  the  sense,  the 
deed  will  be  supported,  provided  there  be  no  reason  to  suspect  fraud. 
Thus  a  deed  was  sustained,  although  the  word  pages  in  the  testing- 
clause  was  written  on  an  erasure,  the  pages  being  numbered  and  the 
passage  sufficiently  explicit  to  make  the  sense  of  it  certain,  even 
7  S.  810.  holding  the  vitiated  word  pro  non  scripto  ;  Morrison  v.  Nishet  {Cau- 

vin's  Trustee),  30th  June  1829.  In  another  case,  the  deed  was  written 
upon  thirteen  pages,  and  in  mentioning  the  number  of  preceding 
pages,  the  letters  ve  of  the  word  twelve  were  written  upon  an  erasure ; 
but  the  deed  was,  notwithstanding,  sustained,  the  number  of  pages 
6  8.991.  being  sufficiently  expressed  by  the  words  in  so  far  as  entire;  Oay- 

wood  V.  M'Eandy  1 9th  June  1828.  In  like  manner  the  letter  x  in  the 
word  six,  used  to  express  the  number  of  pages,  having  been  written 

6  S.  663.  on  an  erasure,  the  objection  was  not  sustained ;  CassiUis  v.  Kennedy, 

2d  June  1831.  In  another  case,  part  of  the  paging  of  a  deed  was 
upon  erasures,  but  the  pages  being  evidently  continuous,  and  the 
number  of  pages  correctly  stated  in  the  testing-clause,  the  deed  was 

I  D.  14.  sustained,  there  being  no  appearance  of  fraud ;  Wood  v.  Ker,  13th 

II  D.  860.        November  1838.*     In  the  case  of  Grant  v.  Stoddart,  27th  February 

1849,  the  word  five  in  a  legacy  of  five  hundred  pounds  was  written 
upon  an  erasure,  but  the  legacy  was,  notwithstanding,  sustained, 
upon  the  ground  that  the  word  so  superinduced  was  written  by  the 
testatrix  herself,  although  the  rest  of  the  deed  was  written  by  another 
and  attested.     This  view  was  taken  by  the  Court  in  conformity  with 

7  D.  236.         the  principle  followed  in  Robertson  v.  Ogilvie's  Trustees,  20th  Decem- 

ber 1844,  where  it  was  held  that  erasures  written  upon  by  the  grantor 
do  not  vitiate  a  holograph  deed.  In  connexion  with  the  decision  in 
the  case  of  Orant,  however,  it  seems  important  to  keep  in  view  the 
observations  which  fell  from  Lord  Chancellor  Lyndhurst  in  deciding 

6Beir8App.  OranVs  Trustees  v.  Shepherd,  21st  July  1847,  where  words  being 
superinduced  upon  erasures  in  substantialibus,  but  not  authenticated, 
he  held  that  no  evidence  could  be  received  for  the  purpose  of  proving 
when,  or  by  whom,  or  under  what  circumstances,  the  alterations  were 

Inflt.  iii.  2. 20.  made ;  and  that  according  to  the  doctrine  of  Erskine,  already  cited, 
they  must  be  presumed  to  have  been  made  after  execution.  And, 
upon  the  assumption  that  the  alterations  had  been  made  by  the 

*  The  Facnltj  Report  of  this  case  bean  that  the  Lord  Jastice-Clerk,  with  the  other  Judges 
concnrriDg,  held  the  erasure  to  be  *'  a  mere  clerical  correction,  not  militating  against  the 
"  authenticity  of  the  deed.*'    See  also  19  &  20  Vict.  c.  89,  and  p.  100,  note. 
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granter,  who  had  power  to  revoke,  he  held  that  tlie  erasures,  being 
made  intentionally  and  deliberately,  would  constitute  a  revocation,  so 
that  the  erased  words  (even  if  they  could  be  ascertained)  could  not 
be  restored,  and  that  the  words  written  on  the  erasure  could  not  be 
substituted  in  lieu  of  them,  because  no  evidence  appeared,  or  could 
be  admitted  to  show,  that  they  were  written  before  the  execution, 
and,  therefore,  that  they  were  unauthcnticated  and  inoperative.* 

The  decisions,  in  which  venial  faults  have  not  sufficed  to  invalidate 
the  deed,  afford  certainly  no  encouragement  to  laxity  or  carelessness 
in  preserving  the  integrity  of  the  text  in  writing.  On  the  contrary, 
they  suggest  the  necessity  of  the  utmost  circumspection  and  care,  by 
showing  how  minute  are  the  points  upon  which  the  security  of  im- 
portant rights  may  depend.  It  has  been  repeatedly  held  that  the 
name  of  an  executor  or  trustee  is  not  an  essential  part  of  a  settlement 
in  this  respect,  and  that  a  vitiation  there  will  not  invalidate  the 
remainder  of  the  deed.  In  the  case,  already  referred  to,  of  Kemps  M.  16949. 
v.  Ferguson,  2d  March  1802,  the  name  of  the  executor  originally 
appointed  was  delete,  and  another  interlined,  but  the  settlement  was 
held  effectual  to  bequeath  a  legacy  contained  in  it.  So  it  was  held 
no  objection  to  a  trust  settlement,  that  the  name  of  one  out  of  five 
trustees  was  delete ;  Earl  of  Traquair  v.  Henderson,  26th  June  1822 ;  i  S.  527. 
and  a  similar  decision  was  given  where  the  names  of  three  trustees 
were  written  upon  erasures,  there  being  four  others  not  vitiated  ; 
Robertson  v.  Ogilvies  Trustees,  20th  December  1844.  In  these  cases,  7  D.  237. 
there  was  no  room  for  the  suspicion  of  fraud,  the  alterations  having 
been  made  by  the  testators  themselves.  In  the  case  of  Richardson  8  D.  315. 
T.  Biggar^  19th  December  1845,  the  nomination  of  an  executor  was 
sustained,  notwithstanding  that  a  word  was  written  upon  an  erasure, 
without  which  word  the  nomination  was  not  explicit,  the  objection 
on  the  ground  of  the  erasure  being  removed,  as  the  circumstances 
eventually  turned  out.  In  Adarav,  Drummond,  12th  June  1810,  an  F.  c. 
important  word  being  written  upon  an  erasure,  it  was  held  pro  non 
icripto,  but,  there  being  no  ground  to  presume  a  fraudulent  intention, 

*  Tlie  qoetiion  of  deletions  in  holograph  writings  will  be  found  very  fully  discussed  in 
the  report  of  the  case  o(  Mtiffistrates  of  Dundee  v.  Morris ^  1st  May  185S,  decided  in  the  3  Macq.  App. 
Uoufte  of  Lords  reversing  the  decision  of  the  Court  of  Session.  The  Lord  Chancellor  Cuelms-  134. 
rosD  states :  "  There  is,  however,  an  obvious  distinction  between  what  is  written  and  what 
"  is  obliterated  ;  that  the  former  must  have  been  an  intentional  act,  the  latter  may  have  been 
"  accidental."  Lord  Cbakwobtr,  speaking  of  deleted  words,  says,  "  My  strong  impression 
**  is,  that  we  should  be  at  liberty,  if  it  were  necessary,  to  look  at  them  for  the  purpose  of 
"  seeing  what  the  writer  had  at  one  time  intended."  Jjord  Wenslbydalb  remarks :  "  I  am 
"  inclined  to  come  to  the  conclusion  that  this  word  was  not  purposely  but  accidentally 
**  deleted,  aiid  therefore  is  still  to  be  held  as  part  of  the  deed."  And  again,  '*  Unquestionably 
'*  the  part  deleted  cannot  be  referred  to  as  having  any  testamentary  operation  ;  but,  on  the 
"  other  hand,  it  is  equally  certain  that  it  may  be  used  to  show  what  the  testator  knew 
*'  vhen  he  wrote  it,  and  also  what  was  his  will  at  the  time,  although  he  has  since  revoked 
•  iL'* 
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the  remainder  of  the  deed  was  sustained.     Where  a  party  had  made 
his  settlement  in  three  deeds  bearing  the  same  date,  and  executed 
simultaneously  duplicates  of  all  the  deeds,  and  there  were  found 
numerous  erasures  and  superinductions  not  noticed  in  the  testing- 
clause,  the  vitiating  effect  of  these  alterations  was  held  to  be  obviated 
by  the  fact,  that,  with  two  immaterial  exceptions,  no  erasure  occurred 
in  the  same  place  both  in  the  deed  and  in  its  duplicate,  the  one  being 
15  S.  449 ;  1     entire  wherever  the  other  was  erased  ;  Strathmore  v.  Strathmore's 
Rob.App.'i89.  Trustees,  1st  February  1837,  affirmed  30th  July  1840* 
Marodval  As  a  marginal  addition,  when  properly  signed  and  tested,  becomes 

ADDIT10K8.        ^^  integral  part  of  the  deed,  so  any  undue  interference  with  it  will 
have  the  same  effect  as  upon  any  other  part  of  the  writ ;  and,  there- 
fore, a  deed  was  reduced  in  toto,  the  margin,  which  contained  an 
M.  12274.         important  addition,  having  been  cut  away ;  Cunningham-heady.  Town 
of  Lanark,  26th  June  1628.   But  the  omission  to  subscribe  a  marginal 
addition  does  not  affect  the  validity  of  the  deed,  only  such  addition 
4  Br.  Sapp.242.  is  held  pro  non  ecripto  ;  Carnegie  v.  Ramsay,  16th  January  1695. 
Inst.  ill.  2. 20.  Mr.  Erskinb  holds,  that  in  mutual  contracts  a  marginal  note  on  one 
copy,  and  not  upon  the  other,  is  probative  against  the  holder  of  the 
copy  which  contains  it ;  but  that,  if  the  note  be  in  his  favour,  it  is  not 
binding  on  the  other  party,  unless  it  be  supported  by  his  oath,  or  by 
other  posterior  writings,  or,  in  special  cases,  by  the  testimony  of  the 
instrumentary  witnesses. 


Blanks  ik  9,  Blanks  in  Deeds. — There  are  certain  blanks  of  style  which  occur 

in  some  deeds,  and  the  omission  of  which,  by  neglecting  to  leave 
vacant  space,  is  awkward,  and  may  be  attended  with  injurious  conse- 
quences. On  the  other  hand,  every  deed  ought  to  be  complete  when 
executed,  and  no  blanks  should  be  left  which  can  be  avoided.     This 

23  D.  1213.  ♦  The  cases  aboTo  qnoted  were  very  carefully  examined  in  deciding  the  case  of  The  Royal 

Infirmary  of  Edinburgh  t.  The  Lord  Advocate^  28th  June  1861.  Id  this  case  a  party, 
in  1851,  executed  a  valid  trast-dispoBition  and  settlement,  conveying  both  his  heritable  and 
moveable  property  to  certain  trustees  therein  named.  Circumstances  having  occurred  which 
made  him  desirous  to  alter  his  settlement,  he,  in  1857,  deleted  the  names  of  the  whole 
trustees  in  the  body  of  the  deed,  and  wrote  in  his  own  hand  on  the  margin  the  words, 
"  Managers  of  the  Royal  Infirmary  of  Edinburgh  for  the  time  being.'*  This  addition  was 
authenticated  by  the  testator,  and  he  had  apparently  at  the  same  time  added  a  holograph 
codicil,  in  terms  which  left  no  doubt  as  to  his  intention  in  regard  to  this  and  other  altera- 
tions of  minor  importance.  He  died  suddenly  in  1859,  when  the  managers  of  the  Boyal 
Infirmary  raised  an  action  of  adjudication  in  implement  and  declarator  against  the  Crown, 
who  would  otherwise  have  succeeded  as  ultima  heeres.  It  was  not  disputed  that  the  deed 
was  a  sufficient  conveyance  of  moveable  estate,  and  the  Court  held  it  to  be  sufficient  to  con- 
vey also  the  heritable  property  of  the  deceased.  The  grounds  of  the  decision  are  in  many 
points  of  view  instructive.  Had  the  testator  not  died  suddenly,  but  of  a  lingering  disease, 
his  settlement  would  have  been  open  to  reduction  on  the  plea  of  deathbed.  There  being 
nothing  on  the  face  of  the  deed  to  show  that  the  marginal  addition  had  been  ex  poet  facto, 
the  testing-clause  was,  ex  facie,  incorrect,  and  the  deed  as  it  stood  would  not  therefore  have 
been  a  valid  conveyance.  This  was  expressly  stated  by  Ijord  Curriehill,  who  held  that 
the  deed  without  the  codicil  was  vitiated  in  eesenlialibvji. 


J 


CHAP.  IL     ORNBBAL  BEQUISITE8  OF  DKEDS-  -STATUTORY  SOLEMNITIES.    133 

ought  to  be  laid  down  as  a  rule  for  security's  sake,  and  in  order  to 
avoid  tbc  risk  of  questions.     It  is  only  important  blanks,  however, 
that  will  have  the  effect  of  annulling  a  deed  ;  and  where  the  substance 
of  the  granter's  meaning  can  be  ascertained  notwithstanding  the 
occurrence  of  blanks,  these  will  not  be  allowed  to  defeat  his  intention. 
In  EiDen  or  Orahame  v.  Hutcheon,  oth  February  1828,  a  bequest  of  a  g  g.  479. 
sum  to  found  a  charitable  institution  was  sustained  by  the  Court  of 
Session,  although  the  testator,  having  signified  an  intention  that  the 
sum  left  should  accumulate  in  his  trustees'  hands  until  it  amounted 
to  a  certain  sum,  had  neglected  to  fill  up  the  blank  intended  to  con- 
tain the  accumulated  sum,  and  had  also  neglected  to  fill  up  a  blank 
left  for  the  number  of  boys  to  be  received  into  the  charity ;  but  the 
decision  was  reversed  on  appeal,  the  House  of  Lords  holding  the  4  Wil.  &  Sh. 
testator's  intention  to  be  uncertain,  and  the  deed,  therefore,  inept ;  ^PP*  ^^' 
17th  November  1830.    By  the  ancient  practice,  it  was  customary  to  blamk  bonds 
execute  bonds  with  the  names  of  the  creditors  blank  ;  and  such  bonds 
were  transferable  simply  by  delivery  from  hand  to  hand,  like  bank- 
notes.    The  ground  upon  which  this  usage  obtained  a  footing  was, 
that  it  saved  all  expense  of  transmission.     Several  cases  are  reported 
arising  out  of  questions  connected  with  blank  bonds  ;  see  Dictionary, 
ffoce  Blank  Writ.    They  were  attended  with  great  risk  to  the  grantor, 
inasmuch  as,  after  they  had  passed  into  the  hands  of  a  third  party, 
he  (the  grantor)  was  cut  off  from  pleading  against  them  compensation 
of  debts  owing  to  himself  by  the  original  grantee ;  Henderson  v.  m.  1663. 
Bimie,  27th  February  1668.     Blank  bonds  were  also  attended  with 
prejudicial  efiects  to  the  creditors  of  parties  holding  them,  the  facility 
of  transference  rendering  it  difficult  to  secure  them  for  the  benefit  of 
creditors.     In  consequence  of  these  and  similar  effects,  such  deeds 
were  rendered  illegal  by  the  Act  1696,  cap.  35,  which — upon  the  1696,  c.  25. 
preamble  of  the  occasions  of  fraud  and  many  pleas  and  contentions, 
arising  from  the  subscribing  of  bonds,  assignations,  and  dispositions, 
and  other  deeds  blank  in  the  name  of  the  person,  in  whose  favour  they 
are  granted — enacts,  that  no  such  deeds  be  subscribed  blank ;  and 
that  the  person  or  persons,  in  whose  favour  they  are  conceived,  be 
either  insert  before  or  at  the  subscribing,  or  at  least  in  presence  of 
the  same  witnesses  who  are  witnesses  to  the  subscribing,  before  the 
delivery  ;  and  the  Act  contains  a  certification,  that  all  writs  sub- 
leribed  and  delivered  blank  shall  be  declared  null.     As  the  Act  thus 
expressly  provides  for  the  validity  of  bonds,  although  subscribed 
blank  in  tho  creditor's  name,  provided  the  name  be  supplied  before 
delivery,  they  will  be  presumed  to  have  been  completed  before  deli- 
very, unless  the  contrary  be  proved  ;  Euddiman  v.  Merchant  Maiden  m.  ii662. 
HoepikU,  30th  July  1746.     Erskine  holds  that  the  Statute,  as  illus-  inst.  HI  2. 6. 
trated  by  these  cases,  will  support  a  bond  in  such  circumstances,  even 
although  the  name  of  the  creditor  be  inserted  by  a  writer  not  named 
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Blank  bonds,    in  the  deed.     But  this  is  not  warranted  by  the  cases  cited.     In  one 

-^ont'  ^j.  them  the  writer  of  the  name  was  specified,  and  in  the  otlier  the 

report  bears  that  the  Judges,  wlio  supported  tlie  deed,  thought  the 
hand  the  same  as  that  of  the  writer  of  the  deed.  It  would  certainly 
be  hazardous  to  risk  the  validity  of  a  deed  by  leaving  it  open  to  such 
an  observation,  as  that  the  essential  matter  of  the  grantee's  name  was 
written  by  a  person  not  named  or  designed ;  for  this  Act,  though  it 
allows  a  latitude  in  time  up  till  the  delivery  of  the  deed  for  inserting 
the  creditor's  name,  does  not  in  any  respect  dispense  with  the  re- 
quirements of  the  previous  Statute  1681,  cap.  5,  or  of  the  other 
statutes  regulating  the  solemnities  of  executing  writs.  This  Statute 
is  declared  not  to  extend  to  the  indorsation  of  bills  of  exchange,  or 
the  notes  of  any  trading  company.     A  striking  example   of  the 

7  8. 640.  application  of  the  Act  is  presented  in  the  case  of  Pentland  v.  Hare, 

22d  May  1829,  in  which  a  trust-deed,  having  been  executed  in  India, 
blank  in  the  names  of  the  trustees  and  also  in  the  purposes  which 
were  afterwards  filled  up  in  this  country,  was  found  null  both  at 

13  S.  263.  common  law  and  as  struck  at  by  the  Statute.  In  Abemethie  v.  Forbes, 
16th  January  1835,  a  deed  of  entail  was  executed,  while  the  name  of 
the  last  substitute  was  blank,  and  the  entailer  instructed  his  agent 
by  letter  to  complete  the  testing-clause,  and  to  insert  the  name  of 
John  Gordon  in  the  blank.  The  deed  being  challenged  by  the  heir 
first  called,  in  order  to  get  rid  of  the  fetters,  the  Court  held  it  good 
as  regarded  all  the  heirs  insert  before  subscription,  the  nullity  in  the 
Statute  being  held  to  refer  only  to  persons  whose  names  are  impro- 
perly inserted.  It  is  irrelevant  to  object  to  a  bond  that  the  sum  was 
not  filled  up  when  it  was  signed,  there  being  no  special  averment 
of  fraud,  or  allegation  even  that  it  was  not  completed  before  delivery  ; 

6  S.  1016.        BaiUie  v.  Soott,  25th  June  1828.* 

Solemnities         It  remains  only  in  this  branch  of  our  inquiries  to  remark,  that 

SELF  IMPOSED.  ^  pftfty  in  executing  a  deed  may  prescribe  solemnities  to  himself  in 
addition  to  those  which  we  have  seen  that  the  Statutes  require  ;  and 
that  the  absence  or  cancellation  of  such  self-imposed  forms  will  pre- 
vent the  writing  from  receiving  efifect,  upon  the  principle,  that  every 
test  which  the  maker  of  a  deed  chooses  to  establish  as  evidence  of  his 
purpose  must  be  complete,  otherwise  it  is  to  be  presumed  that  his 
intention  either  was  not  perfected,  or  tliat  it  was  altered.  This 
doctrine  received  effect  apparently  for  the  first  time  in  the  case  of 

1  Sh.  App.65.  Ndsmyiky.  Hare,  decided  in  the  House  of  Lords,  27th  July  1821, 
upon  appeal  from  the  Court  of  Session,  of  whose  judgment  there  is 

*  In  a  Bond  of  Annuity,  bearing  to  be  redeemable  on  payment  of  a  certain  sum,  whicb 
was  proved  to  have  been  blank  in  the  redemption  clause  when  signed  by  the  granter,  it  was 
held,  that  the  authentication  did  not  apply  to  the  sum  afterwards  inserted — and  that  the 
onus  of  proving  that  the  blank  was  filled  up  with  consent  of  the  granter,  or  by  his  authority 
ly  D.  551.  lay  on  the  grantees;  Earl  of  Buchan  v.   Scx>ttvth   Widoxcs'   Fund  iHsuranc^  Co ^  25th 

Fobnmrv  ia57. 
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no  report  Here  there  was  a  testament  holograph  of  the  maker,  and 
concluding  thus : — "  In  testimony  of  this  being  my  last  will  and 
"  testament,  I  hereby  set  my  hand  and  seal,  and  declare  it  to  be 
**  written  upon  three  pages,  and  signed  in  my  own  handwriting  at 
"  Edinburgh  this  28th  day  of  September  1803."  It  was  signed  by 
the  party,  and  it  had  also  been  sealed  ;  but  when  the  deed  was  found 
in  the  deceased's  repositories,  the  seal  had  been  cut  off.  By  the  Law 
of  Scotland,  this  will  being  holograph, — that  is,  entirely  written  by 
the  deceased  himself, — would  have  been  valid  had  it  contained  no 
mention  of  a  seal ;  but  it  was  held  by  the  House  of  Lords,  reversing 
the  decision  of  the  Court  of  Session,  that  by  the  excision  of  the  seal, 
the  deed  had  been  revoked  and  annulled,  the  Lord  Chancellor  Eldon 
stating  it  as  a  universal  principle,  that  any  person  may  prescribe  to 
himself  solemnities  with  respect  to  a  will  of  personality,  beyond  what 
the  law  requires  him  to  observe  ;  and  that  having  prescribed  it  as  a 
law  to  himself  that  he  does  seal  as  well  as  sign,  signature  alone  will 
not  do. 

It  is  fixed  by  the  case  of  J?arZ  of  Dalkeith  v.  Henryhook^  13th  Feb-  ExEcunoii  of 
ruary  1728,  that  the  Act  1681,  cap.  5,  applies  to  the  execution  of '^^^^^  «^  ^^- 


8EMTBB8. 


deeds  by  consenters  as  well  as  by  the  principal  parties,  and  the  sub-  ^  jgggg 
scrip tion  of  consenters   must,  therefore,  be  attested  by  witnesses 
according  to  the  statutory  provisions. 

10.  Privileged  Deeds, — There  are  certain  writings  to  which  the 
Law  gives  effect,  although  not  executed  according  to  the  statutory 
solemnities.  These  are  called  Privileged  Deeds,  because  by  a  privi- 
lege, or  special  exemption  from  the  general  statutory  requirements, 
they  receive  legal  force,  although  destitute  of  the  formalities  pre- 
scribed by  these  requirements. 

In  this  class  are  included  holograph  writings.     Where  the  body  of  Hoix)orahh 

WRITS  PRIVI- 

a  deed  is  written  by  the  grantor  himself,  tho  law  justly  considers  that  leqed. 
circamstance  to  be  a  pregnant  proof  that  it  is  his  own  genuine  act ; 
and  such  writings,  accordingly,  receive  legal  effect,  although  not  at- 
tested by  witnesses.     From  the  term  holograph,  the  privilege  might 
appear  to  be  limited  to  such  writings  as  are  entirely  in  the  hand- 
writing of  the  grantor  ;  but  it  is  extended  also  to  those  deeds  of  which  ^Vhere  e«8en- 
the  essential  parts  are  in  the  grantor's  writing,  although  the  remainder  hologkaph. 
be  written  by  another ;  Vane  v.  Malloch,  23d  January  1675.    Here  a  m.  16885. 
bond,  having  but  one  witness,  was  sustained,  the  substantial  parts 
being  written  by  the  grantor,  viz.,  his  own  name,  the  sum  of  the  bond, 
the  penalty,  and  the  data     This  enlargement  of  the  class  of  privi- 
leged writs  has  been  extended  to  include  writings  in  the  hand  of  Adoption  op 

,  ...  -         .  -I       i.       1   .    1  X    •  -.x  1.      xl-      DEEDBTHOLO 

another,  entirely  improbative,  and  of  which  no  part  is  written  by  the  ohaph  wrtt- 
^ranter,  provided  such  writings  be  adopted  in  a  writing  by  his  hand.  *^»o- 
Of  this  an  example  appears  in  the  case  of  M'Intyre  v.  Macfarlane's  f.  C. 
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Trustees,  Ist  March  1821,  where  there  was  a  codicil  containing  a 
legacy  of  £300,  improbative,  not  holograph,  and  merely  signed  by  the 
testator.  But  he  had  added  in  his  own  hand,  "  I  add  to  this  that 
"  Jeramy  M'Intyre"  (the  legatee)  "  is  to  have  all  my  furniture,"  etc. ; 
and  the  codicil  was  held  to  be  validated  by  this  addition.  If  this  case 

M.  w.  "Writ,"  of  M'Intyre  is  compared  with  that  of  Dundas  v.  Lotuts,  13th  May 

App.  No.  6.  1807,  the  result  is  instructive.  In  the  latter  case,  two  codicils,  sub- 
scribed by  the  party,  but  not  holograph  or  tested,  were  decided  to  be 
ineffectual.  Here,  then,  is  a  very  important  rule  in  practice,  and  the 
observance  of  which  is  often  attended  with  great  convenience,  viz., 
that  an  improbative  writing  may  be  adopted  by  the  holograph  and 
signed  memorandum  of  a  party,  clearly  expressing  his  intention  to  do 
80.  In  the  case  of  M^Intyre,  the  concatenation  was  but  faint,  depend- 
ing upon  the  words  "  I  add  to  this,"  and  the  Court  was  narrowly 
divided  as  to  its  suflSciency.  Whenever,  therefore,  a  Conveyancer  is 
called  upon  to  direct  such  an  operation,  he  should  take  care  that  the 
holograph  addition  contains  a  reference  so  clear  and  distinct  as  to 
exclude  all  doubt.  Adoption  by  subscription  of  a  docquet  on  the 
envelope,  however,  is  not  sufficient  where  authentication  of  the  writ- 
ing enclosed  is  necessary  by  law,  as  in  a  deposition  upon  a  reference 

13 D. 504.        to  oath;  CleUand  v.  M'Lellan,  22d  January  1851.     In  the  case  of 

2  8. 263.  Logan  v.  Logan,  27th  February  1823,  a  direction  upon  a  sealed  packet 

containing  settlements,  directing  the  packet  to  be  destroyed  unopened 
in  an  event  which  happened,  failed  of  receiving  effect  from  not  being 
holograph  of  the  party,  although  subscribed  by  him.  An  acknow- 
ledgment of  the  receipt  of  £400,  although  signed  and  addressed  by 
the  borrower,  was  not  held  entitled  to  the  privileges  of  a  holograph 

8  8. 602.  writing,  no  other  part  of  it  being  written   by  him  ;  Alexander  v. 

Alexander,  26th  February  1830.  Where  a  holograph  deed  is  executed 
without  witnesses,  it  must  be  proved  to  be  holograph ;  but  if  the 
writing  bear  that  it  is  written  by  the  grantor,  that  raises  a  presump- 
tion which  will  entitle  it  to  be  regarded  as  holograph,  until  the  con- 

M.  12606.         trary  be  proved;  Earl  of  Rothes  v.  Leslie,  9th  December  1635  ; 

7  D.  236.  Robertson  v.  Ogilvies  Trustees,  20th  December  1844.  In  the  latter 
case,  a  statement  in  gremio  of  the  deed,  that  it  was  written  by  the 
grantor,  was  held  to  be  prima  fade  evidence  to  that  effect,  and  to 
throw  the  burden  of  proving  the  contrary  upon  the  challenger.  But, 
although  it  may  be  neglected  to  mention  in  the  deed  that  it  is  holo- 
graph, that  may  be  proved  aliunde  comparatione  literarum  or  other- 
wise ;  and  prima  fade  evidence  that  the  body  is  in  the  same  hand- 
writing as  the  signature,  will  suffice  to  throw  the  onus  probandi  upon 

6  D.  896.         the  party  challenging  ;  TurnbuU  v.  Doods,  29th  February  1844.     In 

the  challenge  of  a  holograph  writing,  the  evidence  of  witnesses  who 
saw  the  deed  written  and  subscribed,  although  not  inserted  as  in- 
strumentary  witnesses,  is  full  probation,  prevailing  against  all  con- 
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trary  presumption  ;  but  when  the  proof  of  holograph  is  by  comparison 
of  writings,  or  by  the  evidence  of  witnesses  who  know  the  handwrit- 
ing, such  proof  may  be  more  easily  controverted  by  other  evidence  ; 
Rentoum  v.  Earl  of  Leven,  11th  July  1662.  A  holograph  writing  M.  12662. 
stands  secure  upon  its  own  privilege  as  written  by  the  granter  ;  and, 
therefore,  even  although  it  be  subscribed  before  witnesses,  it  will 
form  no  ground  of  reduction  to  allege  that  the  witnesses  neither  saw 
the  party  sign,  nor  heard  him  acknowledge  his  subscription.  It  was 
so  found  in  ITeats  v.  Yeats*  Trustees,  6th  July  1833.  ii  S.  916. 

Although  a  holograph  writing  is  allowed  by  its  own  contents  to  Hologrjlph 
create  the  presumption  that  it  is  truly  holograph,  the  same  privilege  ^'"'"  ^^^''' 

*  *,  ^    •/  O       r     7  ro      TESTED  DO  HOT 

is  not  extended  to  its  statement  with  respect  to  its  own  date  ;  and  pkove  their 
it  is  a  fixed  principle  in  our  law,  that  no  holograph  writing  without  ®^"  ^^'^"^ 
witnesses  can  prove  its  own  date.  The  ground  of  this  doctrine  is, 
that  parties  may  antedate  their  deeds,  and  by  doing  so  affect  the 
interests  of  others  in  a  manner  which  would  not  ensue  if  the  writing 
bore  its  true  date.  Hence  it  follows  that,  whenever  the  effect  of  a 
holograph  deed  depends  upon  its  date,  it  will  be  held  to  be  of  the 
date  least  favourable  to  its  own  validity,  whatever  date  it  may  profess 
to  bear,  if  the  fact  of  its  date  rests  upon  the  evidence  of  itself  alone, 
and  is  not  supported  by  other  adminicles  of  proof.  The  result  of  this 
principle  in  controlling  the  effect  of  hologi-aph  writings  is  very  im- 
portant, and  is  variously  exhibited,  according  to  the  interests  of  the 
different  parties  with  which  holograph  writings  are  brought  into  com^ 
petition.     These  are  deserving  of  careful  attention.     Thus — 

(1.)  The  holograph  obligation  of  a  married  woman,  of  which  the 
date  is  not  proved  by  extrinsic  evidence,  is  of  no  effect  in  subjecting 
her  husband  to  liability  for  the  debt,  and,  in  a  question  with  the  hus- 
band, will  be  presumed  to  have  been  granted  after  marriage ;  Temple  m.  12490. 
V.  Lady  Whxtinghame,  20th  January  1636. 

(2.)  A  holograph  settlement  of  heritage,  not  tested,  and  not  proved 
to  have  existed  sixty  days  before  the  maker's  death,  will,  in  a  question 
with  the  heir,  be  presumed,  whatever  date  appears  upon  its  face,  to 
have  been  executed  within  that  period,  and  will,  therefore,  be  re- 
ducible upon  the  head  of  deathbed  ;  Dows  v.  Dow,  24th  June  1681.    M.  11477. 

(3.)  Where  the  competition  is  with  a  creditor  who  has  used  inhibi- 
tion, a  holograph  writing  dependent  solely  upon  itself  for  evidence  of 
its  date  will  be  presumed,  whatever  it  may  bear  to  the  contrary,  to 
have  been  granted  of  a  date  posterior  to  the  inhibition  ;  Braidie  v.  M.  12276. 
Laird  o/Faimie,  21st  June  1665.  Upon  the  same  principle  it  was 
formerly  held  that,  in  competition  with  an  arresting  creditor,  a  holo- 
graph acknowledgment  of  intimation  would  not  be  received  as  evi- 
dence per  $e  of  the  priority  of  the  intimation,  and  that,  therefore,  if 
it  was  not  supported  aliunde,  the  arrester  would  be  preferred  ;  Earl  M.  4463. 
of  Sdkirk  v.  Gray,  22d  July  1708.     This  doctrine,  however,  was 


138  LECTURES  ON  CONVByANOINO.  PART  I. 

afterwards  departed  from  on  the  ground  of  universal  usage  ;  and  in 
M.  850.  Newton  <k  Go,  v.  GoUogan  <k  Go,,  23d  November  1 785,  a  holograph 

acknowledgment  of  intimation  was  sustained  as  proving  its  own 
date. 

9  S.  662.  The  general  principle  is  well  illustrated  in  the  case  of  Winton  v. 

Gibson  &  Winton,  1st  June  1831,  where  a  letter,  produced  to  prove 
the  purpose  for  which  a  bill  was  granted,  was  not  admitted  as  evi- 
dence, as  it  wanted  the  part  of  the  sheet  containing  the  address,  and 
had  no  post-mark  or  other  adminicle  to  verify  its  date.  In  order, 
therefore,  that  a  holograph  deed  may  receive  the  effect,  to  which  it 
is  entitled  if  established  to  have  been  executed  of  the  date  it  bears, 
that  date  must  be  instructed  by  evidence  external  to  itself;  and  the 
proof  must  be  pregnant — that  is,  full  and  unexceptionable,  wherever 
there  is  room  for  the  "Suspicion  of  fraud. 
SuBMCMiPTioN  The  general  rule,  which  requires  subscription  as  a  necessary  so- 
WRIT8.  lemnity  in  the  execution  of  deeds,  applies  also  to  holograph  writings, 

and,  if  these  are  not  subscribed,  it  will  be  presumed  that  the  party's 
intention  was  altered  or  not  completed.  In  peculiar  circumstances, 
however,  and  where  there  is  reason  to  presume  that  the  writing  is 
complete  without  subscription,  the  absence  of  subscription  will  not 
prevent  its  receiving  effect ;  as  in  the  postscript  to  a  letter,  which  it 
is  not  usual  to  subscribe,  and  where  there  is  no  room  for  the  presump- 
tion of  incomplete  intention,  if  the  letter  is  sent.  Accordingly,  in 
two  old  cases,  unsigned  holograph  postscripts  were  held  binding ; 
M.  16965.  Wauchope  v.  Niddrie,  11th  July  1663  ;  case  "  Anent  a  Postscript  to 
2  Br.Supp.5i7.  "  a  Letter,"  13th  February  1671.     It  has  been  decided  that  where  a 

bill  or  promissory-note  is  holograph,  and  contains  the  obligant's  name 

in  its  body,  but  not  his  subscription,  it  is  a  binding  document,  the 

name  being  (in  the  words  of  the  Report)  "  equal  to  a  subscription," 

M.  144?.  although  it  will  not  warrant  summary  indulgence;  -4.  v.  A,  July  1 750; 

10  S.  174.        and  in  the  case  of  GiUeapie  v.  Donaldson's  Trustees,  22d  December 

1831,  a  party  having  in  his  deed  of  settlement  declared  that  all 
legacies  sliould  be  effectual  which  were  bequeathed  in  separate  writ- 
ings or  memoranda,  "  although  the  same  be  not  formally  executed, 
"  provided  the  same  express  my  will  and  intention,  and  are  written, 
"  dated,  and  signed  by  me,"  a  holograph  writing  not  subscribed  by 
the  testator,  but  containing  his  name  and  designation,  was  held  to  be 

7  D.  236.  in  law  a  signed  memorandum.     In  the  case  o{  Robe7*tson  v.  Ogilvie^s 

Trustees,  20th  December  1844,  which  we  have  had  already  occasion 
to  cite,  an  opinion  was  given  from  the  Bench  that  erasures  in  sub- 

Vide  aiipra,      sta^tioXihus  do  not  vitiate  a  holograph  deed,  if  it  be  proved  that  the 

l>P  130,  131.     ^yriting  superinduced  is  holograph. 

The  distinction  between  holograph  deeds  and  those  which  require 

13  8. 838.         the  solemnities  of  attestation  is  strikingly  illustrated  in  Miller  v. 

Farquharson,  29th  May  1835,  where  an  acknowledgment  subscribed 
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by  three  parties  and  holograph  of  one  of  them,  was  found  to  be  inef- 
fectual against  one  of  the  subscribers  who  was  not  the  writer  of  it ; 
but  it  is  assumed,  in  the  pleadings  and  in  the  Judges'  opinions,  that 
the  document  afforded  an  undoubted  claim  against  the  subscriber  by 
whom  it  was  written. 

In  treating  of  privileged  deeds,  Erskine  has  included  those  sub-  Deeds  Br  many 
scribed  by  a  number  of  persons  members  of  a  corporate  body,  or  even  ^*^^f «• 

i_  \.  n       •      I  .\  A  *       \     '  11  Inst.  ill.  2.  23. 

by  a  number  of  pnvate  persons,  the  parties  bemg  presumed,  he  says, 
to  have  been  witnesses  to  each  other ;  and,  in  support  of  this  doctrine, 
he  refers  to  the  cases  of  Forrest  v.  Veitch,  19th  July  1676,  and  Seahox  M.  16970. 
of  Queensferry  y.  Stewart,  7th  January  1 732.  But,  in  Lord  Corehouse's  M.  16899. 
note  in  the  case  of  Miller  above  cited,  it  is  explained  that  neither  of  13  S.  838. 
these  cases  can  be  regarded  as  an  authority  upon  this  point ;  and  in 
Rankin  v.  Williamson,  14th  February  1 633,  the  plea  that  witnesses  M.  16881. 
were  unnecessary  to  a  writ  subscribed  by  four  persons,  as  they  were 
witnesses  to  each  other,  was  repelled  ;  and,  in  Duke  of  Douglas  y,  M.  17033. 
LitUegiVs  Creditors,  23d  November  1742,  the  same  argument  having 
been  maintained  on  the  authority  of  Sir  George  Mackenzie's  observa- 
tion on  the  Act  1579,  "  that  where  there  is  a  tripartite  contract  sub- 
'*  scribed  by  the  parties,  they  are  in  place  of  witnesses  to  one  another," 
this  was  treated  by  the  Court  as  untenable,  since  no  writing  bears  all 
parties  to  be  at  the  same  time  present  at  subscribing.     The  doctrine, 
that  if  there  are  more  than  two  obligants  to  a  deed  they  are  to  be 
held  as  witnesses  to  each  other's  subscription,  was  expressly  repudiated 
in  the  case  of  Miller,  where  it  is  characterized  by  Lord  Corehousb  as 
"  ill  founded,  and  pregnant  with  danger  ;"  and,  although  the  note  of 
the  same  eminent  Judge  in  this  case  bears,  "if  the  exception  is  to 
*  be  admitted  at  all,  it  must  be  confined  to  the  case  put  by  Mr. 
^  Erskine,  of  a  deed  granted  by  a  corporate  body  or  a  numerous  asso- 
"  ciation  ;"  yet  tl>e  grounds  for  admitting  the  practice  even  to  that 
limited  extent  are  so  slight  as  to  make  it  incumbent  upon  the  prudent 
Conveyancer  to  disregard  the  doctrine  entirely. 

The  expression  in  the  Act  1579,  cap.  80,  "obligations  of  great  r>EKn8 uf  les. 
'^importance,"  has  been  fixed  by  uniform  practice  to  mean  writs  of 
which  the  subject-matter  exceeds  in  value  £100  Scots  or  £8,  6s.  8d. 
sterling.  Where,  therefore,  the  value  does  not  exceed  that  sum,  wit- 
nesses are  not  requisite,  unless  it  be  to  be  annually  paid  ;  for,  although 
the  requirement  of  the  designation  of  the  writer  and  witnesses  in 
1681,  cap.  5,  applied  generally  to  all  deeds,  yet  in  practice  it  has  been 
limited  to  those  which  are  of  importance  in  the  sense  of  the  previous 
Statute,  and  has  never  altered  the  earlier  practice  in  regard  to  incon- 
siderable writings.  The  importance  of  a  deed  in  this  matter  is  to  be 
determined  by  a  consideration  of  the  debtor's  interest  or  liability,  and 
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Deeds  OF  LEs-  the  deed  will  be  reckoned  of  importance  if  the  sum  exceed  £100 
^^^^eT'"*^*  Scots,  although  it  may  be  payable  to  several  parties  whose  respective 
M.  16836.         shares  will  each  be  less  than  £100  ;  Anderson  y.  TarhaJt,  16th  January 

1 668.  In  this  case  a  bond  for  £300  Scots,  divisible  equally  among 
three  parties,  was  reduced  'because  subscribed  only  by  one  notary. 
But  an  obligation  subscribed  by  one  notary,  although  for  a  sum  ex- 
ceeding £100  Scots,  will  be  sustained,  provided  the  creditor  restrict 
M.  6840.  his  demand  to  that  amount;  Morton  v.  EUiot,  22d  January  1630. 

A  bond  ad  factum  priBstandum  is  indivisible,  and  cannot  be  so  re- 
stricted ;  but  a  claim  for  damages  under  such  a  bond,  in  respect  of 
non-performance,  is  divisible,  and  may  be  restricted  so  as  to  validate 
M.  16848.         the  writing  to  the  extent  of  £100  Scots  ;  Ferguson  v.  Macphe^'son, 

30th  June  1758. 


lost  iii.2.  23. 


M.  16849. 


M.  15952. 


Testambntart      Mr.  Erskine  says  that  "  testamentary  deeds  are  so  much  favoured, 
Pmvileged^^"  "  ^^*^  if  the  testator's  intention  appear  sufficiently,  they  are  sustained, 

"  though  not  quite  formal,  especially  if  they  be  executed  where  men 
"  of  skill  in  business  cannot  be  had."  This  doctrine,  however,  must 
be  received  with  very  great  caution.  In  the  two  cases  which  Mr. 
Erskine  cites  in  support  of  it,  the  testaments  were  holograph.  We 
have  already  seen,  that  a  codicil  receives  no  effect,  if  it  be  neither 
holograph  nor  duly  attested ;  and  it  does  not  appear  that  a  testamen- 
tary deed  has  in  any  case  been  sustained,  where  it  was  not  either 
attested  by  witnesses,  or  holograph.  In  the  case  of  Farmers  v.  Myles, 
25th  June  1 760,  a  testament  was  reduced,  the  witnesses  to  the  notarial 
execution  having  neither  heard  the  testatrix  authorize  the  subscrip- 
tion, nor  seen  her  touch  the  pen  ;  and  in  Crichton^  12th  January  1 802, 
a  testamentary  deed,  not  holograph,  and  wanting  the  name  of  the 
writer  and  the  designation  of  the  witnesses,  was  found  ineffectual.  In 
this  case  it  was  observed  from  the  Bench,  that  an  improbative  writing 
has  never  been  sustained  as  a  conveyance  of  moveable  succession, 
unless  there  has  been  a  penuria  peritorum,  as  in  the  case  of  military 
testaments  made  abroad.  I  am  not  aware,  however,  that  any  case  is 
reported,  in  which  an  improbative  testament  was  sustained.  In  Ran- 
kine  v.  Reid,  7th  February  1849,  an  attempt  was  made  to  support  a 
codicil,  neither  tested  nor  holograph,  upon  the  plea  of  favour  to  testa- 
mentary writings.  But  that  argument  was  disregarded,  and  the 
writing  found  ineffectual.  An  improbative  writing  may  form  part  of 
a  settlement,  provided  it  is  referred  to  in  a  deed  which  is  probative, 
and  the  connexion  by  reference  clearly  made  out.  This  was  the  ground 
upon  which  an  improbative  letter  was  held  effectual  by  the  House  of 
Lords  in  Inglisy.  Harper,  18th  October  1831,  reversing  the  judgment 
of  the  Court  of  Session  in  Buchan  v.  Inglts,  27th  May  1828.  The 
letter  was  referred  to  in  the  probative  deed  as  of  the  same  date,  and 
as  containing  instructions  to  the  executor. 


11  D.  543. 


2  Wil.  and 
Sh.  App.  785 ; 
6  S.864. 


i 


CHAP.IL    GBHEBAL  REQUISITES  OF  DEEDS — STATUTORY  SOLEMNITIES.     141 

There  is  a  privilege,  however,  extended  to  testamentary  deeds  by  Executioh  of 
tlie  concurring  authority  of  all  our  Institutional  Writers,  viz.,  that  in  o^^notah"  *^ 
a  testament  of  moveables,  however  valuable,  by  a  party  unable  to  and  two 
write,  execution  by  one  notary  in  presence  of  two  witnesses  is  suffi-  ^""^^^• 
cient.     Some  doubt  was  unexpectedly  thrown  upon  this  doctrine  in 
the  case  of  OaUetly  v.  Mdcfarlane,  1st  August  1843,  where  the  Lord  6  D.  i. 
Justice-Clerk  Hope  reserved,  at  a  Jury  trial,  for  the  determination  of 
the  Court,  whether  a  testament,  bequeathing  between  £200  and  £300, 
could  by  the  law  of  Scotland  be  validly  executed  by  only  one  notary 
and  two  witnesses,  instead  of  two  notaries  and  four  witnesses.     The  Hi.  8.  34. 
doctrine  is,  however,  expressly  laid  down  by  Stair,  by  Erskine,  and  J"p**234  ^*  ^^' 
also  by  Mr.  Bell  in  his  Commentaries,  who  places  it  upon  the  ground 
of  preventing  "  the  inconvenient  and  overwhelming  effect  of  the  pre- 
*'  sence  of  many  witnesses  in  the  last  hours  of  life  ;"  and  in  Tait's 
Law  of  Evidence  the  rule  is  stated  as  not  doubtful.     The  case  of  Bog  p.  109. 
V.  Hepburn^  18th  January  1623,  is  a  decision  directly  supporting  the  M.  16960. 
validity  of  a  testament  so  executed ;  and  Stoddart  v.  ArMey^  18th  M.  16857. 
December  1 799,  is  to  the  same  effect. 

Previous  to  the  Reformation,  it  was  usual  for  clergymen  to  be  Pabish  Mini- 
notariea     By  the  Statute  1584,  cap.  133,  clergymen  are  excluded  I^N^mmTn 
from  acting  as  notaries  in  any  matters,  ''the  making  of  testaments  Tkstambntb. 
"  alone  excepted  ;"  and  Lord  Stair  thinks,  that  the  exception  of  tes- 
taments from  the  rule  requiring  two  notaries  rests  upon  this  reason, 
that  ministers  are  ordinarily  with  sick  persons  at  their  death.     This 
view,  which  connects  the  making  of  a  testament  by  a  minister  as 
notary,  with  the  pastoral  tie,  is  supported  by  a  decision  finding  that 
the  Act  does  not  give  a  universal  power  to  ministers  to  be  notaries 
io  testaments,  and  that  they  can  act  as  such  in  their  own  parishes 
only ;  Hepburn  v.  Laird  of  WauchtoUy  31st  January  1606.     It  is  by  M.  16827. 
virtue  of  his  clerical  office  alone,  that  a  minister  is  a  notary  in  testa- 
ments.    His  execution  must  contain  the  essentials  of  a  valid  notarial 
execution  ;  and,  therefore,  where  a  testament  signed  by  a  minister  did 
not  bear  to  have  been  so  subscribed  by  wa]j:ant  of  the  party,  it  was 
found  null ;   WiUiamson  v.  Urquhart,  23d  February  1688.    But  where  M.  16838. 
a  minister  acting  in  this  capacity,  had  signed  the  name  of  the  party 
instead  of  his  own,  the  Court  allowed  the  testament  to  be  completed 
by  the  addition  of  a  notarial  attestation  by  the  minister  after  the 
party's  death  ;  TraU  v.  Trail,  27th  February  1805.  M.  15955. 

Receipts  and  discharges  to  tenants  for  their  rents  are,  on  account  Rbceifts  to 
of  the  rusticity  of  tenants,  exempted  from  the  statutory  solemnities,  Tenants. 
and  sustained,  though  neither  holograph  nor  tested  ;  Schaw  v.  His  M.  16966. 
Tenants,  4th  July  1667  ;  Boyd  v.  Storie,  7th  November  1674.  M.  16968. 

The  grounds  upon  which  the  writings  necessary  in  conducting  com-  Writings  in  re 
mcrcial  transactions  are  effectual,  although  not  executed  with  legal  pritilegrd. 
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Writs  in  re 
merecUoridf — 

i.  324. 


M.  16963. 


M.  16968. 
M.  17060. 


1  S.  204. 


F.C. 


formality,  are  clearly  stated  by  Mr.  Bell  in  his 'Commentaries.  It 
would  be  injurious  to  commerce  to  require  formal  writings  in  transac- 
tions of  frequent  occurrence,  and  to  which  it  is  indispensably  requisite 
that  their  progress  sliould  be  rapid,  and  that  the  business  should  be 
done  in  a  spirit  of  confidence.  Mercantile  writings  also  regulate  the 
transactions  between  subjects  of  different  States,  and  would  be  ren- 
dered impracticable,  if  it  were  attempted  to  subject  foreigners  to  a 
compliance  with  the  peculiar  formalities  of  the  Municipal  Law  of 
other  States.  The  writings  thus  privileged  are  generally  those  em- 
ployed in,  or  which  have  a  direct  relation  to,  mercantile  affairs  ;  such 
as  orders  for  goods,  mandates,  offers  and  acceptances  in  sales  of 
goods,  writings  relating  to  the  carriage  of  goods,  bills,  promissory 
notes,  and  cheques  upon  bankers  ;  and  the  privilege  which  such 
writings  enjoy  is,  that  they  are  authentic  without  witnesses,  although 
not  holograph.  They  enjoy  also  this  privilege,  in  addition  to  those 
of  holograph  writings,  that  their  dates  do  not  require  to  be  proved 
by  extraneous  evidence.  Subscription  by  initials,  if  customary  by  the 
party,  is  binding  upon  him,  although  not  effectual  to  authorize  sum- 
mary diligence.  The  following  are  examples  of  the  legal  effect  given 
to  improbative  letters  and  missives  in  re  mercatorid.  In  Ramsay 
and  Hay  v.  Pyronon,  12th  July  1632,  a  letter  from  one  merchant  to 
another,  acknowledging  payment  of  a  sum  of  money,  not  holograph, 
was  sustained  upon  evidence  merely  of  the  party's  subscription.  In 
Thomson  v.  Crichton,  11th  January  1676,  a  commission  to  sell  goods, 
subscribed  by  initials,  was  sustained,  the  party  being  accustomed  so 
to  subscribe,  and  the  subscription  proved  by  adminicles.  In  Brdmer, 
18th  January  1803,  a  letter  of  indemnity,  not  holograph,  and  not 
naming  the  writer  or  the  names  and  designations  of  the  witnesses,  was 
sustained  as  a  binding  obligation.  Here  it  will  be  useful  to  observe 
the  terms  of  this  letter  of  indemnity,  which  was  a  simple  voluntary 
undertaking,  containing  no  condition  upon  which  the  indemnity  should 
be  dependent ;  and  to  compare  this  case  with  that  of  Robertson  &  Co. 
V.  OaUoway  and  Reidj  11th  December  1821,  in  which  also  an  impro- 
bative letter  of  indemnity  was  found  obligatory.  In  the  latter  case, 
however,  you  will  observe  from  the  terms  of  the  letter,  the  under- 
taking was  made  dependent  upon  the  condition,  that  a  certain  sum 
of  money  should  be  advanced  upon  the  day  it  was  written.  Here, 
therefore,  the  principle  of  rei  interventus  would  have  validated  the 
letter,  even  although  it  had  not  been  in  re  mercaiorid  ;  while  the  case 
of  Brebner  contained  no  other  element  or  ground  of  privilege,  except- 
ing only  that  the  writing  was  in  re  mercaioi'ia.  In  the  case  of  Pater- 
son  V.  Wright,  31st  January  1810,  an  attempt  was  made  to  draw  a 
distinction  in  a  letter  of  guarantee  between  its  application  to  p<ist 
and  to  future  furnishings.  It  was  held  by  the  Lord  Ordinary  not  to 
be  a  letter  in  re  mercatorid,  in  so  far  as  regarded  furnishings  prior  to 
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its  date,  but  to  be  a  sufficient  guarantee  for  the  subsequent  articlea 
This,  however,  was  altered ;  and  it  was  observed  that  the  Law  of  Scot- 
land bends  to  the  lex  mercatoria  for  the  facility  of  commerce  ;  that 
a  letter  of  guarantee  is  as  often  given  on  account  of  a  transaction 
tiuished,  as  on  account  of  future  furnishings  ;  and  that  the  security 
of  the  debt  already  incurred  was  a  ground  of  credit  for  the  future  fur- 
nishings, which  were,  therefore,  to  be  held  as  made  on  the  faith  of 
the  guarantee  for  past  transactions.  The  principle  of  m  interventus, 
therefore,  came  in  support  of  the  document  here  also.  This  judgment 
was  affirmed  on  appeal,  4th  July  1815.* 

We  have  only  further  to  refer  in  this  place  to  the  important  point  Fitted  and 
of  fitting  and  discharging  accounts.     Where  such  accounts  are  in  re  ^^o^^^ 
mercatorid,  a  discharge  is  held  probative,  though  wanting  witnesses 
and  the  writer's  name;  Leslie v.  Millers,  27th  January  1714.     But  a  M.  16978. 
discharge,  in  order  to  be  so  protected,  must  be  in  re  mercatorid  ;  and 
if  the  account  be  not  in  relation  to  mercantile  matters,  the  discharge 
will  not  be  sustained  without  the  solemnities.     The  case  of  Campbell  i  S.  446. 
V.  Montgomery,  30th  May  1822,  where  a  discharge  was  supported, 
although  alleged  to  be  improbative,  is  too  briefly  reported  to  show 
the  grounds  upon  which  that  objection  was  disregarded.f 

We  shall  not  now  dwell  longer  upon  the  subject  of  mercantile  writ- 
ings. We  shall,  ere  long,  have  occasion  to  examine  the  subject  of 
bills  of  exchange  and  promissory-notes,  in  so  far  as  relates  to  the 
subject  of  conveyancing  in  connexion  with  these  writs,  and  any 
observations  with  respect  to  their  form  and  requisites  will  be  more 
conveniently  introduced  then. 

The  last  class  of  deeds,  to  which  we  shall  refer  as  receiving  legal  Forbiondkedb, 
effect,  although  not  authenticated  according  to  the  statutory  formali-  ^^J^^.^^  ^ 

•  The  Mercantile  Law  Amendment  Act,  Scotland,  1856,  19  &  20  Vict.  cap.  60,  enacts,  19  &  20  Vict, 
lect  6,  "  From  and  after  the  passing  of  this  Act,  all  guarantees,  securities,  or  cautionary  c*  60. 
"  obligations  made  or  granted  by  any  person  for  any  other  person,  and  all  representations 
"  ud  asaarances  as  to  the  character,  conduct,  credit,  ability,  trade  or  dealings,  of  any  person, 
''  made  or  granted,  to  the  effect,  or  for  the  purpose  of  enabling  such  person  to  obtain  credit, 
"  mooey,  goods,  or  postponement  of  payment  of  debt,  or  of  any  other  obligation  demandable 
''  from  him,  shall  be  in  writing,  and  shall  be  subscribed  by  the  person  undertaking  such 
"  guarantee,  security,  or  cautionary  obligation,  or  making  such  representations  and  assur- 
"  aocea.  or  by  some  person  duly  authorized  by  him  or  them,  otherwise  the  same  shall  have 
"  Bo  effect."    Sect.  7  enacts,  that  such  guarantees  to  or  for  a  company,  shall  not  be  binding 
tfter  a  change  in  any  one  or  more  of  the  partners  of  the  company  to  whom  the  same  has 
been  granted  or  made,  or  of  the  company  for  which  the  same  has  been  granted  or  made, 
uiless  otherwise  expressly  stipulated  or  necessarily  implied. 

t  A  bank  pass-book  is  not  a  fitted  and  discharged  account  as  regards  the  entries  which 
it  eoQtains.  Thus,  a  sum  of  £80  having  been  entered  twice  in  a  pass-book  per  tnctcrtam, 
the  House  of  Lords,  reversing  the  decision  of  the  Court  of  Sesbion,  held  that  the  entries  in 
tile  paaa-bo'jk  were  not  per  $e  probative  against  the  bank,  so  as  to  exclude  all  other  evidence 
except  writ  or  oath,  but  that  it  was  competent  to  the  bank  to  lead  parole  evidence  of  the  19  D.  519 ; 
mistake  which  had  been  committed;  Commercial  Bank  v.  Rhind,  24th  February  1857 ;  3  Macq.  App. 
revened  10th  February  1860.  ^*^- 
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FoRBioH DEEDS,  tics,  18  that  of  Foreign  Deeds.  This  is  a  rule  founded  upon  the  law 
of  nations,  and  adopted  by  every  civilized  state  upon  a  principle 
styled  comitas  legum,  as  expressive  of  the  respect  due  by  one  state 
to  the  laws  of  another.  It  is  only  within  certain  limits,  however, 
that  this  rule  receives  effect ;  and  the  leading  principle  which  regu- 
lates its  application  is  this — that  deeds  executed  in  a  foreign  country 
affect  that  portion  of  the  maker's  property,  which  is  held  to  accom- 
pany his  domicile.  By  a  fiction  of  the  law,  all  a  man's  personal 
property  is  presumed  to  be  along  with  his  person,  and  under  the 
protection  and  control  of  the  state  where  he  resides.  It  is,  therefore, 
to  personal  contracts  and  obligations  made  in  a  foreign  country,  that 
the  privilege  is  extended ;  and  if  these  be  executed  in  conformity 
with  the  law  of  the  country  in  which  they  are  made,  they  will  receive 
the  same  effect,  in  so  far  as  that  is  competent,  as  if  they  had  been 
executed  in  Scotland,  and  completed  according  to  the  solemnities  of 

M.  4472.  our  law.     An  example  of  this  is  presented  in  the  case  of  The  York 

Building  Company^  31st  January  178:j,  where  bonds  in  the  English 
form,  and  transferred  by  blank  indorsements,  being  objected  to  as 
defective  by  the  Law  of  Scotland,  the  objection  was  disregarded  by 

10  D.  1408.  the  Court ;  and  in  The  Oreat  Northern  Railway  Company  v.  Laing, 
24th  June  1S48,  a  mandate  authenticated  by  a  seal,  as  required  in 
England  where  it  was  executed,  was  held  valid.  The  principle  of 
comitas  legum  is  in  some  instances  allowed  to  operate,  so  as  to  regulate 
the  contract  between  the  parties  according  to  the  lex  loci  contractus^ 
even  although  the  terms  of  the  contract  should  be  inconsistent  with 

1  S.  89.  the  statutory  law  of  this  country  ;  thus,  in  Wilkinson  v.  Monies,  28th 

Juno  1821,  the  Court  gave  judgment  for  interest  at  7  per  cent.,  being 
the  rate  allowed  upon  open  accounts  by  the  laws  of  South  Carolina, 
although  the  highest  legal  rate  in  this  country  was  5  per  cent. ;  and 

3  S.  45.  in  Oillow  and  Company  v.  Burgess,  21st  May  1824,  a  claim  of  interest 

which  would  have  been  sustained  by  the  law  of  this  country,  was 
disallowed,  the  law  of  England,  which  was  the  locus  contractus,  per- 
mitting no  interest  upon  book-accounts. 

As  this  authority  given  to  deeds  executed  in  foreign  countries  is 
founded  upon  the  jurisdiction  derived  by  the  foreign  country  through 
the  person  of  the  grantor  over  his  personal  estate,  no  such  result  can 
follow  with  respect  to  his  heritable  estate,  which  is  immoveable,  and 
remains  subject  to  the  law  of  the  country  in  which  it  is  situated. 
The  heritable  estate  can  thus  be  effectually  conveyed,  or  otherwise 
affected,  by  those  forms  alone,  which  have  been  sanctioned  by  the 
law  of  the  country  where  it  lies  ;  and  as  the  Law  of  Scotland,  besides 
requiring  the  statutory  solemnities  in  deeds  relating  to  heritable 
rights,  has  adopted  certain  rules,  according  to  which  alone  heritage 
can  be  transmitted,  it  follows  that  a  foreign  deed  not  executed 
according  to  those  solemnities  or  rules  can  have  no  effect  in  the 
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conveyance  of  a  Scottish  heritable  estate  ;  and  so  utterly  inept  and 
void  is  a  foreign  deed  for  this  purpose,  that  it  will  not  even  found  an 
action  against  the  grantor  of  it  to  oblige  him  to  grant  a  formal  dis- 
position ;  Earl  of  Dalkeith  v.  Book,  February  1729.  But  although  a  M.  4464. 
foreign  deed  is  ineffectual  to  convey  heritable  property,  an  obligation 
to  convey  such  property  in  Scotland  (which  is  of  the  nature  of  a  per- 
sonal contract),  may  be  effectually  undertaken  in  a  deed  executed 
according  to  the  law  of  a  foreign  country  ;  Cunningliame  v.  Lady  M.  4362. 
SemplCy  5th  July  1706.  This  was  a  case  of  mutual  indentures, 
executed  in  England  between  two  brothers,  and  perfected  by  delivery, 
in  which  they  bound  themselves  that  the  survivor  should  succeed  to 
the  other's  estate.  These  indentures  the  Lords  found  a  sufficient 
foundation  to  reduce  a  disposition  granted  by  one  of  the  brothers, 
contrary  to  the  obligations  contained  in  them.  Where  a  deed  exe- 
cuted in  the  English  form  is  so  conceived  as  to  confer  upon  the 
grantee  an  interest  or  claim  according  to  the  law  of  Scotland,  that 
claim  or  interest  will  receive  effect,  although  it  would  not  be  avail- 
able against  real  estate  in  England,  and  this  being  a  question 
determinable  by  the  law  of  this  country,  the  Court  will  not  inquire 
what  effect  such  obligations  would  receive  against  heritage  in 
England ;   Weir  v.  Laing,  6th  December  1821.  i  s.  192. 

It  is  a  question  not  apparently  decided,  and  upon  which  opposite 
opinions  prevail,  whether  a  power  of  attorney  or  commission,  exe- 
cuted according  to  the  law  of  the  grantor  s  residence,  but  not  proba- 
tive according  to  the  Law  of  Scotland,  be  a  sufficient  authority  to 
the  mandatory  to  execute  a  conveyance  of  lands.  By  some  it  is  held, 
that  the  faculty  to  convey  is  a  power  personal  to  the  grantor,  and 
which  he  may  competently  depute  according  to  the  legal  forms  which 
regalate  his  personal  obligations  ;  while  others  hold  that  this  being 
in  the  matter  of  the  title  of  a  Scottish  heritable  estate,  the  commis- 
sion must  be  probative  according  to  the  law  of  this  country.  While 
the  point  remains  unsettled  by  a  clear  authority,  Conveyancers  will 
no  doubt  deem  it  prudent  to  act  upon  the  opinion  which  requires  the 
deed  to  be  unchallengeable  by  the  law  of  Scotland. 

In  order  that  a  deed,  executed  according  to  the  laws  of  a  foreign  Natuke  or 
state,  may  receive  effect  in  Scotland,  its  nature  must  be  such  as  is  mot  bb  aok^- 
agreeable  to  the  law  of  Scotland — such,  that  if  a  similar  deed  were  ^"^  to  law 
executed  in  strict  conformity  with  the  law  of  Scotland,  it  would, 
without   doubt,   receive  effect.      Therefore,   a   testament  executed  Ekolwh  testa- 
according  to  the  law  of  England,  and  which,  by  the  law  of  that  ^^^^y  8cc>tch 
country,  would  be  effectual  to  convey  lands  in  England,  will  receive  hbritaom. 
no  such  effect  in  Scotland,  the  law  of  which  holds  null  any  settle- 
ment of  heritage  by  a  testament,  although  executed  agreeably  to  its 
own  forms.      Therefore,  in  MelvU  v.  Drummond,  3d  July  1634,  a  M.  44S3. 
Scottish  heritable  bond  was  found  not  legally  conveyed  by  an  English 
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testament ;  and  in  Grawfurds  v.  Crawfurd,  14th  January  1774,  the 
game  was  found  with  respect  to  a  testament  made  in  Holland.  But 
where  the  Scottish  heritable  estate  is  conveyed  by  a  formal  disposi- 
tion, duly  executed  according  to  the  law  of  Scotland,  and  referring 
to  a  foreign  will  made,  or  to  be  made,  for  the  purposes  to  which  such 
estate  is  to  be  applied,  such  a  disposition  and  will  taken  together 
will  form  an  effectual  settlement ;  Ker  v.  Kers  Trustees,  24th 
February  1829  ;  Cameron  y.Mackiey  etc.  {Dick's  Trustees),  19th  May 
1831,  affirmed  29th  August  1833.  It  also  follows  from  the  principle 
that  a  foreign  deed  must  be  such  that  a  deed  of  the  same  nature 
would  receive  effect  in  Scotland,  that  a  nuncupative  testament, 
although  made  formally,  and  binding  according  to  the  law  of  the 
country  where  it  is  made,  will  receive  no  effect  in  Scotland,  where 
nuncupative  testaments  are  rejected,  in  so  far  as  they  exceed  the 
sum  of  £lOO  Scota 

In  order  that  a  foreign  deed  may  receive  effect  in  this  country,  it 
is  an  implied  condition  that  it  be  valid  according  to  the  law  of  the 
country  where  it  was  made.  In  the  words  of  Lord  Ellenbobough  : — 
"  A  contract  must  be  available  by  the  law  of  the  place  where  it  is 
"  entered  into,  or  it  is  void  all  the  world  over."  When  a  question 
arises  with  regard  to  the  validity  or  import  of  a  foreign  deed,  which 
falls  to  be  determined  according  to  the  law  of  the  country  where  the 
deed  was  made,  the  law  of  that  country  is  ascertained  by  obtaining 
the  opinion  of  eminent  lawyers.  In  Mr.  Erskine's  time  it  appears 
that  the  opinion  of  the  judges  in  foreign  countries  was  procured  in 
such  casea  By  the  modem  practice,  a  case  is  laid  before  eminent 
counsel,  and  their  answer  is  held  to  fix  the  foreign  law.^  The  law  of 
the  foreign  country  is  regarded  as  matter  of  fact  to  be  ascertained  in 
the  manner  mentioned.  But  it  must  be  truly  a  point  of  law  proper 
to  the  foreign  country  that  is  resolved  in  this  manner.  A  foreign 
lawyer  having  given  the  construction  of  a  will  upon  questions  sub- 
mitted to  him,  and  having  subsequently,  upon  a  further  question  put 
by  the  Scotch  judge,  answered  that  the  construction  was  not  depen- 
dent upon  the  foreign  law,  or  upon  its  technical  rules,  but  to  be 
dealt  with  according  to  the  plain  interpretation  of  the  words,  and 
that  the  Judge  of  any  court,  conversant  with  the  language,  was 
entitled  and  bound  to  give  his  judgment  according  to  his  own  under- 
standing of  the  words  used — the  construction  was  held  not  to  be 
matter  of  foreign  law,  and  the  Court  not  bound,  therefore,  by  the 

*  By  the  Act  22  and  23  Vict.  c.  63,  it  is  competent  for  the  Courts  in  any  part  of  her 
Majesty's  dominions  to  remit  a  case  for  the  opinion  in  law  of  a  superior  Court  in  any  other 
part  thereof,  and  such  opinion  is  to  be  applied  by  the  Court  making  the  remit.  The 
correctness  of  the  opinion  so  given  may  be  reviewed  in  the  event  of  the  case  being  taken  to 
appeal. 

By  the  Act  24  and  25  Vict,  ell,  similar  facilities  are  granted  for  obtaining  the  opinion 
of  Courts  of  such  foreign  countries  as  may  have  entered  into  a  convention  for  the  purpose. 
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opinion  returned  ;  Thomson's  Trustees  v.  Alexander,  18th  December  i4  D.  217. 
1851. 

As  a  general  rule,  in  order  to  be  received  in  our  Courts,  foreign  Eyidehcb  of 
documents  require  to  be  authenticated  by  a  notary  public,  or  British  op^Im«ioh^ 
consul,  or  the  mayor  of  the  town ;  Disbrow  v.  Mackintosh,  27th  DocuHurre. 
November  1852.     English  letters  of  administration,  being  familiarly  i^  D.  123. 
known  in  Scotland,  are  admitted  without  authentication. 
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In  the  first  part  of  our  subject,  which  related  to  the  things  requiring 
to  be  observed  in  all  deeds,  we  have  now  examined  two  subordinate 
heads — the  first  relating  to  the  preliminary  conditions  of  capacity  in 
the  parties,  capability  of  conveyance  in  the  subject-matter,  and  con- 
sent in  the  grantor  ;  the  second  embracing  the  statutoiy  solemnities 
of  deeds,  with  a  notice  of  the  instruments  enjoying  the  privilege  of 
exemption  from  these  solemnities.  We  now  proceed  with  the  third 
head  of  the  first  part,  in  which,  agreeably  to  our  plan,  we  are  to 
examine  the  general  structure  of  a  deed,  and  the  clauses  which  are 
common  to  most  deeds. 

That  portion  of  a  deed  which  expresses  compliance,  and  in  itself 
complies,  with  the  statutory  solemnities — and  which,  on  account  of  its 
function  as  a  witness  to  the  strict  observance  of  these  solemnities,  is 
called  the  testing-clause — is  in  reality  the  only  part  which  is  common 
to  all  deeds.  Each  class  of  instruments  has,  no  doubt,  its  own  peculiar 
array  of  clauses,  or,  as  Blackstone  terms  them,  "  orderly  parts  ;"  and 
of  these  clauses  or  orderly  parts,  some  are  common  to  various  classes ; 
but  the  testing-clause  alone  is  that  which  none  of  them  can  dispense 
with,  and  which  gives  to  every  instrument  the  character  of  a  solemn 
deed.  In  the  large  space,  therefore,  which  we  have  given  to  the 
consideration  of  the  solemnities  of  execution,  and  of  the  mode  in 
which  they  require  to  be  expressed  and  exhibited  in  the  testings 
clause,  a  broad  foundation  has  been  laid  which,  it  will  afterwards 
appear,  serves  with  but  few  exceptions  for  every  part  of  the  subject. 
At  the  same  time  there  are  some  other  things  essential  to  all  deeds, 
and  a  few  clauses  common  to  many,  and  it  will  be  useful  and  con- 
venient to  bestow  a  short  attention  upon  these  at  this  point. 

1.  The  Name  and  Designation  of  the  Granter  of  the  Deed. — These 
must  be  accurately  set  forth.  This  is  usually  done  at  the  commence- 
ment.    But  it  is  not  essential  that  the  grantor's  name  and  designation 
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occupy  that  place.  In  some  cases  it  is  convenient,  and  even  neces- 
sary, that  it  be  otherwise — as  in  deeds  of  accession  by  creditors,  and 
other  deeds  to  be  subscribed  by  parties  not  known  when  the  deed  is 
prepared,  and  in  which  it  is  convenient  and  safe  to  avoid  the  repeti- 
tion of  many  names.  Such  writings  begin  with  the  general  "  'We** 
or,  in  the  third  person,  '*  The  parties**  and  they  refer  to  the  testing- 
clause  for  a  specification  of  the  names  and  designations  of  the  granters. 
In  whatever  part  of  the  deed,  however,  the  granter  is  named,  his  name 
must  be  correct,  and  he  must  be  so  designated  by  his  profession,  or 
residence,  or  other  certain  description,  as  to  distinguish  him  from  all 
other  persons.  This  is  the  criterion  of  the  sufficiency  of  a  designa-  Criteuov  of 
tion,  viz.,  that  it  so  marks  out  the  party  that  there  can  be  no  doubt  of '^""*^**®^- 
his  identity;  and  an  instance  of  it  is  presented  in  Dickson  Jk  Heriot m.  16918. 
V.  Logan,  22d  December  1710,  where  a  contract  of  marriage,  which 
bore  to  be  written  by  the  said  Mr.  John  Dickson  (the  husband)  was 
sustained,  although  he  was  not  otherwise  designed  therein  than  in 
the  usual  expression,  that  the  parties  contractors  accepted  of  each 
other  as  their  lawful  "  future  spouses."*  We  have  already  seen  in 
a  testamentary  writing  the  designation  of  the  granter  supplied  by 
construction  from  his  relationship  to  parties  named  in  the  writ.  Con- 
tracts of  marriage  and  testaments,  however,  are  favourably  regarded  ; 
and  these  decisions  show  that  this  is  a  point  to  be  carefully  attended 
to,  and  that  no  room  for  dubiety  ought  to  be  left  I  have  not  met 
with  any  case  of  an  error  in  the  grantor's  name.  In  treating  of  the 
designation  of  witnesses  we  have  found  that  a  misnomer  of  a  witness 
is  fatal,  although  there  may  be  no  doubt  as  to  the  person  ;  and  under 
the  title  Falsa  Demonstratio  in  the  Dictionary,  you  will  find  several 
examples  of  estates  ineffectually  attached,  owing  to  errors  in  the 
names  of  attainted  parties.  These  cases  also  illustrate  the  distinction 
between  a  designation  on  the  one  hand,  which,  although  meagre,  yet 
distinguishes  the  person,  and  is,  therefore,  held  sufficient,  and  positive  Erroneous 
error  on  the  other  hand,  which  vitiates,  although  there  may  be  no  '^'^'®''^''**^''- 
room  for  doubt  as  to  the  individual.  Thus,  Lord  Forbes  of  Pitsligo 
was  attainted  by  Act  of  Parliament  by  the  name  of  Alexander  Lord 
Pitsligo,  and  he  claimed  his  estate  notwithstanding,  on  the  plea  that 
the  attainder  could  not  affect  him,  since  it  did  not  mention  him  by 

*  The  qnestioa,  What  is  a  sufficient  designation  ?  will  be  found  very  fully  discnssed  in  the 
opinioDs  of  the  Judges  of  the  Second  Diyision  in  deciding  the  case  of  Joel  ▼.  0111^  23d  No-  22  D.  6. 
Tember  1859.  This  was  a  petition  for  recal  of  sequestration  on  the  ground,  inter  aUa^  that 
th*  baakropt  was  not  sufficiently  designed.  He  had  been  a  practising  barrister,  and  was 
■till  on  the  Rolls  of  Court,  but  had  no  residence  in  England.  Having  come  to  Scotland,  and 
retxled  forty  days  at  Tobermory,  he  was  designed  in  the  petition  as  "  sometime  residing  at 
**  Park  Villa,  Richmond,  in  the  county  of  Surrey,  and  now  residing  at  Tobermory,  in  the 
"  Uland  of  Mull  and  county  of  Argyle."  The  Court  held  the  designation  sufficient,  but 
oolj  by  a  majority.  It  was  observed  by  the  Lord  Justice-Clerk,  as  a  general  rule,  that  *'  the 
*'  proper  deaignatioD  of  any  person  is  a  statement  of  his  present  occupation  and  residence.'* 
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his  true  title  of  Lord  Forbes  of  Pitsligo.  The  Court  of  Session  sus- 
tained the  claim,  but  the  decision  was  reversed  by  the  House  of 
Lords,  on  the  grounds  that,  although  in  the  patent  of  nobility  the 
title  was  Lord  Forbes  of  Pitsligo,  yet  the  claimant  and  his  ancestors 
had  subscribed  deeds  and  other  instruments,  sometimes  by  the  name 
or  style  of  Forbes  of  Pitsligo,  and  sometimes  simply  Pitsligo — that 
they  had  been  described  in  legal  proceedings  in  both  ways — that  they 
had  been  entered  on  the  rolls  of  Parliament,  and  been  described  in 
Acts  of  Parliament  by  the  style  of  Lord  Pitdigo — and  that  it  was 
not  alleged  that  any  one  else  was  called  by  that  title.    This  case  is 

M.  4i55w         reported  under  the  name  of  Dickie  y>  The  King's  Advocate,  16th 

November  1749.    On  the  other  hand,  the  attainder  was  found  ineffec- 

M.  4162.         ^m^l  i^  Macdonald  v.  IT^e  King's  Advocate,  21st  December  1 751,  the 

Christian  name  of  the  party  having  been  inserted  in  the  Act  as 
Donald  instead  of  Bonald«  Tlie  circumstances  under  which  these 
decisions  were  pronounced  were,  no  doubt,  such  as  to  prevent  the 
deduction  from  them  with  certainty  of  fixed  rules  on  the  point  to 
which  we  now  refer.  But  it  cannot  be  without  its  use  to  observe  the 
important  distinction  observed  in  the  disposal  of  cases  decided  under 
the  same  general  circumstances.    The  designation  of  a  party  as  an 

14  D.  114.  officer  in  the  army  or  navy  is  sufficient  without  his  residence  ;  Gor- 
don V.  H.R.H.  Prince  Albert,  28th  November  1851.  And,  where 
there  was  an  error  in  a  widow's  maiden  name,  but  her  residence  and 
the  name  of  her  deceased  husband  were  correct,  the  error  was  dis- 

7  D.  1009.       regarded  upon  the  rule  constat  de  persona  ;  Muir  v.  Hood,  10th  July 

1845. 

Chaiucter  nr       jf  ^y^Q  grantor  executes  the  deed  in  a  particular  character,  as  tutor 

K1BCUTB8.  or  curator  for  a  minor,  or  as  factor,  trustee,  or  otherwise,  that  charac- 
ter ought  to  be  added  immediately  after  his  designation  ;  and  when 
the  deed  is  granted  with  the  consent  of  another,  the  name  and  desig- 
nation of  the  consenter  are  to  be  set  forth,  and  a  statement  given 
expressive  of  the  interest  in  relation  to  which  the  consent  is  given. 
These  points  will  be  fully  and  particularly  illustrated  when  we  come 
to  examine  the  details  of  particular  deeds. 

The  foregoing  observations  relate  to  deeds.  In  such  writs  as  are 
the  grounds  of  diligence,  or  the  commencement  of  a  process  in  which 
decree  is  to  follow,  the  name  and  designation  must  be  correct ;  but 
an  error  in  the  course  of  procedure,  as  in  a  reclaiming  note,  is  less 

16  D.  604.  material,  and  may  b©  corrected  ;  Mackenzie  v.  Cameron,  20th  May 
1863. 

CiiAKOE  OF  When  a  party  has  occasion  for  any  cause  to  change  his  name,  it  is 

not  unusual  to  apply  to  the  Court  of  Session  for  authority.  But  there 
is  no  need  of  judicial  authority  to  entitle  a  man  in  Scotland  to  change 

13 S. 262.        his  name;  Toung,   14th  January  1835;  Kinlock  v.   Lourie,   13th 

16I>197.        December  1858. 


CHAP.  III.  THE  OENEBAL  STRUCTURE  OF  DBEDa  1 5 1 


2.  The  Cause  of  Oranting. — After  the  granter's  name  and  deaigna-  CoMtuDBaATxon. 

OR  CA08B  C 
OBAHTIKO. 


tion,  there  is  generally  inserted  the  cause  of  granting,  which  is  techni-  ^*  ^^°'"  ^' 


cally  called  the  consideration,  ie.,  the  price,  or  loan,  or  other  reason, 
in  consideration  of  which  the  deed  is  granted.  Strictly  speaking,  it 
is  not  in  every  case  necessary  to  express  the  consideration,  but  it  is 
indispensable  to  do  so  in  some  cases,  as  in  apprentice  deeds,  and  deeds 
of  conveyance  and  sale,  in  which  the  Stamp  Acts  require  the  consi- 
deration to  be  truly  set  forth ;  and  it  is  almost  without  exception 
always  advisable  to  mention  the  cause  of  granting,  not  only  that  the 
deed  may  be  impressed  with  the  character  of  fulness  and  authenti- 
city, but  in  order  to  show  also  its  true  legal  effects,  which  in  some 
respects,  and  particularly,  as  we  shall  presently  see,  with  regard  to 
the  warrandice  implied  by  the  terms  of  the  transaction,  are  dependent 
upon  the  nature  of  the  consideration. 

When  the  cause  of  granting  is  love  or  regard,  as  in  voluntary  pro-  Deem— 
visions  to  relatives  or  others,  the  deed  is  said  to  be  gratuitous  or    "^'^""^""» 
lucraiive, — lucrative,  that  is,  with  respect  to  the  grantee,  to  whom  it 
is  gain,  as  he  has  given  nothing  for  it.     A  deed  granted,  because  the 
party  sees  it  to  be  right,  although  enjoined  by  no  law  or  obligation, 
is,  with  reference  to  the  cause  of  granting,  termed  rational.     A  deed  Rational, 
granted  for  a  price  or  other  consideration,  as  in  sales,  loans,  contracts 
of  marriage,  etc.,  is  said  to  be  on^ot^.     When  no  consideration  is  Ombsous. 
8tated,  the  deed  is  presumed  to  be  gratuitous ;  and,  on  the  other 
hand,  the  bare  statement  of  a  consideration  will  not  be  received  as 
evidence  that  a  deed  is  truly  onerous  where  the  circumstances  are 
suspicious,  as  in  writings  granted  on  the  eve  of  bankruptcy  in  defraud 
of  creditors.     Of  this  examples  are  given  in  notes  5  and  6  on  page 
189  of  the  second  volume  of  Bell's  Commentaries,  from  two  unre- 
ported cases.     In  one  of  these,  the  statement  of  the  price  in  the  deed 
was  supported  by  evidence  that  the  money  had  been  counted  over 
and  paid ;  but  the  Court  required  evidence  that  it  was  not  a  sham 
but  a  real  bond  fide  payment.     In  the  other  case,  a  bill  was  produced 
as  evidence  of  the  debt,  but  being  inter  conjunctos  it  was  held  neccs* 
aary  to  prove  it  otherwise. 

The  cause  of  granting  is  frequently  involved  in  a  series  of  trans- 
actions, complicated  it  may  be,  and  which  cannot  be  perspicuously 
exhibited  without  a  careful  and  articulate  recital.  This  must,  of 
course,  vary  according  to  the  circumstances ;  and  it  is  here  that  a 
Conveyancer  will  mainly  reap  benefit  from  his  general  education.  His 
knowledge  of  language  and  of  the  precise  import  of  terms — the  skill, 
acquired  by  study  and  confirmed  by  practice,  in  the  art  of  composi- 
tion, together  with  logical  discrimination — these  will  all  be  efficient  Nabr^tivb. 
aids  in  enabling  him  to  give  a  lucid  narrative,  free  from  terms  of 
obscurity,  and  so  constructed  as  to  make  all  clear,  and  yet  give  pro- 
minence to  what  is  chiefly  important.    Prolixity,  and  the  introduction 
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Gauss  of         of  uhnecessarj  matter,  should  be  carefully  avoided^  and  brevity  and 

wuxTiKa-  conciseness  studied,  in  as  far  as  consistent  with  the  distinct  expression 
of  everything  essential.  It  is  scarcely  necessary  to  add,  that  rigid 
accuracy  of  statement  is  indispensable,  and  that  the  least  variance 
with  truth,  either  directly  or  by  equivocation,  will  be  fatal.  The  law, 
enforced  by  the  interests  of  men,  is  too  clear-sighted  an  interpreter 
to  be  deceived  by  that  which,  although  literally  true,  is  essentially 
false.  It  acts  upon  the  maxim,  "  Qui  hceret  in  literd,  hceret  in  cor- 
tice  ;"  and  is  not  content  with  going  only  skin-deep  into  the  subject 
of  examination,  but  lays  bare  and  open  the  inmost  discoverable  parts 
of  the  true  matter.  Deeds  of  a  tortuous  character  are  most  likely  to 
occur  in  matters  involving  the  interests  of  a  third  party  not  cognisant 
of  the  transaction,  and  in  which  the  truth  must  be  violated,  tampered 
with,  equivocated  or  concealed,  in  order  to  attain  the  end  in  view. 
The  first  appearance  of  such  a  character  in  a  transaction  is,  of  course, 
the  signal  for  withdrawing  from  it  to  the  practitioner  who  respects 
himself  and  his  profession. 

Thb  icropTBK      3.  The  Act  of  the  Oranter. — The  next  part  of  the  deed  is  that  which 

oBAHTw.  contains  the  act  of  the  grantor — as  his  obligation  in  a  bond,  or  his 
conveyance  in  a  disposition.  This  must  be  clearly  expressed,  and  it 
must  contain  everything  that  is  necessary  distinctly  to  define  the 
subject  of  the  deed,  as  the  precise  nature  and  extent  of  the  obligation, 
or  of  the  thing  conveyed.  Ambiguity  or  insufficiency  of  expression 
here  may  be  productive  of  very  serious  consequences,  and  there  will 
be  enough  to  regret,  although  the  irritation  and  expense  of  a  law-suit 
should  be  the  only  evil  result.     The  advantage  of  explicitness  here 

1  S.  228.  is  shown  by  the  case  of  Fraaery,  M^Donald^  20th  December  1821, 

where  a  sum  assigned  was  described  first  as  £1200  of  the  capital 
stock  of  the  Bank  of  Scotland,  and  afterwards  as  £1200  sterling,  and 
a  litigation  ensued  to  determine  whether  the  thing  assigned  was  so 
much  stock,  or  so  much  money  sterling,  payable  out  of  that  stock. 
A  striking  example  of  the  serious  effects  that  may  result  from  imper- 

1  8. 44.  feet  description  of  the  subject  conveyed,  is  afforded  by  Livingstone  v. 

Clark,  31st  May  1821.  Here  a  party  possessing  two  contiguous  pro- 
perties, held  by  separate  titles  of  different  superiors,  built  a  dike 
cutting  off  300  acres  from  the  one,  and  adding  them  to  the  other.  He 
then  sold  the  property  to  which  the  acres  had  been  added,  declaring 
the  dike  to  be  the  boundary  ;  and  he  afterwards  sold  the  other  pro- 
perty described  as  in  the  titles,  and  without  mention  of  the  SOO  acres 
or  of  the  dike.  In  a  question  between  the  purchasers,  it  was  held 
that  the  feudal  title  to  the  SOO  acres  was  in  the  second  purchaser. 
These  cases  sufficiently  illustrate  the  general  point  which  I  desire  to 
explain. at  present,  viz.,  the  necessity  of  a  correct  definition  of  the 

^y.„.  . thing  undertaken  or  conveyed. 

NAME  AKD  DE-  ^  .     .  ,  .  • 

KQMATioiroF  1  ho  clauso  or  part  containing  the  act  of  the  grantor,  contains  also 

»EANTKK. 
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the  name  of  the  grantee — the  person  in  whose  favour  the  deed  is 
made ;  and  his  designation  will  either  be  inserted  here  or  ascertained 
by  reference  to  a  previous  part.  The  name  and  designation  of  the 
grantee  is  an  essential  requisite.  We  have  already  seen  the  disastrous 
consequences  of  vitiation  in  part  of  the  name  of  a  disponee  in  the 
case  of  Redder,  where  the  deed  was  reduced,  although  the  name  was  Supra,  p.  129. 
inserted  entire  in  the  testing-clause ;  and  similar  consequences  result- 
ing from  vitiation  in  the  designation  of  the  first  heir-substitute  under 
an  entail  in  the  case  of  Shepherd,  where  also  the  deed  was  reduced, 
and  at  a  distance  of  eighty  years  from  its  date. 

4.  Clause  of  Warrandice. — The  next  point  proper  for  consideration  i.  Personal 
here  is  tlie  subject  of  warrandice,  which  applies  to  all  deeds  of  con-  ^^R»*»">»ck. 
veyance.  Warrandice  is  an  obligation  by  the  grantor  of  a  deed,  that 
the  subject  conveyed  shall  be  secure  and  effectual  to  the  grantee, 
and  that,  in  the  event  of  its  being  evicted  by  any  one  having  a  better 
title  than  is  conferred  upon  the  grantee,  the  grantor  shall  make  it 
good  to  him.  This  obligation  is  either  implied  or  expressed — where 
not  expressed,  the  extent  of  the  warrandice,  i.e,,  the  degree  in  which 
the  granter  is  bound  to  make  up  or  warrant  the  matter  conveyed,  is 
regulated  by  fixed  rules  of  law,  which  impose  different  degrees  of 
liability  according  to  the  nature  of  the  subject.  The  rules  by  which 
implied  warrandice  is  regulated  are  the  following  : — 

(1.)  In  gratuitous  deeds,  the  warrandice  implied  is  merely  that  the  Warrandice 
granter  shall  not  afterwards  grant  any  deed  prejudicial  to  the  gift —  t^^^^^  « 
with  this  qualification,  that  he  may,  notwithstanding,  grant  a  deed,  deem. 
which  he  was  previously  under  an    obligation  to  execute ;  for  a 
gratuitous  conveyance  transfers  the  subject  simply  as  the  granter 
possesses  it,  and  no  warrandice,  therefore,  is  implied  against  either 
previous  deeds,  or  acts,  or  their  consequences.     The  distinguishing 
character  of  the  warrandice  of  gratuitous  deeds  then  is,  that  it  secures 
the  grantee  against  future  deeds  inconsistent  with  the  grant. 

(2.)  The  next  kind  of  warrandice  is  the  warrandice  of  transactions,  Warranoicb 
as  it  is  called  by  Erskine — that  is,  where  the  deed  is  not  gratuitous, 
but  the  consideration  is  not  commensurate  with  the  subject  conveyed, 
being  the  result  of  compromise  or  arrangement.  In  such  cases,  the 
warrandice  is,  that  the  granter  has  done,  and  that  he  shall  do,  no  act 
inconsistent  with  the  grantee's  security.  It  differs  from  the  warran- 
dice of  gratuitous  deeds,  inasmuch  as  it  applies  to  past  as  well  as  to 
future  deeds. 

(3.)  The  next  degree  of  warrandice  is  absolute,  or,  as  it  is  exprelfeed  Warrandice 
in  the  ordinary  style,  warrandice  against  all  mortal  or  against  all  i^^^rorADE- 
deadly.     This  is  implied  in  all  sales  for  an  adequate  price  ;  and  the  quate  price. 
import  of  it  is,  that  the  seller  warrants  the  title  to  be  free  of  all  de- 
fects prior  to  the  grant.    In  the  language  of  Stair,  vendidit  imports  ab- 
solute warrandice,  because  it  implies  that  an  equivalent  price  was  paid. 
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Warrandice  may  apply  to  the  quality  of  the  subject  contracted 
about — SiS  in  the  sale  of  a  horse,  where  an  adequate  price  imports 
implied  warrandice  against  unsoundness  and  vice,^  and  in  a  lease  of 
subjects  for  a  particular  purpose,  in  which  there  is  implied  warran- 
dice, not  only  that  the  possession  shall  be  secure,  but  that  the  subject 
shall  be  fit  for  the  purpose — for  instance,  that  a  dwelling-house  shall 
be  wind  and  water  tight ;  or  the  warrandice  may  relate  only  to  the 
security  of  the  possession  or  sufficiency  of  the  title.  The  latter  is 
the  warrandice  in  conveyances  of  lands  and  of  debts.  In  these, 
therefore,  absolute  warrandice,  which  is  the  highest  personal  warran- 
dice, infers  that  the  grantor  is  to  guarantee  the  right  as  unquestion- 
able. So  in  a  sale  of  lands,  absolute  warrandice  is  warrandice  against 
all  defects  of  title  and  means ;  '*  I,  the  seller,  become  absolutely 
''  bound,  that  this  conveyance  shall  secure  to  you,  the  purchaser,  a 
''  legal  right  to  the  lands  conveyed."  But  this  is  no  security  against 
any  damnum /atcUe,  whereby  the  subject  itself  may  perish  or  be  de- 
teriorated, and  if  the  land  or  house  sold  is  destroyed  by  an  earth- 
quake or  by  fire,  or  by  volcanic  eruption,  as  happened  to  Herculaneum 
and  Pompeii,  the  loss  is  to  the  purchaser,  who  buys  with  all  such 
risks,  and  has  no  recourse  against  the  grantor  for  damage  of  this  de- 
scription, on  the  ground  of  warrandice  implied  or  expressed. 

When  the  warrandice  of  a  deed  is  not  left  simply  to  the  determina- 
tion of  the  law,  but  is  expressed  in  the  writ,  its  import  and  extent 
are  regulated  by  the  terms  used  : — 

First,  There  may  be  a  general  obligation  upon  the  grantor  to  war- 
rant the  right,  without  specifying  to  what  extent ;  and  the  effect  of 
this  clause  is  simply  to  leave  the  matter  to  be  regulated  by  the  legal 
rules  in  the  same  way  as  if  there  had  been  no  warrandice  expressed ; 
for  general  warrandice  is  held  to  import  that  kind  which  is  implied 
in  the  nature  of  the  deed.  To  this  general  rule,  however,  it  is  now 
an  exception,  that  in  the  transference  of  lands  the  general  terms, 
"  I  grant  warrandice,"  import  absolute  warrandice,  whatever  may  be 
the  circumstances  of  the  transaction. 

Secondly,  When  the  warrandice  expressed  is  not  general,  but  in- 
tended specially  to  define  the  degree  of  the  grantor's  obligation,  it 
will  be  either — 

(1.)  Simple,  which  is  the  warrandice  proper  to  gratuitous  deeds, 
whereby  the  grantor  conveys  all  right  he  has  to  the  subject,  and 


Warranty  of 
goods  mubt 
b£  expressed. 


•  'By  Sect.  5  of  the  Mercantile  Law  Amendment  Act,  Scotland,  1856, 19  &  20  Vict.  c.  60, 
it  is  enacted,  "  Where  goods  shall  after  the  passing  of  this  Act  be  sold,  the  seller,  if  at  the 
"  time  of  the  sale  he  was  without  knowledge  that  the  same  were  defective  or  of  bad  quality, 
"  shall  not  be  held  to  have  warranted  their  quality  or  Eufficiencj,  bat  the  goods,  with  all 
"  faults,  shall  be  at  the  risk  of  the  purchaser,  unless  the  seller  shall  have  given  an  express 
"  warranty  of  the  quality  or  sufficiency  of  such  goods,  or  unless  the  goods  have  been  expressly 
'*  sold  for  a  specified  and  particular  purpose,  in  which  case  the  seller  shall  be  considered, 
"  without  such  warranty,  to  warrant  that  the  same  are  fit  for  such  purpose." 
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engages  that  he  shall  not  do  any  act  prejudicial  to  the  right.  This, 
we  have  seen,  is  no  protection  against  the  granter's  prior  deeds,  or 
against  future  deeds  granted  for  causes  antecedent  to  the  convey- 
ance ;  but  posterior  deeds  inconsistent  with  the  grantee's  right  are 
fraudulent 
(2.)  Or  the  warrandice  may  be  from  fact  and  deed — that  the  Warrakdicr 

FROM  FACT 

granter  has  not  done,  and  that  he  will  not  do,  anything  hurtful  to  akd  deed. 
the  grantee^s  security.  This  is  the  warrandice  implied  in  transac- 
tions, and  it  does  not  guarantee  the  subject  as  free  from  defects,  but 
only  that  it  shall  be  secure  from  all  past  or  subsequent  acts  of  the 
granter.  It  is  sometimes  so  expressed  as  to  secure  the  grantee  also 
against  the  acts  of  the  granter's  predecessors  or  authors.  This  is  the 
warrandice  generally  expressed  in  assignations  of  debts,  even  when 
the  full  amount  is  paid ;  but  in  this  instance,  as  we  shall  presently 
see,  it  includes,  or  is  not  exclusive  of,  a  higher  implied  warrandice 
applicable  to  such  transactions. 

(3.)  The  highest  kind  of  personal  warrandice  is  that  which  is  called  ^^^dte 
abiolute,  and  binds  the  granter  to  warrant  the  deed  at  all  hands  and 
against  all  mortal     This  is  the  warrandice  proper  to  all  deeds  granted 
in  retom  for  a  full  price  or  other  adequate  consideration ;  and  we 
have  seen  that  its  effect  is  not  to  guarantee  the  permanency  of  the 
sabject  conveyed,  but  to  make  the  granter  responsible  that  no  title 
shall  appear,  which  will  prevail  against  that  conferred  upon  the 
grantee,  and  that  the  subject,  or  any  part  of  it,  shall  not,  therefore, 
be  evicted.     This  liability  arises  upon  eviction  by  reason  of  any  defect 
in  the  title,  whether  caused  by  the  acts  of  the  granter  and  of  his  pre- 
decessors, or  arising  from  any  other  cause.     But  it  is  only  defect  in 
the  title  which  raises  the  liability,  and  no  warrandice  is  incurred  by 
inevitable  loss  arising  from  causes  independent  of  the  title.     The 
purchaser  takes  the  subject,  as  we  have  seen,  with  all  its  inherent 
natural  risks ;  and  so  deeply  is  this  principle  held  to  enter  into 
transactions,  that  warrandice  expressed  in  the  strongest  terms  will 
not  be  held  by  the  Court  to  embrace  the  case  of  damntmi  fatals. 
This  is  shown  in  the  case  of  Dunipace  v.  Laiurieston,  8th  March  M.  i658i 
1636,  where  lands  being  warranted  as  worth  so  much  a  year,  no  lia- 
bility was  held  to  be  incurred,  although  the  rental  sunk  below  the 
amount  specified,  the  decrease  having  been  occasioned  by  a  general 
famine. 

We  have  already  adverted  to  the  warrandice  of  assignations  of  debts  Warrandice 
granted  in  consideration  of  full  payment,  which,  according  to  the  u,  assiosations 
ordinary  practice  and  expression,  is  from  fact  and  deed  done  or  to  be  of  debtb. 
done.     The  implied  warrandice  in  this  class  of  transactions  is,  accord- 
ing to  firskine,  debUum  aubesse — that  there  is  a  debt ;  but  this  does 
not  import  that  the  granter  guarantees  the  solvency  of  the  debtor. 
According  to  the  ancient  practice  it  was  otherwise,  and  absolute  war- 
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randice  in  an  assignation  of  debts  was  held  to  import  that  the  debtor 
was  sufficient  and  responsible  ;  and,  in  case  the  money  could  not  be 
recovered  from  the  debtor,  the  assignor  was  liable  in  warrandice  to 
make  it  good.  This  is  distinctly  stated  in  Fountainhall's  report  of 
an  anonymous  case,  of  date  13th  February  1671,  which  concludes: — 
"  But  now  of  late  the  Lords  have  found,  in  several  cases,  it'^  (i.e,, 
absolute  warrandice  in  an  assignation)  "  signifies  no  more,  but  that 
*'  no  other  body  has  a  better  right  to  that  sum  than  I  have,  and  con- 
"  sequently  you  who  are  my  assignee ;  and  that  it  is  a  true  debt." 
A  close  attention  to  the  nature  and  principle  of  warrandice  in  con- 
veyances of  lands  and  debts,  as  relating  to  the  title  and  not  to  the 
qualities  of  the  subject  warranted,  will  show,  that  the  rule  latterly 
adopted  is  correct,  and  that  the  warrandice  of  assignations  as  thus 
regulated  is  precisely  similar  in  nature,  and  equal  in  extent,  to  the 
absolute  warrandice  of  sales  of  land.  The  latter  imports,  as  we  have 
seen,  that  the  title  is  unchallengeable, — that  by  virtue  of  it  the 
granter  shall  have  right  to  the  subject, — and  that  the  subject  shall 
not  be  evicted  from  defect  in  the  title ;  but  it  does  not  import  that 
the  subject  is  imperishable,  or  incapable  of  deterioration  ;  and  as  the 
warrandice  of  assignations  imports  that  there  is  a  debt,  and  that  the 
assignee  shall  have  the  best  right  to  it,  this  warrandice  is  manifestly 
equivalent  to  the  absolute  warrandice  of  sales,  although  it  does  not 
imply  liability  through  the  debtor's  insolvency,  that  being  a  risk  not 
dependent  on  the  sufficiency  of  the  title,  but  inherent  in  the  nature 
of  the  subject.  Warrandice,  in  the  words  of  Lord  Stair  regarding 
infeftments  of  property,  relates  to  the  point  of  right,  and  not  to  the 
matter  of  fact ;  and  the  clear  perception  of  that  distinction  will  dis- 
embarrass the  subject  of  many  difficulties.  In  accordance  with  the 
principles  now  stated,  a  clause  of  absolute  warrandice  in  the  assigna- 
tion of  a  debt  has  repeatedly  been  found  not  to  imply  that  the  granter 
guarantees  the  solvency  of  the  debtor,  but  only  that  a  debt  exists,  and 
that  the  assignation  gives  a  good  title  to  it ;  Hay  v.  Nicolson,  16th 
June  1664  ;  Barclay  v.  Liddel,  24th  November  1671.  The  judgment 
in  the  latter  case,  which  was  tried  with  great  care  and  deliberation, 
states  the  rule  explicitly,  it  being  there  found  that  a  clause  of  absolute 
warrandice  does  not  import  that  the  debtor  is  responsible  at  the  time 
of  the  assignation,  but  only  that  debitum  vere  suhest,  and  that  the 
bond,  decreet,  or  other  deed  assigned,  is  such  as  can  never  be  reduced, 
and  that  the  cedent  hath  the  undoubted  right  to  that  debt,  and  no 
other  person,  so  that  the  debtor  being  pursued  can  never  defend  in 
law.  The  same  decision  was  pronounced  in  Liddel  v.  Barclay^  12th 
December  1671,  although  the  granter  in  this  case  warranted  the  sums 
transferred  to  be  "  good,  valid,  and  effectual,"  these  words  being  hold 
to  mean  only  that  the  sums  were  truly  due,  and  not  to  import  the 
solvency  of  the  debtor  ;  and  the  rule  applies  even  although  there  be 
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transferred  along  with  the  deht,  bj  the  assignation  containing  abso- 
lute warrandice,  heritable  security  for  it  acquired  by  diligence.     It 
was  so  found  in  the  cases  of  Fyfe  v.  White ^  March  1683,  and  White  M.  16607. 
V.  Fyfe,  November  1683. 

When  warrandice  is  not  left  to  be  regulated  by  the  operation  of  the  Ezprrsb  war- 
law,  but  is  expressed  in  the  deed,  then  the  warrandice  will  be  of  the  "*^»'^'°*  ^^^ 
kind  expressed,  according  to  the  rule  that  express  warrandice  prevails  impued. 
over  that  which  is  implied.     The  subjects  conveyed  by  gratuitous 
deeds,  therefore,  may  be  secured  by  higher  warrandice  than  simple, 
if  the  grantor  think  fit     Of  this  we  have  an  example  in  the  gratuit- 
ous disposition  by  a  husband  to  his  wife  of  the  liferent  of  bis  heri- 
table estate,  which  he  had  burdened  with  £3500.     The  question 
arose,  whether  the  wife  was  entitled  to  the  full  liferent,  or  only  to  the 
balance  of  the  rents  after  deducting  interest  of  the  debt.     It  was 
ruled,  on  the  authority  of  Erakine,  and  of  the  case  of  Coventry  v.  Inst.  ii.  3. 27. 
Coventry,  8th  July  1834,  that  the  disposition  of  the  liferent  being  ^2  8. 895. 
accompanied  by  an  obligation  of  absolute  warrandice,  the  widow  was 
entitled  to  the  full  liferent,  without  deduction  on  account  of  tho  debt; 
Strong  v.  Strong,  29th  January  1851.      On  the  other  hand,  if  the  13  D.  648. 
grantee  of  an  onerous  deed  is  satisfied  to  take  his  title  with  warran- 
dice from  fact  and  deed  only,  the  grantor's  liability  will  be  restricted 
accordingly,   notwithstanding  his   receipt   of  a   full   consideration. 
Therefore,  if  lands  are  sold  with  warrandice  from  fact  and  deed  only, 
and  eviction  ensues  upon  grounds  not  imputable  to  the  disponer,  he 
is  not  liable  in  warrandice,  nor  is  he  liable  to  repay  the  price,  for  the 
sale  was  a  sale  only  of  such  interest  as  he  had  in  the  lands.     It  was 
80  found  in  Craig  v.  Hopkin,  January  1732.     As  implied  warrandice  M.  I6623. 
is  excluded  by  what  is  written,  so  where  a  pai-ty  purchases  under  a 
written  contract  which  throws  the  risk  upon  himself,  he  abandons  all 
claim  of  warrandice,  and  limits  his  right  to  this,  that  the  granter  is 
not  entitled  to  make  any  subsequent  deed  inconsistent  with  the  grant. 
Notwithstanding  the  rule  that  express  warrandice  prevails  over  implied, 
it  is  settled  that  warrandice  from  fact  and  deed  in  an  assignation  of  a  From  factt 
debt  does  not  exclude  the  implied  warrandice  debitum  subesse.     This  ^1^^«"?™ 

*  J       1       5  •  A88I0NATI0N8 

was  found  in  a  case  to  which  we  have  already  had  occasion  to  refer,  dobh  mot 
and  which  presents  a  very  striking  example  of  the  effect  of  the  im-  debitum  tub- 
plied  warrandice  of  assignations  of  debt;  jPerrier  v.  Graham's  Tmstees,  «««• 
16th  May  1828.     In  this  case  it  will  be  remembered,  that  bonds  had  6  S.  8I8. 
been  granted  for  money  lost  at  play,  assigned  by  the  holder,  and  found 
null  under  the  Statute  of  9th  Anne  against  gaming.   The  assignation 
contained  warrandice  by  the  granter  from  *'  all  facts  and  deeds  done 
''  or  to  be  done  by  me  in  prejudice  hereof."   In  an  action  against  the 
granter,  it  was  found,  in  terms  of  the  Lord  Ordinary's  judgment,  that 
this  warrandice  **  is  the  usual  warrandice  recognised  by  our  law  in 
*'  the  transference  of  nomina  ddntorum,  and  that  it  imports  (jtebituvi 
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Warrandice,    "  subesse."     Although  the  Court  adhered  to  this  interlocutor,  which 
'^^  assumes  that  the  implied  warrandice  is  embraced  in  the  expressed 

warrandice  from  fact  and  deed,  it  will  be  found  that  the  Judges  rather 
regarded  it  as  a  case  resting  upon  the  implied  warrandice  as  well  as 
the  expressed.  Lord  Glenlee  said : — "  The  warrandice  expressed 
'^  left  the  warrandice  implied  from  the  nature  of  the  transaction  un- 
''  touched.  The  general  rule  is,  that  when  a  debt  is  assigned,  there 
"  is  implied  the  warrandice  cMbitum  avhease  f  and  the  same  view  was 
taken  by  the  other  Judges.* 

The  eifect  of  warrandice  is,  that  after  eviction  of  the  subject,  the 
grantee  has  a  claim  against  the  granter  for  the  full  damage  which 
he  has  sustained.  An  excellent  example  of  the  practical  operation 
of  warrandice  will  be  found  in  the  case  oiBownie  v.  Campbell,  31st 
January  1815.  Here  the  heir  in  possession  of  an  entailed  estate 
granted  a  lease  to  commence  eight  years  after  its  date,  with  absolute 
warrandice.  Before  the  commencement  of  the  lease  the  granter  of 
it  forfeited  his  right  to  the  estate  by  contravening  the  entail,  and  the 
next  heir  having  repudiated  the  lease,  which  thus  became  ineffectual, 
the  granter  was  found  liable  in  damages  to  the  tenant  And  it  is 
exhibited  in  another  form  in  Briggs*  Trustees  v.  DcdyeU,  ]  2th  Decem- 
ber 1851.  Lands  and  teinds  were  here  sold  for  a  full  price,  and  war- 
ranted. The  purchaser  was  obliged  afterwards,  however,  to  pay  the 
price  of  the  teinds  to  the  crown,  whereupon  the  seller  was  found  liable 
to  indemnify  the  purchaser  in  terms  of  the  obligation  of  warrandica 
Repetition  of  the  price,  in  the  case  of  a  sale,  will  not  be  held  to  satisfy 
his  claim  arising  upon  eviction,  for,  as  the  grantee  took  the  risk  of 
loss  by  depreciation  when  he  purchased,  so  he  must  have  the  benefit 
of  enhanced  value.  In  the  case  of  irredeemable  conveyances  of  lands, 
therefore,  the  warrandice  subjects  in  payment  of  the  value  at  the  date 
5Br.Sapp.636.  of  eviction,  and  it  was  so  decided  in  Livingston  v.  Lord  Napier^  7th 

February  1777.     In  redeemable  and  personal  rights,  the  measure  of 
the  warrandice  is  the  sum  actually  paid. 
Warkahdicb  n      Warrandice  is  stricti  juris,  and,  whether  expressed  or  implied,  it 
strwtipuru,      ^jjj  ^^^  j^^  extended  by  surmise  or  implication.    Therefore,  warran- 


14  D.  173. 


20  D.  131. 


*  In  the  case  of  BusaeU  ▼.  Mudie,  28th  Novemher  1857,  creditors  were  in  possession 
of  subjects  under  an  action  of  maills  and  duties.  The  subjects  over  which  the  security 
was  granted  were  liferented,  and  the  bond  was  by  both  liferenters  and  fiar.  There  was, 
however,  some  doubt  as  to  the  capacity  of  the  fiar  to  g^rant  the  bond.  The  subjects  having 
been  sold  under  the  power  of  sale  in  a  postponed  security,  an  assignation  was  demanded 
with  warrandice  debitum  ttibesse.  This  was  objected  to,  on  the  ground  that  if  the  liferenters 
lived  the  whole  debt  would  be  paid  under  the  maills  and  duties  without  raising  any  question 
as  to  the  capacity  of  the  fiar.  The  Court  held  that  no  higher  warrandice  could  be  asked 
than  that  which  would  be  implied  in  the  granting  of  a  dischaige.  Lord  Itobt'b  remarks 
upon  the  case  of  Ferrier  may  be  read  witb  much  instruction.  He  states  that ''  it  is  a  total 
"  misapprehension  and  misreading  of  that  case  to  hold  that  it  laid  down,  as  an  uoiversal 
"  proposition,  that  in  every  case  of  assignation  where  there  was  warrandice  from  fact  and 
'*  deed,  that  warrandice  implied  warrandice  debitum  nihase.** 
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dice  of  a  disposition  of  lands  from  fact  and  deed,  and  particularly 
ag-ainst  an  infeftment  io  favour  of  Janet  Miller,  was  held  not  to  infer 
warrandice  against  an  infeftment  in  favour  of  a  party  of  a  different 
name  ;  OgUvie  v.  Ledie,  2d  February  1715  ;  and  a  grant  of  permis-  M.  4164. 
sion  to  carry  off  all  the  spring  water  on  a  farm  was  held  not  to  imply 
warrandice  that  the  water  should  be  available  in  a  certain  way  not 
specified  ;  Reid  v.  Shaw,  21st  February  1822.  It  follows  also,  from  i  8. 334. 
the  strict  interpretation  given  to  warrandice,  that  the  obligation  does 
not  arise  unless  eviction  takes  place ;  and  where  a  party,  therefore, 
bad  successfully  resisted  an  attempt  to  evict  the  subjects  warranted, 
he  was  found  to  have  no  recourse  against  the  party  warranting  for  the 
expense  of  defending  the  right ;  Inglis  v.  AnstrtUher,  26th  February  M.  16633. 
1771.  In  the  judgment  in  this  case  it  was  given  from  the  Bench  as 
an  illustration  of  the  same  doctrine,  that,  although  an  heir-at-law 
pursued  for  a  moveable  debt  has  relief  against  the  executor,  yet,  if 
he  is  aflsoilzied,  he  will  not  recover  from  the  executor  the  expenses 
he  has  incurred  in  the  action.  This  rule  results,  it  will  be  observed, 
from  the  import  and  terms  of  warrandice,  which  do  not  imply  that 
the  grantee's  right  shall  not  be  attacked,  but  only  that,  if  attacked, 
it  shall  not  be  found  defective. 

Conaenters  to  deeds  are  not  liable  in  warrandice,  because  their  in- 
terference is  merely  permissive,  at  the  request  of  others,  and  not  for 
their  own  benefit. 

It  has  sometimes  been  doubted,  and  not  without  reasonable  cause, 
whether  the  insertion  of  warrandice  in  deeds  be  not  too  commonly 
practised,  and  without  adequate  cause  or  benefit,  seeing  that  the  rules 
of  law  for  supporting  them  by  implied  warrandice  are  distinct  and 
authoritative.  The  advantage  does  not  appear,  of  taking  from  a  seller 
an  obligation  in  direct  words  to  do  what  he  would  be  equally  bound 
to  do  by  merely  granting  the  deed  of  transfer,  the  implied  obligation 
being  as  stringent  in  its  nature  as  that  which  is  expressed,  equally 
prompt  in  its  effects,  and  not  less  extensive  in  its  consequences.  Ex- 
pressed warrandice,  however,  is  necessary  in  those  cases  in  which  it  is 
intended  that  the  obligation  shall  be  different  from  that  which  is 
legally  implied  in  the  nature  of  the  deed, — as,  when  it  is  intended  to 
render  a  gratuitous  deed  more  secure,  by  inserting  absolute  warrandice, 
or  to  restrict  the  warrandice  upon  a  sale,  so  as  not  to  be  absolute  but 
from  fact  and  deed  only. 


Hitherto  we  have  spoken  only  oi  personal  warrandice,  the  value  of  II.  Rkal  War- 

RANDICB 
EXPRESSBD. 


which  depends  upon  the  means  of  the  grantor.  There  is  another  kind  '^*^'"' 


of  warrandice,  by  which  one  subject  is  made  to  secure  or  warrant 
another,  and  this  is  called  real  warrandice.  The  term  is  used  in  rela- 
tion to  heritable  rights  only,  and  it  occurs  in  two  cases,  one  of  which 
lA  of  the  nature  of  expressed  warrandice,  and  the  other  is  in  a  sense 
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implied.  Real  warrandice  is  expressed,  when,  from  the  want  of  suffi- 
cient personal  warrandice  or  any  other  cause,  there  are  conveyed 
along  with  the  lands  sold  other  lands  which  are  thus  impledged  or 
made  a  security  for  the  sufficiency  of  the  title  to  the  lands  sold.  In 
such  transactions  the  lands  actually  sold  are  called  the  principal  lands, 
and  the  lands  conveyed  in  fortification  of  the  title  are  called  the  war- 
randice landa  The  latter  are  merely  a  security  in  the  first  instance, 
and  the  disponee  has  no  right  of  property  in  them  until  the  principal 
lands  have  been  evicted,  and  a  decree  obtained  declaring  that  the  war- 
randice has  been  incurred.  Real  warrandice  is  implied  in  an  excam- 
bion — which  is  a  mutual  conveyance  of  lands  by  two  parties,  each 
disponing  lands  belonging  to  himself  in  favour  of  the  other,  the  con- 
sideration being,  that  by  the  same  deed  each  acquires  lands  of  equal 
value  from  the  other.  The  warrandice  implied  in  this  transaction  is, 
that  in  the  event  of  the  lands  acquired  by  either  party  being  evicted, 
he  and  his  heirs  and  successors  are  entitled  to  resume  the  lands  dis- 
poned by  himself  In  Lord  Stair  s  words,  they  "  have  regress  "  to 
those  lands.  This  right  and  the  corresponding  liability  remain  with 
the  successors  of  both  parties,  whether  they  be  heirs  or  disponees,  and 
the  warrandice  arises  by  the  mere  operation  of  the  law,  provided  the 
deed  clearly  show  that  the  transaction  was  an  excambion,  a  real  right 
of  security  or  warrandice  being  thus  created  to  each  party  over  the 
lands  disponed  by  himself,  which  is  preferable  to  all  subsequent  deeds 
affecting  the  same  lands.  The  following  cases  afford  illustrations  of 
the  real  warrandice  created  by  an  excambion  ;  Mdrosa  v.  Ker^  25th 
November  1623 ;  Wards  v.  Balcomie,  14th  July  1629. 


REGHnHATIOH 
OF  DEEDS. 


Registration 


5.  Registration  of  Deeds, — The  next  part  common  to  most  deeds  is 
the  clause  of  registration.  This  is  a  subject  of  great  practical  im- 
portance, and  some  attention  bestowed  upon  it  will  aid  our  general 
conception  of  the  principles  of  Conveyancing  in  Scotland. 

In  order  to  obtain  a  correct  idea  of  the  object  and  effect  of  the 
FOB  EXECUTION,  ^j^use  of  rogistratiou,  let  us  consider  for  a  moment  what  course  would 
be  taken,  in  the  absence  of  that  clause,  by  a  party  holding  the  written 
obligation  of  another,  in  order  to  obtain  fulfilment  of  it.  He  holds 
the  obligation,  but  if  performance  is  refused,  it  is  manifest  that  he 
cannot  of  his  own  authority,  or  by  his  own  strength,  enforce  it ;  he 
cannot  himself  attach  the  person  or  property  of  his  debtor.  These 
are  sacred  from  private  violence,  however  just  may  be  the  claim,  and 
the  law  which  protects  them  will  not  suffer  them  to  be  interfered  with, 
except  by  its  own  authority,  and  when  that  authority  is  granted  it 
can  be  exercised  only  by  the  public  officers  of  the  law.  This  all  pro- 
ceeds upon  the  obvious  principle,  that  individuals  cannot  be  allowed 
to  judge,  or  to  execute  the  law  in  their  own  cases  without  inevitable 
confusion  and  anarchy.     In  order,  therefore,  to  obtain  implement  of 


CHAP.  III.  THE  GENERAL  STRUCTURE  OF  DEEDS.  161 

a  written  obligation,  it  was  obviously  necessary,  when  performance 
was  withheld,  to  take  the  same  steps  as  were  requisite  in  any  other 
question  or  dispute.  The  matter  was  brought  before  the  judge,  the  obli- 
gation was  produced  in  support  of  the  claim,  and  after  the  grantor  of  it 
was  heard  in  defence,  if  he  had  any  defence,  and  if  he  had  no  defence, 
or  if  that  proponed  was  found  insufficient,  then  the  judge's  sentence  or 
decree  was  pronounced,  ordaining  performance  by  the  party  in  terms  of 
his  obligation.  Upon  that  decree  being  issued,  it  would  be  enforced  by 
the  officer  of  tlie  law  in  accordance  with  prescribed  forms.  Such,  accord- 
ing to  every  reasonable  probability  and  analogy,  was  necessarily  the 
mode  of  obtaining  implement  of  obligations  by  order  of  law  in  early 
times.  But  it  was  dilatory,  troublesome,  and  expensive ;  and  as  the 
difficulties  thus  encountered  in  obtaining  performance  must  have 
operated  directly  as  a  discouragement  to  the  negotiations  and  con- 
tracts required  in  commerce,  and  ordinarily  in  men's  private  affairs, 
ingenuity  would  be  stimulated  to  devise  means  by  which  the  legal 
forms  of  obtaining  performance  might  be  rendered  less  costly  and 
tedious.  The  creditor  would  require,  as  a  condition  of  his  transaction, 
that  he  should  have  the  means  of  promptly  recovering  his  advances, 
and  the  desire  to  procure  the  accommodation  would  dispose  the 
debtor  to  concur  in  giving  such  facilities  as  could,  consistently  with 
the  requirements  of  the  law,  be  granted.  Of  this  species  of  arrange- 
ment for  mutual  convenience  we  find  a  precise  example  in  the  Law 
of  England,  where  from  a  very  early  period  it  has  been  customary 
for  debtors  to  agree  to  allow  judgment  to  go  against  them,  either  Judgment  bt 
by  not  pleading,  or  by  appearing  and  confessing  the  plaintiff's  England.''* 
demand  to  be  just.  This  is  done  in  a  formal  and  systematic  way,  it 
being  usual,  in  order  to  strengthen  a  creditor's  security,  for  the  debtor 
to  execute  what  is  called  a  warrant  of  attorney  to  some  nominee  of 
the  creditor,  empowering  him  (in  the  words  of  the  English  practice) 
to  confess  a  judgment — that  is,  to  consent  by  silence  or  by  express 
acquiescence,  that  judgment  be  given  in  favour  of  the  creditor  in  an 
action  of  debt  to  be  brought  by  him  against  the  debtor  for  the  specific 
sum  due,  which  judgment,  when  confessed,  is  absolutely  complete  and 
binding.  Thus  the  judicial  forms  are  observed,  but  they  are  made  by 
the  consent  of  parties  more  readily  and  cheaply  available  to  give  legal 
effect  to  their  engagements.  That  the  provisions  of  the  Scotch  law 
as  now  administered  had  their  origin  in  proceedings  precisely  analo- 
gous to  the  concerted  method  practised  in  England,  there  does  not 
appear  to  be  any  reasonable  cause  of  doubt.  The  similarity  of  the 
device  for  obtaining  the  judicial  sentence  is  indeed  remarkable.  In 
England,  the  debtor  names  an  attorney  to  appear  and  confess  the 
justice  of  the  claim.  In  Scotland,  by  the  clause  of  registration  the  Procuratort 
debtor  consents  that  the  deed  be  registered  in  the  books  of  the  Lords  IJfo^'"™^" 
of  Council  and  Session  or  in  other  Judges'  books  competent,  in  order 
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•  Rbqistratton  that  a  decree  may  be  interponed,  and  that  execution  may  follow  upon 
Fc«EXBcuTioN,  ^j^^  (JecTec ;  and  he  grants  a  mandate  or  procuratory,  which  is  an 
authority  to  the  mandatory  or  procurator  to  consent  that  the  deed 
be  registered  and  a  decree  issued  with  a  view  to  execution  or  dili- 
gence. Upon  production  of  the  deed  containing  this  mandate  at 
the  register,  it  is  recorded,  and  an  extract  given  out  as  a  matter  of 
course  without  the  appearance  of  parties,  or  the  intervention  of  a 
judge,  and  the  extract  is  equivalent  to  a  sentence  upon  which  imme- 
diate execution  may  follow.  The  ancient  history  of  the  clause  of 
consent  to  registration  does  not  appear  to  have  been  traced  yet  with 
sufficient  minuteness.  But  Mr.  Ross  in  his  lecture  upon  the  subject 
Inat.  H.  5. 54,  has  thrown  sufficient  light  upon  it  to  show,  that  Mr.  Erskine  is  too 
little  regardful  of  the  origin  of  our  system  of  registration  for  execu- 
tion, when  he  treats  of  the  registers  for  this  purpose  as  if  they  had 
been  primarily  a  separate  institution  distinct  from  the  books  of  the 
Court  of  Justice.  Although  we  cannot  exhibit  in  detail  the  precise 
steps  by  which  the  existing  practice  gradually  attained  its  present 
form^  the  statutes  and  authorities  contain  expressions  and  indications 
sufficiently  significant  to  leave  no  doubt  that  the  modem  extract  of 
the  registered  deed,  which  contains  indeed  the  substance  and  efficacy 
of  a  judicial  decree,  is  merely  the  counterpart  of  the  ancient  judg- 
ment, pronounced  after  all  the  forms  of  a  judicial  process  between 
the  parties  had  been  gone  through.  Before  the  Reformation,  the 
policy  of  the  churchmen,  drawing  civil  matters  within  the  precincts 
of  the  Ecclesiastical  Courts,  had  laid  the  foundation  for  the  modem 
procuratory.  They  took  from  parties  engagements  of  submission  to 
the  Church  Judicatories  in  relation  to  their  civil  contracts,  and  thus 
the  consequence  of  failure  to  fulfil  such  contracts  was  the  censure  and 
excommunication  of  the  Church  followed  by  civil  pains  and  penalties. 
Of  this  early  form  of  diligence  there  are  distinct  records  in  the  Acts 
1449,  cap.  12;  J  535,  cap.  9,  and  1551,  cap.  7,  all  attaching  high 
temporal  penalties  to  those  who,  failing  to  perform  the  sentences  pro- 
nounced against  them,  continued  to  lie  under  the  Ecclesiastical  cen- 
sure. Until  the  period  of  the  Reformation  there  is  reason  to  believe 
that  the  act  of  registration  did  not  take  place  without  the  presence 
of  a  Judge.  It  is  so  stated  by  Sir  Thomas  Craig,  and  in  the  Statute 
1584,  cap.  4,  which  dispenses  with  sealing  in  the  execution  of  deeds 
containing  consent  to  registration,  that  formality  is  abrogated  upon 
the  ground  tliat  registration  '^  is  a  greater  solemn  act  than  sealing" — 
an  expression  which  obviously  refers  to  the  formality  of  the  appear- 
ance of  parties  before  the  Judge,  the  one  to  crave,  and  the  other  to 
assent  to,  the  decree  of  registration.  By  what  precise  steps  that  for- 
mality became  modified  does  not  appear,  but  there  is  clear  evidence 
that  long  after  1 584,  an  extract  or  decree  of  registration  could  not 
be  obtained  without  an  express  consent  by  a  procurator  on  behalf  of 
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the  grantcr  of  the  deed.    The  name  of  the  procurator  was,  and  still 
continues  to  be,  left  blank  in  the  deed,  and  to  be  supph'ed  in  the 
extract  by  the  oflScer  who  makes  the  extract ;  but  it  was  customary 
for  an  advocate  to  subscribe  his  consent  as  procurator  for  the  grantor 
before  an  extract  could  be  given  out.    This  we  learn  from  the  Act  of 
Sederunt,  9th  December  1 670,  whereby  the  Lords  authorized  the  Lord 
Register  and  Clerks  of  Session  to  register  bonds,  contracts,  and  other 
writs,  and  insert  the  consent  of  advocates  as  procurators  to  the  re- 
^stration,  and  to  give  out  extracts  thereof,  notwithstanding  that  the 
advocates  do  not  subscribe  their  consent.    We  Iiave  thus  seen  enough 
to  conclude  that  the  expedient  of  registering  deeds  in  order  to  execu- 
tion, t.«.,  to  enforce  performance  of  obligations,  is  not  to  be  viewed  as 
an  original  device,  but  as  a  system  growing  naturally  and  directly 
out  of  the  ordinary  forms  of  court  in  the  administration  of  justice. 
And  this  view  is  useful  in  giving  us  a  correct  notion  of  the  purpose 
of  registration,  and  the  conveniences  connected  with  it.   It  is  a  means  Purpose  op 
of  obtainine  the  ultimate  object  and  eiFects  of  a  leg^al  process,  viz.,  a  ^^^tration 
judgment  and  execution,  and  that  without  litigation  and  without  any 
process,  retaining  at  the  same  time  every  clement  that  is  necessary 
to  stamp  the  procedure  with  a  just  and  equitable  character.    There  is 
not  the  appearance  of  the  party  before  the  judge  or  his  pleading,  but 
there  is  what  is  equivalent,  viz.,  his  consent  that  sentence  shall  go  out 
without  these,  and  there  is  the  sentence  founded  upon,  and  indeed 
embodying,  the  very  act  and  admission  of  the  party  as  contained  in 
his  deed,  and  ordaining  him  judicially  to  do  that  which  he  has  already 
voluntary  obliged  himself  to  do. 

The  particular  steps  of  execution  or  modes  of  enforcement,  which 
may  follow  upon  the  authority  of  the  judicial  decree  contained  in  the 
extract  of  a  deed,  will  be  shown  afterwards,  when  we  come  to  treat 
in  detail  of  the  enforcement  of  obligations.  At  present,  our  remain- 
ing remarks  will  be  confined  to  points  connected  with  the  history 
and  general  import  and  effects  of  the  clause  of  registration. 

We  have  already  seen,  that  the  clause  consists  of  a  consent  to  re- 
gistration and  execution,  with  the  procuratory  subjoined,  in  which 
the  name  of  the  procurator  is  left  blank.  Formerly,  there  was  sub-  Vide  note,  p. 
joined  to  the  nomination  of  a  procurator  a  full  statement  of  the  pur-  ^^^ 
pose  of  his  appointment  and  of  his  powers.  Since  the  Act  of  Sede- 
runt 1670,  however,  by  which  registration  and  the  giving  of  extracts 
without  the  written  consent  of  the  procurator  was  authorized,  the 
statement  referred  to  has  been  entirely  omitted,  the  purpose  of  the 
nomination  being  sufficiently  indicated  by  the  juxtaposition  of  the 
consent  to  registration.  This  abbreviation  of  the  procuratory  affords 
an  explanation  of  the  <kc.  which  is  usually  and  correctly  written  after 
the  word  procurators. 

The  convenience  and  usefulness  of  the  registration  clause  was  in- 
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Pbooubatobt    creased  by  the  Statutes  passed  in  order  to  exempt  it  from  the  opera- 
!!?.f«"^^l^  tion  of  the  maxim  of  law,  by  which  a  mandate  becomes  void  upon  the 

'JL'lOR  DOB8  HOT  •'  * 

FALL  BY  DEATH  doath  of  tho  maudato  who  grants  it,  and  of  the  party  for  whose 

OF  PARTIES.       benefit  it  is  granted.     The  application  of  that  rule  to  the  procuratory 

in  the  clause  of  registration  was  found  to  be  attended  with  great  in- 
convenience, as  it  became  necessary,  upon  the  grantor's  death  before 
registration,  to  institute  an  action  of  registration  at  the  instance  of 
the  grantee  or  his  heir  against  the  heir  of  the  debtor.  Mr.  Erskine 
holds  that  the  principle  in  question,  viz.,  the  termination  of  a  man- 
date by  the  death  of  the  grantor,  is  properly  applicable  only  to  the 
cases  where  the  mandate  is  given  for  the  benefit  of  the  mandant,  and 
that,  as  in  this  instance  it  is  granted  exclusively  for  the  benefit  of 
him  to  whom  the  deed  is  delivered,  it  ought  not  to  have  fallen  by  the 
death  of  the  grantor.  There  is  no  doubt,  however,  that  such  was  the 
eiFect  of  the  grantor's  death.     We  may  refer  on  this  point  to  the  case 

M.  839.  o{  ChanneU  v.  Seton,  16th  February  1693,  which  illustrates  also  the 

true  character  of  registration  for  execution,  the  ground  of  the  deci- 
sion being,  that  registration  was  a  decreet  of  consent,  which  required 
actor  et  reus  (a  pursuer  and  defender),  and  here  the  actor  was  dead, 
so  that  there  could  be  no  decree  at  his  instance.  This  was  the  case 
of  the  death  of  the  receiver  of  the  deed,  and  the  principle  of  the 
judgment  applies  d  fortiori  to  the  death  of  the  grantor,  for  if  a 
judgment  is  incompetent  at  the  instance  of  a  deceased  pursuer,  it  is 
still  more  incompetent  against  a  deceased  defender.  The  suggestions 
made  from  the  Bench  in  this  case  appear  to  have  led  to  the  enact- 

1693,  c.  15.  ment  of  the  Statute  1693,  cap.  15,  which  authorized  the  registration 
of  writs  after  the  death  of  the  creditor  at  the  instance  of  his  heir, 
executor,  or  assignee  upon  production  of  a  service,  retour,  confirmed 

REQiffTRATioN  tostamont,  or  assignation.  Although  this  Act  requires  the  produc- 
tion of  a  title  by  the  party  who  applies  for  registration  after  the  credi- 
tor's death,  such  production  has  now  by  immemorial  and  universal 
practice  become  unnecessary,  and  deeds  are  registered  upon  being 
presented,  without  production  of  any  title  or  other  authority.  The 
facility  granted  by  the  Statute  above  referred  to  was,  three  years 
afterwards,  extended  to  the  case  of  the  death  of  the  grantor  of  the 

1696,  c.  39.  deed,  as  well  as  of  the  creditor,  by  the  Act  1696,  cap.  39,  which  de- 
clares that  all  bonds,  dispositions,  assignations,  contracts,  and  other 
writs  registrable,  may  be  registrate  after  the  grantor's  death  as  effec- 
tually as  before. 

The  consent  to  registration  in  the  books  of  a  particular  Judge  im- 
plies merely  consent  by  the  grantor  of  the  deed  that  execution  shall 
follow  upon  registration  in  that  Judge's  books ;  but  it  does  not  infer 
a  prorogation  of  the  jurisdiction  of  the  Judge  named — that  is,  an 
agreement  that  he  shall  judge  and  decide  in  any  questions  which 
may  arise  regarding  the  deed  registered. 


AFTER  DEATH 
OP  ORANTEE. 
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Registration  for  execution  is  a  proceeding  so  important,  and  involves 
consequences  so  serious  against  the  property  and  person  of  the  debtor, 
that  it  cannot  take  place  except  by  his  own  express  consent ;  and, 
therefore,  registration  in  order  to  diligence  was  refused  upon  a  deed 
containing  merely  a  procuratory  without  a  consent  to  execution ; 
Erskine,  27th  July  1710.  But  the  privilege  of  registration  in  ordet  M.  14997. 
to  diligence  is  extended  by  special  Statutes,  as  we  shall  afterwards 
see,  to  bills  and  promissory-notes,  the  acceptance  and  subscription  of 
which  imply  consent  to  registration  for  execution. 

By  inveterate  usage  the  ordinary  duration  of  a  charge — that  is,  Duration  of 
the  period  of  time  which  must  elapse  after  a  judicial  demand  for  pay-  dechem  op^" 
ment  or  performance  upon  a  registered  decree,  before  further  steps  rkoistratiok. 
can  be  taken  to  attach  the  person  of  the  debtor,  or  make  his  property 
immediately  available — was,  until  recently,  fifteen  days,  and  anciently 
this  period  was  invariable.  The  first  instances  in  which  it  was 
abridged  were  charges  given  to  the  Earl  of  Huntly  and  his  son  in 
1562,  and  afterwards  to  the  parties  concerned  in  the  murder  of  David 
Rizzio,  who  were  all  charged  to  appear  within  six  days — a  precedent 
which,  although  concerning  a  criminal  matter,  was  extended  to  civil 
execution.  So,  by  universal  practice,  in  all  deeds  which  by  their 
nature  are  proper  for  enforcement  by  diligence,  the  clause  of  registra- 
tion contains  an  express  consent  to  execution  upon  six  days'  charge. 
Without  such  consent  the  debtor  was  entitled  to  the  charge  of  fifteen 
days,  which  is  now  limited  by  13  &  14  Vict.  cap.  36,  §  21,  to  fourteen 
days  in  charges  upon  signet  letters.  But  the  charge  upon  bills  and 
promissory-notes  is  by  Statute  limited  to  six  days. 

Hitherto  we  have  spoken  only  of  registration,  where  the  purpose  is  Reoiotbation 
ejcecution  ;  and  it  is  to  this  department  alone  of  our  system  of  regis-  ^^rI^^tor*^'' 
tration,  that  the  remarks  apply  by  which  it  is  shown  not  to  have  prmervation. 
sprung  into  existence  as  an  original  expedient,  but  to  have  been 
founded  in,  and  gradually  and  naturally  to  have  grown  out  of,  the 
ordinary  judicial  procedure  for  determining  disputes  and  enforcing 
the  decision.     The  privilege  of  registration  being  confined  at  first  to 
such  deeds  as  contained  a  clause  of  registration,  provision  was  made 
by  the  Act  of  William  and  Mary,  1698,  cap.  4,  for  registering  writs 
not  containing  that  clause.     This  Act  makes  it  lawful  to  registrate 
for  conservation  charters  granted  by  subjects,    dispositions,   bonds, 
ctmtracts,  tacks,  reversions,  and  all  other  probative  writs.   It  appoints 
the  principal  writ  to  be  given  back  to  the  party,  and  ordains  that  the 
extract  shall  make  entire  faith  in  all  cases,  in  the  same  manner  as  if 
the  writs  had  been  registered  by  virtue  of  a  clause  of  registration, 
except  in  the  case  of  improbation — that  is,  in  an  action  challenging 
the  writ  as  not  genuine  or  authentic. 

The  general  register,  instituted  in  pursuance  of  this  Statute,  is  ^^^^^ 
separate  from  that  of  deeds  containing  clauses  of  registration.     It  is 
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called  the  register  of  probative  writs,  and  it  is  not  limited  to  formal 
deeds,  but  writs  of  any  description,  of  which  parties  desire  to  preserve 
the  tenor,  are  entered  in  this  register.  This  registration,  however, 
gives  no  power  of  execution.     Its  purpose  is  preservation  alone. 

There  is  a  third  great  purpose,  in  addition  to  execution  and  preser- 
vation, which  is  attained  by  another  class  of  registers ;  and  that  is 
piMication.  The  design  of  this  department  is  to  give  notice  to  the 
lieges.  The  writs  to  which  it  chiefly  applies  are  those  connected  with 
heritable  rights,  and  by  examination  of  the  registers,  any  one  who  is 
about  to  purchase,  or  to  lend  money  on  the  security  of  land  or  other 
heritable  property,  may  ascertain  whether  the  party  with  whom  he  is 
in  treaty  possesses  the  property  unburdened,  or  whether  it  is  affected 
by  mortgages  or  other  burdens  or  claims.  This  important  and  most 
beneficial  object  is  attained  by  a  variety  of  registers. 

(1.)  There' are  registers  of  sasines  which,  after  various  imperfect 
enactments  during  the  sixteenth  century,  were  at  last  established 
upon  a  satisfactory  system  by  the  Act  1617,  cap.  16.  These  contain 
the  instrument  by  which  a  party's  title  to  heritable  property  is  com- 
pleted— the  instruments  by  which  debts  are  secured  upon  such  pro- 
perty— the  discharges  of  such  debts — and  judgments  of  the  Court 
operating  as  discharges  or  in  any  other  extraordinary  manner  affect- 
ing heritable  property. 

(2.)  There  is  the  register  of  entails,  by  which  heritable  property  is 
placed  in  a  large  degree  extra  commerdum^  the  successive  occupiers 
holding  it  under  fetters  which  preclude  them  from  the  ordinary  legal 
powers  of  sale  and  contracting  debt. 

(3.)  There  is  the  register  of  interdictions,  by  which,  as  we  have 
seen,  a  proprietor  of  heritage  limits  his  own  power  of  alienation. 

(4.)  There  is  the  register  of  adjudications,  which  shows  the 
judicial  transfers  of  heritable  property  made  by  the  operation  of  the 
law. 

(5.)  There  are  the  registers  of  inhibitions,  showing  the  diligence 
used  by  creditors  to  restrain  the  debtor  from  alienating  his  heritable 
property  in  defraud  of  their  claims. 

(6.)  There  is  also  a  register  for  inventories,  made  by  such  heirs  as 
deem  it  prudent  to  enter  upon  their  ancestors'  succession  without  in- 
curring a  universal  liability  for  his  debta  This  register,  however,  is 
now  practically  superseded  by  the  Service  of  Heirs  Act,  1 0  &  11  Vict 
cap.  47,  which  provides  for  the  same  effect  in  the  services,  and  for  the 
registration  of  the  decrees  of  service  in  Chancery. 

The  important  aid  afforded  by  these  registers  in  ascertaining  the 
title  to  heritable  properties,  and  testing  their  freedom  from  encum- 
brance, is  sufficiently  obvious  ;  and  it  is  here  chiefly  that  the  peculiar 
character  and  advantages  of  our  system  of  registration  appear.  The 
principle  of  it  is,  that  the  condition  of  all  heritable  property  as  re- 


J 


CHAP.  IIL  THE  GBHBRAL  STRUCTURE  OF  DEEDS.  167 

gards  its  ownership  and  encumbrances  is  public,  and  may  be  ascer- 
tained at  any  time  by  any  person  who  desires  the  information.     Nor 
does  it  appear,  that  any  system  could  be  devised,  better  adapted  for 
giving  security  to  land  rights,  and  to  landowners  the  benefit  of  the 
confidence  resulting  from  a  full  and  clear  exposition  of  their  title,  and 
of  the  extent  or  absence  of  debt.  The  benefits  of  the  system  are  com- 
monly recognised,  although  certainly  the  institutional  writers  of  the 
English  Law  do  not  appear  clearly  to  perceive  or  adequately  to  appre- 
ciate them.     The  only  registers  for  real  property  in  England  are  in  BlAckstone, 
the  counties  of  Middlesex  and  York,  and  conveyances  of  lands  forming  Jgjj  g^P'  J^» 
part  of  the  great  level  of  the  fens  must  also  by  Statute  be  registered  Stewart, 
in  the  Bedford  Level  OfBca   It  appears  from  the  statement  of  Black- 
stone,  that  very  numerous  disputes  were  occasioned,  by  the  inattention 
and  omission  of  parties,  in  the  use  of  the  Middlesex  and  York  regis- 
ters, and  Mr.  Burton,  in  his  **  Compendium  of  the  Law  of  Real  Pro-  p.  199, 8th  Edn 
**  perty,"  considers  the  present  system  of  conveyancing  in  England  h^8»7aw  of 
unsuitable  to  the  use  of  registers  on  account  of  the  complication  of  Real  Propertj. 
instruments,  which  he  thinks  must  render  abortive  all  attempts  to 
raise  the  certainty  of  a  good  title  beyond  a  high  degree  of  probability. 
Instead,  therefore,  of  the  absolute  or  mathematical  certainty^  as  he 
terms  it,  derived  from  the  use  of  registers,  the  security  of  the  title  in 
£n<rland  rests  on  the  moral  certainty  derivable  from  negative  evidence 
of  intestac}',  and  the  presumptions  arising  from  the  possession  of  the 
land  and  of  the  title-deeds — from  the  cliaracter  of  the  vendor  and  his 
agents — and  from  general  reputation.     In  Scotland,  the  simplicity  of 
our  conveyances  exempts  us  from  the  difficulty  connected  with  the 
complexity  of  the  English  system,  and  our  practice  has  by  long  use 
l)lended  our  conveyancing  and  our  registration  into  a  method  harmo- 
nious and  practicable,  and  of  the  highest  public  utility.     No  system 
can  attain  to  absolute  certainty,  but  we  are  probably  warranted  in 
believing  that  that  which  we  enjoy  brings  us  as  near  to  certainty  as 
it  is  possible  in  such  matters  to  attain. 

The  system  of  registration  in  Scotland  is  difinsed  over  the  kingdom  Ix)cai. 
bj  means  of  local  registers.  In  every  county  there  is  a  register  of 
deeds  and  probative  writs  ;  and  execution  within  the  sherifi^s  juris- 
diction is  competent  upon  deeds,  registered  in  the  local  register,  which 
contain  a  consent  to  that  effect,  and  also  upon  bills  and  promissory- 
notes  ;  and  such  execution  may  also  take  place  beyond  the  jurisdic- 
tion by  means  of  supplemental  authority,  as  will  afterwards  be  ex- 
plained. There  arc  also  local  registers  in  the  royal  burghs,  in  which 
it  is  competent  to  record  protests  of  bills  and  promissory-notes,  and 
also  dispositions,  tacks,  and  other  deeds  relating  to  the  burgage  sub- 
jects, and  generally  deeds  or  instruments,  in  which  all  the  parties  are 
burgesses,  or  have  a  legal  domicile  within  the  burgh.  It  was  formerly 
the  practice  to  register  deeds  in  the  books  of  burghs  of  Regality  and 
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Barony,  and  also  in  those  of  the  Commissary  Courts ;  but  these  re- 
gisters were  abolished  by  the  Act  49  Geo.  iiL  cap.  42.  There  are 
also  local  registers  for  publication — those  for  sasines  in  districts  not 
corresponding  with  the  counties,  but  defined  by  the  Act  1617 — and 
in  each  county  a  register  of  inhibitions.  These  are  the  particular 
registers  of  sasines  and  inhibitions.  And  there  is  in  each  burgh  a 
register  of  sasines  for  properties  held  burgage.  The  county  registers 
of  deeds  and  probative  writs,  and  the  burgage  registers  both  of  deeds 
and  of  sasines,  remain  permanently  in  their  respective  localities.  The 
particular  registers  of  sasines  and  inhibitions  do  not  remain  where 
they  are  written,  but  are  transmitted  to  the  General  Register  House 
in  Edinburgh,  agreeably  to  a  regulation  which  enjoins  the  Keepers 
of  the  several  public  records,  which  are  by  law  transmissible  to  the 
General  Register  House,  to  deliver  the  successive  books  or  volumes 
of  the  Records  to  the  Lord  Clerk  Register  or  his  deputies  within  three 
months  after  the  completion  of  each  volume.  This  regulation  is  con- 
tained in  the  12th  section  of  the  Act  49  Geo.  iii.  already  referred 
to.  By  the  same  Statute,  in  order  to  provide  a  check  upon  the  care- 
ful formation  and  custody  of  the  county  registers,  the  Sheriffs  and 
Stewards-depute  or  their  substitutes  are  enjoined  at  least  once  a  year 
to  examine  into  the  progress  and  state  of  the  different  records  kept 
by  the  sheriff-clerks,  and  to  report  their  condition  and  the  state  of 
the  buildings  containing  the  records  to  the  Court  of  Justiciary,  which 
is  empowered  to  direct  inquiries  and  to  make  orders.  Copies  of  these 
reports  are  to  be  transmitted  to  the  Lord  Clerk  Register,  who  can 
make  summary  complaint  to  the  Court  of  Session  in  cases  of  neglect 
and  malversation.  A  similar  provision  is  made  with  regard  to  the 
burgh  registers,  which  the  chief  magistrates  are  appointed  to  examine 
and  report  upon  to  the  Court  of  Justiciary,  with  a  view  to  the  same 
procedure  and  remedy. 

Such  is  a  brief  sketch  of  the  system  of  registration  in  Scotland. 
The  general  result  of  it,  in  its  three  grand  branches,  is — 
sQisTBA-""      (1.)  That  deeds  and  all  other  writings  may  be  registered  for  pre- 
servation of  their  contents,  either  in  the  central  register  in  Edin- 
burgh, or  in  the  provincial  registers 

(2.)  That  all  deeds,  containing  proper  clauses  of  registration  witl 
consent  of  execution,  as  well  as  protests  of  bills  and  promissory-notef 
may  be  registered,  for  presentation  of  the  originals  of  such  writs,  an 
also  for  execution,  in  the  books  of  Council  and  Session,  or  in  the  r 
gisters  of  the  subordinate  Courts  ;  and 

(3.)  That  all  instruments  and  proceedings  affecting  heritable  p 
perty  must  be  registered  in  the  registers  for  publication,  so  that 
state  of  tlie  title  of  all  heritable  property,  and  the  debts  and  burd 
affecting  it,  can  be  ascertained  by  inspecting  the  burgh  registe 
relation  to  burgage  property,  and,  with  respect  to  all  other  projr 
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of  a  heritable  nature,  by  inspecting  the  registers  in  the  General  Re- 
gister House  in  Edinburgh,  where  the  whole  registers,  general  and 
particular,  are  ultimately  concentrated. 

In  a  matter  of  so  great  public  interest,  it  cannot  be  out  of  place  Ststem  of 
here  to  refer  to  the  system  of  management,  by  which  an  institution  op  thiTr^L 
so  important  and  so  extensive  and  complicated  is  conducted,  and'ms- 
kept  in  its  present  satisfactory  condition.     It  is  quite  evident  that 
this  could  not  be  done  without  the  most  carefid  supervision.     The 
charge  and  responsibility  of  superintending  the  public  registers  has 
accordingly,  from  time  immemorial,  been  devolved  upon  a  high  Officer 
of  State,  under  the  title  of  Clerk-Register,  or  Lord  Clerk  Register, 
to  whom,  and  to  his  deputy  and  the  other  officers  appointed  by  him, 
it  was  assigned  to  see  to  the  formation  and  custody  of  the  National 
muniments — the  Acts  of  the  Scottish  Parliament — Acts  emanating 
from  Royal  authority — the  acts  and  proceedings  of  the  Supreme 
Courts,  civil  and  criminal — ^and  the  registers  which  we  have  already 
described,  as  well  as  others,  which  will  afterwards  come  under  our 
notice.     From  the  earliest  periods  until  the  reign  of  Charles  il,  these 
public  records  were  deposited  imder  the  custody  of  the  Clerk-Register 
in  the  Castle  of  Edinburgh.     Soon  after  the  Restoration,  a  large  por- 
tion of  the  records  was  removed  to  what  was  called  the  Laigh  Parlia- 
ment House,  being  the  apartments  now  occupied  by  the  Advocates' 
Library ;  and  this,  from  its  proximity  to  the  Courts,  was  found  so 
convenient,  that,  shortly  before  the  Union,  the  whole  remaining  re- 
cords were  transferred  from  the  Castle  to  the  same  place,  where  they 
remained  until  the  erection  of  the  General  Register  House,  which 
was  completed  in  the  year  1 787,  and  has  since  received  additions. 
The  General  Register  House  serves  the  two  great  purposes,  firsty  of 
securing  the  preservation  of  the  National  muniments  and  public 
records,  and  making  them  available  for  use  ;  and  secondly,  of  accom- 
modating the  whole  offices  of  record  connected  with  the  Supreme 
Courts.     Although  it  formed  at  one  time  a  part  of  the  duties  of  the 
Lord  Clerk  Register  and  his  deputies  to  frame  the  records,  their 
duties  are  now  confined  to  those  of  control  and  custody.     The  forma- 
tion of  the  general  and  local  records  is  necessarily  intrusted  to  a  great 
multitude  of  individuals  ;  and  it  was,  therefore,  highly  necessary  that 
they  should  be  subjected  to  an  authority  which  should  vigilantly 
watch  over  their  proceedings,  and  prevent  or  correct  laxity  and  error. 
The  arrangement  by  which  the  formation  of  the  records  is  committed 
to  one  set  of  officers,  and  the  custody  of  them  to  another,  is  held  to 
be  founded  upon  a  principle  of  great  practical  importance,  as  providing 
a  check  against  carelessness,  inaccuracy,  and  other  defects.     But,  in 
order  that  the  public  may  have  the  best  security  for  the  sufficiency 
of  the  public  records,  and  their  capability  of  preservation,  the  books 
are  all  prepared  in  Edinburgh,  which  secures  their  uniformity,  and 
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the  good  quality  of  the  materials.  And  their  integrity  is  guaranteed 
by  a  system  of  marking  the  pages  of  the  volumes,  before  they  are 
issued  to  the  parties  who  are  to  form  them,  which  is  a  security  against 
mutilation  and  interpolation.  The  reports  of  the  last  Deputy  Clerk 
Register,  from  which  several  of  the  statements  now  made  are  derived, 
evince  the  bestowal  of  great  pains  in  the  most  minute  particulars  ; 
such  as  securing  good  penmanship,  ink  of  the  best  quality,  and 
sufficient  binding, — all  points  of  great  importance  where  legibility, 
permanency,  and  good  preservation  are  so  essential.  It  is  also  of 
great  importance  to  the  public,  that  care  is  bestowed  upon  the 
arrangement  of  the  records,  so  as  to  make  them  accessible  without 
unnecessary  difficulty ;  for  which  purpose  abridgments  and  indices 
are  compiled,  particularly  periodical  indices  to  the  registers  of  deeds 
and  sasines,  whereby  the  difficulty  and  expense  of  making  searches 
is  materially  lessened. 

By  the  Act  1685,  cap.  38,  a  writ  given  in  to  be  recorded  in  the 
books  of  Council  and  Session,  must  be  booked  within  twelve  months 
from  the  date  of  ingiving.  But,  although  the  deed  be  not  booked, 
extracts  are  given  out  immediately  ;  and  by  the  same  Statute,  a  writ 
may  be  borrowed  within  six  months  after  its  ingiving,  provided  it 
has  not  been  booked.  It  is  competent  to  borrow  a  deed  in  this  way 
(although  an  extract  has  been  given  out),  for  the  purpose  of  correcting 
an  eiTor  in  the  testing-clause ;  M^Leod  v.  Cunninghame,  20th  July 
1841  ;  affirmed  13th  August  1846. 

The  principal  deeds,  which  are  retained  in  the  register  after  being 
recorded,  are  preserved  with  great  care,  and  are  not  permitted  to  be 
removed  from  the  General  Register  House,  unless  in  circumstances  of 
absolute  necessity  ;  and,  if  the  place  of  production  be  within  a  reason- 
able distance,  the  Court  will  direct  the  deed  to  be  produced  under 
the  custody  of  an  officer  of  Court  only.  But  the  indispensable  nature 
of  the  exigency  must  be  proved  ;  and  the  Court  will  not  allow  a  prin- 
cipal document  to  be  removed,  if  certified  extracts,  which  are  proba- 
tive by  the  Law  of  Scotland,  will  suffice.  Sir  Robert  Spotiswoode  in 
his  Practicks  has  noted,  that  on  3 1st  January  1627  a  party  was  allowed 
to  retire  a  bond  out  of  the  register,  in  order  to  pursue  the  debtor 
thereupon  in  Dantzic,  because  the  extract  would  not  make  faith  there. 
In  Cunningham,  3d  July  1821,  a  bond  was  given  up  to  be  sent  to 
Jamaica,  where  the  Courts  will  not  admit  an  extract  as  evidence, 
upon  caution  being  found  for  its  restoration  with  a  year ;  and,  in 
Bloxam  v.  Earl  of  Rosslyn,  13th  January  1825,  the  specification  of  a 
patent  was  allowed  to  be  removed  for  production  in  England,  upon 
an  obligation  to  return  it  within  three  months  under  a  penalty  of 
£300.  But,  in  Birtwhistle  v.  Lord  Clerk  Register,  2d  March  1825, 
the  other  Division  of  the  Court  (the  First  Division)  refused  to 
allow  certain  deeds  to  be  removed  to  York,  extracts  being  probative 
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by  the  Law  of  Scotland  ;  and  the  same  decision  was  given  in  Morton  lo  8. 162. 
V.  Lord  Clerk  Register,  I7th  December  1831.     In  that  case,  however, 
the  production  of  the  principal  deed  in  England  was  not  proved  to 
be  indispensable.    In  the  following  cases  the  Court  authorized  the 
production  of  the  principal  deed,  upon  evidence  of  its  necessity,  in  the 
hands  of  an  officer  of  Court ;  Oaywood,  17th  January  1828,  where  the  6  S.  363. 
production  was  required  in   the  Court  of  Session  in  Edinburgh ; 
Annandale,  29th  February  1828,  where  warrant  was  granted  to  a  6  S.  657. 
Depute-Clerk  of  Session  to  take  and  exhibit  a  principal  bond  at  New- 
castle ;  Mansfield  v.  Stuart,  30th  June  1840,  where  the  clerk  of  process  2  D.  1236. 
was  authorized  to  carry  principal  deeds,  and  exhibit  them  in  a  proof  at 
Arbroath.     In  the  case  o{  Duncan  v.  Lord  Clerk  Register^  14tli  July  4  D.  1617. 
1842,  the  rule  was  again  clearly  recognised,  that,  although  every  pre- 
caution was  to  be  taken  to  preserve  recorded  deeds,  and  the  principal 
must  be  retained  wherever  an  extract  will  seiTC  the  purpose,  yet  if 
nothing  but  production  of  the  principal  will  do,  the  records,  which  are 
intended  for  the  advantage  of  those  interested  in  deeds,  must  not  be 
made  the  means  of  depriving  them  of  their  benefit ;  and,  accordingly, 
a  recorded  settlement  being  required  for  production .  in  the  East 
Indies,  the  Judges  considered  it  out  of  the  question  to  send  an  officer 
of  Court  thither,  and  ordained  the  deed  to  be  given  up  upon  security 
to  return  it  within  six  months,  and  also  upon  an  extract  of  the  prin- 
cipal deed,  duly  authenticated,  being  lodged  in  its  stead.*     On  the 
same  principle,  when  a  process  has  been  extracted,  the  Court  will 
not  allow  the  proceedings  to  be  removed  from  the  record,  because 
certified  extracts  can  be  got;  Monro,  25th  November  1828.     The  7  8. 62. 
report  of  this  case  cites  the  Acts  of  Parliament  enabling  parties  to 
obtain  certified  copies  of  a  process,  or  of  any  part  of  it.     Another 
decision  to  the  same  eflfect  is  Meikleham,  30th  November  1839.  2  D.  I65. 

It  only  remains  to  notice  here  a  case  of  great  interest  and  import-  Thb  Bluik 
ance,  involving  the  question,  whether  the  register  of  deeds,  besides 
being  a  register  for  execution,  partakes  also  of  the  character  of  a 
register  for  publication,  A  society  of  bankers,  merchants,  and  other 
traders,  was  formed  in  1837,  for  the  purpose  of  communicating  to  its 
members  the  information  furnished  by  the  public  records  as  to  the 
names  of  parties  appearing  upon  protested  bills  and  in  other  steps  of 
diligence.  This  information  was  obtained  by  lists  copied  from  the 
general  and  provincial  records ;  so  that,  whenever  a  deed  or  the  pro- 
test of  a  bill  or  promissory-note  was  recorded,  the  names  of  all  the 
parties  liable  under  it  were  immediately  circulated  in  every  part  of 
Scotland,  the  object  being  to  provide  information  for  the  use  of  the 
members  as  to  the  mercantile  credit  of  the  trading  community,  and 

•  This  case  was  acted  upon  as  a  precedent  in  Duidop  v.  Deputy-Clerk  Register^  30th  24  D.  107. 
November  1861,  in  which  the  Lord  Justice-Clerk  stated  the  Court  would  not  again  send  an 
ofiictr  of  Court  to  province  documents  in  a  foreign  court. 
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to  make  the  members  acquainted  with  the  names  of  persons  in  trade 
of  doubtful  credit.  The  circulation  of  the  list  containing  this  infor- 
mation was  challenged  by  a  party,  whose  name  appeared  in  it  as  the 
grantor  of  promissory-notes  protested  for  non-payment,  but  which  he 
averred  that  he  had  granted  for  the  accommodation  of  another,  and 
was  able  to  retire,  had  he  not  had  good  reasons  for  not  doing  so.  The 
opinions  of  the  whole  Court  were  taken,  and  it  was  decided  by  a 
8  D.  677 ;  majority  to  interdict  the  circulation  of  the  list ;  Newton  v.  Fleming^ 
6  Bell's  App.     10th  March  1846.     This  decision  was,  however,  reversed  on  appeal, 

17th  February  1848,  the  House  of  Lords  holding  that,  as  all  the 
records  are  by  Statute  made  patent  to  the  public,  it  is  not  libellous 
for  a  body  of  merchants  to  publish  to  each  other  the  names  appearing 
upon  the  register  of  protests ;  and  that  decrees  of  registration  are 
equally  open  to  the  public,  and  may  be  equally  published,  with  decrees 
pronounced  inforo  contentioso, 
CoMPONBHT  The  clause  of  registration  expresses,  firsts  the  grantor's  consent  to 

cLi^E^op  registration ;  secondly^  the  books  in  which  the  deed  is  to  be  registered, 
Rboistbation.  which  are  generally  in  the  comprehensive  form  of  "  the  hooka  of  Coun- 
"  cU  and  Session,  or  others  competent;"  thirdly,  the  purpose  of  regis- 
tration, which,  if  it  is  only  designed  to  preserve  the  deed,  will  be 
"/or  preservation,"  If  the  deed  is  such  that  its  obligations  may  be 
enforced  by  execution,  then  the  purpose  will  be  ^^  for  preservation,  and 
that  ail  necessary  execution  may  foUow  upon  a  decree  to  he  inter- 
poned  hereto  in  common  form."  Where  it  is  proper  to  have  the 
power  of  execution  upon  six  days'  charge,  the  words  "  upon  six  days' 
"charge,"  will  be  inserted  after  the  word  "execution"*  Where  a 
chief  object  of  the  registration  is  publication,  as  in  deeds  relating  to 
heritable  securities,  and  which  will  be  entered  in  the  register  of 
sasines,  that  purpose  also  will  be  expressed  by  adding  the  words,  "  and 
"  also  in  the  general  or  particular  register  of  sasines,  reversions^  etc, 
"  for  publication  ;"  and  it  may  be  noticed  here,  that  deeds  recorded 
for  publication,  like  those  registered  as  probative  writs,  are  not  re- 
tained in  the  record  for  preservation,  but  are  copied,  and  the  originals 
returned  to  the  parties.  By  1617,  cap.  16,  extracts  from  the  registers 
of  sasines  are  probative  in  all  cases,  excepting  those  of  improbation. 
The  fourth  and  last  part  of  the  registration  clause  is  the  nomination 
of  procurators : — "  And  to  that  effect  I  constitute 

my  procurators^  etc." 

10  &  11  Vict.  *  ^7  ^^  Transference  of  Lands  Act,  it  was  enacted  that  a  clause  of  registration,  in  tbe 
c.  48.  short  form  annexed  in  the  schedule  thereto,  viz.,  "  And  I  consent  to  the  registration  hereof 

Short  form  of  "  for  preservation  (or  for  preservation  and  execution),**  inserted  in  any  disposition  or  oonvej- 
CLAUSE  OF  aoce,  should  be  equivalent  to  the  fuller  form  then  in  use ;  and  sect.  3  declares  that  a  clause 

RR018TRAT10N.  j^  these  terms  should  import  the  full  clause  referred  to  in  the  text.  By  the  Titles  to  Land 
'^^^ta^i^^^'  ^^  (I860),  this  short  clause,  when  occurring  in  any  deed  or  writing  whatever,  is  declared 
^'        >  ^      *       to  have  the  like  meaning  and  effect  as  is  attributed  to  it  by  the  above  Act,  when  occorring 

in  the  deeds  therein  referred  to. 
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The  office  of  procurator  here  is  not,  as  is  sometimes  erroneously  sup- 
posed and  stated,  to  register  the  deed.  That  is  done  at  the  suit  of 
the  holder  or  creditor,  and  the  procurator  for  the  grantor  or  debtor 
^PY^esLTB  fidione  juris  to  consent  that  decree  be  pronounced  and  issued 
against  his  constituent. 

6.  The  Testing-Clause. — The  last  part  of  the  deed  is  the  Testing-  Testuio- 
Clause ;  the  essentials  of  which  we  have  already  minutely  examined.  ^^^*' 
We  have  found  that  it  must  contain  the  name  and  designation  of  the 
writer — the  number  of  pages,  where  there  is  more  than  one  sheet — 
the  names  and  designations  of  the  witnesses — the  grantor's  adoption 
of  marginal  notes  and  of  words  superinduced  upon  erasures.  The 
date  and  place  of  subscription  are  not  indispensable,  but  it  is  always 
advisable  to  insert  them.  It  is  usually  stated,  that  the  deed  is  written 
upon  stamped  paper.  This  is  not  necessary,  but  is  advisable,  in  order 
that  the  fact  may  appear  by  the  terms  of  the  extract  after  the  deed 
is  recorded. 

After  the  full  investigation  already  made  of  all  the  particulars  Nones  in  Test- 
mentioned  in  this  clause,  we  shall  only  advert  here  to  that  portion  ™"i!hl™j^*' 
of  it  wliich  refers  to  corrections  and  additions.     There  can  be  no  additioms,  btc. 
doubt,  that  such  a  notice  of  erasures,  deletions,  interlineations,  and 
marginal  notes,  in  the  testing-clause,  as  shows  that  they  were  made 
before  subscription,  amounts  to  adoption  of  them  by  the  maker  of  the 
deed     This  is  either  directly  stated  or  implied  in  the  observations  in 
the  Court  of  Appeal  upon  the  important  cases  recently  decided  there. 
In  the  case  of  Redder  v.  Reid,  Lord  Brougham  says : — *'  It  is  not  i  Bob.  App. 
"  necessary  that  any  exact  form  of  words  should  be  used  in  making  ^^' 
**  reference  to  erasures,  and  it  may  be  admitted,  that  if  there  is  in  the 
"  testing-clause  a  statement  which  amounts  to  the  same  thing  as 
"  asserting  the  existence  of  the  erasures,  it  is  sufficient ;"  and  then  he 
goes  on  to  show  that  this  assertion  must  be  specific ;  and,  while  his 
Lordship  animadverts  upon  admitting  a  notice  of  erasures  in  the  test- 
ing-clause, without  more  as  proof  that  the  erasures  existed  before  the 
execution,  and  were  known  to  the  maker  of  the  instrument,  as  objec- 
tionable and  exposing  the  right  of  parties  to  hazard,  he  expressly 
states  that  this  course  has  been  "  established  in  practice,  and  recog- 
"  nised  by  the  decisions."   But,  while  the  rule  is  thus  fixed,  it  is  very 
necessary  to  attend  to  the  caution  contained  in  the  same  speech,  which 
prescribes  it  to  be  the  duty  of  the  Courts  carefully  to  prevent  the 
practice  "  from  being  extended,  and  to  keep  the  rules  respecting  it, 
"  already  all  too  loose,  from  being  in  any  particular  relaxed."     We 
are  to  observe,  then,  as  stated  by  Lord  Brougham,  that  the  notice  of 
erasures  '*  must  be  an  assertion  of  all  the  erasures — that  is,  all  the 
*'  material  ones,  having  been  made  and  written  before  execution  ;'* 
and  he  afterwards  says,  that  it  would  not  be  enough  to  say,  that  "  in 
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**  all  the  instances  in  which  B/s  name  is  mentioned  in  the  deed  and 
**  struck  out,  and  A.'s  name  written  over  it,  this  alteration  was  made 
"  before  execution  ;"  "  because  there  must  be  a  specification  of  the 
"  very  erasures  in  number  and  position,  or  such  a  reference  as 
"  amounts  to  a  specification."  And  at  page  208  of  the  report,  we 
have  this  important  practical  rule  : — "  Where  it  is  necessary  after  exe- 
cution to  take  notice  in  the  testing-clause  of  an  erasure  or  altera- 
tion, such  testing-clause  should  not  be  filled  up,  unless  accompanied 
with  some  act  by  the  maker  of  the  instrument,  evidencing  that  he 
was  cognisant  of  the  notice  in  the  testing-clause  ;"  and  he  adds : — 
The  whole  force  and  effect  of  an  erasure  being  mentioned  in  the 
testing-clause  is  derived  from  the  supposition,  that  the  clause  speaks 
truth,  when  it  asserts  the  making  of  these  erasures  before  the  exe- 
"  cution,  and  any  suspicious  circumstances  on  the  face  of  the  clause 
"  woidd  destroy  the  credit  thus  given  to  it ;"  and  it  is  noticed  as  a 
circumstance  of  suspicion  in  the  case,  that  the  last  words  of  the  clause, 
"  writer  hereof,"  were  written  over  part  of  the  testator's  signature, 
indicating  that  in  this  instance  the  clause  was  written  after  execu- 
tion. 

Although,  therefore,  a  deed  ex  facie  regular  and  correct  will  be 
treated  as  enjoying  the  legal  presumption,  that  the  testing-clause 
which  forms  part  of  the  body  of  the  deed  was  completed  before  exe- 
cution— a  presumption  not  removed  by  the  fact  that  insertion  after 
execution  is  the  prevalent  practice — we  have  here  an  instructive 
caution,  that  the  completion  should  be  made  with  the  greatest  care 
and  accuracy,  in  order  to  avoid  the  least  ground  of  suspicion  ;  and  it 
ought  to  be  an  invariable  rule  in  practice  to  insert  the  requisite 
notice  of  erasures  and  superinductions,  deletions,  interlineations,  and 
marginal  additions,  before  subscription. 

It  only  remains  here  to  notice,  that,  although  the  proper  function 
of  the  testing-clause  is,  as  its  name  indicates,  to  set  forth  the  parti- 
culars of  the  subscription  and  attestation,  it  does  not  follow  that  its 
effects  are  limited  to  that  purpose,  and  that  nothing  will  be  valid,  if 
inserted  in  the  testing-clause,  unless  it  relates  to  the  execution.  An 
attempt  thus  to  limit  the  effect  of  the  testing-clause  was  made  in 
Johnstone  v.  Coldstream^  30th  June  1843.  This  was  the  case  of  a 
settlement  by  a  husband,  framed  entirely  in  his  name  alone,  but  sub- 
scribed also  by  his  wife,  the  object  of  whose  signature  was  stated  in 
the  testing-clause  merely,  which  bore,  that  "  these  presents,  written 
"  by  Alexander  Stewart  Gilchrist,  etc.,  are  subscribed  by  me,  and  by 
"  the  said  Margaret  Coldstream,  my  spouse,  in  token  of  her  consent 
'^  to  and  approval  of  this  deed  and  all  the  clauses  therein  contained, 
"  at  Dundee,  the  10th  day  of  October,  eta"  The  next  of  kin  of  the 
wife  objected,  that  this  was  not  an  effectual  deed  as  regarded  her  con  - 
sent,  because  the  testing-clause  did  not  form  part  of  the  deed  of  a 
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subscriber,  which,  it  was  contended,  was  evident  from  the  decisions 
holding  it  competent  to  fill  it  up  ex  post  facto  and  even  after  the 
granter's  death,  and  also  from  its  not  being  necessary  to  name  and 
design  the  writer  of  the  testing-clause,  though  a  different  person  from 
the  writer  of  the  deed ;  it  was,  therefore,  argued,  that  there  was  here 
no  ground  for  holding  that  the  words  of  consent  were  inserted  before 
the  wife's  subscription,  or  even  before  her  death.  This  view  was  sup- 
ported by  Lord  Ivory,  Ordinary,  but  the  Second  Division  of  the  Court 
unanimously  altered  his  judgment.  The  Lord  Justice-Clerk  Hope's 
opinion  contains  much  instructive  matter  on  tliis  point,  bearing  that 
the  testing-clause  is  as  much  a  part  of  the  body  of  the  writ  as  any 
other  clause,  and  that  everything  which  precedes  the  subscription  is 
a  part  of  the  deed,  and  as  much  authenticated  by  the  subscription  as 
any  other  part,  if  the  subscription  itself  is  tested  in  the  form  pre- 
scribed by  law — that  the  principle  of  the  law  of  Scotland  is,  that  the 
deed  is  completed  when  subscribed,  and  the  testing-clause  filled  up 
before  subscription — and  that  it  is  under  the  strength  of  this  pre- 
sumption, that  filling  up  afterwards  has  been  sanctioned.  Under  this 
decision  the  wife's  next  of  kin,  her  legal  representatives  in  mobilibuSy 
were  cut  off  from  the  succession  to  her  share  of  the  goods  in  commu- 
nion by  a  consent  embodied  in  the  testing-clause  ;  and  we  have  here, 
therefore,  a  strong  motive  for  care  and  punctuality  and  circumspection, 
since  results  so  important  may  flow  from  what  is  so  largely  confided 
to  the  Conveyancer's  charge.  Another  example  of  matter  in  the 
highest  degree  essential  (viz.,  the  age  of  a  consenter  to  a  disentail, 
required  by  Statute),  being  held  to  be  competently  inserted  in  the 
testing-clause,  is  presented  in  Kelso,  8th  March  1850.  12  D.  918. 
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DELIVERT  OF  DEED& 


The  execution  of  a  deed,  however  regular  and  unexceptionable, 
does  not  necessarily  give  it  immediate  effect  In  unilateral  deeds, 
which  are  evidently  executed  for  the  benefit  not  of  the  granter  but 
of  another,  the  act  is  not  fully  completed  until  the  grantee  is  put  in 
possession  of  the  deed,  as  that  forms  his  title  to  the  right  which  it 
confers.  Delivery,  therefore,  is  necessary  to  the  complete  effect  of 
such  deeds.  The  importance  of  this  step  is  strikingly  illustrated  by 
the  doctrine  of  the  Law  of  England  as  delivered  by  Blackstone,  that, 
where  a  deed  is  sealed  by  another  than  the  granter,  the  granter  by 
delivery  of  it  adopts  the  sealing,  and  by  parity  of  reasoning  he  will 
by  the  same  act  adopt  the  subscription  as  his  own,  though  written 
by  another.  This  is  a  doctrine  which,  however  questionable  upon 
general  gi'ounds,  is  attended  with  less  difficulty  in  regard  to  English 
deeds,  inasmuch  as,  by  the  express  terms  of  the  attest,  the  witnesses 
to  an  English  deed  are  witnesses  not  only  to  the  signature  and  seal- 
ing, but  also  to  the  delivery,  while  in  Scotland,  as  we  have  seen,  all 
that  the  witnesses  attest  is  the  verity  of  the  subscription. 
Deeds  not  ob-  The  general  rule  of  our  law  then  is,  that  a  deed  is  not  obligatory, 
uoATORT  UNTIL  although  complotcly  executed,  until  it  shall  also  be  delivered.  While 
it  remains  with  the  granter,  or  with  his  agent,  or  with  any  other  party 
acting  on  his  behalf,  it  is  not  obligatory,  the  presumption  of  law  being 
that  his  resolution  had  not  been  finally  taken.  A  deed,  therefore, 
found  after  the  grantor's  death  in  the  hands  of  his  agent,  was  held 
M.  11676.  ^^^  t'O  be  delivered  ;  Irvine  v.  Irvine,  November  1738.  With  regard 
What  oonsti-  to  the  general  doctrine  there  is  no  doubt  or  ambiguity ;  but  great 
opTmedT**^  difficulties  have  been  felt  in  determining  under  doubtful  circumstances, 

whether  the  act  of  delivery  has  taken  place ;  and  the  decisions  in 
4  Br.  Sapp.  such  cases  have  not  been  entirely  uniform.  In  the  case  of  Stamfields 
^^*  Creditors  v.  Scots,  26th  December  1696,  the  granter  of  an  assignation 

informed  the  grantee  verbally,  that  the  deed  was  subscribed,  directed 
to  him,  and  lying  on  his  table,  and  that  on  Monday  it  should  be  de- 
livered.    The  granter  was  murdered  that  night,  but  the  assignation 
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was  found  lying  on  his  table,  subscribed,  and  directed  to  the  grantee. 
This  was  maintained  to  be  equivalent  to  delivery,  on  the  ground  that 
it  is  not  80  much  the  traditio  de  manu  in  manum  that  makes  the 
delivery,  as  a  rational  act  of  the  will,  declaring  the  purpose  and  reso- 
lution. The  Lords,  however,  thought  this  "a  too  nice  and  metaphy- 
"  sical  tradition,"  and  found  the  deed  an  undelivered  evident.  In 
the  case  of  Crawfords  v.  Kerr,  18th  November  1807,  a  party  wrote  M.  t?.  "Move- 
to  his  creditor  enclosing  bank-notes  and  a  bill  in  payment  of  his  n<!^2  *  ^^^ 
debt.  The  letter  was  wafered  and  intrusted  to  a  servant,  to  be  given 
next  morning  to  the  post-runner.  The  party  died  in  the  morning 
before  the  postman  came,  and  the  letter  was  opened,  and  the  money 
retained.  In  a  competition  between  the  party  to  whom  the  letter 
was  addressed,  and  the  general  creditors  of  the  deceased,  the  letter 
with  its  contents  was  held  to  have  been  effectually  delivered.  On 
comparing  these  cases,  there  are  not  grounds  for  any  distinction  be- 
tween them,  with  the  exception  that  in  the  case  of  Stamfield  the 
granter  had  verbally  expressed  an  intention  to  send  the  enclosed 
deed,  which  might  have  been  held  suspensive  of  the  act  of  delivery. 
The  case  of  Crawfords  appears  to  involve  in  its  decision  the  true 
principle,  viz.,  that  the  delivery  is  complete  when  the  granter  has 
himself  done  whatever  he  can  to  complete  it  No  formal  or  written 
act  of  delivery  is  requisite  ;  and  when  a  deed  is  found  in  the  hands 
of  the  grantee,  it  is  presumed  to  have  been  delivered,  unless  the 
contrary  shall  be  proved  by  his  writ  or  oath.  Onerous  deeds,  appear- 
ing in  the  hands  of  the  grantee,  are  presumed  to  have  been  delivered 
at  their  dates  ;  and  this  is  an  important  point  in  questions  with  an 
heir;  Gordon  v.  Maitiandy  1st  December  1757.  ^'  ^65. 

Difficulties  occur  also,  where  the  deed  is  left  in  the  hands  of  a  When  deed 
third  party.     If  it  is  so  deposited  with  express  instructions,  effect  cd8tod^t  ITp 
of  course  will  be  given  to  the  depositation  in  conformity  with  the  obanter. 
design  so  declared.     We  have  seen,  however,  in  the  case  of  Logan  v.  2  8. 253. 
Logan,  27th  February  1823,  where  an  instruction  to  destroy  deeds 
was  unavailing  because  improbative,  that  such  instructions  must  be 
given  in  legal  form.     In  the  absence  of  any  specification  of  the  pur- 
pose for  which  deeds  are  committed  to  the  custody  of  a  third  party, 
the  question,  whether  they  have  been  delivered  or  not,  will  be  deter- 
mined, in  the  first  place,  by  facts  and  circumstances  indicative  of  the 
granter's  intention  in  making  the  deposit.     This  rule  was  laid  down 
in  the  case  of  Maildem  v.  M'Oruthar,  29th  March  1842  ;  and  it  had  4  D.  ii82. 
previously  been  acted  upon  in  the  case  of  Ramsay  v.  Maxde,  15th  6  S.  343. 
January  1828,  where  a  bond  of  annuity,  deposited  in  the  hands  of  a 
party  who  was  agent  both  for  granter  and  grantee,  was  held  to  be 
delivered,  having  been  acted  upon  and  payments  received  by  the 
grantee  through   the  medium  of  the  holder.     This  decision  was  4  wil.  and  Sh. 
affirmed  upon  appeal.     The  same  rule  again  received  effect  in  the  ^PP-  ^^• 
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remarkable  case  of  Mair  and  Sons  v.  Thorn's  Trustees,  20th  February 
1850.  In  that  case,  a  bond  for  £900  had  been  left  in  the  hands  of 
a  party,  agent  for  both  creditor  and  debtor.  Of  the  sum  in  the  bond 
a  part  only  had  been  advanced,  when  the  custodier  died.  The  bond 
was  thereupon  delivered  by  his  executor  to  the  lenders;  but  the 
Court  held  that  it  had  been  improperly  given  up,  having  been  a  deli- 
vered deed  only  quoad  the  amount  advanced,  but  undelivered  with 
respect  to  the  part  unpaid.  In  the  absence  of  all  evidence  with  re- 
spect to  the  purpose  of  depositation,  it  is  the  opinion  of  Lord  Stair, 
that  writs  in  the  hands  of  third  parties  are  presumed  to  be  delivered. 
Here,  however,  Mr.  Erskine  distinguishes  between  onerous  and  gra- 
tuitous deeds,  holding  that  a  gratuitous  writing  in  the  custody  of  a 
stranger  will  be  presumed  to  have  been  deposited  with  him  under  a 
tacit  condition  of  being  returned  to  the  granter,  if  called  for  during 
his  life,  and  if  not,  that  it  shall  be  delivered  to  the  grantee  upon  his 
death  ;  Ker  v.  Ker,  25th  January  1677  ;  where  a  gratuitous  disposi- 
tion, delivered  to  a  stranger  without  expressing  the  purpose  of  delivery, 
was  held  revocable.  The  decision  in  Holwell  v.  Cuming,  31st  May 
1796,  was  to  the  like  effect.  But  Ei-skine  confirms  the  general  pre- 
sumption in  favour  of  the  grantee,  where  deeds  are  in  the  hands  of  a 
third  party,  who  is  agent  for  both  granter  and  grantee ;  and  this 
doctrine  was  expressly  recognised  and  acted  upon  in  the  case  of 
Ramsay  just  cited,  and  may,  therefore,  be  held  as  authoritative,  with 
the  qualification  (noticed  in  the  case  of  Maiklem)  that  this  presump- 
tion does  not  exclude  a  regard  to  the  party's  real  intention  as  indi- 
cated by  facts  and  circumstances.  It  is  decided,  that  the  judicial 
ratification  of  a  deed  by  a  wife  does  not  import  delivery  ;  Bathgaie  v. 
Cochrane,  January  1685  ;  and,  therefore,  her  deed,  although  ratified, 
is  not  obligatory  until  actually  delivered. 

But  we  must  always  have  regard  to  the  essence  of  the  transaction 
as  imposing  upon  parties  their  true  position,  although  that  may  be 
different  from  the  position  assigned  to  them  by  the  external  form 
which  it  assumes.  Thus,  a  bond  taken  by  A  in  favour  of  trustees 
for  his  child  and  grandchildren,  although  granted  by  another  party, 
is  the  deed  of  A,  and  his  intention  that  it  should  be  irrevocable  being 
proved,  the  deed  is  effectually  delivered  by  depositation  with  one  of 
the  trustees;  Collie  y.Pirie's  Trustees,  22d  January  1851.  Another  ex- 
ample of  regard  being  had  to  the  essence  of  the  matter,  independently 
of  the  formal  position  of  parties,  is  presented  in  a  striking  form  in 
Balvaird  v.  Latimer,  5th  December  1816.  James  Balvaird,  with  his 
own  money,  purchased  a  property,  and  took  the  disposition  in  favour 
of  George  Balvaird,  his  nephew.  The  deed  originally  bore  payment 
of  the  price  by  the  nephew,  but  the  uncle,  before  his  death,  substi- 
tuted his  own  name  in  the  narrative  as  having  paid  the  price.  Until 
his  death,  the  uncle  treated  the  property  as  his  own,  levying  the 
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rents,  etc.  By  a  general  disposition  James  Balvaird  left  his  whole 
property,  heritable  and  moveable,  to  his  widow,  and  the  Court  found 
her  entitled  to  the  house  in  question,  holding,  that,  as  the  disposition 
was  never  delivered  to  the  nephew,  the  property  remained  with  the 
uncle  and  subject  to  his  disposal  Registration  or  infeftment  would 
have  been  equivalent  to  delivery,  but  so  long  as  the  deed  remained 
latent  with  the  uncle,  it  and  the  property  were  at  his  disposal. 

There  are  various  exceptions  to  the  rule  requiring  the  delivery  of  When  acjtual 
deeds  in  order  to  make  them  effectual.   Thus,  delivery  is  unnecessary  ^^^^^^  o' 

1  11  /tiiii  !!•  -1.1     DEEDS  NOT 

where,  by  the  terms  of  the  deed,  the  grantor  has  dispensed  with  bequieed. 
delivery.     This  is  a  clause  introduced  into  deeds  executed  intuitu  i.  Clausb 
moriisy  and  the  purpose  of  it  is  to  show  that  the  deed  is  not  intended  ^^^^™** 
to  take  effect  until  after  the  grantor's  death,  as  in  such  deeds,  which  liyery. 
by  their  nature  are  necessarily  revocable,  the  power  of  revocation 
ceases  at  death,  they  acquire  upon  that  event  the  force  of  delivered 
deeds,  and  the  Courts  will  then  ordain  them  to  be  delivered  to  the 
grantee,  as  in  the  case  of  Eleis  v.  Inglistoun,  23d  July  1669  ;  or  to  M.  16999. 
be  put  on  record,  which  was  done  in  the  case  of  Logan  v.  Logan,  2  S.  253. 
27th  February  1823,  already  referred  to.     Bonds  of  provision  in  the  2.  Bonds  op 
custody  of  a  father,  whether  granted  by  himself,  or  taken  by  him  from  p^^^"^^*  "^ 
another  party,  in  favour  of  his  children,  do  not  require  delivery,  the  child. 
father  being  the  proper  custodier ;  Adair  v.  Adair,  20th  January  m.  17006. 
1725  ;  Hamilton  v.  Hamilton,  9th  January  1741.*    In  the  latter  case  M.  ii676. 
the  bonds  were  taken  by  the  father  from  his  son  in  favour  of  his  other 
children.     So  also,  in  Riddel  v.  Inglis,  3d  January  1750,  a  bond  by  a  M.  11577. 
father  in  favour  of  his  children,  delivered  to  his  wife  who  also  had  an 
interest  under  the  deed,  was  held  to  have  been  delivered,  so  as  to 
Talidate  a  claim  at  a  child's  instance.     The  authority  of  this  decision, 
however,  is  questioned  by  Kilkerran.     The  purpose  of  the  father  to 
benefit  the  child  must  not  be  matter  of  doubt.     In  Keddie  v.  Christie,  ii  D.  145. 
24th  November  1848,  a  father  had  deposited  money  in  his  son's  name, 
and  the  deposit-receipt  was  found  undelivered  in  the  father's  reposi- 
tories.    The  Court  disposed  of  the  case  on  the  principle  of  doing 
substantial  justice  inter  rusticos,  and  held  that  the  document  gave 
the  son  no  preference  for  the  amount  deposited.     A  post-nuptial  set-  3.  Po6tnoi*tial 
tiement  by  a  husband  upon  his  wife  does  not  require  delivery,  the  """'"*™- 
husband  being  the  legal  custodier  for  the  wife  during  the  marriage ; 
Liiuhres  v.  Stewart,  18th  February  1715;   Porterfield  v.  Stewart,  u.  6126. 
15th  May  1821.     These  cases  may  be  taken  as  establishing  the  rule  ^  ^*  ^* 
in  opposition  to  the  earlier  decision  in  Hindrick  v.  Dickson,  5th  De-  i  Br.  Supp. 

23o. 

*  See  «lfO  the  case  of  Forrest  v.  Wilton,  Ist  July  1858.    lu  this  case  a  deed  granted  by  20  D.  1201. 
*  party  for  behoof  of  hia  wife  and  children,  and  remaining  in  his  possession,  was  held  de- 
Krered,  he  being  the  proper  custodier  of  it.    An  assignation  of  a  bond  by  a  father  to  his 
bstnral  child  wac  sastaizied,  although  found  undelivered  in  the  father*8  repositories  at  his 
•Jeath,  in  the  caM  of  Aitkenhead,  25th  February  16(53.  M.  10094. 
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cember  1627,  where  a  contrary  judgment  was  pronounced.  Nor  is 
delivery  requisite  where  the  grantor  has  himself  an  interest  under 
the  deed,  which  is,  therefore,  presumed  to  be  held  by  himself  on 
behalf  of  the  whole  grantees ;  Hodden  and  Lawder  v.  Shorswood, 
19th  June  1668.  This  was  an  assignation  of  a  bond  reserving  the 
grantor's  liferent.  In  Stark  v.  Kincaid,  11th  December  1679,  a 
disposition  of  lands  was  sustained  though  found  in  the  disponer  s 
repositories,  in  respect  it  contained  a  reservation  of  his  liferent.  In 
both  these  cases  the  deeds  also  contained  a  power  of  revocation. 

Deeds  which  the  grantor  was  under  an  antecedent  obligation  to 
execute  are  effectual  without  delivery,  as  in  the  case  of  Cormack  v. 
Anderson,  8th  July  1829,  where  the  undelivered  deed  was  a  bond 
for  borrowed  money.  Bipartite  contracts  are  effectual  without 
delivery.  This  was  decided  in  the  case  of  minutes  of  sale  of  lands ; 
Grawfurd  v,  VaUence'a  Heirs,  29th  June  1625.  The  same  rule  was 
formerly  extended  to  a  decree  arbitral ;  Simpson  v.  Strachan,  10th 
December  1736.  But  an  opposite  decision  was  pronounced  in  Robert- 
son V.  Ramsay,  20th  June  1783,  in  which  an  award,  executed  but  not 
delivered,  was  held  to  be  ineffectual ;  and  in  a  note  to  Erskine's 
Institutes,  it  is  attempted  to  reconcile  these  judgments,  so  as  to 
maintain  the  former  doctrine  that  a  decree  arbitral  does  not  require 
delivery.  But  the  contrary  may  now  be  regarded  as  settled  by  the 
judgment  in  Macnair  v.  Gray,  31st  May  1827,  where  it  was  held  that 
two  interim  decrees  arbitral,  which  had  been  executed,  and  copies 
communicated  to  the  parties,  were  notwithstanding  inoperative,  the 
arbiters  having  declined  to  deliver  the  principal  decrees  before  the 
submission  terminated.  In  pronouncing  this  judgment,  the  Court 
proceeded  upon  the  authority  of  the  case  of  Robertson,  and  of  Lord 
Braxfield's  opinion  in  that  case,  that  ''an  arbiter  does  nothing 
"  effectual,  until  he  either  delivers  or  registers  his  decree." 

If  the  grantor  of  a  deed  retained  in  his  own  possession  shall  act 
upon  it  as  if  it  were  delivered,  that  will  be  held  equivalent  to  delivery ; 
Dick  V.  Oliphant,  24th  January  1677.  Here  the  grantor  had  raised 
homing  in  the  assignee's  name  upon  an  assignation  executed  by  him- 
self. The  placing  of  a  deed  upon  a  public  record  is  also  equivalent 
to  delivery ;  Downie  v.  MackiUop,  5th  December  1843,*  and  the  same 
effect  will  follow  the  registration  of  a  sasine  upon  an  undelivered 
bond  ;  Bruce  v.  Bruce,  2d  June  1675.  The  agent  in  the  cause  may 
be  examined  as  a  witness  cum  nota,  to  prove  the  delivery  of  a  deed 
to  which  he  was  an  instrumentary  witness  ;  Earl  of  March  v.  Sawyer, 
21st  November  1749  ;  and  this  is  a  case  in  which  the  agent  in  the 

*"  The  decision  in  this  case  proceeded  on  other  grounds  hesides  the  fact  of  registration ; 
among  others,  that  the  granter  had  actually  delivered  the  deed ;  hut  in  the  case  of  Leckie 
▼.  Leckie^  22d  Novemher  1776,  the  Court  held  that  ''registration  is  to  be  considered  as  a 
"  public  d«liyei7,  and  that  it  would  require,  in  order  to  set  it  aside,  a  proof  of  fraudulent 
"  registration.^* 
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cause  will  still  be  a  competent  witness,  as  contemplated  by  1 5  &  1 6 
Victoria,  cap.  27.* 


In  order  to  the  complete  effect  of  a  deed,  it  is  of  course  necessary  Accbptakcr 
that  the  grantee  accept  of  it.  It  will  not  subject  a  party  to  the  ^^^^^  ^^ 
liabilities  inferred  by  the  acceptance  of  a  deed,  if  he  have  merely 
received  it,  as  that  may  be  in  order  to  deliberate  whether  he  will 
accept.  But  his  acceptance  will  be  suflSciently  proved,  not  only  by 
his  declaration  to  that  effect,  written  or  verbal,  but  by  his  taking 
the  deed  and  acting  upon  it,  taking  the  benefit  of  its  provisions  in 
his  favour,  placing  it  upon  record,  or  otherwise  treating  it  as  an 
accepted  deed. 

It  remains  only  to  notice,  that,  where  a  deed  is  by  its  own  tenor  Mortis  causA 
revocable,  although  not  expressly  declared  revocable,  as  a  conveyance  J^^^t^^BLB 
granted  mortis  causd  and  containing  a  reservation  of  liferent  and  though  deli- 
dispensation  with  delivery,  it  is  not  rendered  irrevocable  by  delivery ;  ^^^^^• 
and,  accordingly,  where  a  deed  of  the  nature  referred  to  had  been 
executed  and  delivered  to  the  disponee,  the  grantor  was,  notwith- 
standing, held  entitled  to  revoke  it;  Miller  y.  Dickson,  11th  July  4  8. 822. 
1826.    But  the  mere  statement,  that  a  deed  is  made  in  contemplation 
of  death,  does  not  imply  a  power  of  revocation,  if  its  tenor  and  pro- 
Tiaions  combine  with  the  fact  of  delivery  to  show  that  it  was  designed 
to  be  acted  upon  immediately.     In  Miller  v.  Miller,  13th  November  Home,  234. 
1798,  a  father  had  conveyed  his  lands  and  whole  other  property  to 
his  son  by  a  delivered  deed  containing  no  power  of  revocation,  and 
it  was  held  to  be  irrevocable. 

*  IntiiiMtion  of  an  assignatioQ  is  also  an  equivalent  to  delivery,  M'Levy  v.  Blackwood f  M.  845. 
24th  February  1680. 
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CHAPTER  V. 

THE  DOCTRINE  OF  HOMOLOGATION  AND  REI  INTERVENTUS, 

HoMOLOGA-  1.  Homologation.'-  JkiiTnoTiQiR  writings,  which  are  defective  in  the 

"®*-  statutory  solemnities  or  upon  other  grounds,  do  not  carry  on  their 

face  the  authoritative  character  which  is  given  to  those  enjoying  the 
privileges  of  probative  deeds,  and  although  such  defective  writings 
cannot,  therefore,  receive  effect  as  evidence  in  themselves  against  the 
grantor,  yet  the  act,  intended  to  be  done  through  the  medium  of  the 
deed,  does  not  from  such  defects,  of  necessity,  fail  in  its  object  No 
doubt,  while  the  defective  deed  stands  alone,  effect  cannot  be  given 
to  it,  but,  if  the  grantor  shall  by  any  posterior  act  give  evidence  of 
that  consent,  which  the  deed  has  failed  authentically  to  convey,  by 
such  posterior  act  he  will  be  held  to  supply  his  consent,  and  he  will 
thus  incur  the  same  obligation  as  if  the  deed  had  not  been  liable  to 
objection.  This  is  the  doctrine  of  homologation,  and  it  is  founded 
upon  the  principle,  that,  as  the  defective  writing  fails  of  effect  upon 
grounds  which  the  law  admits  for  the  protection  of  the  grantor,  so  it 
is  in  his  power  to  relinquish  these  grounds,  and  to  waive  the  objec- 
tions he  might  take  to  the  deed,  and  to  acknowledge  that  it  is 
obligatory  upon  him.  This  acknowledgment  is  effectually  made  by 
acts,  which  unequivocally  treat  the  objectionable  deed  as  valid. 

A  familiar  example  of  the  effect  of  homologation  occurs  in  the  case 
of  submissions,  which  by  an  established  rule  of  law  may  be  validated 
rehusipsis  etfactis,  notwithstanding  defects  in  the  deed  of  submission. 
M.  5659.  Thus,  in  Brown  and  ColviUe  v.  Oardner,  10th  January  1 739,  a  decree 

arbitral  following  upon  a  submission  was  sustained,  although  one  of 
the  submitting  parties  had  not  subscribed  the  writing  constituting  the 
submission,  upon  the  ground  that  he  had,  notwithstanding,  appeared 
M.  5657.  before  the  arbiter  and  adduced  evidence ;  and  in  Telfer  v.  Hamilton^ 

21st  January  1735,  a  deed  of  submission  by  a  married  woman,  null 
upon  account  of  there  being  only  one  witness  to  her  subscription, 
was  found  to  be  homologated  by  her  husband  appearing  and  pleading 
before  the  arbiter.  Another  illustration  of  the  principle  is  the  appro- 
bation of  a  deed  after  majority  by  a  minor,  such  approbation  being 
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gathered  either  from  his  direct  consent,  or  from  acts  implying  consent. 
Til  us,  in  the  case  of  Linton  v.  Dundas,  January  1729,  a  party,  having  M.  6624. 
after  majority  taken  advantage  of  arrangements  connected  with  a 
sale  of  his  lands  during  minority,  was  found  to  have  thus  homolo- 
gated the  sale,  and  to  be  debarred  from  insisting  in  the  objection  he 
might  otherwise  have  taken. 

It  is  to  be  kept  in  view  that  the  doctrine  of  homologation  applies  What  deedh 
only  to  such  deeds  as  were  originally  capable  of  being  made,  and  that  op  beuJ^h^'^ 
posterior  acts  can  have  no  effect  in  validating  deeds  granted  by  parties  looated. 
labouring  under  an  absolute  incapacity.     A  deed  by  an  idiot,  there- 
fore, cannot  be  made  effectual  by  homologation,  as  such  a  party  cannot 
be  held  capable  of  consent  affecting  his  own  interests  in  any  degree  ; 
iforton  v.   Young,    11th  February  1813.*     In  Steins  Assignees  v.  F. o. 
Gibson-Craig,  2d  June  1829,  the  assignees  in  an  English  bankruptcy  7  S.  686. 
adopted  a  Scottish  trust-deed,  and  afterwards  challenged  it.     The 
Court  of  Session,  proceeding  upon  the  opinion  of  English  counsel  that 
it  was  competent  for  the  assignees  to  homologate  the  deed  in  question, 
found  that  it  had  been  effectually  homologated.     But  the  House  of  6  Will  &Sh. 
Lords,  holding  the  opinion  of  English  counsel  to  be  wrong,  reversed    ^^' 
the  decision,  on  the  ground  that  the  assignees  could  not  homologate 
a  deed  which  it  was  incompetent  for  them  to  have  originally  granted. 
The  objection  of  incapacity,  however,  in  cases  of  homologation,  does 
not  extend  to  deeds  granted  by  minors  without  consent  of  their  cura- 
tors, or  by  married  women  without  their  husbands'  consent;  because 
althoi^h  these  parties  lie  under  a  legal  disqualification  effectually  to 
bind  themselves  without  consent  of  their  guardians,  yet  they  are 
capable  of  an  intelligent  consent.     It  is  a  rule  also,  that,  where  the 
nullity  arises  from  the  defective  observance  of  the  solemnities,  deeds 
may  be  homologated,  it  being  competent  to  the  grantor  to  renounce 
the  benefit  of  objections  introduced  for  his  own  protection. 

It  is  a  postulate  of  the  doctrine  of  homologation,  that  the  appro-  Requisitbb  of 
batoTT  act  must  be  done  by  a  party  capable  of  consent,  and  a  deed  "^"^  ^^  ^^  „ 

J  J  r         J  ir  >  HOMOLOGATION. 

*  In  a  rednciion  of  certaiD  deeds,  the  defender  proposed  to  meet  the  pursuer's  issue  of 
bsaoiitj  with  a  coanter-issne  of  homologation.  It  was  held  that  he  was  not  entitled  to  such 
(oonter-itsae.  "  As  to  the  issue  that  the  deeds  are  not  the  deeds  of  the  pursuer,  I  am  of 
"  opioioo,  that  if  the  defender  proposes  to  have  them  declared  to  he  the  pursuer's  deeds  hy 
"  AiioptioD  or  homologation  after  he  became  sane,  he  must  do  so  ii^  an  action  of  declarator. 
"  The  deeds  are  er  hypotkesi  null,  and  can  only  become  binding  by  establishing  in  a  proper 
*  action  the  deliberate  adoption  of  them  by  the  pursuer,  when  he  was  in  his  sound  mind.'* — 
hr  LoED  Jcstice-Clerk  ;  OaU  ▼.  Bird^  3d  July  1855.  The  same  case  also  shows,  that  it  17  P.  1027. 
ii  mmpetent  to  meet  an  issue  of  facility  and  lesion  by  a  counter-issue  of  homologation. 

"  When  the  original  party  homologates,  he  either  ratifies  a  deed  or  obligation  already 
"  execnted,  but  imperfectly ;  or  he  adopts  and  gives  e£fect  to  what  would  otherwise  be  null. 
"  When  there  ii  already  an  obligation  existing,  though  imperfect  or  subject  to  exception, 
**  homologstioD  may  have  the  effect  of  confirming  it  as  good  from  the  first :  ^Vhere  the  deed 
"  or  ohiigBtiaD  ia  ntdl,  homologation  acts  only  as  the  adoption  of  what  is  reduced  to  an  in- 
"  telligible  and  preciie  shape,  but  is  in  no  degree  binding  ;  and  the  binding  effect  has  in  this 
*•  case  no  retroapect.**— 1  BeU's  Comm.  145. 
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therefore  cannot  be  homologated  either  by  an  idiot,  as  already  ob- 

1  s.  164.  served,  or  by  a  woman  clothed  with  a  husband  ;  Roses  v.  Rose,  20tli 

November  1821.  Here  a  bond,  granted  by  a  female  under  age,  and 
ratified  by  her  marriage-contract  (which  was  also  executed  by  her 
under  age),  was  found  not  to  be  thereby  homologated.  In  order  that 
homologation  may  be  effectual,  it  is  essential  that  the  party  know  the 
contents  of  the  deed,  which  he  thereby  adopts ;  and  instrumentary 
witnesses,  therefore,  are  not  bound  by  the  deeds  which  they  subscribe 
in  that  character,  since  they  are  called  merely  to  attest  the  subscrip- 
tion, and  do  not  necessarily  know  anything  of  the  contents  of  the 
deed.  Where  the  circumstances  are  such,  however,  as  necessarily 
imply  knowledge  on  the  part  of  an  instrumentary  witness,  he  has 
been  held  to  be  committed  to  the  contents  of  the  deed,  as  in  David- 

M.  5652.  gQjfi^  y^  Davidson  and  Weir,  13th  July  1714,  where  an  eldest  son 

having  signed  as  witness  to  his  sister's  marriage-contract,  was  held 
to  be  thereby  debarred  from  challenging  a  bond  by  their  father  in 
her  favour,  which  was  assigned  by  the  contract* 

HoMot/)OATioii       The  act  inferring  homologation  must  be  clear  and  unequivocal ; 

EQUIVOCAL.  and,  therefore,  mere  non-interference  by  a  party,  at  a  period  when  no 
personal  interest  to  himself  has  yet  emerged,  will  not  infer  homologa- 

1  S.  168;  affa.  tion  ;  Duke  of  Gordon  y,  Innes,  16th  November  1821  ;  and,  inDo^^ 

M  5677*^  ^'  ^^^>  ^^^^  January  1704,  it  was  decided  that  the  signature  of  an 
apparent  heir  as  instrumentary  witness  to  his  father's  settlement,  did 
not  import  the  heir's  consent  to  it,  and  that,  whether  he  knew  the 
contents  or  not.  This  decision  was  pronounced  after  careful  delibera- 
tion, and  the  report  bears  that  the  Lords  resolved  to  follow  it  as  a 
fixed  rule  in  time  coming.  Nor  do  acts  performed  necessarily  or 
under  compulsion  imply  homologation  ;  and  so,  when  a  superior 
under  a  charge  grants  an  entry,  his  doing  so  is  no  homologation  of 
the  vassal's  right. 

HoMOLOGATiow      ^  j^g^  heen  held  in  the  case  of  a  marriafire-contract  imperfectly 

UP  MARRIAGE-  .11  1  ,  .  Ti-ii  i- 

CONTRACTS.       cxecuteQ,  that  the  subsequent  mamage  validates  it  by  homologation  ; 

M.  9174.  Wemyssesy.  Wemyss,  16th  November  1768.     The  contract  was  not 

subscribed  by  the  wife,  but,  in  respect  of  the  subsequent  marriage,  it 
was  found  subsisting  and  obligatory  upon  all  parties.     The  practical 

M.  6451.  effect  is  shown  by  the  subsequent  case  between  the  same  parties.  Tod 

V.  WemysseSy  12th  December  1770,  the  widow  being  excluded  from 
her  legal  share  of  certain  property,  because  it  had  been  disposed  of 

21  D.  1066.  *  The  doctrine  here  stated  is  strongly  illustrated  in  the  case  oi  DougUu  y.  DougUus 

Trustees^  30th  June  1859.  Here  a  party,  who  was  the  institute  under  two  settlements, 
directing  trustees  to  purchase  and  entail  lands,  consented  through  a  course  of  years  to  the 
management  of  the  two  trusts  together,  as  if  the  latter  had  come  in  place  of  the  former.  It 
was  ultimately  discovered  that  he  would  have  been  entitled  to  disentail  money  held  under 
the  former  trust,  but  not  under  the  latter  one.  Haying  presented  an  application  to  dis- 
entail, ho  was  met  by  the  plea  of  homologation.  The  Court  held  that  acts  done  by  the 
heir  in  ignorance  of  his  legal  rights  under  the  deeds  could  not  imply  homologation. 
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by  the  marriage-contract.     The  decision  in  Kibbles  v.  Stevenson,  1 8th  9  S.  233. 
December  1830,  was  to  the  same  effect,  a  marriage-contract,  defective 
in  the  testing-clause,  being  held  validated  by  the  marriage ;  and  this  5  Wil.  and  8h. 
decision  was  affirmed  on  appeal,  23d  December  1831.     In  such  cases,  ^PP*  ^^• 
however,  there  must  evidently  be  grounds  for  holding  that  the  imper- 
fect deed  expresses  the  mind  of  both  parties,  and  it  was,  therefore, 
found,  that  mere  proposals  of  marriage,  given  to  the  wife's  brother, 
but  not  shown  to  her  or  her  father,  cannot  receive  the  effect  of  a 
marriage-contract ;  Campbells  v.  M^Olashan,  5  th  June  1812.  F.  c. 

It  has  been  observed,  that  the  effect  of  homologation  is  to  deprive 
the  party  of  objections  otherwise  competent  to  him  ;  but  it  is  most 
important  to  remark,  that  this  effect  results  only  in  so  far  as  regards 
the  homologating  party  himself,  and  that  the  effect  of  such  act  does 
not  extend  to  third  parties  who  are  not  bound  to  acknowledge  them  ; 
and  in  so  far,  therefore,  as  they  may  have  an  interest,  the  deed  con- 
tinues as  open  to  objection  as  ever. 

It  is  competent  for  a  party,  where  a  deed  not  only  confers  a  right  Homologation 
upon  him,  but  subjects  him  to  burdens,  to  homologate  it,  only  in  so  xl™"^^*^ 
far  as  it  is  favourable ;  but,  in  order  that  this  effect  may  result,  pro- 
testation must  be  made,  clearly  defining  the  extent  of  the  approbatory 
act ;  and,  if  this  is  neglected,  acts  of  homologation  will  be  construed 
as  referable  to  the  whole  matter.     In  Carmichael  v.  Macritchie  {Gar-  2  S.  198. 
michaeVs  Trustee),  8th  February  1823,  a  party  having  accepted  of  a 
small  legacy  under  his  father's  settlement,  of  which  he  also  acted  as 
a  trustee,  without  protesting  for  reservation  of  his  legal  rights,  was 
found  to  be  debarred  from  claiming  legitim. 

Homologation  will  not  be  implied,  where  a  deed  is  used  to  realize 
a  right  which  equally  belongs  to  the  user  under  a  different  title ;  and 
thus  the  receipt  of  rents,  under  a  lease  granted  contrary  to  the  terms 
of  an  entail,  was  not  held  to  bar  the  succeeding  heir  from  afterwards 
reducing  the  lease  ;  Malcolm  v.  Bardner,  19th  June  1823.  2  S.  4io. 

2.  Ret  iniervenlits, — Closely  connected  with  the  doctrine  of  homolo- 
gation is  that  of  rei  interventus.  This  arises  vbi  res  non  sunt  integral  ; 
and  the  import  of  the  rule  is  this,  viz.,  that,  where,  upon  the  faith  of 
a  contract  fully  agreed  upon,  but  not  made  formally  binding,  anything 
is  done  by  either  party,  which  cannot  be  recalled  so  as  to  restore  both 
parties  to  a  position  identically  the  same  as  they  had  previously  occu- 
pied, then  the  contract  is  held  to  be  completed  by  being  so  acted 
upon.  In  the  perfecting  of  contracts  by  deeds,  m  interventus  is 
available  only  to  supply  want  of  form  or  of  authentication  ;  and  it  is 
not,  therefore,  available  where  the  subscription  of  the  party  is  not 
admitted ;  Graham  v.  Madeod,  30th  November  1848.  The  examples  ii  D.  173. 
of  the  perfecting  of  contracts  by  rei  interventus  are  very  numerous, 
and  we  shall  select  only  a  few  by  way  of  illustration.     Leases,  imper- 
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Interventut  fectly  constituted  by  writing,  are  nevertheless  effectual,  if  possession 

Mc^E      f^^^^ .  Q^^^^ ^  Richardson's  Representatives,  10th  July  1 788.     This 

15180.        ^^  ^b®  <^^^  ^f  ^  letter  from  the  landlord  promising,  to  grant  a  lease, 

not  holograph,  but  followed  by  possession.     There  are  various  cases, 

in  which  the  writing  constituting  a  lease  has  been  signed  only  by 

one  of  the  parties,  but  validated  by  rei  interventus  ;  see  the  case  of 

f.  4392.  Countess-dowager  of  Moray  v.  Stewart,  etc,  23d  July  1772.     Here  the 

lease  had  not  been  signed  by  the  landlord  ;  but  the  House  of  Lords, 

reversing  the  judgment  of  the  Court  of  Session,  declared  it  as  effectual 

F.  C.  and  binding  as  if  it  had  been  signed  by  him  ;  and  in  Macpherson  v. 

Macpherson  &  Clark,  12th  May  1815,  tenants,  who  had  entered  into 
possession  upon  a  missive  granted  by  the  landlord  but  not  subscribed 

M.  15181.  by  them,  were  found  to  be  effectually  bound  by  it.  In  M^ Arthur  v. 
Simpson,  6th  July  1804,  a  letter  subscribed  by  initials,  and  followed 
by  possession,  was  held  to  constitute  a  valid  lease.     In  the  case  of 

8  D.  283.         Sutherland  &  Co.  v.  Hay,  1 2th  December  1845,  the  doctrine  wiU  be 

found  stated  and  illustrated,  that  acts  importing  rei  interventus  need 
not  necessarily  be  done  by  the  party  seeking  to  resile ;  and  so  acts 
done  by  the  landlord  on  the  faith  of  an  improbative  lease  bind  the 
tenant,  although  no  possession  may  have  followed.  Upon  the  same 
principles,  an  informal  missive  was  held  to  be  validated  by  improve- 
ments executed  by  the  tenant  under  the  proprietor's  eye  in  contem- 

F.  C.  plation  of  the  lease,  although  previous  to  its  commencement ;  Murdoch 

V.  Moir,  18th  June  1812.  And  even  a  verbal  tack  for  nineteen  years 
is  validated  by  payment  of  a  grassum,  and  rei  interventus  ;  Macrorie 

F.  C.  V.  Macwhirter,  18th  December  1810. 

The  general  rule,  that  writing  is  essential  to  a  sale  of  land,  suffers 
an  exception  in  the  case  of  a  verbal  agreement  to  sell,  followed  by  pay- 

M.  8425.  ment  of  part  of  the  price ;  Lawrie  v.  Craick  <t  Maxwell,  23d  December 

F.  C.  1697.     In  the  case  of  The  Dunmore  Coal  Co,  v.  Youngs,  1st  February 

1811,  an  improbative  obligation,  granted  by  a  party  to  procure  his 
son's  liberty,  was  held  to  be  validated  by  the  liberation  of  his  son 

13  S.  612.        from  a  messenger's  hands.     In  Oilb  v.  Ogg,  5th  March  1835,  an  infor- 

mal obligation  for  payment  of  an  annuity  was  held  to  be  validated 

rei  interventu,  a  process  having  been  abandoned  upon  the  faith  of  it, 

4  D.  419.         &^d  0^6  year's  annuity  paid  ;  and  in  the  cases  of  BaUantyne  v.  Carter, 

6  D.  875.  21st  January  1842,  and  Johnston  v.  Orant,  28th  February  1844,  impro- 

bative letters,  not  entitled  to  the  privileges  of  writings  in  re  merca- 
toria,  were  held  to  be  validated  by  the  advance  of  money  on  the  faith 

7  S.  743.  of  them.     In  Nicholson  v.  M^Alister,  11th  June  1829,  the  verbal  pro- 

mise of  a  father  to  pay  a  tocher  of  £1000  with  his  daughter,  having 
been  followed  by  her  marriage,  was  held  relevant  and  admitted  to 

14  8. 323.        proof     Lastly,  in  the  case  of  Hamilton  v.  Wright,  22d  January  1836, 
3  S.  and  M'L.   affirmed  on  appeal,  12th  February  1838,  a  co-obligant  in  a  bond  of 

pp- 127.         annuity,  improbative  by  the  misnaming  of  a  witness,  was  held  to  be 
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debarred  from  pleading  that  defect,  by  the  circumstance  that  the 
price  of  the  annuity  had  been  paid  into  his  hands,  it  being  considered 
immaterial  whether  the  money  was  received  for  his  own  use,  or  for 
that  of  another.  In  a  subsequent  stage  of  the  same  case,  Hamilton  2  D.  8G. 
V.  Wright,  22d  November  1839,  the  party  having  pleaded  that  at  all 
events  the  bond,  being  open  to  this  objection,  could  not  form  the 
ground  of  summary  diligence,  the  Court  disallowed  that  plea  also,  and 
held,  that,  by  the  decree  of  absolvitor  in  the  previous  action,  the  deed 
had  been  in  all  respects  redintegrated  in  a  question  with  this  co- 
obligant.  The  judgment  of  reversal,  pronounced  by  the  House  of  1  Bell's  App. 
Lords,  2d  August  1842,  does  not  appear  to  affect  this  part  of  the 
interlocutor  in  the  Court  of  Session. 


PART   11. 


THE  WRITINGS  EMPLOYED  IN  THE  CONSTITUTION,  TRANSMISSION,  AND 
EXTINCTION  OF  PERSONAL  OR  MOVEABLE  RIGHTS. 


INTRODUCTION. 

Hayinq  inquired  into  the  essentials,  which  are  common  to  all 
deeds,  as  regards  the  capacity  of  the  parties,  the  subject-matter,  and 
legal  consent,  and  having  shown  the  nature  of  the  solemnities 
requisite  in  deeds,  and  adverted  to  their  general  structure,  besides 
explaining  the  object  of  registration,  and  the  legal  rules  according 
to  which  defective  deeds  may,  in  certain  circumstances,  be  raised 
into  eflTect,  we  have  completed  the  first  portion  of  our  investigations, 
the  purpose  of  which  was  to  show  the  qualities  and  requisites  which 
all  deeds  possess  in  common.  We  are  now,  therefore,  to  proceed 
with  a  more  particular  inquiry  into  the  structure  and  effect  of  the 
instruments  employed  in  constituting,  transmitting,  and  extinguish- 
ing rights  connected  with  the  two  great  classes  of  things  into  which 
property  is  divided. 
Relative  Although  it  is  the  prevailing  opinion,  as  we  have  already  found, 

IMPORTANCE  OP  ^j^g^^  jj^  primsBval  times  thinirs  moveable — that  is,  not  fixed  to  the 

HEBITABLEAKD  i/>ii.  i.  •••ii 

MOVEABLE  SOU,  woro  tho  first  objects  of  property,  yet  it  is  evident,  that  as  society 
was  formed  and  became  consolidated,  an  increasing  importance  must 
have  attached  to  the  soil  and  the  rights  connected  with  it,  as  yielding 
the  means  of  permanent  subsistence.  The  value  of  land  necessarily 
advances  with  civilisation,  and  in  the  early  history  of  tribes  and 
nations  the  possession  of  it  forms  a  chief  subject  of  contention.  This 
was  especially  the  case  amongst  the  occupants  of  the  north  of  Europe. 
The  Helvetii,  as  we  read  in  the  beginning  of  Caesar's  Commentary 
upon  the  Gallic  war,  found  their  territory  too  limited  for  a  people  so 
numerous  and  so  renowned  in  arms,  and,  after  two  years'  careful 
preparation,  sallied  forth  to  win  a  wider  dominion  by  force  of  arms, 
burning  their  property,  and  particularly  everything  moveable  which 
could  not  be  of  service  in  the  enterprise. 

The  feudal  system  was  built  upon  this  spirit  Territorial  property — 
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the  rights  and  privileges  connected  with  the  soil — absorbed  the  inte-  R^j^tiv* 
rest  and  attention  of  men,  and  even  after  possession  became  com  para-  impobtancb  of 
tivelj  secure,  the  habits  induced  by  feudal  practices,  and  the  feelings  hkbitableand 
created  by  the  system  and  fostered  for  its  preservation — all  tended  BiGnra. 
to  magnify  into  exclusive  importance  the  rights  connected  with  the 
feudal  estate  of  land,  while  possessions  of  a  moveable  description  were 
lightly  valued,  and  of  no  repute  in  the  estimation  of  the  law.  Com- 
merce did  not  then  exist  to  counteract  this  view,  which  was  confirmed 
by  the  permanency  of  land-rights,  all  other  property  being  accounted 
transient,  and,  therefore,  valueless.  The  system  was  aided  also  by 
the  simplicity  of  manners,  and  the  absence  of  luxury  and  refinement. 
Amid  such  circumstances,  there  was  little  demand  or  occasion  for 
moveable  property,  and  it  did  not,  therefore,  exist  in  great  quantity, 
and  the  inferior  importance  attached  to  it  prevented  its  receiving  that 
jealous  protection,  with  which  all  rights  of  a  feudal  nature  were 
guarded.  To  these  views  are  ascribed  the  large  imposts  upon  move- 
ables, amounting  in  some  cases  to  10  and  even  15  per  cent.,  exacted 
in  early  periods  of  our  history,  and  the  punishment  of  ofiences  com- 
paratively trivial  by  the  apparently  oppressive  forfeiture  of  all  the 
party's  personal  efiects.  From  the  same  cause,  as  we  read  in  Black- 
stone,  the  ancient  English  law-books  contain  little  or  nothing  regard- 
ing the  moveable  species  of  property,  some  of  them  being  entirely 
silent  upon  that  subject,  and  whatever  occurs  in  others  being  chiefly 
borrowed  from  the  Civilians.  The  same  remark  has  been  made  upon 
our  old  Scotch  institutional  writers,  even  Craig  bestowing  no  attention 
upon  moveable  rights,  except  in  so  far  as  they  are  connected  with  the 
feudal  relation. 

Such  a  state  of  things  was  evidently  suitable  only  to  a  condition  of 
society  in  which  all,  or  nearly  all,  persons  were  immediately  dependent 
upon  the  land  and  its  fruits.  But  the  introduction  of  commerce  was 
destined  greatly  to  change  the  face  of  society,  and  the  relative  value 
attached  to  the  diflFerent  species  of  property.  In  its  advance,  com- 
merce grew  upon  the  wants  which  itself  created.  Enterprise  increased. 
Many,  and  daily  more,  released  themselves  from  the  chains  which 
had  previously  made  all  in  some  sense  slaves  of  the  soil,  in  order  to 
follow  out  this  new  path  to  adventure  and  wealth,  while  others,  tast- 
ing of  the  luxuries  which  commerce  bestows,  came  gradually  to  attach 
greater  importance  to  that  portion  of  their  property,  which  ministered 
to  or  furnished  the  means  of  purchasing  new  sources  of  enjoyment. 
As  commerce,  therefore,  increased,  that  kind  of  property  with  which 
it  is  concerned  (moveable,  because  it  can  be  transported  from  place  to 
place)  increased  also,  and  gradually  attracted  more  of  the  attention 
of  the  Legislature,  and  the  rights  connected  with  it  came  to  be  re- 
garded with  as  much  favour  as  those  connected  with  land,  and  to  be 
regulated  with  no  less  care. 
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The  Roman  Law  was  a  stranger  to  the  broad  distinction,  now  re- 
ferred to  between  territorial  and  moveable  rights.  The  diversity  of  its 
genius  from  that  of  the  feudal  Law  is  to  be  found  in  this,  that,  while 
the  latter  is  based  upon  the  soil,  and  regards  persons  as  in  a  manner 
subordinate,  detennining  their  rights  by  rules  which  have  all  a  refer- 
ence more  or  less  direct  to  the  feudal  estate,  in  the  Roman  Law  the 
point  of  departure,  as  well  as  the  chief  object,  is  the  Person.  The 
personal  right,  and  not  the  nature  of  the  subject,  was  the  principal 
matter  in  its  estimation,  and  there  were  no  degrees  of  importance  or 
dignity  in  things,  at  all  corresponding  to  the  marked  distinction  drawn 
by  the  feudal  system  between  the  rights  of  land  and  those  of  a  move- 
able character.  And  as  the  Roman  jurisprudence,  which  was  moulded 
under  a  succession  of  governments  widely  different  in  their  constitu- 
tion, contained  in  multiplied  variety  rules,  founded  upon  the  prin- 
ciples of  natural  justice,  for  the  regulation  of  the  rights  connected 
with  every  species  of  property,  there  is  no  cause  to  regret,  that  by  the 
order  of  Providence,  this  system  survived  the  fall  of  the  empire  under 
which  it  was  consolidated,  and  the  long  darkness  of  the  middle  ages, 
and  that  in  this,  as  well  as  in  other  countries  of  Europe,  it  has  con- 
tributed so  large  an  influence  in  determining  the  rights  connected 
with  personal  property,  as  these  have  been  gradually  evolved  by  the 
progress  of  commerce  and  the  advance  of  civilisation. 

The  Roman  Law  divided  things  into  two  classes.  Corporeal^  con- 
sisting of  things  material  and  tangible,  and  Incorporeai,  consisting 
of  rights.  Corporeal  things  again  were  divided  into  immoveable,  as 
lands  and  houses,  and  things  moveable. 

The  division  of  things  by  the  law  of  Scotland  is  characteristic  of 
the  feudal  origin  of  that  portion  of  it  which  has  longest  subsisted. 
By  the  Roman  Law,  when  a  person  died  intestate,  his  nearest  rela- 
tions in  the  same  degree  succeeded  to  his  whole  property,  moveable 
and  immoveable,  in  equal  shares — a  system  which  has  prevailed 
in  France  since  the  Revolution,  and  which  tends  directly  to  the 
indefinite  subdivision  of  property.  But  the  genius  of  the  feudal 
system  takes  the  opposite  direction,  and  aims  at  the  preservation 
of  estates  undivided.  Accordingly,  where  it  prevails,  the  feudal 
estate  is  given  to  one  relative,  who  is  called  the  heir-at-law,  and  is 
regarded  as  the  representative  of  the  deceased  and  head  of  the 
family,  while  the  other  kinsmen  of  the  same  degree  receive  only  that 
part  of  the  deceased's  property  which  is  moveable,  and  which  for- 
merly was  generally  but  of  trifling  value.  It  is  this  rule  of  success- 
sion,  which  has  determined  the  classification  of  property  in  Scotland 
into  Heritable  and  Moveable, — the  heritable  comprehending  that 
which  descends  to  the  feudal  representative  or  heir-at-law — the 
moveable,  that  which  is  given  to  the  next-of-kin,  who  are  called  the 
executors. 
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It  is  not  the  business  of  this  Chair  nicely  to  distinguish  the  rules 
which  separate  heritable  and  moveable  rights.     Heritable  subjects  Whatbdbjects 
comprehend  generally  the  land  with  all  that  it  contains,  as  mines,  or  ^**  heritable, 
minerals,  and  all  that  becomes  permanently  fixed  to  it,  as  houses. 
Rights  connected  with  heritable  subjects  are  also  heritable,  and  so 
also  are  titles  of  honour,  and  rights  bearing  a  tract  of  future  time, 
Uke  annuities.     Moveable  rights  are  those  which  do  not  possess  the  akd  what 
feudal  character  ;  and  comprehend  money,  furniture,  cattle,  com,  *'^^*^®"^- 
mercantile  stocks,  ships.     The  rents  also  of  heritable  subjects  already 
due  are  moveable. 

We  are  now  to  address  ourselves  to  the  examination  of  the  writ- 
ings employed  in  securing  rights  connected  with  these  two  great 
divisions  of  property.  According  to  the  ancient  ideas  of  their 
relative  importance,  and  according  to  priority  in  the  order  of  time, 
heritable  rights  should  take  precedence.  But  it  is  convenient,  and 
tends  to  simplicity  and  perspicuity,  to  invert  this  order,  because 
moveable  writs  are  in  their  nature  the  more  simple ;  and  a  large  class 
of  writings  connected  with  heritable  rights,  viz.,  heritable  securities 
for  money  lent,  are  based  upon  the  personal  bond,  to  which  the 
security  is  accessory.  For  these  reasons,  we  shall  now  consider  the 
writings  which  relate  to  Moveable  Bights  ;  and,  in  the  first  place, 
as  the  most  simple  in  form  of  the  deeds  executed  according  to  the 
solemnities,  the  Moveable  or  Personal  Bond. 
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CHAPTER  I. 

THE  INSTRUMENTS  BT  WHICH  MOVEABLE  OR  PERSONAL  RIGHTS 

ARE  CONSTITUTED. 

History  of  the  Personal  Bond. — Although  the  personal  bond  is  one 
of  the  most  familiar  of  our  instruments,  and  in  its  form  the  most 
simple,  it  was  only  at  a  period  comparatively  recent,  that  it  assumed 
its  present  shape.  Mr.  Ross,  in  his  lecture  upon  the  moveable  bond, 
has  given  an  elaborate  and  most  instructive  review  of  its  history. 
There  is  not  space  here  to  traverse  the  ground  which  he  has  marked 
out.  But  it  is  desirable  that  his  treatise  be  carefully  perused,  since 
we  cannot  here  do  more  than  touch  upon  those  points  which  are 
chiefly  necessary  to  an  intelligent  perception  of  the  import  of  the 
terms  used  in  the  personal  bond. 
History  op  The  origin  of  this  instrument  is  involved  in  the  history  of  usury, 

a  subject  of  remarkable  curiosity  and  interest.  The  prohibition  of 
the  exaction  of  interest  by  the  Mosaical  law  can  be  traced  not  only 
to  the  design  of  weaning  the  Jews  from  the  usurious  practices  of  the 
Egyptians,  who  were  a  commercial  nation,  but  also,  and  more  directly, 
to  the  grand  purpose  of  making  them  a  separate  people,  detached 
from  all  other  nations  ;  and  this  law  was  peculiarly  adapted  to  ac- 
complish that  purpose,  since  it  was  not  only  a  rule  of  love  between 
the  Israelites,  whom  it  forbade  to  take  usury  one  from  another,  but 
a  rule  of  repulsion  towards  the  stranger,  from  whom  it  permitted 
interest  to  be  taken.  It  is  not  so  easy  to  ascertain  the  source  of  the 
disapprobation  and  even  horror,  with  which  the  exaction  of  interest 
was  regarded  by  the  ancient  Romans,  unless  we  attribute  it  to  the 
same  insensible  tincture  of  the  Jewish  writings  which  we  trace 
in  Horace,  when  he  describes  the  flood,  or  in  Virgil,  when,  in  his 
Pollio,  he  appears  to  translate  the  prophecies  of  Isaiah.  But  it  is 
easy  to  perceive,  how  powerfully  these  combined  influences  must 
have  tended  to  suppress  the  legal  sanction  of  usury,  when  the  prac- 
tice was  not  only  alien  to  the  opinions  of  the  nation  which  has 
impressed  its  own  jurisprudence  so  largely  upon  the  legislative 
systems  of  modern  Europe,  but  was  regarded  also  with  the  strength 
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of  a  religious  hatred  by  a  zeal  too  blind  to  distinguish  between  the 
quality  of  the  thing,  and  the  divine  purpose  in  forbidding  it  to  one 
particular  people.  From  these  causes  it  was  long  before  the  exac- 
tion of  interest  received  any  public  countenance.  Occasionally  the 
exigencies  of  commerce  prevailed  sufficiently  to  obtain  a  temporary 
permission  of  interest,  as  under  Constantino,  who  authorized  the 
taking  of  one  per  centum  per  mensem,  which  was  called  \i8ura  cen- 
tesima.  But  the  voice  of  the  Church  was  unanimous  in  condemning 
the  practice.  It  was  forbidden  by  the  Canon  law,  and  the  prohi- 
bition was  thence  imported  into  the  laws  of  England  and  Scotland. 
But  it  was  in  vain  thus  to  dream  of  resisting  the  progress  of 
commerce  and  art.  The  prohibition  of  usury  was  either  directly  or 
covertly  disregarded,  and  the  Jews — that  singular  people,  dispersed 
but  yet  distinct — were  at  hand  to  aid  in  the  evasion.  Their  extor- 
tions, and  the  persecutions  which  these  entailed,  furnish  a  striking 
page  in  history.  Exacting,  but  skilful  and  indefatigable,  they 
amassed  enormous  wealth,  but  they  paid  for  it  in  universal  hatred 
and  persecution.  In  the  year  1210,  all  the  Jews  of  both  sexes  in 
England  were  imprisoned  by  King  John,  in  order  to  extort  money 
from  them,  and  he  caused  a  tooth  to  be  extracted  every  day  from  a 
Jew  of  Bristol,  until  he  should  pay  10,000  merks  (equal  to  £100,000 
sterling),  to  which  the  victim  submitted  on  the  eighth  day,  after 
losing  seven  of  his  teeth.  In  1279,  two  hundred  and  eighty  Jews 
were  put  to  death  by  Edward  i.  for  clipping  and  counterfeiting  the 
coin  of  the  realm  and  importing  base  money  ;  and,  in  1290,  the  Jews 
were  banished  from  England,  and  not  permitted  to  return  until  the 
restoration  of  Charles  ii. 
Various  expedients  were  resorted  to  in  order  to  evade  the  laws  1>kv'^k^  »^'« 

X  ^      t  .1  -I     •         ,1  ,•  « EVADING  THK 

agamst  usury.      Loans  upon  pledge  were  tolerated  in  the  time  of  ,,aw»  AOAixai 
Henry  in.,  and  the  students  of  Oxford,  having  pledged  all  their  "suky. 
books,  were  forced  to  apply  to  Edward  i.  for  relief.     That  monarch 
absolutely  abolished  usury.     The  system  of  loans  upon  pledge  with- 
out visible  profit  was  still  practised,  however,  and  other  colourable 
devices  were  used,  of  which  the  lending  of  money  at  a  profit  was  the 
true  object,  although  the  form  of  the  transaction  was  intended  to 
conceal  that  purpose.     A  common  subterfuge  was  a  counterfeit  sale, 
iu  which  the  lender  sold  his  goods  for,  say  £110,  payable  in  a  year, 
and  immediately  bought  them  back  for  £100,  paid  at  the  time. 
These  devices  were  put  an  end  to  by  the  Act  37  Henry  viii.  cap.  9,  Lboalizing  oi 
which  prohibited  such  shifts  and  corrupt  bargains,  and  legalized  the  englam>!'* 
exaction  of  interest  ;  allowing  it  to  be  taken  to  the  amount  of  £10 
for  the  forbearance  of  £100  for  a  year.     It  was  again  prohibited  by 
Edward   vi.,   but  the  Statute   of  Henry  viii.  was  restored  in  the 
'^ign  of  Elizabeth.     These  enactments,  however,  did  not  put  an  end 
^0  another  form  which  had  been  introduced  for  the  purpose  of  eluding 
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the  prohibition  of  usury.  The  Civil  Law  allowed  damages,  to  the 
amount  of  double  the  value,  in  certain  contracts.  Upon  this  prece- 
dent, was  introduced  the  English  penal  bond,  whereby  the  grantcr 
obliges  himself  to  pay  double  the  amount  of  the  sum  really  owing. 
The  purpose  of  this  was,  that  the  creditor  might  have  an  equivalent 
for  his  interest  in  the  event  of  the  creditor  failing  to  pay  it  This 
penalty  was  treated  as  the  real  debt  by  the  Courts  of  Law,  for  the 
Judges  could  not  give  judgment  for  the  interest,  but  they  subjected 
the  debtor  in  the  full  penal  amount ;  and  this  construction  continued 
for  some  time  after  the  37th  of  Henry  vni.  But  the  Courts  of 
Equity  would  not  allow  a  man  to  take  more  than  in  conscience  he 
ought,  viz.,  his  principal,  interest,  and  expenses ;  and  the  law  was 
made  conformable  to  this  equitable  construction  by  4  and  5  Anne, 
cap.  16.  Tlie  English  penal  bond,  characterized  by  Mr.  Ross  as  '*  that 
^'  monster  in  practice,'^  maintains  its  place  to  this  day.  It  consists 
of  a  bond,  as  we  have  said,  for  double  the  amount  of  the  loan,  with 
a  condition  subjoined,  to  the  effect  that,  upon  payment  of  the  real 
amount  and  interest,  the  bond  shall  be  null  It  is  the  condition 
adjected  which  discovers  the  true  nature  of  the  transaction. 

The  progress  of  sentiment  and  of  legislation  in  Scotland  kept  pace 
very  closely  with  what  we  have  seen  in  England.  The  illegality  of 
usury  is  shown  by  the  forfeiture  of  the  goods  of  the  person  offending 
to  the  Crown.  In  the  beginning  of  the  15th  century,  the  Roman  law 
had  become  the  prevailing  jurisprudence  of  this  country,  and  it  was 
the  pride  of  the  Churchmen,  who  were  the  Conveyancers  of  that  age, 
to  transfer  into  the  instruments  framed  by  them  the  forms  and 
subtleties  proper  to  the  Civil  Law,  to  which  circumstance  is  attri- 
buted much  of  the  redundant  and  tautological  phraseology  in  which 
some  of  our  deeds  are  couched.  The  bond  without  any  allusion  to 
interest,  but  with  the  penalty  of  double  the  amount  upon  failure,  is 
found  in  our  ancient  practice,  and  it  appears  from  two  decisions, 
noted  in  Balfour's  Practicks,  dated  in  the  years  1501  and  1506,  that 
the  penalty  was,  upon  non-payment  of  the  principal  in  terms  of  the 
bond,  rigidly  enforced.  But  in  1548  another  decision,  reported  in 
the  same  work,  shows  the  penalty  in  a  bond  restricted  to  the  amount 
of  the  creditor's  interest  or  damage,  while  a  subsequent  report  proves, 
that  in  1561  interest  was  still  rigidly  disallowed,  whether  stipulated 
in  money  or  in  grain.  Commerce  in  money  being  impatient  in 
Scotland  also  of  the  restraints  imposed  by  the  Usury  Laws,  various 
means  were  devised  for  effecting  loans  by  methods  not  obnoxious  to 
the  condemnation  of  these  laws.  Among  these,  the  chief  was  the 
sale  of  annuities  and  other  annual  rights  out  of  land.  But,  in  1587, 
an  Act  was  passed  by  the  11th  Parliament  of  James  vl,  1587,  cap. 
52,  permitting  interest  at  the  rate  of  £10  per  centum  per  annum^  or 
five  bolls  of  victual ;  and  the  Act  1594,  cap.  226,  made  usury  (ift,  the 
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exaction  of  more  than  10  per  cent  per  annum),  punishable  by  for- 
feiture of  the  capital  sum.  It  is  worthy  of  remark,  that  in  the  next 
year  we  have  a  case  reported.  Graven  v.  Wilson,  July  1595,  in  which  M.  16405. 
a  bond  for  a  penal  sum  of  £50  having  been  given  for  a  loan  of  £30, 
the  whole  penal  amount  was  decerned  for.  The  creditor  was  an 
Englishman,  and  the  decision  occurring  after  that  mentioned  by 
Balfour  in  1548,  may  probably  be  attributed  to  the  admission  in  this 
particular  case  of  the  rule  followed  by  the  English  Law  Courts. 

The  Romans  termed  their  evidences  of  debt  "  nomina  debitorum"  Thb  ticket. 
from  the  circumstance,  that  the  names  of  their  debtors  were  inscribed 
upon  the  upper  part  of  their  deeds.  The  first  instruments  used  in 
this  country,  as  obligations  for  the  payment  of  money  under  a  penalty, 
were  not  intended  for  permanent  securities,  the  creditor's  dependence 
being  placed  upon  the  pepalty  or  upon  a  pledge.  These  instruments 
were  of  the  simplest  description,  and  were  called  bills  in  England — in 
Scotland,  tickets.  The  form  of  the  ticket  was  this :  "  /,  A.  B.,  grant 
"  me  to  be  justly  addehted  to  C.  D.  in  tlie  sum  of  £300  Scots,  which  t 
"  hind  and  oblige  me,  my  heirs,  successors,  and  executors^  to  pay  to 
"  the  said  C.  D.,  his  heirs  or  assignees,  or  any  having  his  order,  and 
**  that  against  the  day  of  next,  under  the  penalty  of  £50 

"  Scats  in  case  of  failure.    In  witness  whereof*'  etc. 

The  Moveable  Bond. — To  the  ticket  succeeded  the  moveable  bond.  The  moveable 
And,  after  the  allowance  of  interest  by  the  Act  1687,  a  clause  of  annual-  ^^^' 
rent  was  introduced  into  the  bond,  which  also  contained  a  provision, 
that  the  creditor  should  have  power  at  any  time  to  crave  his  principal 
sum  without  requisition.     The  latter  clause  was  imported  from  the 
heritable  bond,  in  which  there  were  inserted,  after  the  allowance  of 
interest,  both  a  clause  of  annual-rent,  and  a  power  to  demand  the 
principal  upon  forty  days'  requisition.     Such  a  power  had  been  incom- 
petent, before  interest  was  tnade  legal,  from  the  nature  of  these  herit- 
able securities,  which  were  ostensibly  completed  sales  of  annual-rent, 
with  which  a  condition  for  the  repayment  of  the  price  would  have 
been  inconsistent.     The  terms  of  the  heritable  and  moveable  bonds 
we  particularly  described  in  Hope's  Minor  Practicks  ;  and  it  is  neces-  Title  iii.  sect.  2. 
«arjr  to  mark  the  effect  produced  by  the  introduction  of  the  clause  of 
annual-rent  into  the  moveable  bond.    Previously  this  deed  constituted 
a  moveable  right  from  its  own  nature.     We  have  seen,  however,  that 
the  Law  of  Scotland  regards  as  heritable  all  rights  involving  a  tract 
of  future  time,;  and  upon  this  principle,  as  well  as  the  partiality  with 
»bich  heritable  rights  were  then  regarded,  the  Judges,  after  great 
perplexity  and  many  contradictory  decisions,  as  described  by  Sir 
Tbomaa  Hope  in  the  passage  to  which  we  have  referred,  at  last  came 
^  regard  all  bonds  bearing  a  clause  of  niinual-rent,  although  they 
contained  no  obligation  to  infeft,  as  feuda  pecunice,  and,  therefore, 
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heritabia  This  was  adopted  as  the  leading  principle,  although  sub- 
ject to  certain  qualifications,  the  criterion,  in  judging  whether  a  bond 
was  moveable  or  heritable,  being  the  intention  of  the  creditor  to  let 
the  money  lie  at  interest.  Thus,  a  bond  bearing  interest  with  a  fixed 
terra  of  payment  was  moveable  until  that  term  was  passed  ;  because 
there  was  no  legal  presumption,  until  the  term  had  passed  without 
payment,  that  it  was  the  creditor's  intention  to  leave  the  money 
bearing  annual-rent ;  and  upon  the  same  principle,  if  interest  was 
payable  before  the  capital,  the  bond  became  heritable  after  the  term 
of  payment  of  the  interest ;  and,  if  the  term  of  payment  was  distant, 
the  bond  was  reckoned  heritable  from  the  first,  the  creditor  s  intention 
being  apparent  to  employ  his  money  long  at  interest.  In  all  cases, 
bonds  were  heritable  after  the  term  of  payment  of  the  capital,  and 
remained  so,  until  requisition  was  made,  or  a  charge  given,  for  pay- 
ment of  the  capital,  which  showed  the  creditor's  intention  to  convert 
the  money  into  a  moveable  form.  When  if  was  the  creditor's  desire 
to  give  the  bond  to  his  heir  at  all  hazards,  it  was  in  his  power  to  avoid 
the  risk  of  its  becoming  moveable  through  his  doath,  by  taking  it 
payable  to  his  heirs  secluding  his  executors.  The  construction  thus 
imposed  upon  bonds  bearing  interest,  was  attended  with  great  hard- 
ship to  the  younger  branches  of  families,  whom,  in  compliance  with 
the  feudal  notions,  it  impoverished,  in  order  to  aggrandize  the 
heir;  and  an  Act  was  passed  in  the  rebellious  Parliament  1641, 
No.  85,  to  correct  the  evil.  The  Statute  was  entitled  an  "  Act  in 
**  favor  of  orphans,  fatherless,  and  others ;"  and  it  proceeded  upon  a 
narrative  of  the  many  pitiful  effects  daily  found  and  increasing 
anent  the  misery  and  poverty  of  orphans  and  fatherless  children, 
occasioned  by  the  ignorance  of  parties  taking  bonds,  etc.,  with 
clauses  of  annual-rent,  in  order  that  the  principal  sum  might  not 
remain  unprofitable,  but  not  intending  that  such  securities  should 
belong  to  their  heirs  to  the  prejudice  of  their  bairns  and  other  nearest 
of  kin  ;  that,  notwithstanding,  such  securities  were  interpreted  to  be 
heritable,  and  pertain  to  the  heir,  whereby  the  rest  of  the  children 
and  nearest  of  kin  were  left  pitifully  unprovided,  brought  to  great 
poverty  and  misery,  and  forced  to  become  beggars.  This  Act  was 
rescinded  at  the  Restoration,  but  the  remedy  which  it  provided  was, 
with  some  variation  and  improvement,  revived  by  the  Statute  166J, 
cap.  32,  which  ordains  that  all  contracts  and  obligations  containing 
annual-rent,  shall  be  interpreted  to  be  moveable  bonds,  unless  they 
contain  an  obligation  to  infeft,  or  be  conceived  in  favour  of  heirs  and 
assignees  secluding  executors ;  in  either  of  which  eases  the  sum  is  to 
belong  to  the  heir,  otherwise  they  are  to  appertain  to  the  nearest  of 
kin  and  the  defunct's  executors  and  legatees,  according  to  the  law 
and  practice  of  moveables.  The  same  Statute,  however,  declares  that 
bonds  bearing  interest  shall  remain   heritable  quoad  fiscum,  thus 
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exempting  the  bonds  of  denounced  rebels  from  forfeiture  to  the  Crown 
bv  single  escheat ;  and  it  also  exempts  such  bonds  from  the  claims  of 
the  wife  jure  relicice,  and  of  the  husband  jure  mariti. 

We  see,  then,  that  it  is  by  the  force  of  Statute,  that  bonds  bearing 
a  clause  of  interest  are  moveable  as  regards  the  next  of  kin.  Debts, 
which  carried  interest  ex  lege,  and  not  by  paction,  were  always  move- 
able, for  the  same  reason  as  bonds  not  bearing  interest,  viz.,  that 
there  was  no  room  to  presume  the  creditor  intended  them  to  lie  long 
at  interest. 

We  are  now  better  prepared  than  we  should  have  been,  without 
these  introductory  remarks*  to  examine  the  terms  of  the  personal 
bond.  In  commenting  upon  this  and  other  deeds,  we  shall  generally 
make  use  of  the  Styles  published  by  the  Juridical  Society. 

Personal  bonds  are  either  for  the  payment  of  money,  or  ad  facta  Peiwonal  bokd 
prcdstanda.    We  shall  examine  the  money-bond  first,  as  the  most  ^"^kioKEy!^"^ 
simple.     In  this  deed  the  obligation  to  pay  is  the  main  and  essential 
part,  but  the  common  form  consists  of  four  clauses — 

(1.)  The  narrative,  or  cause  of  granting. 

(i)  The  obligation. 

(3.)  A  consent  to  registration  ;  and* 

(4.)  The  testing-clause. 

1.  The  narrative, — The  deed  commences  with  the  granter's  name  The  narra 
and  designation,  which  should  be  so  explicit  as  to  distinguish  him  '^^^'^" 
from  all  others.     The  want  of  a  designation,  or  of  a  sufficient  one, 
will  not  annul  the  deed,  but  it  may  render  an  action  necessary,  in 
order  to  prove  the  identity  of  the  granter.     Sec  an  example  of  this  in 
Milne  V.  Murray,  loth  February  1665.   In  a  loan,  the  cause  of  grant-  m.  ii657. 
ing  will  be  an  acknowledgment  of  the  money  borrowed: — "/,  A.,  The  ooksidfr 
''grant  me  instantly  to  have  borrowed  from  B.  the  sum  q/*  £1000  ^'^'^'*' 
"  sterling,  wliereof  I  hereby  acknowledge  Uie  receipt,  renouncing  all 
"  exceptions  to  the  contrary.**     If  the  money  has  been  received  pre- 
viously to  the  date  of  the  bond,  instead  of  the  word  "  instantly,"  the 
term  or  day  upon  which  the  sum  was  got  should  be  inserted,  which 
thus  fixes  the  period  from  which  interest  begins  to  run.     A  bond, 
stipulating  interest  from  a  prior  date,  was  found  not  to  be  usurious, 
it  being  presumed,  although  not  mentioned,  that  the  principal  had 
keen  then  advanced  ;  Scot  v.  Baillie,  7th  November  171 1.     The  ac-  M.  i6420. 
knowledgment  of  receipt,  and  renunciation  of  objections,  are  expres- 
sions derived  from  the  Civil  Law.     Under  the  contract  of  mutuum., 
^here  it  referred  to  money,  the  part  of  the  lender  was  to  pay  the 
8um,  and  the  acknowledgment  of  receipt  of  it  was  the  evidence  that 
Ws  part  of  the  obligation  had  been  performed.   But;  in  case  the  obli-  Exceptiokwow 
gation  might  fall  into  the  lender's  possession  before  the  money  was '*'*'"*^  ^ '''*^' 
piiJ,  he  was  allowed  a  certain  time  to  prove  the  objection  non  nume- 
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CoHsiDBRATioii  votce  pecutiicB — that  the  money  had  not  been  told  or  paid  to  him.    It 
^tS^^^'"       ^^  ^^  ^^^^  objection  that  the  renunciation  refers. 

We  must  keep  in  view  as  a  general  rule,  that  the  greater  part  of 
our  styles  in  writs  regarding  moveables  are  derived  from  the  Civil 
Law ;  while  those  relating  to  land-rights  have  their  source  almost 
entirely  in  the  feudal  customs. 

In  some  forms  there  is  a  mere  acknowledgment  of  being  ^^addebted 
"  and  owing,"  without  specifying  the  origin  of  the  debt.     But  the 
style  we  have  quoted  is  more  eligible,  because  it  gives  the  history  of 
the  transaction,  and  shows  that  the  bond  is  granted  for  an  onerous 
consideration.     It  excludes  also  the  allegation,  that  the  bond  is  for  a 
former  debt ;  and,  in  order  the  more  effectually  to  exclude  such  ques- 
tions, where  there  have  been  previous  transactions  between  the  par- 
ties, and  other  debts  are  owing  by  the  grantor  to  the  same  creditor, 
it  is  advisable  to  insert  such  a  statement,  as  will  show  that  the  bond 
is  for  a  new  and  additional  debt,  and  not  a  security  for  a  previous 
one.     The  acknowledgment  and  discharge  complete  the  lender's  part 
of  tlie  contract ;  and  then  comes — 
Obuqatioh  of      2.  The  obligation  of  the  borrower, — It  is  in  these  terms : — "  Which 
AMD  HirREPBB^  "  ^^^  ^f  ^^  ^^^  stevHng  I  bind  and  oblige  myself,  my  heirs,  executors, 
8BNTAT1VK8.      "  and  succcssors,  to  repay  to  the  said  B.,  and  to  his  heirs,  executors^ 
^<  or  assignees.'*    It  is  this  clause,  which  gives  to  the  bond  its  distinc- 
tive character  and  effect,  as  the  instrument  by  which  a  debt  is  con- 
stituted in  a  valid  form,  so  as  to  subsist  until  discharged,  or  extin- 
guished by  prescription.     A  mere  statement  in  the  narrative  of  an 
abortive  security,  that  a  debt  existed  thirty-seven  years  before,  but 
without  an  obligation  to  pay  any  sum,  was  held  not  to  be  equivalent 
to  a  bond,  and  insufficient  to  prove  the  subsistence  of  the  alleged 
15  D.  594.        debt,  in  Hamiltons  v.  Hope,  26th  March  1853.     In  this  case  it  was 
observed  by  Lord  Fullekton,  that  an  I.  0.  U.  is  evidence  of  a  debt 
at  its  date  ;  but  that  we  have  very  little  information  as  to  the  prin- 
ciples of  law  upon  wliich  such  a  document  is  to  be  dealt  with,  or  how 
long  it  will  subsist.     The  obligation  is  by  the  grantor  and  those  who 
will  represent  him  after  his  death.     By  law,  a  creditor  has  recourse 
against  all  the  representatives  and  property  of  his  debtor.    But  there 
are  certain  principles — and  a  certain  order — according  to  which  the 
Okueh  ok  i.iA-  liability  of  the  different  classes  of  heirs  is  determined.    The  heir- 
t"hTtokrow-    ^^"'^w,  who  succeeds  to  the  heritable  property,  is  primarily  liable 
kr's  RBPME8EH-  for  dobts  whicli  by  their  nature  are  heritable,  and  the  executors  arc 
TATIVE8.  liable  for  those   which  are  moveable.      There  are  also   different 

degrees  of  liability  amongst  heirs  in  heritage.  The  heir  of  line  is 
liable  first ;  he  is  also  called  the  heir-general,  because  he  succeeds  to 
all  the  property  not  given  to  another,  and,  therefore,  represents  gene- 
rally the  ancestor,  and  is  primarily  liable  for  his  debts.  The  heir  of 
conquest  is  next  liable,  on  account  of  the  generality  of  his  succession; 
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and  after  these  the  heirs  of  provision,  as  heirs-male,  or  of  a  marriage, 
or  heirs  of  tailzie^  who  succeed  only  to  the  subjects  provided  to  them ; 
aud  these  also  are  liable  according  to  the  more  or  less  general  charac- 
ter of  their  succession,  the  heir  of  tailzie,  or  other  heir  of  provision  to 
a  particular  subject,  not  being  liable  until  after  those  whose  succes- 
sion is  of  a  more  extensive  kind.     A  creditor  has  the  option  of  pro-  Discussion 
ceeding  cither  i^ainst  the  heir  or  against  the  executors  ;*  but,  if  he  ^l  J[^*  ™"® 
prefers  calling  the  heir,  he  must  take  the  different  heirs  in  the  order  kowek. 
which  we  have  mentioned,  the  remoter  heirs  having  a  right  to  what 
is  called  the  privilege  of  discussion — that  is,  to  have  those  primarily 
liable  sued  for  the  debt,  before  a  demand  is  made  upon  themselvea 
This  is  a  privilege  derived  from  the  Roman  Law  in  regard  to  the 
liability  of  principal  and  cautioners,  which  we  shall  afterwards  have 
occasion  to  explain.    Discussion  amounts  to  this,  that  not  only  must 
the  party  first  liable  be  called  in  an  action,  and  decree  obtained 
against  him,  but  also  that   complete  diligence  must  be  executed 
against  his  personal  estate,  and  his  heritable  estate  adjudged ;  Edgar  M.  3576. 
Y.  CraigmiUar's  Heirs,  22d  March  1627.     In  some  bonds,  the  whole 
of  these  classes  of  heirs  have  been  anxiously  enumerated,  and  the 
privilege  of  discussion  renounced,  in  order  to  give  the  creditor  direct 
recourse  against  any  one  representing  the  debtor.     But  this  is  a  form 
to  be  resorted  to  only  in  very  special  circumstances  ;  and  the  common 
style  already  quoted  effectually  secures  recourse  against  every  repre- 
sentative and  all  the  property  of  the  debtor.     Wherever  there  is 
any  probability  that  it  may  be  useful,  the  debtor  should  be  made  to 
renounce  on  behalf  of  his  heirs  the  privilege  of  discussion,  which 
will  obviate  the  trouble  and  expense  of  suing  an  heir  first  liable  but 
unable  to  pay»  and  will  give  immediate  recourse  against  any  remoter 
heir  who  has  the  meana     Of  the  practical  application  of  the  right  to 
require  discussion  there  is  an  example  in  Burnett  v.  Burnett,  4th  i6  D.  780. 
March  18o4f— acase  which  illustrates  the  doctrine,  that,  when  per 
trpreuum  one  part  of  an  obligant's  estate  is  bound  only  subsidiarie, 
the  representative  in  that  part  is  entitled  to  require  discussion  of  the 
remainder  of  the  estate.    Thus  in  an  entail  bonds  of  provision  were 
narrated,  with  a  declaration  that  the  entailer's  whole  other  means 
should  be  applied  in  payment  in  the  first  place,  and  that  the  entailed 
lands  and  heirs  of  entail  should  be  liable  only  subsidiarie.     The  heir 
of  entail  was  found  entitled  to  demand  discussion  of  the  entailer's 
<»ther  estates,  before  subjecting  him  or  the  entailed  land&   But,  while 
all  the  heirs  are  liable,  those  not  primarily  liable  are  released,  if  the 
creditor  accepts  the  obligation  of  the  heir  who  is  the  proper  debtor 

*  b  the  BrUiah  Linen  Company  v.  Lord  Beay,  28th  May  1850,  it  was  held  that  an  12  D.  940. 
'f^  of  ooDftitation  of  a  personal  debt  can  be  insisted  in  against  the  heir  of  the  deceased 
<^<^,  vitbont  calUng  his  executors.    See  also  the  case  of  Smith's  Trustees  v.  Smithy  de- 
*=U  27th  Joae  1862,  where  tho  question  was  very  fully  discussed. 
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without  any  demand  upon  the  others.  Accordingly,  in  a  case  where 
the  creditor  transacted  with  the  general  representative,  receiving  his 
bond  of  corroboration  and  payment  of  interest  during  a  series  of 
years,  thus  accepting  of  him  as  his  debtor,  the  ancestor  having  left 
sufficient  funds,  such  creditor  could  not  afterwards  go  against  another 
heir  liable  subsidiarie;  Threipland  v.  Campbell^  23d  February  1855. 

The  word  "  successors"  in  the  obligation  means  such  representa- 
tives as  take  the  succession,  not  by  the  operation  of  law,  but  by  a 
special  conveyance. 

Ii^  the  case  of  the  Lord  JiLstice-Clerk  v.  Hamilton,  21st  January 
1708,  it  was  objected  to  a  bond,  that  the  debtor  bound  his  heirs  and 
successors,  but  not  himself.  This  objection  was  based  upon  the  autho- 
rity of  a  title  in  the  Civil  Law,  which  made  void  all  obligations  not 
beginning  a  defuncto  ;  but  it  was  disregarded. 

The  sum  in  the  bond  is  the  amount  owing,  which  is  called  the 
principal  sum,  or  the  capital,  from  caput,  which  in  the  Roman  Law 
has  that  meaning.  By  the  Act  1 621 ,  cap.  28,  it  was  made  lawful  to 
add  to  the  principal  the  interest  until  the  term  of  payment,  provided 
neither  principal  nor  interest  was  exacted  before  the  term.  The 
object  was  to  make  the  interest  as  well  as  the  principal  bear  interest 
from  the  term  of  payment.  This  Act  is  one  of  those  repealed  by 
17  &  18  Vict.  cap.  90.  But  the  same  may  still  be  done,  when  it  is 
intended  to  add  the  first  term's  interest  to  the  loan.  The  obligation 
is  "  to  repay,"  In  the  old  styles  the  word  *' deliver"  was  added  in 
conformity  with  the  contract  of  mutuum,  in  which  the  borrower  s 
obligation  was  to  re-deliver  as  much  of  the  same  article  as  he  had 
received.  The  creditor's  name,  we  have  already  seen,  must  be  inserted, 
the  Act  1696,  cap.  95,  declaring  writs  subscribed  and  delivered  blank 
to  be  null.  Although  the  creditor's  heirs  or  executors  be  not  specified 
in  the  bond,  it  will  nevertheless  descend  to  his  executors,  in  terms 
of  the  Act  1661,  cap.  32.  And  if  the  bond  be  taken  to  the  creditor 
and  his  heirs,  without  naming  executors,  still  it  will  descend  to  the 
executor,  he  being  hceres  in  mobilibus.  The  word  "  heir"  is  a  generic 
term,  and  the  executor  is  the  heir  in  that  kind  of  property  under 
which  the  moveable  bond  is  classed  ;  see  Blair  v.  Blair,  1 6th  No- 
vember 1849.  If  a  bond  were  taken  to  a  party  and  his  heirs-male, 
that  would  exclude  the  executor,  because  here,  instead  of  the  general 
terms,  there  is  used  a  term  so  qualified  as  to  define  a  particular  class 
of  heirs ;  and  as  there  is,  therefore,  no  room  for  the  presumption 
that  the  executor  is  meant,  he  is  as  effectually  excluded  as  if  it 
had  been  done  by  express  words.  But,  whenever  there  is  room  for 
the  presumption,  the  bond  will  be  accounted  moveable  ;  and  this  was 
held  in  the  case  of  a  bond  payable  to  a  party  and  the  heirs  of  her 
body,  which  was  decided  to  he  moveable,  and  so  transmissible  by 
testament ;  Duffs  v.  Duff,  5th  June  1745.     But,  if  it  is  the  creditors 
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wish  that  the  bond  descend  to  his  heir-at-law,  the  Statute  of  1661  Seclusion  of 
points  out  the  way  to  accomplish  this,  viz.,  by  making  it  payable  to  "^'^^"^«^- 
the  creditor  and  his  heirs,  secluding  eooecutors.     These  words  render 
a  bond  for  money  heritable  sua  natura  ;  Ross  v.  Ross's  Trustees,  4th  f.  c. 
July  1809.      In  this  case  it  was  decided,  that  a  bond  taken  to  the 
creditor  and  his  heirs  and  assignees,  secluding  executors,  could  not 
be  transmitted  by  an  English  testament,  although  moveable  property 
in  Scotland  may  be  conveyed  by  such  an  instrument — because  a  bond 
secluding  executors  is  by  its  own  nature  heritable.     This  decision  is 
in  opposition  to  the  opinion  expressed  by  Mr.  Erskine.     If  it  is  wished  jngt.  ii.  2. 12. 
that  the  heir  of  line  should  succeed  to  arrears  of  interest  due  at  the 
creditor's  death,  this  may  be  effected  by  adding  after  '*  secluding  eoce- 
**  cutors"  the  words,  '^frovi  the  said  principal  sum,  and  interest 
"  t/iereo/."     This  gives  to  such  bonds  a  character  more  extensively 
heritable  than  the  ordinary  heritable  rights  of  land,  which  do  not 
preclude  the  executor  from  receiving  arrears  of  rent  due  at  the  an- 
cestor's death  ;  and  bonds  secluding  executors  are  not  subject  to  the 
ancient  rule,  which  suspended  the  heritable  character  of  bonds  until 
after  the  terra  of  payment,  but  on  the  contrary  they  are  heritable 
from  their  date ;  Muir  v.  Muirs,  July  1687.     It  is  also  to  be  carefully  m.  5524, 
kept  in  view,  that  if  an  heritable  right  of  any  kind  be  conveyed  in  Bonds  con- 
the  bond  as  a  security,  that  changes  the  nature  of  the  bond,  and  ^^^^J^^J^^^ 
converts  it  into  an  heritable  right.     In  Frasers  Trustees  v.  Fraser,  security. 
12th  July  1749,  the  sum  contained  in  a  moveable  bond  was  held  ^  •'*^^^- 
heritable,  because  the  debtor  had  assigned  in  security  of  it  a  portion 
of  a  separate  heritable  security  belonging  to  him;  and  in  Watson -^i-^^^^ 
^.  Macdonald,  5th  December  1794,  personal  debts  were  found  to  be 
heritable,  because  a  lease  of  land  had  been  assigned  in  security  of 
them. 

As,  before  the  Act  166 J,  bonds,  though  bearing  clauses  of  annual-  Effect  op 
rent,  were  held  to  be  moveable  before  the  term  of  payment,  so,  al-  cI'Auseofintk 

.1  ,        ,  .  ,,  ,   -  •  /.      1  A  REST  IN  CHANO- 

tnough  the  JUS  rehctos  was  exempted  from  the  operation  of  those  Acts,  iko  charactbr 
yet,  if  the  husband  die  before  the  term  of  payment,  the  bond  is  still  ^^  ™^  ^*^"" 
considered  moveable,  and  subject  to  the  widows  claim  ;  Meuse  v.  ^j  gr^oe 
^Taig*8  Executors,  22d  November  1 748.     The  Act  1661  was  thought 
to  have  nothing  to  do  with  the  question  ;  for,  although  thereby  obli- 
gations for  money  were  made  moveable  to  certain  effects,  which  before 
'fere  to  all  effects  heritable,  it  left  everything  moveable  which  before 
»a8  so.     The  same  rule,  of  course,  applies  also  to  the  husband's  claim 
w  regards  bonds  payable  to  the  wife.*   The  effect  of  the  clause  of  in- 

*  In  Gray  \.  IValker,  11th  March  1850,  a  married  woman  having  succeeded  bb  next  of  21  D.  709. 
»'n  to  a  peiKonal  bond  bearing  intereiit  in  regard  to  part  of  the  snra,  in  which  the  term  of 
P^MDent  was  past,  while  in  regard  to  the  rest  it  had  not  arrived,  but  did  bo  before  tlie  dis- 
*^ution  of  the  marriage,  it  was  held  that  the  bond  as  to  the  first  part  was  heritable  quoad 
the  HghtH  of  hosband  and  wife,  and  so  did  not  fall  under  the  jus  manti;  and  that,  as  to  the 
""^^d  part,  it  wa«  moveable,  and  did. 
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terest  in  changing  the  nature  of  obligations  is  strikingly  eichibited  in 
Ross  V.  Oraham^  14th  November  1816.  In  this  case  A.  granted  to 
B/s  trustees  a  general  obligation  to  pay  B/s  debts^  whereof  one  was 
heritably  secured.  This  general  obligation  was  decided  in  the  Court 
of  Session  and  House  of  Lords  to  be  moveable,  and  therefore  payable 
out  of  A.'s  personal  estate,  so  as  to  diminish  his  widow's  claim  under 
her  jus  relictce.  But,  besides  the  general  obligation,  A.  granted  a 
bond  of  corroboration  of  one  of  the  debts,  and  because  the  bond  of 
corroboration  contained  a  clause  of  annual-rent,  it  was  found  to  be 
heritable  quoad  the  widow,  and  so  not  to  affect  the  jus  relictce. 

3.  The  date  of  payment — "  At  the  term  of  Martinmas  next"   For- 
MENT  OP  BOND,  merly,  when  interest  was  illegal,  and  the  creditor  had  to  look  to  the 

penalty  in  the  bond  for  his  profit,  the  term  of  payment  was  made  very 
short,  in  order  that  the  penalty  might  be  soon  exigible.  A  strong 
reason,  which  still  exists,  for  naming  an  early  term  of  payment  is, 
that,  until  the  term  is  passed,  the  debt  is  not  due,  and  the  bond, 
therefore,  will  not  serve,  if  necessary,  as  a  ground  to  secure  payment 
out  of  the  debtor's  moveable  estate  in  his  own  possession,  which  is 
carried  by  priority  of  diligence.  The  practice  is  to  make  the  sum 
payable  at  the  first  term  after  the  transaction. 

4.  The  penalty, — "  With  the  sum  of  £200  sterling  of  liquidate 
penalty  in  case  of  failure,"  We  have  seen  that  the  penidty  was  ori- 
ginally introduced  as  a  covert  method  of  obtaining  profit  upon  money 
before  interest  was  allowed  by  law.  In  old  bonds  the  amount  of  the 
penalty  is  various;  sometimes  extending,  as  in  the  English  penal 
bond,  to  double  the  principal.  But,  now  that  the  exaction  of  interest 
is  legal,  the  insertion  of  a  penalty  has  no  reference  to  that  purpose 
The  profit  upon  the  loan  is  secured  by  the  obligation  of  interest.  The 
penalty,  therefore,  is  intended  to  cover  the  damages  which  the  credi- 
tor may  sustain  by  failure  of  payment.  It  is  called  liquidate  penalty, 
because  it  is  an  ascertainment,  constituted  in  a  liquid  form,  of  what 
the  creditor  may  demand  in  name  of  damages  for  non-payment.  We 
say,  of  what  the  creditor  may  demand,  because  he  is  not  entitled  as 
a  matter  of  course  to  recover  the  amount  of  the  penalty  specified  in 
the  bond.  On  the  contrary,  since  interest  was  permitted  by  the  Act 
]  587,  the  penalty  has  been  held  by  the  Court  to  relate  merely  to  the 
expenses  which  the  creditor  may  incur  in  the  steps  necessary  to 
enforce  payment,  and  as  an  expedient  to  facilitate  the  recovery  of 
those  expenses.  It  must  be  regarded,  therefore,  as  clearly  fixed,  that 
the  penalty  specified  in  a  bond  is  always  restrictable  to  the  amount 
of  the  expenses  incurred  in  enforcing  payment.  There  is  no  law  or 
regulation  determining  the  amount  of  the  penalty  in  proportion  to 
the  principal  sum.  By  1672,  cap.  19,  anent  adjudications,  it  was 
enacted  that  the  creditor  should  have  adjudged  to  him  as  much  of 
his  debtor's  lands  as  should  be  equivalent  to  the  debt  and  interest, 
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with  a  fifth  part  more  in  respect  the  creditor  wants  the  use  of  his 
money,  and  is  necessitated  to  take  land  for  the  same.     This  propor- 
tion of  one-fifth  is  supposed  to  have  been  the  average  amount  of  the 
I)enalties  then  in  use  to  be  taken.     And,  after  the  passing  of  this 
Act,  it  was  adopted  by  practitioners  as  a  rule,  and  has  since  been 
confirmed  by  the  general  practica     The  Court  of  Session,  under  their 
mixed  jurisdiction  of  law  and  equity,  make  the  penalty  subject  to 
the  exercise  of  their  nobUe  officium^  and  limit  the  creditor's  demand 
under  it  to  his  expenses  actually  incurred.     But,  although  the  Court 
thus  modifies  the  penalty,  it  will  not  supply  one  where  it  is  omitted ; 
Ledie^  6th  January  1705.     A  penalty  ought  always,  therefore,  to  be  M.  7429. 
inserted  in  bonds,  as  it  insures  ready  execution  for  expenses,  and  for 
this  other  reason  also,  that,  if  a  suspension  of  a  charge  upon  the  bond 
is  brought,  the  expenses  being  through  the  medium  of  the  penalty 
liquidated  as  well  as  the  principal  sum,  the  caution  found  in  the  sus- 
pension will  cover  the  expenses  as  well  as  the  capital     The  question 
here  occurs.  At  what  point  is  the  penalty  incurred  ?    The  bond  says 
''in  case  of  failure" — that  is,  by  the  literal  interpretation,  if  the 
principal  be  not  paid  at  the  specified  term.     But  it  is  rarely  or  never 
contemplated  by  either  party  that  payment  shall  either  be  asked  or 
made  at  the  term  specified.     When,  then,  is  the  failure  incurred  Definition  of 
which  brings  the  penalty  into  efiect,  and  how  is  it  to  be  ascertained  ?  ^^^  failure. 
Die  answer  to  this  question  will  be  obtained  by  referring  to  the  old 
style  of  the  moveable  bond,  being  the  first  writ  in  Dallas's  system, 
where  the  penalty  (which  is  there  caUed  liquidate  expenses)  is  made 
payable  "  in  case  of/aUeie,  or  registration  of  thir  presents  in  our  de- 
fault" The  alternative  here,  viz.,  registration  in  default,  is  explanatory 
of  the  term  *^ failure  ;"  and  this,  therefore,  is,  in  the  ordinary  case, 
the  point  at  which  the  penalty  begins  to  be  exigible,  viz.,  the  placing 
tbe  bond  upon  record,  which  is  a  judicial  procedure  towards  enforce- 
Qient  of  the  obligation.    The  expenses  which  fall  under  the  penalty, 
and  are  recoverable  by  virtue  of  it,  are  ordinarily  the  common  expenses 
ofdihgenca     When,  therefore,  a  bond  has  been  the  subject  of  litiga-  Whatpknalty 
tion,  a  decree,  finding  the  debtor  liable  in  the  sums  contained  in  the  ^o^^^^. 
bond,  principal,  interest,  and  penalty,  does  not  entitle  the  creditor  to 
i^ver  the  expenses  of  the  litigation,  unless  he  obtain  a  special  de- 
cemiture  for  these ;  Gordon  v.  MaiUandy  27th  November  1761.  Here  M.  10050. 
there  was  an  appeal  to  the  House  of  Lords,  which  pronounced  an 
affirmance  of  a  decree  for  the  sums  in  a  bond,  with  a  fifth  part  more 
of  penalty  in  terms  of  the  bond.     The  Lords  allowed  the  expense  of 
the  diligence  used  in  putting  the  decree  into  execution,  but  suspended 
the  letters  quoad  the  remainder  of  the  penalty.     The  case  of  Young  m.  i0053. 
^'Sindair^  21st  May  1796,  is  to  the  same  effect.     And  when,  in  a 
suspension  of  a  charge  given  for  principal,  interest,  and  penalty,  the 
letters  are  found  orderly  proceeded — that  is  to  say,  when  the  charge 
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IS  sustained  as  regular  and  not  liable  to  suspension — if  the  debtor 
shall  thereupon  tender  payment  of  principal,  interest,  and  the  neces- 
sary expenses,  and  that  offer  be  refused,  the  refusal  is  a  ground  for 
a  second  suspension;  Cowper  v.  Stuaii,  4th  January  1740.  When, 
therefore,  it  is  intended  to  demand  more  expenses  than  the  necessary 
cost  of  diligence,  such  further  expenses  must  be  specially  craved  and 
decerned  for.  The  penalty  is  not  necessarily  limited  to  the  mere 
charges  of  diligence,  but  will  be  held  to  cover  other  expenses  properly 
incurred,  as,  for  instance,  the  expense  of  defending  a  bond  against  a 
third  party,  which  may  be  recovered  under  the  penalty  from  the  proper 
debtor,  although  the  third  party  was  not  found  liable  in  expenses  ; 
AUardes  v.  M orison,  19th  June  1788  ;  Ramsay  v.  Ooldie,  22d  June 
1826;  and,  where  a  cautioner  has  paid  a  debt  and  interest,  he  is 
entitled  under  the  penalty  in  the  bond  to  recover  interest  upon  the 
interest  he  has  paid,  as  well  as  the  expense  of  the  assignation  by  the 
creditor  in  his  favour ;  Inglis  &  Weir  v.  Renny,  23d  June  1825.  The 
use  of  a  penalty  in  a  bond,  therefore,  is  simply  to  afford  tlie  means 
of  recovering  the  expense  of  enforcing  the  obligation,  and  obtaining 
indemnification.  It  need  scarcely  be  remarked,  that  the  penalty  is 
additional  to,  and  corroborative  of,  the  principal  debt,  and  not  an 
alternative  allowed  to  the  debtor,  although  by  the  note  of  a  case 
preserved  in  Balfour's  Practicks,  it  appears  to  have  been  ingeniously 
contended,  that,  by  paying  the  penalty,  the  debtor  was  released  from 
the  obligation  for  the  principal. 

5.  Interest, — We  have  next  that  part  of  the  obligation  which  pro- 
vides for  the  payment  of  interest : — "  And  the  legal  interest  of  Hie 
"  said  principal  sum  from  the  date  of  these  presents  (or  from  sucli 
"  prior  date  of  payment  as  may  have  been  already  mentioned)  to  the 
^  foresaid  term  of  payment,  and  thereafter  during  the  non-payment 
**  thereof  and  that  at  two  terms  in  the  year,  Whitsunday  and  Martin- 
"  mas,  beginning  the  first  payment  of  the  said  interest  at  the  said 
"  term  of  Martinmas  next"  {i.e.,  at  the  term  already  fixed  for  payment 
of  the  principal  sum),  ''for  the  proportion  thereof  which  shall  be  due 
"  at  that  term,  and  the  need  payment  of  the  same  at  the  term  of  Whit- 
"  Sunday  18  ,/or  the  half  year  immediately  preceding,  and  sofort/i 
"  by  equal  pmiions  at  the  said  two  terms,  yearly,  termly,  and  continu- 
"  ally  thereafter,  so  long  a^  the  said  pHndpal  sum  shall  remain 
"  unpaid/' 

The  usury  laws  having  been  repealed  by  17  &  18  Vict.  cap.  90, 
there  is  now  no  limitation  in  the  rate  of  interest  which  may  be  stipu- 
lated upon  a  bond  or  other  security.  Formerly  five  per  centum  per 
annum  was  the  legal  rate.  Now,  the  rate  must  in  every  case  depend 
upon  the  amount  stipulated  for  in  contracting  the  loan.*  Interest  is 
due  from  the  term  stipulated  in  the  bond,  and,  if  the  debtor  fail  or 

*  I/?2:al  interest  is  rtill  interpreted  to  mean  five  per  cent.     See  Note,  p.  52. 


CUAP.  I.  THB  PERSONAL  BOND.  205 

refuse  to  pay,  he  is  liable  in  interest  upbn  the  interest  not  paid  from 
the  date  of  a  judicial  demand  followed  by  the  proper  diligence ; 
Findlay,  10th  February  1849.     In  that  case,  a  party  brought  a  sus-  ii  D.  569. 
pension  of  a  threatened  charge  for  arrears  of  interest  upon  a  bond, 
and  he  consigned  the  sum  in  bank.     The  Court  having  sustained  the 
charge  nearly  to  the  full  amount  of  the  interest  claimed,  it  was  held 
that  the  charger  was  entitled  to  interest  upon  the  consigned  sum, 
and  that  it  should  be  legal,  and  not  merely  bank  interest.*     By  the 
general  rule,  interest  is  not  allowed  upon  interest,  and  this  rule  is 
only  avoided  by  a  judicial  or  voluntary  act.     The  cases  in  which  Compound 
accumulation  takes  place  so  as  to  make  interest  run  upon  interest,  *'"*"^**^- 
are  stated  by  Mr.  Bell  in  his  Commentaries.     They  consist  of  judicial  i.  65i. 
sales,  in  which  the  debts  and  interest  are  held  as  accumulated  at  the 
(late  of  payment  of  the  price — of  money  in  the  hands  of  trustees, 
agents,  tutors,  and  others  who  are  bound  in  duty  to  accumulate — of 
voluntary  corroboration,  adding  interest  to  principal — of  denuncia- 
tion, as  we  sliall  afterwards  see — and  of  adjudication.     These,  and 
the  payment  of  interest  by  a  cautioner,  are  the  only  instances  in 
which  interest  is  allowed  upon  interest ;  Jolly  v.  M'NeiU,  28th  May  7  s.  669. 
1829.     The  same  doctrine  will  be  found  in  the  previous  case  of  Duke  F.  C 
of  Queeruberrys  Executors  v.  Tait^  23d  May  1822,  which  illustrates 
also  this  qualification  of  the  general  rule,  viz.,  that,  where  a  debtor 
is  entitled  to  retain  interest  in  security  of  counter  claims,  he  will  not 
be  allowed  to  make  the  right  of  retention  a  source  of  profit  to  him- 
self, but  will  be  held  bound  to  account  for  the  interest,  on  the  same 
footing  as  if  it  were  paid,  or  were  in  the  hands  of  a  third  party  who 
would  account  as  agent.     In  such  circumstances,  therefore,  accumu- 
lation will  be  allowed. 

The  only  other  words  requiring  remark  in  this  part  of  the  bond  are,  Ihterkst  kuks 
"year/y,  termly^  and  continually"     The  practice  of  requiring  pay-^« <^«« "» <'»«"«• 

*  In  an  accuunting,  where  all  liability  bad  been  denied,  the  Court  accumulated  the  priu-  Accumula- 
np»l  and  the  interest  found  to  have  been  due  at  the  date  of  citation,  and  allowed  interest  tions  op  in- 
"p-in  the  accumulated  sum  from  that  date,  though  the  concluBions  of  the  summons  did  not  teeeot. 
ai^er  the  demand.     The  Court,  however,  refused  to  give  biennial  rests  after  the  date  of 
'^Ution,  reats  being  of  a  ])enal  nature,  and  not  to  be  enforced  where  the  liligation  is  not 
^-xatious;  M'Lean  v.  Campbell,  15lh  February  185G.     In  the  cjise  of  Napier  v.  Gordmi^  18  D.  609. 
3^1  October  1831,  interest  upon  arrears  of  interest  was  allowed  from  the  next  tenn  after  the 
•^AJe  of  citation.      The  Lord  Chancellor  observe*] : — **  I  cannot  perceive  the  difference  5  AVil.  &  Sh. 
"  l«tween  the  liability  to  pay  interest,  where  A.  is  indebted  to  B.  for  interest  upon  money  App.  746. 
"  tlue,  and  the  liability  to  pay  interest  upon  interest,  where  A.  owes  B.  money  plus  the 

interest.  You  may  call  it  compound  interest ;  it  is  perfectly  immaterial  as  to  the  Law 
"'■f  Scotland."  .  .  .  *'Thc  party  refusing  payment  upon  the  citation  has  put  himself  t/i 
'  nufrdf  and  is  just  aa  much  liable  to  pay  interest  upon  interest  as  upon  the  principal,  or 

vij  other  debt  which  one  man  owes  another.'*  ..."  In  Scotland  it  is  not  because  it  is 
"  intfnrst,  but  because  it  is  the  hubject*matter  of  the  action,  that  the  Scotch  Law  gives 
'  intfrett  (contrary  to  the  principle  of  the  English  Law),  from  the  instant  that  the  party, 
"  toeing  calLsd  upon  to  pay,  and  who  ought  to  \wy  up<jn  citation,  rcfuBt^s  t<»  pay,  and  thereby 
'  l«comci  tH  mara,'^ 
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ment  of  interest  half-yearly  is  comparatively  recent.  Formerly  the 
annual  rent  was  levied  but  once  a  year,  and  bonds  stipulating  the 
payment  yearly  are  still  occasionally  met  with.  The  word  "  continu- 
"  aUy"  was  introduced  by  the  anxiety  of  Conveyancers  to  avoid  the 
effect  of  the  strict  interpretation  of  obligations  under  the  Civil  Law, 
and  the  risk  that,  in  any  circumstances,  the  payment  of  interest  for 
a  broken  part  of  a  year  or  half  year  might  be  objected  to.  But  there 
is  no  doubt  that  ex  lege  interest  continues  perpetually  due,  while  the 

M.  11648.  principal  remains  unpaid  ;  Powrie  v.  DykeSy  2d  February  1667  ;  and 
that  it  runs  de  die  in  diem,  and  will  be  made  so  payable  whenever 
the  agreement  of  parties  to  pay  termly  shall  cease  or  fail.  If  a  bond 
were  written  without  stipulating  interest,  the  Court  would  decide 
according  to  the  circumstances,  and  award  interest  notwithstanding 
the  silence  of  the  bond,  if  there  were  grounds  for  presuming  such  to 

1  S.  212.  have  been  the  parties'  intention;  Gunningkame  v.  Cunninghame,  13th 

December  1 821.  It  may  be  noticed  here  that  the  penal  interest  im- 
posed by  the  Pupils'  Protection  Act,  12  &  13  Vict.  cap.  61,  is  impera- 

15  D.  712.        tive,  and  the  Court  has  no  power  to  remit  it ;  Ballingal,  3d  June  1853. 

CoNSEirrTo  6.  Clause  of  consent  to  Registration, — We  come  now  to  the  consent 

RR018TRATI0M.  ^q  registratiou.  Having  already  fully  treated  that  subject,  it  is  un- 
necessary here  to  say  more  than  that  the  purpose  of  registration  in 
this  case  will  be  for  preservation,  and  also  for  execution ;  and  a 
charge  of  six  days  must  be  consented  to,  otherwise  the  debtor  will 
be  entitled  to  fifteen  days'  charge,  the  shorter  inducice  introduced  by 
13  &  14  Yict.  cap.  36,  not  being  extended  to  diligence  on  decrees 
and  registered  protests,  excepting  in  edictal  citations.  As  the  Per- 
sonal Diligence  Act,  1  &  2  Vict.  cap.  114*,  although  it  directs  a 
warrant  of  execution  to  be  embodied  in  the  extract  of  the  deed,  yet 
permits  parties  to  proceed  by  the  old  method  of  letters  of  homing 
and  other  separate  steps  of  diligence,  if  they  think  fit,  the  old  form 
of  this  clause,  viz.,  "  that  letters  of  hoiifiing  on  six  days'  charge^  and 
"  all  other  legal  execution,"  etc.,  may  still  be  used.     But  it  is  more  in 

Vide  Note,       accordance  with  the  present  state  of  the  law,  resulting  from  the  Act 

P-  ^72.  referred  to,  that  the  consent  should  be  simply,  that  all  legal  execu- 

tion may  pass  upon  a  charge  of  six  days  upon  a  decree  to  be  inter- 
poned,  etc. 

7.  The  Testing-Clause. — Of  this  clause,  also,  we  have  already  made 
a  particular  examination,  and  it  is  unnecessary  to  recapitulate. 

Such  are  the  terms  of  the  personal  bond  in  its  simplest  form,  and 
it  will  be  seen,  that  in  every  part  it  contains  language,  of  which  the 
precise  import  cannot  be  fully  understood  without  legal  knowledge 
and  research.  Its  terms,  by  inveterate  custom,  although  not  by 
statute,  have  become  fixed,  and  most  of  its  words  may  be  termed 
voces  signatas — words  appropriated  to  the  particular  purpose  which 
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they  serve  in  this  instrument,  and  as  to  which  the  prudent  Convey- 
ancer will  pause  before  substituting  any  others  in  their  room.  The 
form  which  we  have  examined  is  the  simplest  that  occurs,  being 
between  a  debtor  and  creditor,  each  acting  for  himself,  and  in 
reference  to  a  distinct  loan. 

Variciiums  in  Bonds, — Let  us  now  look  at  the  variations  which 
occur,  and,  firsty  at  those  which  arise  from  a  peculiarity  in  the  posi- 
tion of  the  granter,  as  not  acting  for  himself  individually,  but  under 
powers,  judicial  or  voluntary,  on  behalf  of  another. 

a.)  Bond  by  a  Tutor, — This  is  a  deed  not  likelv  to  occur  in  its  Form  of  bonds 
•trict  form,  obliging  the  pupil  only,  on  whose  behalf  the  money  is  "^  ^"^"»- 
borrowed.     The  tutor  cannot  bind  his  pupil  so  as  to  exclude  him 
from  challenging,  after  he  shall  have  attained  majority,  every  deed 
granted  by  his  tutor  on  the  head  of  minority  and  lesion.     A  bond 
by  a  tutor,  therefore,  binding  his  pupil  alone,  would  not  only  be 
subject  to  challenge,  but  must  be  regarded  as  incapable  of  enforce- 
ment during  the  pupil's  minority,  and  until  after  the  quadriennium 
uKils,     But  the  tutor,  or  some  other  person  interested  in  the  pupil 
and  having  confidence  in  the  tutor's  management,  may  be  willing  to 
be  bound  personally  on  his  behalf.     And,  in  this  case,  it  is  still 
pTox)er  to  construct  the  bond  so  as  to  oblige  the  pupil  himself,  since 
the  loan  is  truly  on  his  account,  in  order  to  serve  as  evidence  to  that 
effect  on  behalf  of  the  party  thus  becoming  bound.    In  these  circum- 
stances the  bond  will  be  granted  by  the  tutor,  adding  to  his  proper 
designation  his  character  as  tutor,  with  a  reference  to  the  authority 
under  which  he  acts,  whether  that  be  nomination  in  a  deed  of  settle* 
ment,  a  gift  from  Exchequer,  or  service  as  tutor  of  law.     It  must 
narrate  the  occasion  for  borrowing  the  money,  in  order  to  show  that 
it  was  in  rem  versum.     It  then  acknowledges  receipt  of  the  money 
for  the  use  and  behoof  of  the  pupil,  and  the  tutor  binds  the  pupil 
(who  must   be  properly  designed),  and  his   heirs,  executors,  and 
successors  ;  and  the  tutor  or  other  obligant  will  bind  himself,  and  his 
leirs,  executors,  and  successors.     If  the  tutor  is  the  other  obligant, 
especial  care  must  be  taken,  that  he  is  bound,  not  merely  as  tutor, 
for  that  obligation  would  only  affect  the  pupil's  estate,  but  as  an  indi- 
Tidual ;  and,  in  order  to  make  this  perfectly  clear,  the  narrative 
should  state  his  intention  to  become  bound  not  only  as  tutor  but  also 
personally  and  individually  for  the  creditor's  greater  security.     A 
clause  may  be  inserted,  binding  the  tutor  to  procure  a  ratification  of 
the  bond  by  the  pupil,  when  he  shall  attain  majority,  or  by  his  heirs 
and  executors  in  the  event  of  his  death.     In  order  effectually  to 
exclude  the  objection  of  lesion,  it  is  very  advisable,  that  the  tutor  or 
the  creditor  preserve  evidence  of  the  application  of  the  money — such 
as  receipts  for  board,  education,  clothing,  etc.      This  deed  is  not 
subscribed  by  the  pupil,  but  by  the  tutor  on  his  behalf 
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Form  of  boni>»  (2.)  Bond  by  a  Minor  and  his  Curators, — Tlie  remarks  just  made 
cuRATo^.^'*^  with  regard  to  the  hazard  incurred  by  a  creditor  lending  to  a  pupil, 
apply  also  to  the  bond  of  a  minor  with  or  without  curators.  The 
deed  is  granted  by  the  minor  himself,  with  advice  and  consent  of  his 
curators,  who  must  be  named  and  designed,  and  the  deed  or  nomina- 
tion under  which  they  act,  referred  to.  The  bond  will  run  in  the 
names  of  the  whole  curators,  and  also  of  the  whole  tutors  in  the  case 
of  a  pupil,  if  there  be  more  than  one  ;  but,  if  a  quorum  is  authorized 
by  the  deed  of  nomination  to  act,  then  it  is  sufficient  that  it  be  sub- 
scribed by  tlic  limited  number  appointed  as  a  quorum. 
Form  of  bonds  (3.)  Bond  by  a  Factor. — A  factor  or  commissioner  cannot  bind  his 
BY  factors.  constituent  for  money  borrowed,  without  special  powers  to  that  effect. 
When  such  powers  have  been  granted,  as  to  the  sufficiency  of  which 
the  creditor  must,  of  course,  satisfy  himself,  the  deed  is  in  the  name 
of  the  factor,  whose  power  must  be  narrated,  and  particularly  the 
special  power  to  borrow  money  and  grant  bonds.  He  binds  his  con- 
stituent, who  must  be  accurately  named  and  designed,  and  his  heirs, 
executors,  and  successors.  In  order  to  avoid  any  difficulty  with 
respect  to  the  competency  of  summaiy  diligence  against  the  consti- 
tuent upon  a  bond  granted  by  his  factor,  the  factory  ought  to  contain 
a  consent  by  the  principal  party  to  the  registration  not  only  of  the 
factory,  but  of  the  bonds  to  be  granted  by  the  factor  by  virtue  of  the 
power  conferred  on  him,  to  the  end  that  execution  upon  six  days' 
charge  may  proceed  against  tJie  constituent  himself  In  the  bond 
the  factor  will,  of  course,  consent  to  registration  for  execution  against 
his  constituent. 
Form  of  bonds  (4.)  Bond  by  Trustees, — Loans  are  not  readily  granted  to  trustees, 
BY  TRUSTEES,     jf  ^j^^^  j^^  ^^^  spccially  empowered  to  borrow  money.     The  nature  of 

the  trust,  and  its  exigencies,  may  by  implication  raise  a  constructive 
power,  but  it  is  most  satisfactory,  that  there  be  an  express  authority 
in  the  trust-deed,  and  this  point  ought  to  be  carefully  attended  to  in 
the  preparation  of  trust-deeds  under  circumstances  where  it  may 
become  necessary  or  expedient  to  borrow.  The  bond  is  in  name  of 
the  trustees,  and  is  subscribed  by  tlie  whole,  or  by  a  quorum,  the 
power  to  a  quorum  being  set  forth.*  If  the  truster  is  alive,  they  will 
bind  him,  and,  whether  he  is  alive  or  not,  they  will  bind  themselves 
as  trustees.  Bonds  by  trustees  do  not  furnish  the  means  of  personal 
compulsion,  because  a  party  bound  as  trustee  is  liable  only  to  make 
the  trust  funds  fortlicoming.  He  is  not  liable  to  personal  diligence 
2  D.  639;  under  such  an  obligation  ;  Campbell  v.  Gordon,  21st  February  1840, 
428.    *^^*      affirmed  1 :3th  June  1842.     Trustees,  however,  are  personally  liable 

*  The  Act  24  &  25  Vict.  c.  84,  provides  that  all  trusts  constituted  by  virtue  of  any  dec4 
or  local  Act  of  Parliament,  under  which  gratuitous  trustees  are  nominated,  shall  Iw  held  t«* 
include  a  provision  that  the  majority  of  the  trustees  accepting  and  surviving  shall  be  a 
quorum. 
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to  this  effect,  that,  ailter  granting  an  obligation  to  a  creditor  of  the 
trust,  which  they  liave  the  means  of  paying,  they  are  bound  to  pre- 
serve these  means,  and  they  will  not  be  allowed  afterwards  to  plead 
insolvency  of  the  trust  estate ;  Thomson  v.  M'Lachlans  Trustees,  7  8.  787. 
24th  June  1829.  But,  as  bonds  by  trustees  do  not  furnish  the 
means  of  summary  personal  diligence,  they  are  deficient  in  that 
wrhich  is  generally  the  most  effectual  means  of  recovering  payment  in 
personal  bonds  ;  and  the  creditor  may  probably,  therefore,  require 
tlie  trustees  or  others  to  become  personally  bound,  in  which  case  the 
deed  must  bear  explicitly,  that  they  are  bound  not  only  as  trustees, 
but  personally,  or  as  individuals  conjunctly  and  severally,  and  their 
respective  heirs,  executors,  and  successors.  The  meaning  of  the 
words  "  conjunctly  and  severally,"  we  shall  shortly  have  occasion  to 
explain. 

(5.)  Bonds  by  Burghs  and  Incorporations. — When  tliere  is  occasion  Form  op  bonws 
to  transact  a  loan  with  a  burgh  or  an  incorporation,  the  constitution  of 
the  particular  body  must  be  examined,  in  order  to  ascertain  its  powers, 
and  in  what  manner  the  body  corporate  may  be  effectually  bound.  In 
the  case  of  a  royal  burgh,  no  loan  can  be  contracted  without  a  previous 
Act  of  Council  authorizing  it,  in  terms  of  the  Statute  1 693,  cap.  28, 
and  3  Geo.  iv.  cap.  91,  §  11,  under  the  pain  of  nullity  as  regards  the 
common  good  or  corporate  property,  out  of  which,  therefore,  the  lender 
cannot  recover  his  money ;  but  his  recourse  is  reserved  against  theparties 
contracting,  who,  by  the  older  Statute,  are  made  personally  liable  in 
their  private  fortunes  to  relieve  the  burgh.  The  bond  is  granted  by  the 
provost,  bailies,  dean  of  guild,  and  treasurer,  with  consent  of  the  other 
members  of  Council,  for  themselves  and  for  those  other  members,  all 
as  representing  the  community.  It  recites  the  Act  of  Council  author- 
izing the  contraction  of  the  debt,  and  binds  the  grantors,  and  their 
successors  in  office,  as  representing  the  community  of  the  burgh.  In 
this  form  the  grantors  are  only  liable  as  long  as  they  remain  in  ofiSce, 
and  then  only  to  the  extent  of  the  burgh's  property.  But  the  bond 
continues  a  good  ground  of  diligence  against  their  successors  in  office; 
Lord  Drumlanrig  v.  Bailies  of  Hatuick,  15th  January  1624;  Bowie  y.  m:.  2509. 
Wilson,  7th  February  1695  ;  Livy  v.  Mudie,  6th  August  1 774.  The  m.  2512! 
expediency,  therefore,  of  such  loans  as  regards  the  security  of  the 
money  lent,  depends  upon  the  amount  of  the  corporate  property;  and 
sinfficient  data  for  forming  a  judgment  as  to  what  ought  to  be  obtained 
in  the  annual  accounts  of  the  revenues,  common  good,  and  debts, 
which  by  the  Act  3  Geo.  iv.  above  referred  to,  must  annually  be 
prepared  and  made  accessible.  If  the  magistrates  or  others  are  willing 
to  add  their  personal  security  to  that  of  the  burgh,  care  must  be  taken 
to  have  them  bound  separately  and  distinctly  in  their  individual 
capacities.  In  minor  corporations,  the  bond  will  be  granted  by  certain 
office-bearers  named  in  the  constitution,  or  in  the  act  of  the  society 

14 
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authorizing  the  transaction  ;  and  the  same  rules  apply  in  these  cases 
as  in  royal  burghs,  with  respect  to  the  restriction  of  the  liability  to  the 
corporate  property,  and  the  necessity  of  specially  obliging  as  indivi- 
duals any  parties  willing  to  be  personally  bound.  In  such  cases,  how- 
ever, the  constitution  of  the  body  ought  to  be  examined,  and  the  deed 
made  conformable  in  all  respects  to  its  provisions.* 

When  parties,  acting  for  others  in  any  of  the  capacities  to  which 
we  have  referred,  are  not  the  grantors,  but  the  receivers  of  the  bond, 
Variations  in  it  will  be  made  payable  as  follows,  viz., — In  the  case  of  a  tutor  the 
fko^thb"™^  money  will  be  acknowledged  to  have  been  paid  by  him  as  tutor,  and 
CHARACTER  OF  tho  obligatiou  will  be  to  repay  to  the  pupil,  and  his  heirs,  executors, 
THE  CREDITORS.  ^^^  assigucos,  or  to  the  tutor  for  his  behoof     The  bond  to  a  minor 

and  his  curators  will,  in  like  manner,  be  payable  to  himself  or  his 
curators.  The  Juridical  Society's  Styles  contain  the  form  of  a  bond 
to  a  factor,  acknowledging  receipt  from  him  as  factor,  and  binding  the 
grantor  to  pay  to  the  constituent,  or  to  the  said  A.  B.,  his  present 
factor,  or  to  any  other  factor  legally  authorized  to  receive  the  same. 
This  is  a  convenient  arrangement,  where  the  principal  party  is 
absent.  Wlien  trustees  lend  money,  it  is  unnecessary  to  narrate  the 
terms  of  the  trust-deed.  The  bond  will  acknowledge  receipt  of  the 
money  from  them  as  trustees,  and  bind  the  borrower  to  repay  to 
them,  or  to  a  quorum,  or  to  their  successors  in  office.  The  bond  to  a 
burgh  or  incorporation  is  made  payable  to  the  treasurer  of  the 
burgh,  or  boxmaster  or  treasurer  of  the  incorporation,  or  to  his  suc- 
cessors in  office,  for  the  use  and  behoof  of  the  burgh  or  incorpora- 
tion. Other  examples  of  variations  in  the  style  of  the  bond,  arising 
from  peculiarity  in  the  position  of  parties,  will  be  found  given  in  the 
Juridical  Society's  Styles — as,  for  instance,  a  bond  to  one  in  liferent 
and  another  in  fee — a  bond  to  a  husband  and  wife  in  conjunct  fee 
and  liferent,  and  to  a  wife  excluding  the  jus  maritu  The  terms  and 
effects  of  such  destinations  as  these  will  be  considered  when  we  come 
to  treat  of  settlements  in  contemplation  of  marriage  aud  of  death. 
In  such  cases,  we  may  remark  here  that  it  is  frequently  for  the  in- 
terest and  convenience  of  all  parties,  including  the  debtor,  that,  where 
there  is  a  liferent,  there  should  be  some  party  capacitated  to  receive 
and  discharge  the  principal  sum,  should  the  fiar  be  incapable.  The 
liferenter  may  himself  be  so  empowered,  and  that  will  be  proper  when 
it  is  his  money  that  is  invested.  In  such  circumstances,  there  should 
be  a  declaration,  that  the  liferenter  by  himself  alone,  and  without  the 
consent  of  the  others  named  in  the  bond,  shall  have  power  to  receive 
and  discharge  the  sum,  and  to  do  diligence,  in  the  same  way  as  if  he 
had  been  named  fiar. 

*  Reference  may  be  made  to  "The  Joint  Stock  Company's  Act,  1856  "  (19  &  20  Vict 
c.  47),  and  other  Acts  of  a  similar  nature.    See  Appendix  to  Part  n.  chap.  vi.  title  3. 
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Band  of  Annuity. — The  bond  of  annuity,  when  the  annuity  is  Bonds  op  ah- 
purchased,  states  the  price  as  the  consideration,  and  the  granter*^"^' 
binds  himself,  his  heirs,  executors,  and  successors  whomsoever,  to 
make  payment  to  the  grantee,  "  during  aU  the  days  of  his  lifetime, 
"  of  annuity  of  £100  sterling  at  two  terms  in  the  the  year,   Whit- 
"  Sunday  and  Martinmas,  beginning  the  first  term's  payment  thereof 
"  at   Whitsunday  next,  for  the  proportion   of  the  said  annuity  to 
''fall  due  from  the  date  hereof  to  that  term,  and  the  next  term's 
"  payment  thereof  at  Martinmxi^  thereafter  for  the  half  year  preced- 
"  ing,"  etc.     And  there  is  stipulated  a  fifth  part  more  of  each  termly 
payment  of  liquidate  penalty,  and  interest  from  the  respective  terms 
of  payment. 

Annuities  being  heritable,  because  they  bear  a  tract  of  future 
time,  and  a  yearly  profit  without  relation  to  any  capital  sum  or 
stock,  it  was  formerly  held,  that,  upon  the  death  of  the  annuitant 
between  terms,  the  annuity  ceased  as  at  the  term  preceding  his 
death,  because  it  did  not  become  due  de  die  in  diem,  like  the  interest 
of  money,  but  was  due  in  indivisible  termly  payments,  and,  if  the 
whole  termly  payment  did  not  become  due  by  the  creditor's  surviv- 
ance,  no  part  of  it  was  exigible;  Colebrooke  v.  Oibson-Craig,  14th  13  S.  766. 
May  1835.      When  it  was  intended,  therefore,   that  a  proportion 
should  be  payable  from  the  last  term  till  the  day  of  the  annuitant's 
death,  express  provision  had  to  be  made  to  that  efiect.     But  the 
Apportionment  Act,  4  &  5  Will  iv.  cap.  22,  now  renders  exigible  4  &  6  Will.  iv. 
a  portion  of  an  annuity  for  the  period  from  the  term  till  the  death  of  ^'     ' 
the  creditor,  including  the  day  of  the  death.     This  Act  was  held  to 
extend  to  Scotland  in  the  case  of  Bridges  v.  Fordyce,  7th  March  6  D.  968 ; 
1844,  affirmed  23d  February  1847.  ^  ^"''  ^^^'  ^- 
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Bonds  by  more  than  one  person. — We  are  now  to  examine  tlie  Form  op  jbonds 
niles  which  determine  the  efltect  of  bonds  granted  by  two  or  more 
persona.  As  obligations  among  the  Romans  were  undertaken  by 
certain  verba  solemnia,  and  these  obligatory  words  were,  in  the 
CMe  of  obligations  by  more  than  one  person,  pronounced  by  each 
obligant  separately,  it  resulted,  that  each  obligant  was  liable  for 
the  full  amount  of  the  obligation ;  in  the  words  of  that  jurispru- 
dence, they  were  liable  singuli  in  solidum.  The  rigour  of  this  rule 
was  modified  by  the  Emperor  Hadrian,  who  conferred  upon  co- 
obligants  thus  bound,  a  privilege  called  benefidum  divisionis,  by 
which  any  obligant  was  entitled  to  require  that  the  amount  should  Benefit  of 
be  divided  in  equal  shares  among  the  whole  parties  bound,  and 
each  sued  for  his  own  share  only.  With  us  the  co-obligants  in  a 
bond,  which  binds  them  simply  without  any  words  to  indicate  the  ex- 
tent of  the  obligation,  have  by  common  law  the  benefit  of  division. 
If  the  bond  is  for  a  sum  of  money,  it  is  presumed  that  they  have 
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shared  it  equally,  and  they  are  liable  pro  rata — that  is,  each  for  his 
own  proportion  only ;  but  if  any  obligant  becomes  bankrupt,  the  rest 
must  in  equal  shares  make  up  bis  part.  As  this  rule  takes  its  rise 
from  the  circumstance  of  the  parties  being  joined  in  the  same  obliga- 
tion, its  effect  is  expressed  by  the  word  "  conjunctly."  So  parties 
bound  conjunctly  are  only  liable  pro  rata,  and  they  cannot  be  sued 
separately  in  an  action  upon  the  bond  for  more  than  their  respective 
shares.  There  is  a  case  reported,  Sloan  v,  MacmiUan,  5th  February 
1751,  in  which  the  word  "  conjunctly  "  was  held  to  import  an  obliga- 
tion in  solidvm.  The  document  here  was  a  letter  inter  rusticos^  and 
it  was  construed  according  to  the  presumed  intention  of  the  party. 
But  the  established  legal  acceptance  of  that  word  is,  that  the  whole 
obligants  united  undertake  the  obligation,  and,  therefore,  that  each 
is  liable  only  for  his  share.  The  obligation  is,  therefore,  the  same, 
whether  the  parties  are  bound  simply,  or  with  the  word  "conjunctly" 
added.  If  it  is  intended  to  bind  the  whole  obligants,  not  pro  rata, 
but  so  that  each  will  be  liable  for  the  whole  amount,  that  effect  will 
be  produced  by  binding  them  " severally"  That  word  produces  the 
same  effect  in  a  deed  signed  by  more  than  one  person,  which  resulted 
from  the  obligations  pronounced  separately  under  the  Roman  law. 
So,  when  two  or  more  parties  subscribe  a  deed,  binding  themselves 
severally,  it  is  the  same  as  if  each  gave  an  obligation  bearing,  that, 
although  others  were  bound  with  him,  he  was  himself  liable  for  the 
whole  amount.  From  this  it  results,  that  any  one  of  obligaiffb  bound 
severally  may  be  sued  alone  for  the  full  sum.  Although,  therefore, 
it  may  not  add  to  the  ultimate  security  of  the  obligation,  the  word 
"  severally"  is  very  important  in  providing  instant  and  effectual  re- 
course against  each  party  for  the  whole  amount  of  the  debt  The 
full  liability  of  each  obligant  may  be  qualified,  even  when  the  word 
"  severally  "  is  used  ;  but  it  will  require  express  terms  to  do  so,  as  in 
Farquhar  v.  M'Kain,  28th  July  1638,  where  two  parties  being  bound 
conjunctly  and  severally,  "  Uk  one  for  hie  ovm  part"  the  latter  words 
restricted  the  liability  of  each  to  a  half.  The  same  result  follows,  if 
the  parties  are  all  bound  as  '^fuU  debtors"  or  " as  co-principals  and 
"  full  debtors  "  each  obligant  being  in  that  case  also  liMeinsolidum; 
Dunbar  v.  Earl  of  Dundee^  July  1665.  Parties  bound  together  in  a 
bond  are  liable  in  soUdumy  although  not  bound  severally,  or  as  full 
debtors,  when  the  object  of  the  obligation  is  not  divisible,  of  which 
two  examples  are  noticed  by  Mr.  Erskine,  viz.,  a  contract  for  the 
transport  of  goods;  Orott  v.  Sutherland,  14th  June  1672;  and  an 
obligation  to  provide  a  militia-man  ;  Dickson  v.  Turner,  24th  Novem- 
ber 1697.  But,  when  the  obligation  is  converted  into  damages  for 
non-performance,  it  becomes  divisible,  and  the  parties  are  only  liable 
pro  rata  ;  Denniston  v.  Semple,  15th  July  1669.  And,  when  the 
terms  of  the  obligation  are  such  as  import  a  co-partnery  between  the 
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co-obligants,  they  are  liable  in  soHdum,  tliougli  not  bound  severally 
or  as  full  debtors;  Mtishet  v.  Harvey,  16th  December  1710,  From  M.  i463G. 
favour  to  commerce,  also,  acceptors  and  other  obligants  in  bills 
and  promissory  notes  arc  each  liable  in  solidum,  although  it 
be  not  so  expressed,  as  will  afterwards  be  more  particularly  ex- 
plained. 

As  joint  obligants  are  only  liable  pro  rata,  so  they  have  a  claim  of  Reuef  among 
mutual  relief  against  each  other.     Any  co-obligant,  therefore,  who  ^'^^®"®^"™' 
pays  a  debt,  is  entitled  to  recover  from  the  other  obligants  their  share 
of  the  loss  ;  CarsweU  v.Irvin,  15th  January  1850.     This  right  arises  12  D.  462. 
dejure  by  the  mere  fact  of  payment ;  and  he  who  pays  may,  without 
obtaining   any  assignation,  claim  relief  from  the  other  obligants 
to  this  extent,  that  every  obligant  remaining  solvent  must  pay  an 
equal  share  ;  Craigie  v.  Graham,  21st  December  1710.     When  one  M.  14649. 
of  several  obligants  has  paid  his  own  proportion  of  the  debt,  he  is 
entitled   to  call   upon    the   others   to    pay   their  shares,   so   that 
the  bond  may  be  discharged;  Low  v.  Farquharson,  8th  February 9  8.411. 
1831.      The  creditor  in  a  bond  by  several  obligants   bound  con- 
junctly and  severally  may  exact  payment  from  any  one   of  them. 
But,  when  an  obligant  has  paid,  and  obtained  an  assignation,  he 
cannot  use  his  assignation  so  as   to  defeat  the  right  of  each  co- 
obligant  to  have  the  liability  equalized  among  the  whole  of  their 
number ;  neither  can  this  equality  be  prevented  by  the  interposi- 
tion of  a  stranger  on  behalf  of  any  socius;  Oilmour  v.  Finnie,  lltli  n  S.  193. 
December  1832. 

A  bond  subscribed  by  several  persons  is  generally  for  the  benefit  Principal  and 
of  one  of  their  number,  and  the  rest  become  bound,  in  order  to  give 
him  the  benefit  of  their  credit.  When  the  bond  is  in  this  form,  the 
party  on  whose  behalf  it  is  granted  is  called  the  principal,  and  those 
who  become  bound  for  him  are  termed  cautioners.  When  parties 
are  bound  as  cautioners,  either  in  the  same  deed  with  the  principal 
debtor,  or  by  a  separate  deed,  they  are  entitled  to  this  privilege,  that 
they  may  require  the  creditor,  before  exacting  payment  from  them,  Bekepit  of 
to  use  the  legal  means  of  recovering  the  amount  from  the  principal  "^^^c^bsios. 
debtor.  This  results  from  the  nature  of  the  cautionary  obligation, 
which  imports  that  the  surety  is  bound  only  svbsidiarie  to  this 
effect,  viz.,  that  he  engages  to  pay,  if  the  principal  obligant  fail 
The  ancient  Roman  law  did  not  admit  of  this  distinction.  By  it,  the 
surety  {adpromissor)  was  liable  immediately,  as  well  as  the  principal 
debtor  ;  but  Justinian  conferred  this  privilege  upon  those  who  were 
bound  for  the  debts  of  others,  viz.,  that  the  parties  should  be  sued  in 
the  order  of  their  liability — the  principal  first,  and  his  sureties  after- 
wards. This  privilege  is  termed  heneficium  ordinis — with  us,  the 
benefit  of  discussion ;  and  it,  as  well  as  the  benefit  of  division, 
niav  be  renounced  either  in  express  terms,  or  by  the  cautioners  bind- 
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ing  themselves  as  principals,  or  as  full  debtors.  But  the  privilege  is 
available  wherever  the  surety  is  bound  as  cautioner,  and  has  not 
renounced  it.* 

In  order  to  discuss  the  principal  debtor,  it  is  not  sufficient  that  the 
creditor  merely  ask  payment.  If  the  ground  of  debt  be  not  liquid — 
that  is,  such  as  to  give  him  immediate  execution,  as  a  bond  with 
consent  to  registration  for  diligence,  or  a  bill  or  promissory-note — 
the  creditor  must  constitute  his  debt  against  the  principal  debtor  by 
a  judicial  decree,  and  then  he  must  execute  a  charge  against  his 
person.  This  proceeded  formerly  upon  letters  of  homing,  after  which 
the  debtor  was  denounced  as  a  rebel,  and  the  denunciation  recorded  ; 
and  this  is  the  point  at  which  the  person  of  the  debtor  was  held  to 
have  been  sufficiently  discussed ;  Brisbane  v.  Monteith,  24th  July 
1662.  Now,  by  the  1st  and  2d  Vict.  cap.  114,  §  10,  the  recording  of 
the  execution  of  charge  is  declared  to  have  the  same  effect  as  if  the 
debtor  had  been  denounced  rebel,  and  the  denunciation  registered. 
The  debtor's  estate,  as  well  as  his  person,  must  be  discussed,  his 
moveables  by  poinding  or  arrestment  and  furthcoming,  and  his  heri- 
table estate  by  adjudication ;  Milne  v.  Grceme,  March  1684.  The 
bankruptcy  of  the  principal  debtor  is  held  to  be  sufficient  discussion, 
because,  his  whole  means  being  judicially  transferred  to  his  creditors, 
there  is  no  hope  of  recovery  by  attaching  his  person,  and  no  estate, 
real  or  personal,  against  which  diligence  can  be  directed.  Absence 
from  this  country  is  also  held  to  exempt  the  creditor  from  the 
necessity  of  discussing  the  principal  debtor,  if  the  latter  has  no  estate, 
moveable  or  heritable,  within  the  jurisdiction  of  our  Courts.  If  the 
principal  debtor  be  dead,  it  is  still  necessary  to  discuss  his  heir  and 
estate.  The  contrary  was  found  in  the  case  of  Wishart  v.  Wishart, 
16th  May  1835,  but  the  decision  was  reversed  upon  appeal,  12th  May 
1837.  But,  although  the  beneficium  ordinis  obliges  the  creditor  to 
discuss  the  principal  debtor,  the  cautioner  may  be  sued  in  the  same 
action  with  the  principal,  provided  execution  against  the  cautioner 
be  superseded,  until  the  principal  is  discussed  ;  Douglas  v.  Lindsay^ 
December  1662  ;  Primroses  v.  Commissary  Clerks  of  Edinburgh,  1st 
July  1737  ;  Macdonell  v.  Rankin^  7th  July  1829.     An  obligant  upon 
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*  The  benefit  of  discnssion,  formerly  competent  to  a  cautioner,  is  abolished  by  "  The  Mer- 
cantile Law  Amendment  Act  (Scotland),  1856.'*  By  section  8th  it  is  enacted,  "Where  any 
person  shall,  afler  the  passing  of  this  Act,  become  bonnd  as  cautioner  for  any  principal 
debtor,  it  shall  not  be  necessary  for  the  creditor  to  whom  such  cautionary  obligation  shall 
be  granted,  before  calling  on  the  cautioner  for  payment  of  the  debt  to  which  such  cautionary 
obligation  refers,  to  discuss  or  do  diligence  against  the  principal  debtor  as  now  required  by 
law ;  but  it  shall  be  competent  to  such  creditor  to  proceed  against  the  principal  debtor  and 
the  said  cautioner,  or  against  either  of  them,  and  to  use  all  action  or  diligence  against  both 
or  either  of  them  which  is  competent  according  to  the  law  of  Scotland :  Provided  always 
that  nothing  herein  contained  shall  prevent  any  cautioner  from  stipulating  in  the  instru- 
ment of  caution  that  the  creditor  shall  be  bound  before  proceeding  against  him  to  discuss 
and  do  diligence  against  the  principal  debtor." 


CHAP.  L  THE  PERSONAL  BOND.  215 

a  bill  of  exchange  or  promissory  note  cannot  plead  the  beneficium 
ordiniSy  even  although  he  be  bound  expressly  as  cautioner,  because 
the  legal  rules  applied  to  bills  and  notes  do  not  admit  of  such  a  limi- 
tation of  responsibility.     Nor  is  one  who  undertakes  to  guarantee  Guaraktees 
payment  of  a  debt  within  a  certain  time  entitled  to  require  discussion  ^^^^f^^^ 

,        ,  *  TO  FRIYILEOB 

of  the  principal  debtor ;  OaUoway  v.  Robertson  <k  Co.,  1st  July  1826.  of  Diacuasiow. 

A  bond  by  a  third  party  to  see  rents  paid  during  the  currency  of  a  4  S.  132. 

lease  is  not  properly  a  cautionary  obligation,  but  is  a  guarantee, 

subjecting  the  grantor  to  recourse  if  the  rents  are  not  regularly  paid, 

without  any  previous  proceeding  by  the  creditor  against  the  principal 

debtor.     Such  an  obligant,  therefore,  is  not  entitled  to  the  benefit  of 

discussion  ;  Orant  v.  Fenton,  22d  February  1853.     The  same  case  15JD.  424. 

shows,  that  such  a  guarantee,  like  the  obligation  of  warrandice,  does 

not  make  the  granter  liable  for  the  expense  of  suing  the  principal 

debtor.     In  framing  letters  of  guarantee,  it  is  necessary  to  take  care.  Cases  of 

that  the  nature  and  extent  of  the  intended  obligation  be  explicitly 

defined — where  one,  as  taking  burden  for  another,  binds  that  other, 

that  is  only  a  guarantee  of  his  power  to  bind  the  other.     But  where, 

as  taking  burden  for  another,  one  binds  himself,  that  is  a  direct 

guarantee  upon  his  part  of  the  fulfilment  of  the  obligation ;  MoUison's  13  D.  1075. 

Tnutees  v.  Crawjurd,  11th  June  1851.    The  granting  of  a  guarantee 

is  generally  without  consideration  as  between  the  granter  and  grantee. 

The  granter,  therefore,  must  be  strictly  liable  in  the  precise  terms  of 

his  obligation,  otherwise  it  will  not  be  binding.     Every  condition 

also  which  he  stipulates  must  be  fulfilled.     So,  where  the  guarantee 

stipulated  that  an  invoice  should  be  sent  to  himself,  and  that  the 

goods  should  be  delivered  to  a  particular  person,  he  was  held  free, 

neither  of  these  conditions  having  been  fulfilled  ;  Thomson  <&  Co.  v.  I6  D.  943. 

BreadcUbane,  13th  June  1854.     A  cautioner  ad  factum  prcnstandum  Caotioner 

cannot  be  subjected  in  payment  until  the  principal  be  discussed,  ^^^|^^^ 

because  the  principal  alone  can  do  the  thing  for  which  the  obligation 

is  granted ;   and  no  claim  arises  against  the  cautioner  until  the 

principal  has  failed  ;    Milne  v.  Orc&me,  already  cited.     From  the  M.  35S8. 

nature  of  the  bond  of  caution,  which  resolves  into  a  separate  obliga-  Cautioners 

tion  agamst  each  cautioner,  it  follows,  that  the  cautioners  may  be  separately. 

sued  separately  for  their  respective  shares,  and  that  one  or  more  are 

not  entitled,  when  sued,  to  require  that  the  others  be  made  parties  to 

the  action;  Macarthur  y,  Scott,  15th  December  1836.     The  same  15S. 270. 

rule  is  strongly  exemplified  in  Richmond  v.  Qrahamey  8th  February  9  D.  633. 

1847,  where  a  committee  of  certain  subscribers  having  bound  them* 

selves,  ''  as  well  as  the  whole  other  commissioners  and  shareholders, 

"  jointly  and  severally,"  the  individuals  bound  nominaiim  were  held 

liable  to  be  sued  without  calling  the  other  shareholders. 

As  the  sufiSciency  of  bonds,  executed  by  more  than  one  person, 
may  be  affected  by  various  objections  relating  to  their  constitution, 
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duct op  the 
ckeditor. 


M.  2074. 


8  S.  185. 


Jus  cedenda- 
ram  cuUUme.'n. 

Discharge  op 
principal 
debtor  oper- 
ates release 
of  cautioner. 

3  S.  433. 


1  S.  159. 


2  S.  336. 


Discharge  op 
one  cautioner. 


11  S.  103. 


or  to  the  creditor's  conduct  in  relation  to  the  parties  bound,  it  is 
necessary  to  refer  briefly  to  these  objections,  in  order  that  the  pre- 
cautions necessary  to  obviate  them  may  be  apparent.  A  cautioner  is 
not  bound,  although  he  has  signed  the  obligation,  if  the  principal 
debtor  lias  not  signed  it.  This  results  from  the  nature  of  accessory 
obligations  which  cannot  take  effect  if  the  principal  debt  be  not 
incurred;  Crichton,  December  1612;  and  one  is  not  bound,  who 
subscribes  in  reliance  upon  the  obligation  of  another,  not  being  made 
aware  that  that  other  has  already  been  discharged  ;  Wingate  v. 
Martin,  4th  December  1829.  A  surety  has  in  equity  and  in  law  a 
claim  of  relief  against  the  principal  debtor,  so  as  to  recover  from 
him  whatever  the  surety  may  be  compelled  to  pay  on  his  account. 
He  is,  therefore,  entitled  upon  payment  to  obtain  from  the  creditor 
an  assignment  of  his  claim  and  right  of  action  against  the  principal 
debtor.  This  right  is  called  jus  cedendarum  actionum ;  and  the 
creditor,  in  order  to  preserve  his  recourse  against  the  cautioner,  must 
be  able  to  assign  his  claim  against  the  principal  debtor.  From  this 
it  results,  that,  if  the  creditor  shall  discharge  the  principal  debtor, 
then  his  recourse  against  the  cautioner  ceases,  because  he  cannot 
now  transfer  to  the  cautioner  his  right  of  action  against  the  principal; 
Wallace  v.  Donald,  13th  January  1825.  It  is,  therefore,  necessary, 
in  discharging  the  principal  debtor,  to  stipulate  expressly  that  the 
discharge  shall  have  no  efiect  if  the  cautioner  shall  thereby  be 
liberated.  An  example  of  a  discharge  so  qualified  occurs  in  Smith 
V,  OgUvie,  22d  November  1821.  The  cautioner's  objection  on  this 
nead  is  of  course  cut  off  if  he  consent  to  the  discharge  of  the  principal 
debtor ;  Fleming  v.  Wilson,  24th  May  1 823.  Here  a  cautioner  was 
held  to  have  consented  by  presiding  at  the  meeting  of  creditors,  at 
which  it  was  agreed  to  discharge  the  debtor.  A  creditor  may,  how- 
ever, discharge  a  principal  debtor  who  has  been  sequestrated,  without 
releasing  the  cautioner  ;  2  &  3  Vict.  cap.  41,  §  42.*  Upon  the  same 
principle,  as  cautioners  have  mutual  relief  inter  se  for  whatever  sum 
any  one  shall  pay  above  his  own  share  pro  rata,  it  follows,  that, 
if  the  creditor  discharge  one  of  several  cautioners,  he  loses  recourse 
against  the  rest  for  the  discharged  obligant's  proportion  of  the 
debt,  because  to  that  extent  he  has  cut  off  their  relief ;  Gilmour  v. 
Finnie,  11th  December  1832.  The  co-obligant  is  thus  relieved  to 
the  extent  only  of  the  discharged  obligant's  share,  but  the  relief  is 
thus  limited,  only  when  the  period  of  the  obligation  has  expired, 
and  the  debt  become  mature.f    If,  during  the  currency  of  the  period 


19  &  20  Vict, 
c.  79,  I  56. 

19  &  20  Vict. 
c.  60,  §  9. 


*  This  Act  having  been  repealed — Bupra,  p.  51,  note — a  similar  proyision  will  be  found 
in  the  Bankruptcy  (Scotland)  Act,  §  56. 

t  This  is  altered  by  **  The  Mercantile  Law  Amendment  Act  (Scotland),  1856,"  and  the 
creditor's  discharge  of  one  caationer  now  operates  as  a  discharge  to  all.  Section  9  enacts — 
"  From  and  afler  the  passing  of  this  Act,  where  two  or  more  parties  shall  become  bound  as 
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of  the  obligation^  the  creditor  discharge  an  obligant  without  consent 
of  the  others,  they  are  freed  from  their  obligation  altogether;  British  15 1>.  314. 
Linen  Company  v.  Thomson,  25th  January  1853.     The  cautioners 
are  also  discharged  if  the  creditor  refuse  payment  when  tendered ; 
Cooper  V.  Blackmore  and  Co.,  27th  June  1834  ;  because  he  lies  under  12  S.  834. 
an  implied  obligation  not  to   prejudice   the   cautioners,   and   they 
would  have  been  relieved  by  his  taking  payment.     The  cautioner 
is  also  discharged,  if  the  creditor  shall  enter  into  an  illegal  agree- 
ment  to  his  prejudice;  Lawson  v.  Coldstream,    17th  May  1837.  15  S.  930. 
The  same  general  principle,  that  the  cautioner's  obligation  is  at  an  Cabes  whkhe 
end,  if  the  creditor  by  any  act  or  neglect  cut  off  or  weaken  his  relief,  cautioneks 
is  illustrated  by  numerous  decisions,  and  in  various  ways.     Thus,  if  conduct  o^* 
he  allow  the  debt  to  prescribe,  the  cautioner  is  free ;  Halyburtons  v.  credithe. 
Graham,  12th  July  1735.     A  cautioner  is  released  if  the  creditor  ^*  ^^^^• 
Uberate  the  debtor  after  incarceration.     This  effect,  however,  does 
not  follow  in  the  case  of  liberation  after  apprehension,  but  before 
imprisonment.      The  creditor  also  loses  recourse  against    the  cau- 
tioner, if  he  discharge  any  security,  for  the  cautioner's  relief  extends 
to  the  property  of  the  debtor,  and  when  any  part  of  the  debtor's 
estate  has  been  appropriated  as  a  security,  the  cautioner  has  an 
interest  to  require  that  it  shall  be  made  available,  and,  if  the  cau- 
tioner pay,  he  is  entitled  to  receive  an  assignation  of  the  security. 
If,  therefore,  the  creditor  relinquish  the  security,  his  recourse  is  lost, 
because  he  has  cut  off  the  cautioner's  relief,  and  disabled  himself 
from  assigning  the  security.     The  same  result  follows,  if,  by  the 
creditor's  neglect,  a  security  is  not  perfected,  and  loss  thereby  ensues. 
So,  when   the  creditor  holds  an  heritable  security,  to  which  the 
cautioner  is  entitled  to  look  for  his  relief,  the  cautioner  is  freed  if  the 
creditor  neglects  to  complete  the  security  ;  Fleming  v.  Thomson,  23d  2  Wil.  &  ?h. 
May  1826  ;  Storie  v.  Camie,  3d  June  1830  ;  vhich  are  both  cases  of    g^.-    * 
securities  with  holdings  a  me,  which  failed  in  consequence  of  the 
creditor  neglecting  to  obtain  confirmation.   The  cautioner  is  not  bound 
if  the  conditions  of  the  principal  obligation  are  varied  without  his 
knowledge  ;  Taylor  and  Paterson  v.  Scoular,  20th  June  1816.     Here  Hume,  108. 
the  obligant  agreed  to  be  collaterally  bound  for  £100  towards  a 
composition  of  I  Os.  in  the  pound,  but  the  composition  having,  without 
consulting  him,  been  fixed  at  10a  6d.,  and  the  arrangement  otherwise 
varied,  he  was  held  to  be  thereby  liberated.     In  Munro  v.  Cameron,  1  S.  19. 
18th  May  1821,  upon  the  failure  of  a  tenant,  his  cautioner  became 

"  CAUtionera  for  any  debtor,  any  discharge  granted  Ly  the  creditor  in  such  debt  or  obligation 
"  to  anj  one  of  such  cautioners,  without  the  consent  of  the  other  cautioners,  shall  be  deemed 
**  tad  taken  to  be  a  discharge  granted  to  all  the  cautioners ;  but  nothing  herein  contained 
"  ihall  be  deemed  to  extend  to  the  case  of  a  cautioner  consenting  to  the  discharge  of  a  co- 
'*  cautioner  who  may  have  become  bankrupt." 

This  enactment  does  not  apply  to  obligations  undertaken  before  the  passing  of  the  Act ; 
Cl«rtA  ofEfUfl€Md  lAfe  and  Fire  Insurance  Company  v.  Wink,  17th  July  1857.  19  1>.  1079. 
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liable  for  the  rent,  but  was  held  to  be  liberated  by  the  granting  of 
a  new  lease  to  another  party  without  his  privity.     See  also  the  case 
15  S.  526.        of  Walker  v.  Fraser,  10th  February  1837.     Farther,  if  the  creditor 
grant  indulgence  and  delay  without  consent  of  the  cautioner,  the 
8Sh.  862;        latter  is  freed;  Macartney  V.Mackenzie,  4th  June  1830;  reversed 
App^604.         23d  September  1831.     In  this  case  the  creditor,  without  the  cau- 
tioner's privity,  made  aflSdavit  of  debt  in  a  trust,  whereby  diligence 
was  superseded  for  three  years,  and,  although  he  did  not  subscribe 
the  deed  of  accession,  ho  was  held  in  the  Court  of  last  resort  to  have 
approbated  the  trust  and  superseding  of  diligence,  and  so  to  have 
liberated  the  cautioner.     But  mere  inactivity  on  the  part  of  the 
creditor  will  not  liberate  the  cautioner.     The  rule  is  thus  stated  by 
Lord  Eldon  : — "If  a  creditor,  without  the  consent  of  the  surety,  give 
"  time  to  the  principal  debtor,  by  so  doing  he  discharges  the  surety 
"  — that  is,  if  time  be  given  by  virtue  of  positive  contract  between 
"  the  creditor  and  principal,  not  where  the  creditor  is  merely  in- 
12  S.  332 ;        «  active."     The  rule,  as  thus  stated,  was  applied  in  the  case  of  Mactag- 
App.  553.        gart*8  Representatives  v.  Watson,  24th  January  1834,  reversed  16th 
i^I^b^^ »        April  1835  ;  and  in  Creighton  v.  Rankin,  6th  February  1838,  affirmed 
11  D.  653.        26th  May  1840;  as  also  Morisony,  Balfour,  I6th  February  1849. 
This  benefit  extends  to  the  obligants  in  letters  of  guarantee,  who 
have  the  privilege  of  suretiship,  that,  if  the  creditor  grant  delay  to 
the  debtor  by  taking  bills  or  otherwise,  the  grantor  of  the  guarantee 
15  D.  628.        is  freed  ;  Richardson  v.  Harvey,  29th  March  1853.     The  rule  as  to 
the  giving  of  time  is  not  applicable  in  its  strictness  to  debts  owing 
14  D.  443.        by  both  heirs  of  line  and  of  provision  ;  Stuart  v.  Campbell,  6th  Feb- 
ruary 1852 ;  where  an  heir  of  provision  was  found  liable  for  the 
amount  of  a  bond,  notwithstanding  a  supersedere  of  payment  granted 
by  the  creditor  in  consideration  of  a  bond  of  corroboration  by  the 
heir  of  line.     If  the  civeditor  be  chargeable  with  misrepresentation  or 
concealment  from  the  cautioner,  as  in  misrepresenting  the  amount 
for  which  the  obligation  is  undertaken,  the  cautioner  will  be  free ; 
6  D.  1418.        Royal  Bank  v.  Ranken,  20th  July  1844.     This  case  shows  the  neces- 
sity of  rigid  accuracy  as  to  the  facts  in  the  preparation  of  documents 
relating  to  such  obligations. 

From  the  nature  of  the  bond  of  caution  as  an  accessory  obligation 
it  necessarily  follows,  that,  where  the  principal  debtor  can  resist  a 
claim,  the  cautioner  also  can  resist  it,  there  being  no  place  for  his 
liability,  if  the  principal  for  whom  he  is  bound  be  not  liable.  Every 
defence,  therefore,  which  is  competent  to  the  principal  debtor,  is 
available  also  to  the  cautioner. 

It  is  another  inherent  quality  of  the  cautionary  obligation,  that 
the  cautioner  is  not  liable  beyond  the  terms  of  his  obligation.  So 
when  one  was  bound,  that  a  party  should  account  for  goods  to  be 
shipped,  he  could  not  be  subjected  for  the  price  of  goods  shipped 
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before  the  date  of  the  obligation  ;  Napier  &  Co,  v.  Bruce,  11th  Feb-  2  D.  656. 
niary  1840. 

If  the  cautioner  is  not  freed  by  the  creditor's  conduct,  then  his  Cadtiohbr'b 
remedy  consists  in  his  right  of  relief  from  the  principal  debtor  in  ^^p?^ 
full,  and  from  the  other  sureties,  if  there  be  any,  to  the  extent  of 
their  shares  of  the  loss.     Against  the  principal  debtor  he  has  the 
actio  mandati  (as  having  become  bound  at  his  desire),  either  (1.)  Actio  mandatu 
upon  being  distressed — that  is,  upon  any  legal  step  being  taken 
against  him  by  the  creditor — when  he  may  require  him  to  get  the 
obligation  discharged ;  or  (2.)  upon  payment,  which  entitles  him  to 
demand  payment  from  the  principal  debtor.     Before  distress  or  pay- 
ment  the  cautioner  may  sue  the  principal  for  relief,  if  the  debt 
remains  unpaid  after  the  term  of  payment,  and  even  before  the  term 
of  payment  he  may  use  precautionary  diligence,  if  the  principal 
debtor  be  vergens  ad  inopiam.     In  Burnett  v.  Veitch,  20th  November  M.  2121. 
1685,  decree  of  adjudication  was  allowed  to  go  out  in  favour  of  a 
cautioner,  although  not  distressed,  but  with  the  qualification  that 
it  should  not  take  effect  till  distress.    Where  the  cautioner  has  ob- 
tained an  onerous  assignation  of  the  debt  and  security,  he  can  use 
the  creditor's  rights  of  recovery  by  sale  or  otherwise,  and  it  is  not 
relevant  to  allege  in  bar  of  these  rights,  that  he  was  a  cautioner,  and 
has  not  been  distressed  ;  Gray  v.  Thomson,  24th  November  1847.  lO  D.  145. 
The  principal  debtor  is  bound  to  relieve  the  cautioner,  not  only  of  Extent  of 
the  debt  and  interest,  but  also  of  the  expenses  of  maintaining  a  ^^^^g^ 
reasonable  defence.     But  as  the  obligation  of  relief  is  intended  to  obugatiov. 
subject  the  principal  in  payment  of  money  advanced  on  his  account, 
no  relief  is  granted  to  a  cautioner,  for  whose  benefit  the  principal 
debt  was  incurred  ;  and  so,  when  the  drafts  upon  a  cash-account 
were  employed  in  liquidating  a  previous  debt  for  which  the  cautioner 
was  bound,  he  was  found  not  entitled  upon  paying  up  the  account  to 
be  relieved  by  a  principal  obligant  not  liable  for  the  previous  debt ; 
Erskine  v.  Cormacky  5th  July  1842.     The  cautioner  has  no  relief,  if  4D.  1478. 
he  pay  a  debt  not  due  by  the  principal,  for,  upon  being  distressed,  he 
should  notify  it  to  the  principal,  in  order  that  his  defences  may  be 
stated  ;  Maanvell  v.  Nithsdale,  19th  December  1632.     Nor  has  he  a  m.  2115. 
claim  of  immediate  relief,  if  he  pay  the  debt  before  it  is  due ;  Owen  12  S.  130. 
V.  Bryson,  26th  December  1833.     We  have  seen,  that  it  is  a  test  of  the 
creditor's  hold  upon  the  cautioner,  whether  or  not  he  remains  capable 
of  assigning  his  claim  against  the  principal  debtor,  and  the  securities 
for  it.     As  by  our  law  the  cautioner  has  the  benefit  of  recourse  de 
jure  upon  payment,  although  he  may  not  receive  an  assignation,  and, 
although  there  be  no  clause  of  relief,  it  was  formerly  held,  as  stated 
by  Mr.  Erskine  upon  the  authorities  cited  by  him,  that  the  creditor  InBt.  iii.  3.  68. 
might  not  be  compelled  to  assign  to  the  cautioner  who  paid.     It  is 
now  well  settled,  however,  and  a  point  of  the  most  familiar  practice^ 
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Cautiovbr's  that  tlie  creditor  Is  bound  to  assign  the  debt,  the  grounds  and  secu- 

BELiEF^^^amtA  rities  of  it,  and  also  the  diligence,  to  an  obligant  who  makes  pay- 

M.  1386.  ment;  Erskine  v.  Manderson,  14th  January  1780;  Lowe  v,  Greig^ 

6  8.643.  ly^jj  February  1825.     A  cautioner  in  a  tack  is  entitled  upon  pay- 

ment of  the  rent  to  receive  an  assignation  of  tlie  landlord's  right  of 
F.  C.  hypothec  ;  Stewart  v.  Bell,  3l8t  May  1814  ;  and  the  importance  of  his 

M.  339a  obtaining  it  is  shown  by  Garden  v.  Gregory,  February  1735,  where 

an  arrester  was  preferred  to  a  cautioner,  who  had  paid  the  rent 
without  getting  an  assignation  of  the  hypothec,  which  was  held  to  be 
extinguished  by  the  payment.  An  exception  to  the  obligation  to 
assign  is  admitted  in  the  case  of  a  security  held  by  the  creditor  for 
another  debt,  as  well  as  for  the  debt  paid  by  the  cautioner.  Here, 
Erek.  Inst  iii.  equity  will  not  compel  him  to  transfer  the  security.  But  this  doc- 
5-  ii»  trine  is  again  subject  to  the  qualification,  that  if  the  creditor  make  a 

second  loan,  posterior  to  that  for  payment  of  which  a  cautioner  is 

bound,  he   cannot  prejudice  the  cautioner's  relief  by  applying  a 

security  held  for  both  debts  in  payment  of  the  second  debt  first,  so  as 

2  D.  1478.        to  cut  ofi*  the  cautioner's  relief  from  the  security ;  Sligo  v.  Mensies, 

18th  July  1840.  Here  a  cautioner  was  bound  in  an  heritable  secu- 
rity for  a  certain  sum.  The  creditor  made  a  subsequent  loan  to  the 
debtor  upon  the  same  security,  and  the  subjects  having  been  sold,  he 
proposed  to  apply  the  price  in  the  first  place  in  payment  of  the 
second  obligation,  so  as  to  throw  the  burden  of  the  prior  debt  upon 
the  cautioner.  But  he  was  held  bound  to  rank  the  debts  in  their 
natural  order,  and  so  give  the  cautioner  the  benefit  of  the  security. 
The  opinions  of  the  whole  Court  were  taken  on  this  case,  and  tlie 
report  is  full  of  instruction,  containing  the  elaborate  opinions,  dis- 
tinguished by  learning  and  legal  subtlety,  of  Lord  Mackenzie  in 
support  of  the  judgment,  and  Lord  Monobeifp  for  the  opposite  view. 
Rkliep  op  We  have  seen  that  co-cautioners  have  mutual  claims  of  relief  against 

CiDTioNERB      e3^}i  other.     One  cautioner,  however,  cannot  sue  another  before  he 

has  made  a  payment  himself,  although  he  may  sue  the  principal 

7  S.  112.  without  having  made  any  payment ;  Alston  v.  Denniston  &  Co.y  2d 

December  1828.     One  of  two  solvent  cautioners  liaving  paid  and 

obtained  an  assignation  is  entitled  to  charge  the  other  for  his  share, 

and  for  one-half  of  the  shares  of  the  insolvent  cautioners,  upon  as- 

6  s.  264.  signing  to  that  extent  the  bond  and  securities  ;  Finlayson  v.  Smithy 

20th  December  1827.     A  cautioner  is  liable  to  the  same  objections 
as  the  original  creditor,  and  so  loses  his  recourse  against  a  co-cautioner 

8  S.  296.  by  giving  time  and  relinquishing  securities  ;  Hume  v.  Toungsony 

12th  January  1830.     When  a  new  cautioner  becomes  bound  for  a 

Erek.  Inst.  iii.    debt,  it  was  formerly  held  that  all  the  original  obligants,  whether 

•  ^^'  principal  or  cautioners,  were  principals  quoad  him,  and,  therefore, 

bound  to  him  in  total  relief;   but   it  is  now  settled  that  a  new 

cautioner  can  only  claim  total  relief  from  the  original  cautioners, 
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provided  he  became  bound  at  their  request  and  on  their  account ; 
Lennox  v.  Campbell,  18th  May  1815.     Co-cautioners  are  subject  to  the  f.  c. 
same  rule  as  the  creditor,  viz.,  that  they  must  communicate  to  the 
other  cautioners  a  proportional  share  of  any  security  or  relief  which 
they  may  have  obtained  from  the  debtor.     This  rule  originates  in  the 
principle,  that  the  cautioners  are  all  equally  interested  and  entitled 
to  have  the  obligation  paid  out  of  the  debtor's  means,  and  that  no 
one  cautioner,  therefore,  can  weaken  the  common  security  by  appro- 
priating the  debtor's  property  to  his  own  separate  relief.     A  cautioner 
who  gets  a  security  from  the  debtor,  therefore,  although  it  be  expressly 
for  his  own  relief  only,  is  held  to  act  as  negotiorumgestoriorihe  whole 
obligants,  and  is  bound  to  communicate  to  his  co-obligants  a  rateable 
share  of  the  relief  thus  obtained.     Where  a  debt  was  compounded,  a 
cautioner  was  found  entitled  to  recover  from  the  other  cautioners  their 
proportions  only  of  the  compounded  sum,  thus  giving  them  the  benefit 
of  the  abatement ;  Brodiev,  Keith,  27th  July  1672  ;  and  in  MiUigan  m.  3393. 
V.  Glen,  20th  May  1802,  one  of  two  cautioners,  having  obtained  an  M.  2140. 
heritable  security  in  relief  of  the  obligation,  was  held  bound  to  com- 
municate the  benefit  of  it  to  the  other  cautioner.     An  exception  to 
this  doctrine  was  made  in  the  case  of  Lawrie  v.  Stewart,  6th  June  2  S.  368. 
1823.     Cautioners  bound  in  the  same  deed,  but  for  separate  and  dif- 
ferent sums,  were  here  held  not  to  be  correi — that  is,  bound  in  the 
same  obligation ;  and  such  of  them  as  had  obtained  securities  and 
relief  were  found  not  liable  to  communicate  these  to  a  cautioner  for 
a  dififerent  amount,  who  had  been  forced  to  pay.     This  decision  was 
pronounced  by  a  bare  majority  of  Judges,  and  it  has  been  regarded 
as  at  variance  with  the  principle  of  cautionary  obligations.     But  the 
careful  Conveyancer  will  be  warned  by  it  not  to  leave  room  for  doubt, 
when  it  is  intended  that  there  should  be  a  proportionate  relief  amongst 
all  the  cautioners,  by  binding  them  expressly  to  communicate  to  each 
other  whatever  security  or  relief  any  one  of  them  may  obtain.     The 
obligation  to  communicate  securities  does  not  extend  to  the  case  of  a 
security  or  relief  obtained  from  a  stranger,  for  the  principal  debtor's 
estate,  which  is  the  common  source  of  relief,  is  not  thereby  dimin- 
ished.    The  cautioner,  therefore,  to  whom  a  security  is  given  by  a 
third  party,  may  retain  it  entirely  to  himself ;  Coventry  v.  Hutchison,  8  S.  924. 
16th  June  1830.     It  is  of  importance  in  practice  to  attend  to  the 
rules  by  which  claims  are  regulated  upon  the  bankruptcy  of  a  co- 
obligant     Although  liable  to  the  creditor  in  solidum,  correi  are  obli- 
gants pro  raid  only  in  relation  to  each  other.     When  one  of  two  joint 
obligants,  therefore,  pays  the  whole  debt,  he  is  entitled  to  be  ranked 
on  the  estate  of  a  bankrupt  co-obligant  for  half  the  amount  only ; 
Maxwdl's  Creditors  v.  Heron's  Trustees,  8th  February  1792 ;  and  see  M.  2136. 
also  M'Ghi^s  Creditors  v.  Tait,  18th  November  1785;  Craigie  v.  M.  14668. 
Graham,  21  st  December  1710;  and  Bell's  Commentaries,  i.  354.  M.  14649. 
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Prescription 
of  cautionart 
obugation8. 


Vide  note, 
p.  214. 

1695,  c.  5. 


Defikition  of 
Cautiombbs 
UNOEB  Act. 


6  S.  137. 


4  D.  161. 

Prescription 
cannot  be 
renounced. 


Again,  the  claim  of  relief  arises  only  upon  such  part  of  the  debt  paid 
by  one  obligant  as  exceeds  his  share.  Although,  therefore,  the  estate 
of  an  insolvent  cautioner  has  the  whole  debt  ranked  upon  it,  that 
estate  has  no  further  relief  against  the  solvent  cautioners  than  in  so 
far  as  the  dividend  paid  has  exceeded  the  share  which  the  bankrupt 
would  have  paid  if  solvent ;  Cranstoun  v.  M'Dowaij  22d  May  1798. 

The  facility  with  which  parties  interpose  their  credit  for  the  accom- 
modation of  friends,  not  realizing  the  ulterior  consequences  to  them- 
selves, and  the  miseries  thus  resulting  from  cautionary  obligations, 
did  not  fail  to  attract  the  attention  of  the  Legislature.  We  have 
seen  the  efforts  made  in  the  Roman  Law  to  alleviate  the  hardships 
of  sureties  by  introducing  first  the  benefit  of  division,  and  afterwards 
that  of  discussion,  and  that  the  Law  of  Scotland  has  adopted  both 
of  these  principles.  An  additional  protection  to  sureties  was  intro- 
duced by  the  Act  1695,  cap.  5,  in  order  to  limit  the  duration  of  their 
liability.  This  Statute  provides,  that  no  man  binding  and  engaging 
for  and  with  another,  conjunctly  and  severally,  in  any  bond  or  con- 
tract for  sums  of  money,  shall  be  bound  for  the  said  sums  for  longer 
than  seven  years  after  the  date  of  the  bond ;  but  that  from  and  after 
the  said  seven  years  the  said  cautioner  shall  be  eo  ipso  free  of  his 
caution.  The  Act  then  defines  who  are  the  cautioners  entitled  to  the 
benefit  of  the  enactment ;  and  these  are  parties  bound  for  another, 
either  as  express  cautioners,  or  as  principal  or  co-principal,  provided 
there  be  either  a  clause  of  relief  in  the  bond,  or  a  bond  of  relief  apart, 
intimated  personally  to  the  creditor  at  his  receiving  the  bond.  But 
it  is  declared,  that  all  legal  diligence  done  within  the  seven  years 
shall  be  effectual  afterwards.  This  prescription  of  cautionary  obli- 
gations is  not,  it  will  be  observed,  like  other  short  prescriptions, 
restricted  in  its  effect  so  as  to  preserve  the  debt,  provided  it  can  be 
established  by  a  certain  limited  kind  of  evidence.  On  the  contrary, 
it  operates  as  an  immediate  and  total  extinction  of  the  obligation. 
But  it  is  available  only  to  one  who  is  bound  conjunctly  and  severally 
with  the  principal  debtor,  and  who  is  either  described  as  a  cautioner 
in  the  bond,  or  has  right  to  relief  by  a  clause  in  the  bond,  or  by  a 
separate  bond  of  relief  intimated  to  the  creditor  when  the  principal 
bond  is  delivered  to  him.  When  the  cautioner  is  bound  expressly  as 
cautioner,  he  receives  the  benefit  of  the  Act,  although  there  be  no 
clause  of  relief,  or  any  separate  bond  of  relief  intimated  ;  Yuille  v. 
ScoUy  27th  November  1827.  In  this  case,  the  party  was  bound  as 
"  cautioner,  surety,  and  full  debtor ;"  and  being  thus  expressly  bound 
as  cautioner,  although  liable  also  as  principal,  he  was  found  to  have 
the  benefit  of  the  prescription  without  a  clause  or  bond  of  relief.  See 
also  Monteith  v.  Pattison,  3d  December  1841.  This  being  a  statutory 
remedy,  and  the  nullity  being  created  by  Statute,  it  cannot  be  re- 
nounced ;  and,  even  if  a  cautioner  pays  interest,  or  otherwise  recog- 
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nises  his  obligation  after  the  lapse  of  seven  years,  he  is  presumed  to 
act  in  error,  there  being  no  room  to  apply  homologation  to  an  obliga- 
tion extinguished  by  Statute.     A  cautioner,  therefore,  having  paid, 
and  next  day  having  discovered  that  by  the  expiration  of  seven  years 
he  had  been  freed,  was  found  entitled  to  repetition  ;  Carrick  v.  Carse,  M.  2931. 
5th  August  1 778.     The  same  was  decided  in  the  second  stage  of  the 
case  of  Yuille  v.  Scott,  9th  February  1830  ;  aflSrmed  on  appeal,  1 5th  8  S.  485 ; 
September  1831.     When  the  co-obligant  is  not  bound  expressly  as  a  ^^^43^"^  ^^" 
cautioner,  but  has  a  separate  bond  of  relief,  that  bond  will  not  be  iktimatio»  op 
available  to  him  unless  it  be  intimated,  as  required  by  the  Act,  to  bokd  op  relief. 
the  creditor  at  the  time  he  receives  the  principal  obligation.     And 
so  strictly  is  this  enforced,  that  although  the  creditor  has  a  private 
knowledge  of  the  bond  of  relief,  that  circumstance  will  not  avail,  if 
there  be  not  actual  intimation  in  compliance  with  the  Statute ;  BeU  m.  11039. 
y,Herdman,  14th  February  1727.     It  was  admitted  as  an  equipollent 
to  intimation,  that  the  creditor  himself  wrote  both  the  principal  bond 
and  the  bond  of  relief,  in  M'Ranken  v.  Schaw,  24th  February  1714.  M.  11034. 
But  the  authority  of  this  decision  was  strongly  impugned  by  the 
Judges  in  Drysdale  v.  Johnstone,  25th  January  1839,  in  which  it  was  1  D.409. 
decided,  that  a  bond  of  relief  could  not  be  held  to  be  intimated,  though 
written  by  the  same  person  who  acted  as  agent  for  the  creditor  in 
writing  the  principal  bond. 

It  was  decided  in  various  old  cases,  that  the  Act  has  no  reference  Exceptions 
to  the  bonds  of  parties  who  are  all  equally  liable.     Nor  does  it  apply  jg^g  ^.'^^ 
in  the  case  of  a  bond  of  corroboration,  in  which  the  cautioner  is  not 
bound  conjunctly  and  severally  with  and  for  the  principal  debtor; 
Caves  y.  Spence,  4th  December  1742.     The  report  of  this  case  by  m.  11020. 
Lord  Kames  contains  an  exposition  by  his  Lordship  of  the  design  and 
import  of  the  Act.     A  collateral  obligation,  guaranteeing  payment 
of  money  lent  upon  a  bond  and  disposition  in  security,  is  not  a  cau- 
tionary obligation,  and  the  grantor  of  it  has  not  the  benefit  of  the 
Act;  Tait  y,  Wilson,  %i\i  December  1836;  affirmed  on  appeal,  21st  13  S.  221 ; 
July  1840.     Judicial  cautioners,  and  cautioners  for  the  faithful  dis-  J^^^'-^PP- 
charge  of  an  office,  are  not  entitled  to  the  benefit  of  this  Act,  which 
relates  to  obligations  for  liquid  sums ;  Strang  v.  Fleet,  5th  January  m.  iioo5. 
1707  ;  Hogg  v.  Low,  10th  June  1826 ;  GaUie  y.Ross,  4th  March  1836 ;  ^^'^'^f^^ 
Kerr  y.  Brenmer,  5th  March  1839.     And,  as  it  relates  only  to  money  1  D.  6I8.* 
obligations,  it  affords  no  benefit  to  the  cautioner  in  an  obligation  ad 
factum  prcBstandum  ;  Stewart  v.  Campbell,  July  1726.    Nor  is  it  avail-  M.  11010. 
able  to  the  cautioner  in  a  bond  executed  in  a  foreign  country,  though 
sued  upon  in  this,  the  Act  being  held  to  affect  the  quality  of  the 
contract  ab  initio,  in  the  same  way  as  if  the  bond  bore  a  consent  to 
be  bound  only  for  seven  years.     For  such  a  presumption  there  is  no 
foom  in  a  foreign  deed ;  and,  therefore,  the  Statute  is  not  applicable 
to  a  contract  made  out  of  Scotland;  Alexander  v.  Badenach,  23d  6D.  322. 
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December  IS-iS.  And  the  septennial  limitation  does  not  cut  off  the 
claim  of  relief  at  the  instance  of  one  cautioner  against  another,  but 
that  claim  endures  for  forty  years ;  Forbes  v.  DunbaVy  February  1 776. 
The  Act  1695,  cap.  5,  attained  its  benevolent  object  in  only  a  very 
limited  degree ;  for,  while  it  pointed  out  in  what  way  the  benefit  of 
the  septennial  limitation  might  be  secured,  it  necessarily  indicated 
at  the  same  time  how  it  might  be  excluded  ;  and  practitioners,  in 
order  to  avoid  the  operation  of  the  Act,  required  all  the  obligants 
to  be  bound  as  principals,  without  any  distinction  implying  that  one 
was  more  liable  than  another.  Our  bonds  for  borrowed  money  are 
still,  accordingly,  so  conceived  as  to  make  all  the  parties  principals, 
and  bound  conjunctly  and  severally,  even  the  words  "  full  debtor," 
though  they  import  a  full  obligation,  being  avoided,  because  they  con- 
vey a  distinction  at  the  same  time.  Nor  will  the  creditor  take  a  bond 
bearing  a  clause  of  relief,  because  that  implies  that  the  cautioner's 
liability  is  limited  to  seven  years.  The  separate  bond  of  relief  was 
thus  the  only  resource  available  to  a  co-obligant ;  who,  though  in 
reality  and  in  relation  to  the  debtor  benefited  he  is  a  cautioner  merely, 
yet  becomes  bound  as  principal.  But  the  object  of  his  interposing  on 
behalf  of  the  party  who  wants  the  money  would  be  defeated  by  inti- 
mating the  bond  of  relief  at  the  time  the  principal  bond  is  delivered, 
for  the  creditor  would  thus  be  apprised  that  he  is  eventually  to  lose 
the  security  of  the  intimating  obligant,  and  this,  therefore,  would  be 
the  signal  for  calling  up  the  loan.  Although,  therefore,  a  bond  of 
relief  be  taken,  it  is  not  generally  intimated ;  and  thus,  in  the  great 
majority  of  cases,  the  intention  of  the  Statute  is  defeated,  the  co- 
obligants  being,  as  Mr.  Ross  has  observed,  in  a  worse  position  than 
before ;  because  before  the  Statute  they  appeared  expressly  as  cau- 
tioners, which  gave  them  a  claim  to  the  privilege  of  discussion,  while 
now  they  are  deprived  of  this,  because  the  creditor  will  not  allow 
them  to  bo  described  as  cautioners  in  the  bond. 


Bulks  for 
pkamimo  bonds 
op  caution. 


From  all  that  has  been  said,  the  following  rules  in  Conveyancing 
are  deducible,  viz. : — 

(1.)  When  two  or  more  parties  are  bound  simply  without  any  addi- 
tion qualifying  the  obligation — as,  for  instance,  "  We,  A.  B.  &  C,  bind 
"  and  oblige  ourselves^  and  our  heirs/'  etc. — they  have  the  benefit  of 
division,  and  each  is  liable  only  for  his  own  share. 

(2.)  The  effect  of  the  obligation  is  the  same,  when  they  are  bound 
"  conjunctly*' 

(3.)  If  the  obligation  be,  "  We,  A.  B.  &  C,  bind  and  oblige  ourselves, 
"  conjunctly  and  severally^"  the  obligation  is  in  solidum,  and  each 
obligant  is  liable  for  the  full  amount. 

(4.)  The  same  result  follows  when  a  party  is  bound  as  "  co-princi' 
" pal"  or  as  ''fuU  debtor,'*  with  another. 
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(5.)  When  a  party  is  bound  as  cautioner  for  another,  he  is  entitled 
to  the  beneficium  ordinis,  and  may  require  the  creditor  to  discuss  the 
principal  debtor,  before  making  any  demand  upon  him.* 

(6.)  When  one  is  bound  as  cautioner  for  another,  he  has  a  claim  of 
relief  against  the  principal  debtor  and  his  property ;  and,  if  any 
part  of  that  property  be  irapledged  as  a  security  for  this  debt,  such 
security,  whether  granted  to  the  creditor  or  to  a  co-cautioner,  is  a 
security  and  relief  to  every  cautioner  as  well  as  to  the  holder  of  it, 
and  neither  the  principal  debtor  s  obligation,  nor  a  security  granted 
by  him,  can  be  discharged  or  relinquished  without  thereby  relieving 
the  cautioner.  This  is  the  cautioner's  jus  cedendarum  actionum,  by 
which  he  is  entitled  also  upon  payment  to  receive  an  assignation  of 
the  principal  debtor's  obligation,  and  of  every  security  affecting  his 
property. 

(7.)  One  who  is  bound  conjunctly  and  severally  with  another  for  a 
sum  of  money,  is  discharged  by  the  expiration  of  seven  years  from  the 
date  of  the  obligation,  provided  that  he  is  either  bound  expressly  as 
cautioner,  or  that  the  bond  contains  a  clause  of  relief  in  his  favour, 
or  that  he  has  a  separate  bond  of  relief,  intimated  to  the  creditor  at 
the  time  of  delivering  the  principal  bond. 

(8.)  The  beneficium  divisionis,  and  beneficium.  ordinis^f  may  be 
renounced.  The  benefit  of  the  septennial  limitation  cannot  be 
renounced. 

These  are  the  rules  for  the  Conveyancer's  guidance  in  preparing 
bonds  and  obligations  by  more  than  one  obligant.  They  are  fully 
illustrated  in  the  reports  of  decisions  which  have  been  referred  to, 
and  copious  examples  of  the  forms  in  which  they  receive  effect  will 
be  found  in  the  Juridical  Society's  Styles.  It  is  unnecessary  to 
examine  these  in  detail,  but  one  or  two  remarks  may  be  useful  in 
testing  the  principles. 

At  page  55  of  the  Styles  (voL  ii.,  3d  edition),  there  is  the  form  of  Observations 
a  bond  with  a  cautioner,  who  is  bound  simply  as  such,  and  the  respec-  ^  ^^nds^of^ 
tive  liabilities  of  the  parties  are  thus  ascertained  : — "  /,  the  said  A.  caution. 
"  as  principal,  and  I,  C.  cw  cautioner  for  the.  said  A.,  but  that  subsi- 
"  diarie,  and  after  discussion  of  the  said  A.,  and  a^  proper  cautioner 
" only,  bind  and  oblige  ourselves,  our  heirs"  etc.     This  style  is  anxi- 
oiulj  minute,  and  there  is  no  portion  of  it  after  the  word  "  cautioner* 
necessary  for  the  cautioner's  security.     His  being  described  as  cau- 
tioner fixes  with  certainty,  that  he  is  liable  only  subsidiarie,  and  that 
be  is  entitled  to  require  discussion,  although  these  effects,  resulting 

*  From  and  after  the  pasbing  of  the  Mercantile  Law  Amendment  Act  (Scotland),  1856* 
uj  person  becomiDg  boand  as  cautioner  is  not  entitled  to  the  beneficium  ordiniSf  without 
■tipoUtion;  iupra,  p.  214,  note. 

t  The  olMervations  do  not  now  apply  to  the  beneficium  ordinut^  inasmuch  as,  in  order  to 
••buin  that  privih*ge,  it  is  necessary  that  the  cautioner  should  make  it  a  Btipnlntion  ;  supra, 
r  2U,  mto 
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Forms  op  from  the  nature  of  the  obligation,  were  not  expressed.  The  same 
TioN,— coni*'  remark  maybe  made  in  regard  to  the  introduction  of  a  clause  of 
relief,  which  is  here  directed,  the  word  "  cautioner**  fixing  his  claim 
of  relief  as  certainly  without  the  clause  as  with  it.  Here,  therefore, 
these  three  things,  viz.,  the  subsidiary  liability,  the  beneficium  ordinis, 
and  the  right  of  relief,  are  all  contained  in  the  word  "  cautioner,** 
and  would  result  as  inevitably  by  the  force  of  that  word  alone,  as 
they  can  do  by  the  most  anxious  description  of  these  rights.  We 
have  seen,  too,  that  the  description  of  ^^  cautioner**  secures  the  benefit 
of  prescription,  so  that  the  clause  of  relief  is  unnecessary  as  regards 
that  point  also.  But  this  form  is  open  to  the  remark,  that  the  par- 
ties are  not  per  expressum  bound  conjunctly  and  severally.  Their 
liability,  no  doubt,  is  the  same  without  these  words,  for  the  term 
**  cautioner**  implies  an  obligation  to  pay  all  that  the  principal  fails 
to  pay  ;  but  it  would  be  prudent,  in  order  to  exclude  all  possibility  of 
question,  to  make  the  cautioner's  obligation  accord  in  terminis  with 
the  Statute,  by  binding  him  conjunctly  and  severally  with  the  prin- 
cipal debtor. 

I  do  not  advise,  that  those  portions  of  this  form  which  are  unne- 
cessary should  in  every  case  be  discarded.  That  is  a  matter  in  the 
practitioner's  discretion ;  and  it  may  often  be  advisable  to  make  deeds 
explain  their  own  effects  both  for  the  satisfaction  of  the  parties,  and 
also  that  they  may  be  made  clearly  aware — the  grantor,  of  the  liabi- 
lities which  he  is  undertaking — the  receiver,  of  the  security  which  he 
obtains.  It  is  a  good  general  rule,  however,  to  be  satisfied  with 
terms,  which  certainly  produce  the  desired  effect  The  adage  "  super- 
*^flua  non  nocent**  is  dangerous,  when  admitted  to  swell  the  language 
of  documents  so  liable  to  be  thoroughly  sifted  as  legal  instruments. 
If  one  could  be  absolutely  certain  that  what  he  says  is  indeed  super- 
fluous, then  there  were  no  harm  ;  but  what  is  superfluous  is  unneces- 
sary, and  what  one  Conveyancer  regards  as  superfluous,  another  may 
discover  to  be  restrictive ;  and  so  what  was  added  for  the  sake  of 
strength  may  in  reality  weaken  or  prevent,  in  a  greater  or  less 
degree,  the  effect  which  the  proper  legal  term,  by  its  own  unaided 
force,  would  have  produced. 

At  page  56  of  the  Styles  there  is  a  form,  entitled  "  Bond  of  caution 
•*  for  the  regular  payment  of  interest.''  This  is  not,  strictly  speak- 
ing, however,  a  bond  of  caution.  It  narrates  the  principal  bond,  no 
doubt,  but  the  grantor  is  bound  absolutely  for  the  payment  of  the 
interest,  and  has  none  of  the  privileges  of  a  cautioner  in  relation  to 
the  creditor.  He  cannot  claim  the  benefits  of  division  or  of  discus- 
sion, or  the  septennial  prescription,  and  his  only  security  is  his  relief 
against  the  principal  debtor,  which  is  provided  for  by  stipulating 
assignations  upon  payment.  This  bond,  therefore,  is  to  be  regarded 
not  as  an  undertaking  that  another  shall  pay  (which  is  the  proper 
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meaning  of  caution),  but  as  a  direct  contract  to  pay,  and  so  falls 
within  the  distinction  drawn  by  Lord  Chancellor  Cottbnham  in  the 
appeal,  Wilson  v.  Taity  already  referred  to.  150.  '    ^^*' 

The  form  of  "  Bond  with  cautioner  by  a  factor"  at  page  62  of  the 
Styles  gives  an  example  of  an  obligation  framed  so  as  distinctly  to 
define  the  cautioner  s  liabilities  and  rights: — "/,  A.  as  principal^  and 
"  /,  C.  as  cautioner  and  surety  for  and  with  the  said  A.,  bind  and 
"  oblige  ourselves  conjunctly  and  severally,  our  heirs,  executors,  and 
"  successors,  that  I  the  said  A.,  shall  hold  just  compt  and  reckoning," 
etc.  Here,  in  terms  of  the  Act,  the  cautioner  is  bound  "  conjunctly 
"  and  severally'  ^^/or  and  with**  the  principal;  his  obligation  is,  that 
the  principal  shall  perform,  and  the  privilege  of  discussion  is  properly 
left  dependent  upon  the  character  of  cautioner.  ^^tos^^^* 

Strict  observance  of  the  solemnities  is  indispensable  in  cautionary  Solbmnitibs  op 
oblisrations.     Writing  is  essential  to  their  constitution  ;  and  wherever  ^^^"^o''^"^ 

OBLJOATIONS 

writing  is  essential,  it  must  be  executed  in  legal  form  ;  Waiku^e  v.  m.  17056. 
Wallace,  25th  November  1782.  In  Hailes'  Decisions  will  be  found  p.  912. 
the  remarks  of  the  Judges.  It  was  the  case  of  an  improbative  obli- 
gation, of  which  the  grantor  admitted  the  subscription  ;  but  Lord 
Braxfibld  observed,  that,  wherever  writing  is  necessary,  no  acknow- 
ledgment of  subscription  will  serve  to  supply  legal  imperfections  in 
the  deed. 

Bond  for  ca^h  credit — The  mode  of  business  conducted  under  the  Cashcrrdit 
security  of  this  important  instrument,  Lord  Brougham  remarks,  may  ^^^' 
almost  be  said  to  have  become  classical,  from  the  description  and 
commendation  of  it  given  by  Mr.  Hume.  The  passage  referred  to 
occurs  in  the  Essay  on  the  Balance  of  Trade.  After  characterizing 
the  invention  as  "  one  of  the  most  ingenious  ideas  that  has  been 
"  executed  in  commerce,"  Mr.  Hume  describes  the  bank  credit 
thus : — "  A  man  goes  to  the  bank,  and  finds  surety  to  the  amount, 
"  we  shall  suppose,  of  a  thousand  pounds.  This  money,  or  any  part 
"  of  it,  he  has  the  liberty  of  drawing  out  whenever  he  pleases,  and 
"  he  pays  only  the  ordinary  interest  for  it  while  it  is  in  his  hands. 
"  He  may,  when  he  pleases,  repay  any  sum  so  small  as  twenty  pounds, 
"and  the  interest  is  discounted  from  the  very  day  of  the  repay- 
"  ment  The  advantages  resulting  from  this  contrivance  are  manifold. 
"  As  a  man  may  find  surety  nearly  to  the  amount  of  his  substance, 
"  and  his  bank  credit  is  equivalent  to  ready  money,  a  merchant 
"  does  here  in  a  manner  coin  his  houses,  his  household  furniture, 
**  the  goods  in  his  warehouse,  the  foreign  debts  due  to  him,  his  ships 
"  at  sea ;  and  can,  upon  occasion,  employ  them  in  all  payments,  as  if 
"  they  were  the  current  money  of  the  country.  If  a  man  borrow  a 
"  thousand  pounds  from  a  private  hand,  besides  that  it  is  not  always 
"  to  be  found  when  required,  he  pays  interest  for  it  whether  he  be 
**  using  it  or  not.     His  bank  credit  costs  him  nothing,  except  during 
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"  the  very  moment  when  it  is  of  service  to  him.  And  this  circum- 
"  stance  is  of  equal  advantage  aa  if  he  had  borrowed  money  at  much 
"  lower  interest." 

The  bond  for  the  cash  credit  proceeds  upon  the  narrative  that  the 
particular  bank  contracted  with  has  agreed  to  allow  the  obligants 
credit  upon  a  current  account,  to  be  kept  in  the  bank  books  in  name 
of  the  particular  obligant  who  is  to  operate  upon  the  account,  to  the 
amount  of  a  sum  specified.  And  the  whole  obligants  bind  and  oblige 
themselves  conjunctly  and  severally,  and  their  heirs,  etc.,  to  pay  to  the 
bank  the  sum  so  specified,  or  such  part  or  parts  thereof  as  the  obli- 
gant in  whose  name  the  account  is  to  stand  shall  obtain  value  for,  or 
draw  out  by  orders  on  the  bank  or  their  cashier,  and  such  sums  as 
the  bank  shall  stand  engaged  for  on  his  account  by  accepted  or  dis- 
counted bills,  letters  of  credit,  guarantees,  etc.,  not  exceeding  in  all 
the  sum  specified,  over  and  above  the  money  lodged  by  the  obligant 
The  term  of  payment  is  upon  demand  after  six  months,  or  other  time 
agreed  upon,  from  the  date,  with  interest  and  penalty.  And  then 
there  is  inserted  a  clause  peculiar  to  obligations  in  which  the  amount 
depends  upon  after-transactions,  and  will  vary  from  time  to  time. 
This  is  a  declaration,  that  a  stated  account  made  out  from  the  party's 
drafts  and  from  the  bank  books,  and  signed  by  the  bank's  accountant 
with  reference  to  the  bond,  shall  be  sufiicient  to  constitute  and  ascer- 
tain a  charge  against  all  the  obligants,  who  engage  not  to  suspend  the 
charge  so  ascertained,  but  upon  consignation  only. 

By  the  terms  of  this  deed,  it  will  be  observed  that  the  whole 
obligants  are  bound  as  principals,  the  expression  of  the  real  character 
of  any  of  them  as  sureties  being  avoided,  by  stipulating  for  a  credit 
to  the  whole  upon  an  account  in  the  name  of  one.  They  are  thus 
excluded  from  the  benefits  of  division  and  discussioa  Still,  the 
real  nature  of  the  transaction  is  unavoidably  disclosed  by  the  narra- 
tive, which  shows  that  the  credit  is  for  behoof  of  one  only ;  and, 
although  the  co-obligants  who  do  not  operate  upon  the  account  are 
debarred  by  the  terms  of  the  bond  from  the  benefits  proper  to  cau- 
tioners expressed,  yet  they  are  entitled  to  the  equitable  rights  belong- 
ing to  their  position  as  being  in  reality  sureties,  although  waiving 
certain  privileges  by  the  terms  of  the  obligation.  Thus  they  have 
the  benefit  of  the  presumption  that  the  money  has  not  been  advanced 
to  themselves  or  on  their  account ;  and  as,  when  a  certain  number  of 
sureties  contract  with  a  creditor,  it  is  an  implied  condition  of  the 
obligation  of  each,  that  the  rest  shall  be  bound  along  with  him,  so 
it  results,  that  if  any  of  the  coobligants  in  the  bond  for  a  bank 
credit  do  not  subscribe,  the  rest  are  not  bound.*  This  point  was  care- 

*  In  the  Scottish  Provincial  Atttturance  Company  v.  Priiigle^  28th  January  1858,  a  bond 
wliich  bore  to  be  by  five  parties,  who  were  bound  jointly  and  severally  for  behoof  of  one  of 
their  number,  was  given  by  the  lender  to  the  principal  debtor,  "  to  procure  the  signature  of 
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fully  investigated  and  decided,  according  to  the  principle  now  stated, 
in  the  case  of  Paterson  y.  Bonar^  9th  March  1844.  The  authority  6  D.  987. 
relied  upon  in  that  case  to  fix  a  liability  upon  the  subscribing  obli- 
gants,  although  one  party,  stated  in  the  body  of  the  deed  as  an  obli- 
gant,  had  not  subscribed,  was  the  case  of  Macdonald  v.  Stewart,  5th  F.  C. 
July  1810,  in  which  it  was  decided  that  a  bond  for  borrowed  money, 
bearing  to  be  granted  by  five  parties,  bound  conjunctly  and  severally, 
but  subscribed  only  by  four,  was  eifectual  against  the  subscribers,  be- 
cause it  was  their  interest  and  duty  to  take  care  that  the  deed  should 
not  be  delivered  until  subscribed  by  the  fifth  party  named.  If  this 
had  been  the  case  of  an  advance  to  the  four  co-obligants  themselves 
or  for  their  behoof,  the  justice  of  this  decision  would  have  been  un- 
doubted, as  the  four  subscribers  would  have  been  principal  parties 
not  only  in  form  but  in  reality.  It  cannot  be  doubted,  that  the  obli- 
gant  who  receives  the  money  is  bound,  although  the  deed  be  not  sub- 
scribed by  others.  But,  in  the  case  of  Macdonald,  the  co-obligants, 
though  bound  as  principals,  had  been  in  reality  proposed  to  and  ac- 
cepted by  the  creditor  as  securities,  and  the  effect  of  the  decision, 
therefore,  was  to  make  three  parties  liable  for  an  obligation  which 
they  had  only  undertaken  to  grant  in  conjunction  with  a  fourtL 
Upon  these  grounds  the  authority  of  this  decision  is  now  to  be  regarded 
as  very  doubtful ;  and  it  was  expressly  stated,  by  several  of  the  Judges 
in  the  case  of  Paterson,  that  they  could  not  have  concurred  in  it.  It 
has  been  stated  to  be  a  rule  with  banks,  not  to  take  a  bond  of  cau- 
tion signed  by  a  company  firm  as  sureties,  because  such  an  obligation 
is  not  in  the  line  of  a  mercantile  company's  business,  and  the  sub- 
scription, therefore,  would  not  bind  the  company  or  the  partners  who 
did  not  adhibit  or  authorize  it.  And  therefore,  in  the  case  of  Christie  4  S.  368. 
y.  Retd,  19th  January  1826,  a  bond  having  been  subscribed  by  a 
mercantile  company  and  the  two  partners  of  it,  along  with  another 
party  and  the  principal  obligant,  it  was  held  that  the  subscriptions 
of  the  partners,  although  not  described  as  partners  in  the  bond,  had 
been  added  merely  to  make  the  subscription  of  the  company  eifectual, 
and  that  the  company's  signature  and  the  signatures  of  the  partners 
were  to  be  reckoned  as  the  obligation  of  one  cautioner  only.   In  such 

"  the  obliganU.**     The  bond  was  returned  by  the  principal  debtor,  signed  apparently  by  the  Cases  where 
vhole  obligants,  and  the  money  was  paid  to  him.     On  his  bankniptcy,  it  being  discovered  siomatuue 
that  one  of  the  signatures  was  forged,  the  Court  held  that  it  was  the  duty  of  the  defender's  ^obgku, 
•^Dt  not  to  have  given  the  borrower  control  of  the  bond,  and  that  the  cautioners  were  free. 
See  also  Simpmmy.  Fleming ^  3d  February  1860,  where,  although  the  signature  of  one  of  two  22  D.  657. 
parties  to  a  bond  of  caution  in  a  suspension  was  admitted  to  have  been  forged,  the  other 
caatiooer  was  held  liable  for  the  whole  obligation.     In  Lord  Wood's  opinion  the  distinc- 
tion between  this  case  and  the  preceding  is  clearly  pointed  out.    In  the  one,  the  bond  of 
caution  btring  judicial,  the  cautioner  relied  entirely  on  the  good  faith  of  the  debtor,  with 
whom  alone  he  came  in  contact ;  whereas  in  the  other,  the  bond  of  caution  being  extra- 
jodiciAl,  the  cautioner  was  entitled  to  rely  upon  the  creditor  or  obligee  for  getting  the 
wcarity  completed  before  the  money  was  paid. 
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circumstances  therefore,  if  the  partners  of  a  company  are  to  be  bound 
individually  as  separate  cautioners,  that  should  be  explicitly  stated. 
The  case  of  Christie  it  is  instructive  to  compare  with  MeUiss  v.  Ths 
Royal  Bank,  22d  June  1815,  where  the  cash-credit  being  in  favour  of 
a  company,  who  were  the  principal  obligants,  the  subscription  of  each 
partner  subjoined  to  that  of  the  company  was  held  to  bind  him  not 
only  as  a  partner  but  as  an  individual,  without  express  words  to  that 
effect  But  the  terms  of  the  bond  should  be  explicit,  so  as  to  exclude 
doubt  in  either  case. 

With  regard  to  the  effect  of  the  cash-credit  bond,  an  opinion  was 
stated  from  the  Bench  in  the  case  of  Alexander  y,  Badenach,  23d 
December  1843,  already  referred  to,  that  parties  bound  expressly  as 
cautioners  in  such  an  instrument  would  not  have  the  benefit  of  the 
septennial  prescription.  This  is  probably  on  the  principle  that  the 
Act  refers  to  sums  of  liquid  amount,  and  not  to  an  instrument  con- 
templating a  long  series  of  transactions  with  a  fluctuating  balance. 
The  bond  remains  effectual  after  the  co-obligant's  death,  and  it 
continues  a  current  engagement  against  his  heirs,  who  are  liable  for 
drafts  after  his  death ;  University  of  Glasgow  v.  MiUer,  18th  Novem- 
ber 1790  ;  Paterson  v.  Colder ,  5th  July  1808  ;  Dudgeon  v.  Laing^ 
Ist  December  1813.  The  propriety  of  the  decisions  in  the  University 
of  Glasgow  and  Paterson  has  recently  been  seriously  impugned  by 
the  Second  Division  of  the  Court  in  WyUie  v.  Fiddes,  13th  December 
1853.  In  that  case  the  eldest  sou,  who  had  taken  up  the  heritable 
estate,  and  also  confirmed  executor  to  his  father,  was  held  to  be  his 
father's  representative,  and  a  younger  son,  who  had  received  his  share 
of  the  moveable  estate,  was  found  not  liable  to  make  good  to  the 
bank  an  obligation  by  the  father  for  a  cash-credit  account  in  favour 
of  the  eldest  son.*  In  Lord  Wood's  opinion  will  be  found  an  ex- 
cellent exposition  of  the  cases  of  Poole  v.  Anderson,  22d  February 
1834,  and  of  Robertson  v.  Strachan,  29th  July  1760,  which  show  in 
what  circumstances  a  child  (who  is  not  his  father  s  executor)  may  be 
held  liable  for  the  father's  debt,  and  when  not.  Although  the  stated 
account  certified  by  the  bank's  accountant  is  admitted  in  practice  as 
sufficient  to  ascertain  the  balance  due,  and  to  authorize  a  charge  for 
the  amount,  the  stipulation  that  such  a  charge  shall  not  be  suspended 
without  consigning  the  amount,  is  not  binding,  being  held  to  infer 
an  interference  with  the  principles  of  public  law,  which  will  not 
countenance  an  obligation  implying  the  surrender  by  a  party  of  the 
right  to  have  his  case  tried  by  the  Courts  of  Justice.  This  was  settled 
in  Forrester  v.  Walker,  27th  June  1815,  the  opinion  of  Lord  Meadow- 

*  Any  doubts  which  may  have  been  cast  upon  the  authority  of  the  caaes  referred  to  in 
th«  text,  have  been  set  at  rest  by  the  decision  of  the  First  Division  in  tlie  case  of  British 
Liven  Company  v.  Monteiih  and  OUiers^  12  th  February  1858,  where  it  was  held  tliat  a  cash- 
credit  bond  was  effectual  against  the  cautioner's  representative  for  a  balance  incurred  after 
the  cautioner's  death,  and  that  the  law  on  this  point  is  not  now  open  fur  discussion. 
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BANK  in  which  case  is  well  deserving  of  perusal,  as  it  contains  a 
striking  exposition  of  the  principles  upon  which  the  distinction  de- 
pends between  a  renunciation  of  what  is  merely  a  private  benefit — as 
the  rights  of  division  or  discussion — and  what  is  a  public  or  legisla- 
tive regulation — as  the  right  of.  trial  or  the  statutory  prescription.  It 
is  not  necessary  that  the  bond  contain  a  consent  to  register  the  stated 
account,  or  that  the  stated  account  be  registered,  in  order  to  warrant 
execution.  This  has  been  solemnly  decided  in  the  case  of  a  bond  of 
caution  for  a  bank  agent,  where  a  similar  provision  is  inserted,  and 
the  same  principle  necessarily  extends  to  the  cash-credit  bond ;  Fisher  7  8.  97. 
(fe  Hepburn  v.  Syme,  2d  December  1828.  Here  the  report  contains 
the  opinions  of  the  whole  Judges.  Although  the  stated  account,  by 
virtue  of  the  obligant's  consent,  is  received  as  ascertaining  the  balance, 
that  circumstance  does  not  preclude  the  obligant  from  questioning 
the  balance,  if  he  undertake  to  show  that  it  is  erroneous  ;  Smith  v.  7  8. 792. 
Drummand,  25th  June  1829.     The  bank  may  not  include,  in  the  J 

stated  account  against  a  bank  agent  and  his  cautioners,  law  expenses 
incurred   after  the  close  of  the  agency ;   Paisley  Union  Bank  v.  9  8. 488. 
Hamilton,  etc.,  24th  February  1831.     The  balance  which  may  arise  is 
usually  made  payable  to  the  cashier  or  other  officer  of  the  bank,  and, 
when  such  officer  is  named,  diligence  at  his  instance  is  competent ; 
Fisher  <fe  Hepburn  y.  Syme,  7th  December  1827.     Upon  the  same  6  8. 216. 
principle,  diligence  is  competent  upon  an  obligation  regulating  the 
debt  by  an  account  to  be  kept  by  the  debtor ;  and,  in  Baird  S  Co,  v.  i  ^l^'s  A  pp. 
Neilson,  21st  March  1842,  a  party  being  bound  by  agreement  to  ren- 
der an  account,  to  exhibit  books  in  support  of  it,  and  to  pay  according 
to  the  account,  it  was  held  competent  to  charge  him  by  homing  to 
perform  these  several  acts.     Where  there  is  a  bond  for  a  cash-credit, 
it  is  competent  to  accumulate  interest  annually,  and  to  charge  for  the 
balance  thus  ascertained  ;  Cruickshank  v.  The  British  Linen  Company,  13  8.  91. 
26th  November  1834. 

Bond /or  the  due  discharge  of  an  office. — We  have  already  adverted  Bohds  for 
to  the  bond  of  caution  for  a  factor,  and  precedents  will  be  found  in  ^j,  office.  " 
the  Juridical  Styles  for  the  bond  by  a  bank's  agent,  by  the  cashier 
or  teller  of  a  bank,  by  a  judicial  factor,  a  curator  bonis,  b.  factor  loco 
tatoris,  the  interim  factor  and  trustee  on  a  sequestrated  estate,  tutors 
and  others,  along  with  cautioners,  and  also  of  bonds  of  caution  in  the 
confirmation  of  executors  and  in  suspensions.  The  observations  al- 
ready made  with  regard  to  the  charge  founded  upon  a  stated  account, 
apply  also  to  the  bond  for  bank  agents,  and  to  all  other  bonds,  in 
which  a  consent  to  that  effect  is  inserted. 

Tliere  is  a  series  of  very  important  decisions  regarding  cautionary  Libekation  op 
obligations  for  the  due  discharge  of  such  offices  as  fall  to  be  exercised  c^otioheb  by 
under  inspection,  or  according  to  specified  regulations.     In  such  cases,  oontrol  offi- 
as  the  cautioner  in  granting  his  obligation  relies  upon  the  checks  and  ^'^**' 
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control  provided  by  the  constitution  of  the  office,  it  has  been  repeatedly 
held,  that  he  is  liberated  by  gross  negligence  on  the  part  of  the  prin- 

8  8. 721 ;         cipal  in  exercising  control,  and  applying  the  checks ;  Letth  Banking 

5  Wil.  &'sh.     Company  v.  Bell,  12th  May  1830,  affirmed  1st  October  1831.     Here  the 
^^*  cautioners  for  a  bank  agent  were  liberated,  the  bank  having  permitted 

the  agent  to  carry  on  an  illegal  trade,  violate  his  instructions,  incur 
unusual  hazard  and  loss,  and  to  become  deeply  involved,  without  ap- 
12  S.  746.  prising  the  cautioners.  In  ThisiXe  Friendly  Society  v.  Garden^  1 7th 
June  1834,  the  treasurer  of  the  society  having  been  allowed  to  deposit 
the  funds  in  his  own  name,  contrary  to  the  society's  rules,  and  the 
society  having  neglected  to  audit  his  accounts,  the  cautioners  were 
assoilzied,  on  the  ground  that  the  society  had  not  taken  ordinary  or 

6  S.  111.  reasonable  care  to  overlook  or  check  his  proceedings.     In  Duncan  v. 

Porierfidd,  13th  December  1826,  the  cautioners  for  the  trustee  on 
a  bankrupt  sequestrated  estate  were  held  to  be  relieved  by  the 
negligence  of  the  commissioners  and  creditors,  who  allowed  him  to 
embezzle  the  trust  funds,  and  took  no  account  of  his  proceedings  for 

7  S.  732.  a  period  of  years.     In  Forbes  v.  Welsh,  10th  June  1829,  the  defender 

became  bound  for  a  factor  under  this  stipulation : — "  I  make  a  point 
"  of  it,  that  mutual  discharges  for  bygones  shall  take  place  at  least 
"  once  every  year."    No  such  annual  settlement  having  ever  taken 
11  8.47.  place,  the  cautioner  was  held  to  be  free.     In  Pringlev.  Tate,  17th 

November  1832,  there  will  be  found  the  ease  of  a  cautioner  being 
allowed  to  suspend  a  charge  without  caution,  in  consequence  of  the 
accounts  of  the  judicial  factor  for  whom  he  was  bound  having  been 
allowed  to  remain  for  several  years  unexamined,  and  at  last  audited 
without  notice  to  the  cautioner.  The  effect  here  was  merely  to  allow 
the  cautioner  to  try  his  objections  to  the  charge  without  finding  secu- 
rity, but  the  case  shows  the  importance  of  exactness  and  attention 

9  D.  1537 ;       where  cautioners  are  concerned.     And,  in  Bonar  v.  Macdonald,  1 7th 
379.    "    ^^     *'^^'y  1S47,  affirmed  9th  August  1850,  the  cautioners  for  a  bank  agent 

were  freed  by  an  alteration  of  arrangements,  whereby  his  responsibility 
was  increased,  without  notice  having  been  made  to  them.  It  has  been 
attempted  to  obviate  this  class  of  objections  by  a  consent  or  renuncia- 
tion on  the  part  of  the  cautioners,  and  at  page  68  of  the  Juridical 
Styles,  vol.  ii.  (3d  edition),  there  is  the  form  of  a  bond  by  a  bank 
agent,  in  which  a  declaration  is  inserted,  that  it  shall  not  be  compe- 
tent for  the  cautioners  to  plead  that  the  bank  or  its  officers  have  not 
been  sufficiently  vigilant  in  superintending  the  agent,  and  that  the 
bank  shall  not  be  bound  to  superintend  him  on  account  of  the  cau- 
tioners, or  to  give  them  any  notice  of  his  proceedings,  or  of  any 
circumstance  likely  to  render  necessary  the  enforcement  of  their 
'  cautionary  obligation.     By  the  same  form,  the  agent  and  cautioners 

are  made  responsible  for  all  loss,  not  only  by  clerks  and  servants,  but 
by  fire,  robbery,  tlieft,  embezzlement,  or  any  other  accident  or  mis- 
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fortuna    It  is  doubtful,  however,  how  far  the  Courts  would  recognise 
stipulations  so  adverse  to  the  principles  of  equity. 

The  obligation  of  the  cautioner  for  a  bank  agent  is  terminable  at 
the  discretion  of  the  cautioner,  who  may  at  any  time  insist  against 
the  agent  to  have  his  bond  given  up  or  cancelled,  or  the  amount  of 
it  impressed  in  his  hands  to  be  applied  towards  extinction  of  any 
balance ;  Taylor  <k  Wright  v.  Adie,  3d  July  1818.  The  same  was  Hume,  114. 
found  in  the  case  of  a  collector  of  taxes,  in  KirUoch  v.  Mackintosh^  i  8. 491. 
13th  June  1822. 

Upon  the  principle  which  has  been  noticed,  viz.,  that  a  cautioner  is  Substitution 
freed,  if  any  alteration  be  made  upon  the  substance  or  tenor  of  the  ^^  "^^  ^^"" 
obligation  without  his  consent,  it  follows,  that  the  obligation  of  a 
cautioner  cannot  be  cancelled  or  discharged,  or  a  new  cautioner  sub- 
stituted in  his  place,  without  the  express  concurrence  of  all  the  other 
obligants.*     This  is  a  point  of  frequent  occurrence  in  practice,  and  it 
requires  very  careful  attention.     Take  the  familiar  instance  of  the 
cautioner  in  a  bond  for  a  bank  agent  desiring  to  be  liberated,  and  an 
arrangement  being  made  to  have  another  party  substituted  in  his 
room.     What  is  necessary  here?    First,  The  new  surety  must  be 
bound  to  the  same  effect  as  the  one  released  ;  secondly,  the  retiring 
cautioner  must  be  discharged  ;  and  thirdly,  all  the  other  cautioners 
must  consent  both  to  the  discharge  of  the  retiring  cautioner,  and  also 
to  be  bound  along  with  the  new  cautioner,  to  the  same  effect,  and  with 
the  same  mutual  liabilities,  as  with  his  predecessor.     This  is  a  com- 
plicated operation,  but  no  part  of  it  can  be  omitted.     In  practice,  it 
is  most  conveniently  accomplished  by  a  deed,  in  which  is  narrated  the 
bond,  and  that  it  has  been  agreed  by  the  bank  or  other  creditor  to 
release  K  and  to  accept  the  obligation  of  F.,  as  coming  in  his  place — 
that  the  other  obligants  have  assented  to  the  substitution,  and  agreed 
to  be  bound  along  with  F.  in  the  same  terms  and  to  the  same  effect 
as  they  were  originally  bound  along  with  E. — that  by  the  execution 
and  acceptance  of  this  new  deed  E.  is  discharged  of  all  claim  by  the 
creditor,  as  well  as  by  his  co-obligants.     The  conveyancer  will  then 
bind  and  oblige  the  whole  parties,  substituting  F.  for  K,  in  -the  same 
terms  as  in  the  original  bond.     In  this  way  there  is  concentrated  in 
one  writing  the  acts  of  the  different  parties  requisite  to  make  effectual 
the  new  arrangement,  and  there  is  avoided  the  necessity  of  multiplied 
explanations  and  narrations,  and  the  risk  of  imperfect  reference  or  of 
omission  incident  to  the  embodying  of  one  arrangement  in  various 
writings.     This  new  deed  will,  of  course,  contain  a  clause  of  registra^ 
tion  for  summary  execution  against  the  whole  obligants,  including 
the  new  cautioner. 

Guarantee  Associations, — The  intelligence  and  enterprise  of  this  Guarantkk 
age  have  devised  a  scheme,  whereby  not  only  are  the  evils  avoided,  ^»»oc»^tio«8. 

*  Beference  it  made  to  §  9  of  19  and  20  Vict.  c.  60,  noticed  supra^  p.  216,  note. 
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'GuAKiNTEB      which  result  from  a  large  class  of  cautionary  obligations,  but  such 
ArooiATioMB,    obligations  on  the  contrary  are  rendered  a  source  of  profit.     This 

has  been  accomplished  by  the  principle,  now  so  widely  developed 
in  life  assurance,  banking,  and  other  departments  of  business,  viz., 
the  combination  of  the  resources  of  many  persons,  who  undertake 
a  common  responsibility,  so  that,  when  loss  occurs,  it  is  not  felt, 
being  diffused  over  a  wide  surface ;  and  the  premium  charged 
for  the  responsibility  being  estimated  at  a  rate  somewhat  exceeding 
the  average  probability  of  loss,  the  surplus  of  premiums,  remaining 
after  deduction  of  the  loss,  constitutes  profit.  As  the  duration  of 
human  life,  though  uncertain  in  the  individual  case,  is  ascertained 
with  singular  accuracy  in  the  aggregate,  so  the  average  expecta- 
tion of  life  at  every  period  of  it  forms  a  secure  basis,  upon  which 
may  be  calculated  with  certainty  the  price,  by  a  present  single 
payment,  or  by  annual  payments  during  life,  of  a  sum  of  money, 
payable  at  death  when  it  shall  occur ;  and  the  losses  occasioned  by 
the  deaths  which  happen  before  the  period  of  expectation  are  com- 
pensated by  those  which  survive  it  Fire  insurance  in  the  same  way 
distributes  among  a  large  body  of  insurers  the  loss  which  may 
happen  to  one,  and  which  is  paid  by  anticipation  in  the  annual 
premium.  Upon  a  similar  principle,  the  guarantee  associations  have 
been  formed.  Their  business  is  to  grant  bonds  for  the  due  perform- 
ance of  offices.  Tliey  do  not  yet  possess  the  same  accurate  informa- 
tion in  relation  to  the  risks  of  this  business,  which  enables  the  life 
assurance  companies  to  adjust  their  charges  with  such  remarkable 
accuracy  and  security,  nor  is  it  likely  that  a  hazard  dependent  upon 
moral  contingencies  can  ever  be  brought  within  a  calculation  so 
nearly  approaching  to  certainty.  But  with  an  advancing  experience 
they  are  studying  to  accomplish  this  object,  viz.,  to  make  all  the 
parties  insured  with  them  bear  in  common  the  loss  resulting  from 
the  failure  or  misconduct  of  any  one  of  them.  This  is  accomplished 
by  a  bond  of  guarantee,  granted  by  the  association  to  the  employer 
of  the  party,  after  they  have  satisfied  themselves  by  inquiry  in 
regard  to  the  character  and  qualifications  of  that  party.  For  this 
guarantee  the  party,  on  whose  behalf  it  is  given,  pays  an  annual 
premium,  and  the  safety  of  his  employer  is  secured  by  a  paid  capital 
stock,  contributed  by  the  partners  of  the  association.  The  advan- 
tages of  these  institutions  are  obvious.  They  are  a  complete  antidote 
to  the  miseries  entailed  upon  individuals  and  families  by  the  forfeiture 
of  bonds  of  caution.  A  young  man  of  good  character  and  attain- 
ments is  enabled,  by  a  small  annual  payment,  to  hold  an  office  of 
trust,  from  which  he  might  otherwise  be  excluded  by  the  want  of 
wealthy  friends.  The  discomfort  and  hazard  of  subjecting  friends  to 
heavy  liabilities  are  avoided,  and  any  one,  who  wishes  to  serve  a 
youth  entering  upon  life,  may  still  do  so  at  the  small  expense  of  the 
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annual  guarantee,  instead  of  tlie  risk  of  large  eventual  loss.  Upon 
these  grounds  the  guarantee  associations  are  worthy  the  attention  of 
professional  men. 

Bond  of  Relief. — A  cautioner,  as  we  have  seen,  has  a  right  ofBownop 
recourse  against  the  principal  debtor,  which  arises  de  jure  upon  pay-  "*"""• 
ment  or  distress.     That  right  will  arise  at  common  law,  wherever  it 
is  made  to  appear  that  he  is  truly  a  cautioner,  although  bound  as  a 
principal     It  arises  also  from  the  terms  of  the  bond,  when  he  is 
bound  as  cautioner,  or  when  it  contains  a  clause  of  relief     In  these 
cases,  however,  although  the  right  exists,  it  can  only  be  made  avail- 
able by  ordinary  action,  there  being  no  warrant  for  summary  dili- 
gence at  the  instance  of  the  cautioner  for  making  effectual  his  right 
of  relief.     A  clause  to  that  effect  might,  no  doubt,  be  introduced  into 
the  bond  ;  only  the  bond  passes  into  the  hands  of  the  creditor,  and 
the  cautioner  may  be  unable  to  obtain  possession  of  it,  when  needed. 
The  way  to  secure  direct  access  for  enforcing  relief  of  a  cautionary 
obligation  by  summary  diligence  is  for  the  cautioner  to  take  from  the 
debtor  a  bond  of  relief     In  the  Juridical  Styles  there  are  examples 
of  the  bond  of  relief,  in  the  various  cases  of  the  cautioner  being 
bound  as  a  co-principal,  or  expressly  as  a  cautioner,  or  in  a  bond  of 
credit,  or  in  a  confirmation,  or  for  a  bond  of  annuity.     When  the 
party  is  bound  as  co-principal,  the  bond  of  relief,  which  is,  of  course, 
in  the  name  of  the  true  debtor,  narrates,  first,  the  original  bond — then, 
that  the  sum  contained  in  it  was  entirely  received  and  used  by  the 
true  debtor — and  that  A  and  B.  (the  grantees  of  the  bond  of  relief,) 
had  become  bound  at  his  desire,  and  on  his  agreement  to  relieve 
them.     Then  comes  the  obligatory  clause : — "  Therefore  I  bind  and  Form  of  bokd 
"  oblige  myself  my  heirs,  eouecutors,  and  successorSy  to  warrant,  free,  ^'  ^^^^^' 
**  relieve,  harmless  and  skaithXess  keep,  the  said  A,  and  B,,  their  heirs, 
**  etc.,  of  and  from  payment  of  the  sums  of  money,  principal,  interest, 
*'  and  penalty,  contained  in  the  bond  above  recited,  and  of  the  said 
**  bond  itself,  whole  clauses  tenor  and  contents  thereof,  and  of  all  cost, 
*'  damage,  and  ejcpenses  that  they  shall  sustain  therein,  or  be  put  to 
*'  thereby  in  any  manner  of  way/'    Hitherto,  it  will  be  observed  that 
the  obligation  is  no  more  than  the  clause  of  relief     But  now  comes 
the  operative  part,  viz.: — "And,  for  that  effect  either  to  make  pay- 
"  ment  of  the  dd>t  to  the  creditor,  and  to  produce  and  deliver  to  the 
'*  cautioners  the  bond  with  a  sufficient  discharge,  that  they  may  cancel 
*'  their  subscriptions  ;  or  otherwise  to  make  payment  to  the  said  A.  and 
"  J5.,  ai  the  said  term**  (that  is,  at  the  term  of  payment  of  the  original 
bond),  "  of  ike  foresaid  principal  sum,  with  interest  and  penalty,  to- 
"  gether  with  such  other  expenses  as  the  said  A,  and  B,  may  have  sus- 
*'  tained  in  consequence  of  being  bound,  so  that  they  may  themselves 
**  make  payment  to  the  creditor,  and  thereby  operate  their  relief" 
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Then  there  is  an  obligation  to  implement  the  bond  of  relief  under  a 
penalty,  which  will  secure  indemnification  of  expenses  incurred  in 
enforcing  it ;  and,  lastly,  there  is  the  consent  to  registration  for 
summary  execution  at  the  instance  of  the  cautioners  against  the 
debtor — in  which  consists  the  chief  importance  and  value  of  this 
deed.  It  is  unnecessary  to  examine  the  other  forms,  which  differ 
only  in  so  far  as  accommodated  to  their  respective  purposes.  We 
have  already  observed,  that  the  bond  of  relief  does  not  confer  upon 
the  holder  of  it  the  character  and  privileges  of  cautioner  as  against 
the  creditor,  unless  it  be  intimated  to  him  at  the  time  of  delivering 
the  bond. 

The  bond  of  relief  is  favourably  construed,  and  has  been  sustained 
notwithstanding  errors  in  reciting  the  primary  debt.  Thus,  in 
Hamilton  and  Baird  v.  Htmter,  5th  July  1743,  the  ground  of  debt 
was  narrated  as  granted  in  1738  instead  of  in  1728,  but  the  debt 
being  otherwise  identified  the  bond  was  sustained ;  and  in  Drum- 
mond's  Daughters  v.  His  Creditors,  l7th  February  1795,  the  bond 
bore  to  be  in  relief  of  one  bond  for  £400,  whereas  the  debt  truly  con- 
sisted of  two  bonds  for  £200  each.  Greater  difiiculty  was  felt  here 
on  account  of  the  relief  being  heritably  secured,  but  the  Court  adopted 
the  view,  that,  as  the  object  of  the  security  was  not  the  debt  itself 
but  the  relief  to  the  cautioner,  and,  as  the  debt  was  verified,  and 
the  true  amount  and  name  of  the  creditor  appeared  on  the  record, 
want  of  precision  in  describing  the  ground  of  debt  was  not  a  fatal 
defect. 

Bond  of  Corroboration, — This  deed  is  employed,  when  it  becomes 
necessary  to  enlarge  or  vary  the  original  security,  or  to  extend  the 
efiect  of  the  original  obligation,  after  the  death  of  the  creditor  or 
debtor,  to  their  respective  representatives. 

When  the  interest  of  a  debt  has  remained  unpaid,  it  may  by  a 
bond  of  corroboration  be  accumulated  with  the  principal,  so  that  the 
accumulated  amount  shall  thenceforth  bear  interest.  When  a  new 
loan  is  to  be  added,  as  well  as  the  arrears  of  interest,  this  is  also 
efiected  by  a  bond  of  corroboration,  the  narrative  of  which,  by  a  clear 
detail,  will  preserve  a  record  of  the  origin  of  the  whole  debt.  When 
a  new  obligant  joins,  or  is  substituted  for  a  previous  obligant  now 
discharged,  this  is  efiected  by  a  bond  of  corroboration,  of  which  an 
example  has  already  been  exhibited  in  the  renewal  of  a  bond  for  a 
bank  agent.  Here,  for  reasons  formerly  stated,  it  must  be  made  clear, 
whether  or  not  the  new  obligant  comes  forward  at  the  request  of  the 
other  cautioners,  as,  in  that  case,  he  will  be  entitled  to  total  relief 
against  them.  Upon  the  death  of  the  creditor  in  a  bond,  a  bond  of 
corroboration  by  the  debtor  to  his  executor  or  other  representative, 
may  be  convenient  in  supplying  the  place  of  a  titla  And,  if  the 
debtor  dies,  the  expense  and  delay  of  a  suit  to  constitute  the  debt 
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against  his  representative,  will  be  saved  by  the  representative  grant- 
ing a  bond  of  corroboration.  Forms  applicable  to  these  various 
circumstances,  and  to  some  others,  will  be  found  in  the  Juridical 
Society's  Styles.  The  deed  narrates  the  original  ground  of  debt,  and 
the  circumstances  which  render  the  bond  of  corroboration  necessary, 
or  the  object  which  it  is  designed  to  effect ;  and  the  obligatory  clause 
commences  thus: — "  Thei'efore^  and  in  corroboration  of  the  original 
**  bond  above  narrated,  and  without  prejudice  thereto,  or  to  any  dili- 
"  gence  that  has  followed  or  may  be  competent  to  follow  thereon,  sed 
"  ACCUMULANDO  JURA  JURIBUS,"  ctc.  These  terms  prevent  the  objec- 
tion being  taken,  that  proceedings  which  may  have  been  had  upon 
the  original  bond  are  superseded  by  the  corroboration.  It  then  goes 
on  to  bind  the  grantor  or  granters,  and  their  heirs,  etc.,  for  the  sum, 
or  accumulated  sums,  as  it  may  be,  in  the  same  terms  as  in  the 
original  bond,  and  with  the  same  provision  by  a  clause  of  registration 
for  summary  execution. 

The  necessity  of  preparing  bonds  of  corroboration  with  the  same 
care  and  accuracy  as  other  formal  deeds,  is  strongly  exemplified  by 
the  case  of  Coidt  v.  Angus,  12th  July  1749,  of  which  there  are  three  M.  17040. 
reports  in  the  Dictionary,  the  second  of  which  is  a  very  elaborate  one 
by  Lord  EAMsa  Here  the  principal  sum  was  omitted  in  the  obliga- 
tion to  pay  in  a  bond  of  corroboration,  and  the  representative  of  one 
of  the  obligants,  who  had  not  been  bound  in  the  original  bond,  was 
in  consequence  held  not  to  be  bound.  On  the  other  hand,  the 
maxim — "  non  creditur  referenti,  nisi  constet  de  relato'* — is  not  ad- 
mitted with  respect  to  bonds  of  corroboration.  For  here  the  obliga- 
tion referred  to  is  not  left  to  stand  only  upon  its  own  strength,  but 
a  new  and  independent  obligation  is  granted.  A  bond  of  corrobora- 
tion, therefore,  may  be  sued  on  without  producing  the  original  bond  ; 
Beg  V.  Brown,  July  1663  ;  Johnston  v.  Orchardtoun,  24th  February  M.  16091. 

1/»<y/»  M.  15798. 

Bonds  of  corroboration  are  struck  at  by  the  Act  1 696,  cap.  5,  which 
renders  void  all  voluntary  deeds  granted  by  a  debtor  to  his  creditors 
wi  t h  in  six ty  days  before  bankruptcy ;  Mackellar's  Creditors  v.  M^Math,  m.  1 1 1 4. 
1st  March  1791  ;*  and  they  are  also  reducible  under  the  Act  1621, 
cap.  18,  which  nullifies  voluntary  deeds  granted  during  bankruptcy 
to  the  prejudice  of  prior  creditors ;  Dunbar's  Creditors  v.  Grant,  M.  1027. 
18th  June  1793.  Bonds  of  corroboration  received  in  such  circum- 
stances, therefore,  must  be  regarded  as  of  no  value,  and  the  party 
must  betake  himself  to  such  diligence  as  in  the  circumstances  may 
be  available.  In  the  case  last  cited,  the  creditor,  had  he  not  trusted 
to  the  inoperative  deed,  might  have  made  his  debt  effectual  by 
adjudication. 

*  In  regard  to  the  dates  of  deeds  nndor  the  Act  referred  to  in  the  text,  reference  may  he  19  &  20  Vict, 
made  to  the  Bankraptcy  (Scotland)  Act,  sect.  6.  c*  79i  §  6* 
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We  have  now  reviewed  tlie  principal  deeds  by  which  personal  obli- 
gations are  constituted.  There  are  others,  of  which  precedents  will 
be  found  in  the  collections  of  Styles ;  and  among  them  there  is  the 
bond  of  presentation,  to  which  we  shall  advert  when  treating  of  Dili- 
gence ;  but  we  have  now  examined  those  which  develop  the  essential 
principles  of  conveyancing  in  this  department,  and  we  shall,  therefore, 
proceed  to  consider  the  writings  by  which  moveable  obligations  may 
be  transmitted. 
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CHAPTER   II. 

THE  INSTRUMENTS  BY  WHICH  OBLIGATIONS  ARE  TRANSFERRED-  -THE 
ASSIGNATION,  TRANSLATION,  AND  RETROCESSION. 

We  have  now  examined  the  constitution  of  obligations  by  de^d  in 
the  simple  form  of  the  bond.  We  shall  still  have  occasion  to  look  at 
obligations  in  other  deeds  more  or  less  complex,  particularly  in  con- 
tracts. But  it  will  tend  to  simplicity,  and  perhaps  to  a  more  distinct 
perception  than  might  otherwise  be  obtained,  of  the  nature  and  effect 
of  the  succession  of  legal  instruments  employed  in  the  constitution, 
transmission,  extinction,  and  enforcement  of  moveable  rights,  if, 
immediately  after  considering  the  obligation  by  bond,  we  proceed  to 
trace  it  directly  through  these  stages.  We  shall  now  proceed,  there- 
fore, to  treat  of  the  transmission  of  moveable  rights,  and  particularly 
of  the  assignation. 


Moveable  rights  are  distmguishable  into  two  classes :  1.  Those,  by  Dmsioif  op 

MOYEAB 
UPUTS. 


virtue  of  which  we  possess  the  ipsum  corpus  of  the  thing,  and  which  **®^^^®''* 


are  called  moveable  corporeal  or  moveable  real  rights ;  and,  2.  Those 
which  relate  not  to  things  actually  possessed,  but  to  claims  at  the 
instance  of  the  possessor  against  other  parties,  and  which  he  may 
recover  from  them  by  action  at  law.  The  furniture,  books,  and  plate 
in  a  person's  house,  are  corporeal  moveables,  held  by  possession.  The 
sum  owing  to  me  by  another  upon  his  bond  is  an  incorporeal  move- 
able, held  not  by  possession  of  the  thing,  but  by  right  of  demand 
and  recovery  from  another  party.  By  the  law  of  England  these  are 
distinguished  into  rights  in  possession,  and  rights,  or  choses,  in  action 
Mhat  is,  things  which  may  be  recovered  by  legal  suit 

In  the  class  of  moveable  real  rights,  property  is,  for  the  most  part,  Trakbperekcr 
transferred  simply  by  a  removal  of  the  possession  to  the  new  owner,  ^^  *'®^*^»'^ 
without  any  written  transfer,  possession  being  in  this  class  of  things 
the  evidence  of  title.     In  certain  circumstances  it  is  usual  and  expe- 
dient, and,  in  some  instances,  it  is  necessary,  that  the  transfer,  even 
^  corporeal  moveables,  should  be  made  in  writing ;  but  this  class  of 
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instniroents  is  limited  and  peculiar,  and  we  shall  afterwards  examine 
it  separately. 

Both  of  the  classes  of  rights  referred  to  may  be  transferred  by  what 
Mr.  Erskine  calls  legal  assignation,  in  two  ways — either  by  the  mere 
act  of  the  law,  as  in  the  transference  of  moveables  by  marriage — or 
by  judicial  sentence,  as  a  decree  of  forthcoming,  or  the  confirmation 
of  the  commissaries.  It  is  not  our  present  purpose  to  treat  of  these. 
Nor  do  we  design  to  examine,  at  this  time,  one  most  important 
medium  of  transmission  of  moveable  property,  viz.,  the  transference  of 
bills  by  indorsation — the  simplest  form  of  written  transmission  which 
the  law  knows — but  it  will  conduce  to  perspicuity,  that  the  whole 
subject  of  bills  of  exchange,  which  form  in  all  their  details  an  excep- 
tion from  the  ordinary  rules  of  conveyancing,  should  be  presented  in 
a  separate  and  united  view  ;  and  the  consideration  of  transference  by 
indorsation  will,  therefore,  be  embraced  in  the  discussion  of  bills  and 
promissory  notes. 

What  is  to  occupy  us  at  present  is  the  transference  of  moveable 
obligations,  which  is  effected  by  an  instrument  called  the  Assignation. 

The  original  form  of  this  deed — a  form  which  still,  with  some  modi- 
fications, prevails  to  a  great  extent  in  practice — is  very  singular,  and 
not  in  accordance  with  the  directness  and  simplicity  which  charac- 
terize our  legal  instruments  in  general.  Upon  referring  to  the  style, 
it  will  be  found  that  the  transferring  clause  of  the  assignation  is  not 
couched  in  words  of  direct  conveyance.  It  is  not  " I  transfer"  or 
"  /  convey*'  or  "  /  assign"  the  subject  to  A.  B. ;  but,  after  narrating 
the  subject,  and  stating  the  cause  of  granting,  the  transference  is 
effected  in  these  words: — " I  makey  constitute,  and  appoint  A,  B,, 
"  and  his  Jieirs,  etc.,  my  lawful  cessioners  and  assignees  in  and  to" 
the  subject-matter  assigned.  Thus,  instead  of  transferring  the  thing 
to  the  assignee,  the  deed  designates  the  assignee  as  its  recipient  and 
future  owner. 

The  origin  and  history  of  this  peculiarity  of  style  have  been  clearly 
traced  by  Mr.  Ross  in  his  discourse  upon  the  assignation.  Our  limits 
will  prevent  our  doing  more  than  shortly  indicating  the  chief  causes 
to  which  the  singularity  of  form  is  to  be  ascribed.  By  the  ancient 
law  of  England,  as  well  as  Scotland,  rights  created  by  obligations 
were  not  transmissible.  This  is  stated  expressly  by  Blackstone  and 
by  Stair,  when  he  says,  that  "  generally  all  obligations  are  intrans- 
'  missible  upon  either  part  directly  without  the  consent  of  the  other 

*  party,  which  is  clear  upon  the  part  of  the  debtor,  who  cannot,  with- 

*  out  consent  of  the  creditor,  liberate  himself,  and  transmit  his  obli- 

*  gation  upon  another ;"  and  he  adds  afterwards — "  neither  can  a 
'  creditor  force  his  debtor  to  become  debtor  to  another,  without  his 

*  own  consent,  as  when  he  takes  him  obliged  to  pay  to  him  or  his 

*  assignees."     The  same  doctrine  is  also  referred  to  by  Erskine,  as 
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formerly  subsisting ;  and  Mr.  Ross  ascribes  its  source  to  the  manner 
in  which  property  was  viewed,  as  consisting  either  in  possession  or  in 
right  of  action,  and  to  the  notion  that,  when  a  right  was  recoverable 
only  by  action,  it  was  necessary  that  the  creditor  should  himself  per- 
sonally exercise  the  right,  assignments  being  forbidden  by  the  com- 
mon idea,  that,  as  expressed  by  Blackstone,  it  would  be  "  a  great 
"  encouragement  to  litigiousness  if  a  man  were  allowed  to  make  over 
"  to  a  stranger  his  right  of  going  to  law."     It  is  obvious,  that  a  rule 
which  prevented  the  transmission  of  debts," could  not  long  survive  the 
introduction  of  commercial  habits  and  necessities.     Among  the  chief 
alterations  in  the  administration  of  private  justice  subsequent  to  the 
Revolution  of   1688,  Blackstone   specifies    "  the  introduction   and 
"  establishment  of  paper  credit  by  indorsements  upon  bills  and  notes, 
'*  which  have  shown  the  possibility  (so  long  doubted)  of  assigning  a 
"  chose  in  action."   But  the  formal  assignment,  when  first  introduced, 
had  not  the  direct  character  and  complete  efiect  of  transmission  by 
indorsation.     Being   prevented  by  the  prevalence  of  the   ancient 
opinion  from  granting  a  transfer  of  his  right  of  action,  the  party 
effected  his  object  by  conferring  on  him,  upon  whom  he  desired  to 
devolve  the  right,  the  character,  not  of  absolute  proprietor,  but  of  a 
delegate  to  sue  in  name  of  the  real  owner.     Accordingly,  even  before 
the  period  of  1688,  the  inconvenience  appears  to  have  been  felt  and 
obviated  in  certain  social  relations  in  England ;  for  we  are  told  that 
there  the  assignment  was  first  introduced  in  favour  of  bastards,  who 
could  not  be  termed  heirs,  and  so  were  provided  for  under  the  de- 
scription of  assignees — that  is,  persons  appointed  or  delegated  by 
others ;  and  this  was  the  expedient  by  which  the  operation  of  the 
rule  of  law  was  avoided.     The  party  in  right  of  an  obligation  or  chose 
in  action  could  not  transfer  the  right,  but  he  could  always  grant  a 
mandate  or  power  to  another,  as  his  attorney,  to  receive  it  in  his 
place,  and  to  sue  for  it  if  necessary.     Thus,  when  one  purchased  a 
debt  constituted  by  obligation,  he  received  as  his  title  a  deed  corre- 
sponding to  a  power  of  attorney,  whereby  he  was  appointed  attorney 
for  the  granter,  and  so  entitled  to  sue  in  the  grantor's  name.     Thus 
the  strict  rule  of  law  was  not  encroached  upon,  and  the  purchaser  or 
assignee  was  held  to  be  attorney,  not  for  the  grantor's  behoof,  but  for 
Hs  own.     He  was  procurator  in  rem  suam.     It  was  evidently  neces- 
sary, however,  to  the  eflicacy  of  this  mode  of  transference,  that  the 
niandate  or  power  given  should,  contrary  to  the  ordinary  nature  of 
mandates,  be  irrevocable ;  and  this  element  in  the  assignation  Mr. 
Koss  has  traced  to  the  practice  of  the  French  law — a  source  from 
which  the  lawyers  of  Scotland  were  not  indisposed  to  borrow  during 
the  reigns  of  James  the  Fourth  and  Fifth.     A  direct  conveyance  of 
a  debt  in  France  was  termed  un  transport — the  granter,  cedant ;  and 
the  grantee,  cessionaire ;  and  these  names  of  the  parties,  derived 

16 
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HurroRT  of      from  Latin  origin,  have  been  introduced  into  our  law,  the  grantor  of 
iMmKATioN,—  ^^  assignation  being  termed  the  cedent,  and  the  receiver  the  cessioner. 

The  effect  of  the  French  transport  was  also  adopted,  our  assignation 
being  made  to  operate  as  a  complete  transfer,  although  it  still  re- 
tained the  form  which  indicates  its  primary  terms  and  import  as  a 
power  of  attorney.     The  English  assignment,  as  it  now  exists  in  prac- 
tice, contains  evidence  of  its  origin  in  the  condition  of  the  law,  which 
Jarman  and       has  been  described.   Thus,  in  the  assignment  of  an  annuity,  although 
Conveyancinir    ^^^^^  ^^  direct  conveyance  have  been  introduced,  and  the  annuitant 
ii.  127.  now  "  doth  bargain,  sell,  and  assign  unto  the  purchaser,  his  executors,'^ 

etc.,  the  mode  of  making  the  transfer  effectual  is  the  same,  the  annui- 
tant nominating  and  appointing  the  purchaser,  his  executors,  etc.,  his 
true  and  lawful  attorney  and  attorneys,  irrevocable,  in  the  name  of 
him  (the  annuitant)  to  demand  the  amount,  upon  failure  to  prosecute 
suits,  and  upon  payment  to  discharge.  Since  the  time  of  Craig  and 
Balfour,  the  assignation  has  operated  as  a  direct  conveyance  of  all 
those  rights  capable  of  transference,  which  consist  of  debts  and  claims 
demandable  from  others. 

We  are  thus  taught  the  original  distinction  between  deeds  which 
are  designed  to  transfer  a  right  of  claim,  or  chose  in  action^  and  those 
by  which  property  itself  is  actually  transferred.  When  the  ipsum 
corpus  is  handed  over,  as  is  done  actually  in  a  transfer  of  moveables, 
and  symbolically  in  a  transfer  of  land,  the  word  is  that  which  indi- 
cates a  change  in  the  position  of  the  thing  sold — viz.,  "  Dispono/'  I 
change  the  position  of,  I  hand  over,  the  thing  sold.  When  the  right 
sold  cannot  be  delivered,  being  due  by  another's  obligation,  the  term 
is  that  which  expresses  delegation — viz.,  "  Assigno/'  I  mark  out  or 
appoint  a  receiver.  Thus,  the  disposition  receives  its  name  from  the 
effect  of  the  transfer  upon  the  property,  the  assignation  from  the 
right  which  it  confers  upon  the  assignee.  The  term  "  disposition"  is, 
accordingly,  applicable  to  a  transfer  of  moveable  goods  capable  of 
Inst.  ii.  7. 2.      delivery,  as  well  as  to  a  conveyance  of  lands  ;  and  Mr.  Erskine  is 

wrong  in  censuring  the  application  of  the  term  to  transmissions  of 

i.  p.  189.  moveable  goods,  while  the  criticism  of  Mr.  Ross  upon  this  ground  is 

just.     The  distinction  is  correctly  marked  in  Spottiswoode's  Introduc- 

p.  33.  tion  to  the  Style  of  Writs,  where  he  says : — "  An  assignation  is  a  writ 

"  of  conveyance,  and  applied  only  to  such  as  relate  to  moveable  sums, 
**  rents,  or  duties ;  for,  when  other  moveable  goods,  as  plenishing, 
"  merchandise,  or  the  like,  are  conveyed,  the  writ  is  called  a  dispo- 
"  sition." 

In  considering  the  assignation,  it  is  to  be  noticed  as  a  first  and 
necessary  condition,  that  the  debt  has  not  been  paid  to  the  original 
creditor.  If  it  has  been  paid,  then  there  is  no  longer  any  debt  to 
assign.  If  it  has  not  been  paid,  still  the  assignee  must  have  a  per- 
sonal knowledge  of  that  fact ;  for,  in  the  event  of  the  debtor's  bank- 
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ruptcy  and  sequestration,  the  claim  upon  his  estate  will  consist  of  an 
affidavit  by  the  assignee,  bearing  that  the  debt  has  not  been  paid 
either  to  the  cedent  or  to  himself ;  Olen  v.  Borthwick,  19th  January  ii  D.  387. 
1849. 

We  shall  now  shortly  examine  the  form  of  the  assignation.*     It 
usually  embraces  these  parts : — 

1.  A  narrative  of  the  ground  of  debt  conveyed. 

2.  The  cause  of  granting,  or  consideration,  called  in  the  Juridical 
Styles  the  subsumption. 

3.  The  clause  of  assignation. 

4.  The  clause  of  warrandica 

5.  The  clause  of  delivery  of  the  ground  or  grounds  of  debt. 

6.  The  clause  of  registration  ;  and 

7.  The  testing-clausa 
1.  The  narrative. — The  purpose  of  this  clause  is  distinctly  to  spe-  Narrative  ok 

cify  the  debt  assigned,  and  the  ground  upon  which  it  stands.  When 
the  assignation  is  simply  of  a  bond,  the  narrative  may  be  dispensed 
with,  the  debt  being  described  in  the  assigning  clause  as  contained  in 
a  bond,  specifying  the  date.  Of  this  form  there  is  an  example  in  the 
Juridical  Styles.  But,  when  there  is  more  than  one  ground  of  debt,  a,  sis. 
or  when  diligence  has  been  done,  or  the  transmission  is  in  conse- 
quence of  transactions  more  or  less  complicated,  it  is  necessary,  for 
the  sake  of  perspicuity,  that  a  basis  be  laid  for  the  assigning  clause 
by  a  distinct  and  comprehensive  narrative.  It  is,  of  course,  essential 
that  the  ground  of  debt  be  described  in  such  terms  as  to  identify  it ; 
and  the  practitioner  should  study  to  exclude  every  chance  of  dispute 
bj  rigid  accuracy.  It  is  true  that  assignations  have  been  sustained, 
notwithstanding  errors  in  the  narrative — as,  for  example,  where  the 
bond  was  described  as  granted  in  the  year  1606  instead  of  1696  ; 
Dickson  V.  Logan,  19th  February  1716.  In  such  cases  there  is  less  m.  4163. 
danger  to  be  apprehended  in  a  question  with  the  granter  of  the  deed 
eontaining  the  blunder,  than  in  questions  with  his  creditors,  who  have 
not  his  means  of  knowledge,  and  can  plead  such  errors  with  better 
effect  The  practical  lesson  is  to  exclude  the  risk  of  question  by 
studious  accuracy, 
i  The  cause  of  granting. — In  the  assignation  of  a  bond,  the  consi- 

•  Bj  an  Act  paased  "  to  FaciliUte  the  Transmiseion  of  Moveable  Property  in  Scotland,"  25  &  26  Vict, 
itii  esactad  that  it  shall  be  competent  for  any  party,  in  right  of  a  pernonal  bond,  or  of  a  con-  cap.  85. 
^aoce  of  moTeable  estate,  to  assign  such  bond  or  conveyance  by  assignation,  in  or  as  nearly 
MiDay  be  in  the  form  set  forth  in  Schedule  A  to  the  Act  annexed,  or  to  write  the  assignation 
ipoQ  the  bond  or  conveyance  in  the  form  of  Schedule  B,  which  assignation  is  declared  to  be 
'^fwtrabU  in  the  books  of  any  Court,  in  terms  of  any  clause  of  registration  contained  in  the 
^  or  conveyance  so  assigned  ;  and  such  assignation,  upon  being  duly  stamped  and  duly 
'■tiiDUed,  is  declared  to  have  the  same  force  and  efifect  as  a  duly  stamped  and  duly  inti- 
**tcd  assignation  according  to  the  forms  at  present  in  use.  It  will  be  observed  that  the 
words  of  this  enactment  are  merely  permissive,  and  there  is  therefore  nothing  to  prevent  the 
^tinned  use  of  the  form  mentioned  in  the  text     Vide  §  III.  of  the  Act. 
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CoNsiDERATioH  deratiou  is  the  receipt  of  the  amount  from  the  assignee ;  and,  what- 
sj^TioHr  ^^^  ®v^^  ^^y  ^®  ^^®  nature  of  the  consideration,  it  should  be  clearly  set 
forth,  so  that,  if  it  be  gratuitous,  that  may  appear,  this  being  of  im- 
portance with  a  view  to  the  question  of  warrandice.  It  is  yet  more 
important  to  state  the  consideration  distinctly,  when  it  is  equivalent 
to  the  right  acquired.  If  the  value  of  the  consideration  do  not  appear 
from  the  mere  statement,  then  the  narrative  of  it  may  bear,  that  the 
parties  hold  the  consideration  arising  out  of  the  circumstances  set 
forth  to  be  equivalent,  or  a  due  price  or  satisfaction,  for  the  thing 
assigned.  It  may  be  noticed,  that  a  factor  cannot  acquire  for  his  own 
benefit  by  assignation  or  otherwise,  a  right  connected  with  his  con- 
stituent's estate,  even  although  his  appointment  may  contain  power 
M.  9214.  to  that  effect  ;  Murray  v.  Murray^  16th  June  1710.   This  arises  from 

the  jealousy  with  which  the  law  regards  a  factor's  actings  in  relation 
to  his  constituent's  estate.  The  same  principle  also  applies  in  the 
case  of  tutors  and  other  guardians,  whose  acquisitions  in  connexion 
with  their  pupil's  property  are  held  to  be  made  for  the  benefit  of  their 
ward. 
The  CLAUSE  OF  3.  The  assigning  clause, — This  is  in  the  terms  we  have  already 
▲lUQNATioif.     noticed  as  showing  the  assignation  to  have  been,  in  its  original  nature 

and  effect,  a  power  of  attorney  authorizing  the  assignee  to  recover 

the  claim  :  — "  /  have  made  and  constituted^  as  I  /lereby  make,  con- 

"  stitute^  and  appoint,  the  said  D.,  his  heirs  and  donators,  my  lawful 

Vide  note,        ««  cessioners  and  assignees,  not  only  in  and  to  the  foresaid  principal 

^'      '  "  «ttm  o/'£I00,"  etc.     The  words  in  the  past  tense,  ^^  I  have  mxide 

"  and  constituted,*'  express  the  antecedent  purpose  and  resolution 
to  grant  the  deed ;  and  the  same  terms  repeated  in  the  present 
tense  are  the  efllcient  words  by  which  the  transfer  is  actually  made. 
.  p.  208.  The  meaning  of  the  term  "  donators "  is  explained  by  Mr.  Ross,  as 

arising  out  of  the  practice  of  the  Crown  to  make  gratuitous  grants  of 
the  estates  of  attainted  persons  in  favour  of  their  connexions  or  of 
trustees  for  them.  The  recipients  of  these  grants  were  termed  dona- 
tories, and  the  word  was  adopted  by  subject-superiors  in  disposing 
of  lands  belonging  to  forfeited  persons,  which  fell  into  their  hands  by 
the  operation  of  the  feudal  law  ;  and,  as  it  was  only  in  the  style  that 
they  imitated  the  Royal  practice  (for  subject-superiors  generally 
exacted  a  price),  so  the  word  "  donators"  came  to  be  adopted  in  legal 
instruments  as  synonymous  with  grantee  or  assignee.  The  word 
''  heirs  "  in  the  destination  of  an  assignation  is  subject  to  the  same 
rules  of  interpretation  to  which  we  have  adverted  on  the  subject  of 
the  personal  bond,  and  it  will,  therefore,  be  construed  according  to  the 
nature  of  the  right.  If  the  right  be  moveable,  as  in  a  personal  bond 
to  heirs  and  executors,  then  the  word  ''  heirs"  in  the  assignation  will 
mean  the  executor,  who  is  hoBres  in  mohilibus.  If  the  right  be  herit- 
able, then  the  term  ^^  heirs**  will  carry  it  to  the  heir-at-law,  who  is 
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the  proper  heir  in  such  a  right.     Tin's  point   demands   particular  Assionation  of 
attention  in  the  assignment  of  bonds  secluding  executors.     We  have  ^^'^  skcldd- 
already  seen  that  by  the  case  of  Ross  v.  Ross,  4th  July  180,9,  it  was  F.  C. 
settled,   that  bonds  secluding  executors  are  heritable  su4  naturd. 
They  cannot  be  transmitted  by  testament,  the  heir's  title  to  them  is 
made  up  by  general  service,  and  they  can  be  attached  by  adjudica- 
tion— all  forms  of  law  applicable  to  heritable  property.     If,  therefore, 
a  bond  secluding  executors  were  assigned  to  a  party  and  his  heirs, 
or,  in  terms  of  the  Style  now  under  consideration,  to  his  heirs  and 
donators,  such  a  destination  would  appear  to  carry  it  to  the  heir-at- 
law  ;  and  it  was  so  decided  in  the  case  of  Kennedy  v.  Kennedy,  17th  m.  6499. 
November  1747,  the  destination  being  to  the  assignee  and  his  heirs. 
It  had  been  found,  however,  in  the  previous  case  of  Sandilands  v.  M.  6498. 
SandilandSj  17th  June  1680,  that,  where  a  bond  secluding  executors 
was  conveyed  to  a  party  and  his  heirs  and  executors,  it  belonged  to 
the  executor,  and  not  to  the  heir-at-law  of  the  assignee.     The  assig- 
nation was  thus  held  to  create  a  new  destination,  which  took  off  the 
effect  of  the  exclusion  in  the  bond,  so  as  to  make  it  descendible  to 
the  assignee's  executors.     From  the  heritable  nature  of  bonds  seclud- 
ing executors,  they  cannot  be  assigned  upon  deathbed  ;  Mackay  v.  M.  3224. 
h)berison,  12th  January  1725.     The  word  "  cessioner**  may  be  quali- 
fied by  the  term  ^^irrevocable,"  as  is  done,  we  have  seen,  in  the 
English  style.     This  word  marks  the  transition  of  the  assignation 
from  the  character  of  a  mere  power  of  attorney  to  an  absolute  con- 
Teyance  ;  and  the  same  remark  is  applicable  to  the  words  **  in  and  to" 
the  sum  conveyed,  which  have  been  introduced  at  the  period  when 
the  assignation  was  converted  into  a  real  as  well  as  a  virtual  transfer. 

By  this  clause  the  ground  of  debt — that  is,  the  bond  or  other  docu-  AawoHATioH  op 
ment,  is  assigned,  as  well  as  the  debt  itself,  a  practice  which  Mr.  ™^2bt'"''* 
Ross  traces  to  the  principles  of  the  Roman  Law,  according  to  which 
the  vouchers  {nomina  debitorum)  were  in  some  respects  regarded  as 
separate  from  the  debt.  Along  with  the  bond  is  assigned  '^  all  that 
"  ha^  followed/'  which  means  diligence  already  done,  or  "  is  competent 
*'  to  /Mow" — that  is,  the  power  of  doing  diligence.  These  rights 
transmit,  although  not  expressed.  Next  come  the  terms  "  surrogat- 
"  ing  and  substituting"  the  assignee  in  the  cedent's  full  right  and 
pUu^e.  These  words  also  form  a  part  of  the  process,  by  which  the 
assignation  grew  out  of  a  power  of  attorney  into  a  real  conveyance. 
The  word  "  surrogate"  is  derived  from  the  Roman  Law.  It  is  of 
frequent  use  in  the  ecclesiastical  law  of  England,  and  expresses,  in 
the  same  way  as  "  substituting,"  the  placing  of  one  person  in  the 
room  of  another.  The  assigning  clause  concludes  with  giving  power 
to  the  assignee  and  his  heirs,  etc.,  to  demand,  receive,  and  discharge, 
or  convey,  the  debt,  and  generally  to  do  everything  concerning  the 
premises,  which  the  cedent  could  have  done  before  granting  the 
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assignation.  We  shall  presently  have  occasion,  after  examining  the 
whole  Style,  to  inquire  into  the  nature  and  extent  of  the  assignee's 
powers.  At  present,  we  need  only  remark,  that,  although  it  is 
proper  to  insert  this  part  of  the  Style,  the  assignation  would  be 
equally  effectual  if  it  were  omitted,  all  the  powers  which  it  bestows 
being  inherent  in  the  character  of  assignee,  and  transmitted  by 
necessary  implication  along  with  the  debt  This  was  expressly  found 
in  a  case  reported  by  Haddington,  and  noted  by  Stair,  but  not  appa- 
rently transferred  to  Morison's  Dictionary ;  Johnston  v.  Jack  and 
Other Sy  12th  December  1622,  where  cautioners,  whose  obligation  was 
assigned,  objected  that  power  to  sue  and  recover  was  not  given  by 
this  clause,  which  mentioned  only  the  principal  debtor ;  but  the  plea 
was  rejected,  the  clause  being  considered  not  necessary.  In  conclu- 
sion, as  regards  the  assigning  clause,  it  is  to  be  carefully  observed, 
that,  although  the  appointment  of  cessioners  and  assignees  is  the 
original  method  of  transferring  rights  to  obligations,  yet  such  rights 
may  be  as  effectually  assigned  by  words  of  direct  conveyance — by 
any  words,  in  short,  which  clearly  import  a  transmission  of  the  right. 
In  the  words  of  Lord  Stair,  "  any  terms  that  may  express  the  trans- 
"  mission  of  the  right  from  the  cedent  to  the  assignee  will  be  suffi- 
'*  cient ;  as  if  the  cedent  assign,  transfer,  and  dispone,  make  over, 
"  set  over,  gift,  or  grant  the  thing  assigned  to  the  assignee,  or  nomi- 
"  nate,  or  constitute  him  his  cessioner,  assignee,  donator,  or  procura- 
"  tor  to  his  own  behoof."  Mr.  Ross,  in  his  zealous  adherence  to  the 
forms,  of  which  his  own  research  has  developed  the  origin  and  signi- 
ficance, has  censured  this  passage  ;  but  there  is  no  doubt  that  it  con- 
tains an  accurate  statement  of  the  law.  But  in  order  to  transfer  the 
right  to  a  bond,  words  legally  implying  transmission  must  be  em- 
ployed. A  bond  cannot  be  transferred  by  indorsation  like  a  bill ; 
and  a  bond  was  found  not  to  be  assigned  by  a  holograph  order  in 
these  terms : — "  I  desire  you  may  transact  the  enclosed  bond  to  the 
"  bearer,  Mr.  James  Hunter,  in  his  own  name  ;"  Farquhar  v.  Hunters^ 
11th  June  1715. 

4.  The  Clause  of  Warrandice* — By  the  ordinary  style,  this  clause 
is  in  these  terms : — "  Which  assignation  above  written  I  bind  and 
"  oblige  myself,  and  my  foresaids,  to  warrant  to  the  said  2).  and  his 
^^  foresaids  from  all  facAs  and  deeds  done  or  to  be  done  by  me  in 
"  prejudice  thereof!'  The  warrandice  of  assignations  has  already 
been  fully  examined  in  treating  of  the  clause  of  warrandice  as  one  of 
the  common  clauses  of  deeds ;  and  it  is  unnecessary  again  to  enter 


26  &  26  Vict, 
c.  85. 


*  In  the  short  form  of  assignation  authorized  by  the  Transmission  of  Moveable  Property 
(Scotland)  Act,  1862,  there  is  no  clause  of  warrandice  introduced.  The  warrandice,  there- 
fore,  will  in  every  case  be  that  which  the  nature  of  the  transaction  implies ;  when  it  is  in- 
tended to  be  otherwise,  an  express  provision  to  that  effect  should  be  inserted  immediately 
before  the  testing-clause.    See  note,  p.  154. 
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into  a  minute  detail  of  what  was  then  stated.     We  found  that  the 
implied  warrandice  of  assignations  is  debitum  subesse — that  a  debt 
truly  exists  ;  but  that  this  does  not  import  the  solvency  of  the  debtor. 
Previous  to  the  year  1671,  absolute  warrandice  expressed  in  an  assig- 
nation— that  is,  warrandice  at  all  hands  and  against  all  mortals, 
was  held  to  import  an  obligation  upon  the  cedent  to  make  good  the 
debt     But,  by  two  decisions  in  that  year,  this  doctrine  was  cor- 
rected, and  absolute  warrandice  of  an  assignation  was  restricted,  in 
conformity  with  the  general  principles  of  warrandice  in  conveyances, 
to  a  guarantee  of  the  title,  and  not  of  the  subject-matter  of  the  con- 
veyance ;  so  that,  in  assignations,  absolute  warrandice  means  only  a 
guarantee  that  a  debt  exists,  and  that  the  assignation  gives  a  good 
title  to  it     We  found  the  same  principle  applied,  where  the  cedent 
warranted  the  sums  transferred  to  be  '^  goody  valid,  and  effectual," 
these  words  implying  merely  that  there  is  a  good  legal  title.     It 
is  very  important  also  to  remember  the  case  of  Ferrier  v.  Graham's  6  8.  sis. 
TrusteeSy  in  1828,  in  which  an  assignation  contained  warrandice  in 
the  usual  terms,  which  we  have  quoted,  and  it  was  held  by  the 
Judges,  that  the  warrandice  expressed  left  the  warrandice  implied 
from  the  nature  of  the  transaction   untouched — the  general  rule 
being,  that,  when  a  debt  is  assigned,  there  is  implied  the  warrandice 
debitum  subesse*     It  is  not  easy  apparently  to  reconcile  this  doctrine 
with  the  general  rule,  by  which  implied  warrandice  is  controlled  by 
that  which  is  expressed.      But  the  rule  is  settled  by  the  decision 
referred  to,  and  we  may  hold  it  therefore  as  fixed,  that  when  an 
assignation  contains  warrandice  according  to  the  style  which  has 
been  quoted,  the  cedent  is  bound  not  only  in  personal  warrandice, 
that  he  has  done  and  shall  do  nothing  inimical  to  the  assignee's 
right,  but  also  in  the  implied  warrandice,  that  there  is  a  debt.     The 
following  then  are  the  practical  rules  for  the  Conveyancer's  guid- 
ance:— 

(1.)  If  no  warrandice  is  expressed,  the  assignee  will  have  the  benefit 
of  the  implied  warrandice  debitum  subesse,  as  well  as  warrandice  from 
fact  and  deed  in  the  degree  corresponding  to  the  nature  of  the  trans- 
action as  gratuitous  or  onerous. 

(2.)  If  the  warrandice  be  from  fact  and  deed,  as  in  the  style  quoted 
above,  the  assignee  will,  in  addition  to  the  warrandice  expressed, 
bave  also  the  benefit  of  the  implied  warrandice  debitum  subesse, 
(3.)  If  the  warrandice  of  an  assignation  be  absolute  "  at  all  hands 

♦  lUference  may  be  made  to  the  case  of  Bussell  v.  Mudie^  28th  November  1857,  in  20  D.  126. 
wbich  Lord  Ivory  stated,  that  the  case  of  Ferrier  did  not  decide  "  as  an  universal  propo- 
"  ntioQ  that  in  every  case  of  assignation  where  there  was  warrandice  from  fact  and  deed, 
"  that  warrandice  implied  warrandice  debitum  subesse,"  And  again,  "  Warrandice  debitum 
"  mheste  proceeded  in  that  case  on  the  ground  that  there  was  an  out-and-out  sale  by  volun- 
"  tary  transaction  between  buyer  and  seller,  in  which,  as  in  every  other  case,  the  seUer 
"  warrants  the  subject  sold."    See  also  note,  p.  154. 
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*'  and  against  all  mortals,"  this  imports  that  a  debt  exists,  and  that 
the  title  is  unexceptionable. 

In  these  rules  it  is  of  course  taken  for  granted,  that  the  assigna- 
tion is  made  for  an  onerous  consideration.  In  a  gratuitous  assigna- 
tion the  cedent  is  liable  in  simple  warrandice  merely — that  is,  that 
he  shall  do  no  voluntary  act  inconsistent  with  the  assignee's  right, 
unless  he  shall  choose  to  give  warrandice  of  a  higher  order  in  express 
terms. 

It  is  proper  to  notice,  also,  that  warrandice  of  debts  extend  to  their 
M.  16619.  amount,  although  less  be  paid  for  them.  In  Houston  v.  Corbet,  22d 
February  1717,  an  assignee  became  bound  to  warrant  his  assignation 
of  a  debt  from  the  fact  and  deed  of  himself  and  of  his  cedent.  It  was 
afterwards  found,  that  the  cedent  had  got  payment  of  a  part  of  the 
debt.  The  assignee  pleaded  that  he  was  liable  only  for  the  amount 
paid  to  him  for  the  conveyance  of  the  debt.  But  he  was  subjected 
in  the  full  amount  thereof. 
Deuyery  op  5.  Clause  of  Delivery  of  the  Grounds  ofDebt^ — This  clause  is  very 
useful,  and  should  never  be  omitted.  Its  benefit  is  chiefly  to  the 
cedent,  whom  it  relieves  of  after  trouble  and  responsibility  by  fur- 
nishing evidence,  that  the  grounds  of  debt  were  delivered  along  with 
the  assignation.  If  the  whole  writs  are  narrated  in  the  assignation, 
the  clause  will  simply  bear  delivery  of  them  ;  otherwise,  it  will  refer 
to  an  inventory  subjoined  and  signed,  or  to  a  separate  inventory 
docqueted  and  subscribed  as  relative  to  the  assignation.  If  any  of 
the  writings  cannot  be  delivered  along  with  the  assignation,  written 
evidence  of  the  fact  should  be  preserved,  and  an  obligation  obtained 
either  separately,  or  in  the  deed,  (which  is  preferable,)  either  to  deliver 
them  within  a  specified  time,  or  if  they  cannot  be  entirely  transferred, 
to  make  them  forthcoming  when  required.  If  the  grounds  of  debt 
be  not  delivered,  the  cedent  is  bound  without  any  express  obligation 
M.  6544.  to  that  efiect  to  deliver  them  ;  Finlaw  v.  Earl  ofNorthesk,  25th  June 

1670. 

6.  Then  we  have  the  clause  of  registration,  and  the  testing-clause, 
of  which  the  objects,  requisites,  and  efiects  have  already  been  fully 
explained. 

Dklivert  and  Intimation  of  the  Assignation, — We  are  next  to  consider  what  is 
A881ONATJ0.X.  nccessary  to  complete  the  assignee's  right,  after  the  assignation  has 
been  properly  framed  and  executed.  We  have  already  ascertained, 
upon  the  principles  developed  in  treating  generally  of  the  delivery  of 
deeds,  that  the  first  essential  is,  that  the  assignation  be  delivered  to 
the  assignee,  with  the  intention  of  putting  him  in  possession  of  it  as 

*  No  provision  is  made  for  this  clause  in  the  Transmission  of  Moveable  Property  (Scot- 
land) Act,  1862.  It  would,  however,  be  advisable  to  insert  the  clause  in  an  assignation  in 
the  new  form. 
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the  title  of  the  right  assigned  The  will  of  the  proprietor  transfer- 
ring the  thing  sold,  accompanied  with  actual  delivery  thereof,  is  a 
sufficient  title  to  the  purchaser  ;  but,  when  a  written  conveyance  is 
requisite,  as  in  the  assignment  of  an  obligation,  a  deed  retained  in 
the  grantor's  possession  may  be  cancelled  or  destroyed,  and,  therefore, 
there  is  no  right  transferred  to  the  assignee  until  the  deed  is  delivered 
Having  already  fully  discussed  this  subject,  I  shall  only  refer  here  to 
an  illustration  of  its  application  to  a  deed  of  assignment  in  the  case 
of  Hxdeside  v.  Baillie,  January  1685  ;  and  also  ia  that  of  Dick  v.  m.  11496. 
Oliphant,  24th  January  1677,  which  affords  an  example  of  an  assign-  M.  6548. 
luent  held  effectual,  although  remaining  in  the  cedent's  hands,  because 
he  had  raised  homing  upon  it.  The  first  requisite,  therefore,  is,  that 
the  assignee  receive  delivery  of  the  assignation,  and  that  forms  a 
complete  title  as  regards  the  cedent,  who  is  thenceforth  bound  to 
regard  the  assignee  as  vested  in  the  thing  assigned.  But  how  is  the 
same  obligation  to  be  imposed  upon  others  ?  How  is  the  assignee's 
right  to  be  fixed  upon  the  thing  itself  which  is  assigned  ?  In  sales 
of  corporeal  moveables  the  thing  sold  must  be  delivered,  otherwise 
no  legal  title  is  acquired  by  the  purchaser,  upon  the  maxim — qui  cedit 
et  retinety  nihil  agit ;  and  in  a  sale  of  lands,  because  there  cannot  be 
actual  ti-adition,  the  delivery  is  made  symbolically.  Is  then  any- 
thing, equivalent  or  analogous  to  the  delivery  of  the  thing,  requisite 
when  the  right  transferred  is  not  corporeal,  but  consists  of  a  claim 
against  a  third  party,  as  in  the  case  of  a  bond  ?  Let  us  examine 
the  position  of  matters.  Where  is  the  actual  possession  ?  Where  is 
the  money  contained  in  the  bond  ?  It  is  in  the  hands  of  the  debtor. 
The  actual  possession,  therefore,  if  it  can  be  so  called,  is  in  the  debtor, 
subject  to  the  cedent's  right  of  demand.  The  thing  required,  there- 
fore, is,  that  the  debtor  shall  cease  to  hold  for  the  cedent,  and  that 
his  possession  shall  now  be  subject  to  the  right  acquired  by  the 
assignee.  How,  then,  shall  the  debtor  be  made  to  hold  on  behalf  of 
the  assignee  instead  of  the  cedent  ?  This  is  accomplished  by  simply 
making  known  to  the  debtor  the  transference  of  the  right  from  the 
cedent  to  the  assignee — that  is,  by  intimation  of  the  assignation. 
The  principle  of  intimation  was  thus  clearly  stated  by  the  Judges 
in  the  English  case  of  Ryall  v.  Rowles — "  In  the  case  of  a  chose  Jarman*8 
*'  in  action,  you  must  do  everything  towards  having  possession  ««'-^°"m®J*4^i 
"  that  the  subject  admits.  You  must  do  that  which  is  tantamount  3d  ediu 
"  to  obtaining  possession,  by  placing  every  person,  who  has  an  equi-  1  Ves.  senr. 
*'  table  or  legal  interest  in  the  matter,  under  an  obligation  to  treat  it 
"  as  your  property ;  for  this  purpose  you  must  give  notice  to  the  legal 
''  holder  of  the  fund.  In  the  case  of  debt,  for  instance,  notice  to  the 
''  debtor  is  tantamount  to  possession.  If  you  omit  to  give  that  notice, 
''  you  are  guilty  of  the  same  degree  and  species  of  neglect  as  he  who 
^'  leaves  a  personal  chattel,  to  which  he  has  acquired  a  title,  in  the 
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"  actual  possession  and  under  the  absolute  control  of  another  person." 
In  Scotland,  the  doctrine  of  intimation  is  founded  upon  precisely  the 
same  principle,  viz.,  the  attainment  of  as  complete  possession  as  the 
right  admits  of.  This  is  stated  in  precise  terms  by  Sir  Thomas  Craig, 
"  Civilis  qticedam  possessio  per  intimationem  concurrit"  Intimation 
was  recognised  as  necessary  to  complete  the  effect  of  the  assignation  in 
Scotland  so  early  as  in  the  fifteenth  century,  as  is  shown  in  Balfour's 
Prac ticks,  where  he  reports  a  case  in  1492  to  the  effect  that,  if  any 
creditor  constitutes  any  person  his  assignee  to  the  debt,  the  assignee 
should  intimate  the  assignation  to  the  debtor ;  otherwise,  if  the  debtor 
pay  to  the  creditor,  or  others  authorized  by  him,  before  intimation,  he 
cannot  be  compelled  to  pay  to  the  assignee.  It  is  the  opinion  of 
Stair  and  of  Erskine,  that  intimation  was  originally  designed  merely 
to  put  the  debtor  in  mala  fide  to  pay  to  the  cedent  or  any  assignee. 
But  it  has  been  long  settled,  that  it  is  indispensable  to  the  completion 
of  the  assignee's  right.  By  Stair  it  is  termed  *'  a  solemnity  requisite 
"  to  assignations,"  and  by  Erskine  "  an  essential  requisite,"  not  only 
for  interpelling  the  debtor,  but  for  completing  the  conveyance.  This 
is  shown  by  the  following  case: — I  owe  you  £1000  by  a  bond.  I 
obtain  from  another  party  an  assignation  of  a  bond  granted  by  you 
to  him  for  £1000.  By  the  doctrine  of  compensation,  the  moment  my 
right  to  your  bond  for  £1000  is  completed  there  is  a  concursus  debiti 
et  crediti,  and,  therefore,  the  debt  of  £1 000  owing  by  me  would  be 
extinguished  by  my  right  to  the  same  sum  owing  by  you.  In  order, 
therefore,  to  complete  my  right  to  your  debt,  I  must  intimate  my 
assignation  to  you.  But  before  doing  so,  I  receive  intimation  of  an 
assignation  of  my  bond  granted  by  you  to  another  party.  The  result 
is,  that  as  you  are  divested  of  the  right  to  my  bond  before  I  have 
completed  my  right  to  yours,  compensation  does  not  take  place.  I 
remain  debtor  in  my  own  bond  to  your  assignee,  and  must  take  my 
chance  of  recovering  the  sum  in  your  bond  from  you.  Thus,  it  is 
clear  that  you,  the  debtor  in  your  own  bond,  are  effectually  interpelled 
from  paying  to  your  original  creditor,  although  the  intimation  of  my 
right  to  your  bond  has  been  too  late  to  complete  my  title  so  as  to 
produce  compensation,  and,  therefore,  the  effect  of  intimation  is  not 
limited  to  interpelling  the  debtor  from  paying  to  the  original  creditor, 
but  it  also  completes  the  assignee's  right.  This  case  will  be  found 
exactly  illustrated  in  Wallace  v.  Edgar,  22d  January  1 663  ;  Ferguson 
V.  More,  12th  December  1665  ;  Barham  v.  Lord  Mordaunt,  29th 
November  1733.  The  same  principle  is  also  illustrated,  and  in  a 
simple  manner,  in  the  competition  of  assignations,  in  which,  as  we 
shall  afterwards  find,  intimation,  besides  interpelling  the  debtor,  con- 
fers a  preference  upon  the  party  whose  assignation,  though  posterior 
to  the  others  in  date,  is  first  intimated.  The  effect  of  intimation  is, 
as  we  have  seen,  to  give  a  right  in  rem.    As  regards  the  cedent's 
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personal  obligation,  that  is  completed  by  delivery  of  the  assignation, 
and,  if  the  assignee  choose  to  rely  exclusively  upon  the  cedent's  obli- 
gation and  credit,  intimation  is  unnecessary.  But  if,  after  the  cedent 
has  assigned  to  you,  he  shall  take  payment  from  the  debtor,  the 
assignee's  remedy  is  limited  to  a  personal  claim  against  the  cedent, 
and  he  has  no  claim  against  the  debtor,  because  he  did  not  make  him 
aware  that  he  had  become  his  creditor  ;  M'Dowall  v.  FuUertoun,  8th  M.  840,  &  676. 
June  1714.  If,  again,  the  assignee  do  not  choose  to  rely  upon  the 
cedent's  personal  obligation,  and  intimates  his  assignation  to  the 
debtor,  then  the  debtor  is  bound  to  regard  him  as  the  creditor,  and, 
if  after  intimation  he  shall  pay  to  the  cedent,  then  he  will,  notwith- 
standing, be  still  liable  in  payment  to  the  assignee.  This  case 
occurred  in  Hope  <k  M'Cad  v.  Wauch,  1 2th  June  1816.  The  eifect  of  F.  C. 
intimation,  then,  as  regards  the  cedent,  is,  that  it  does  not  increase 
his  obligation  under  the  assignation,  but  it  removes  the  fund  from  his 
control ;  as  against  the  debtor,  the  effect  of  intimation  is  that  it  lays 
bim  under  an  obligation  to  recognise  the  assignee  as  the  creditor,  and 
as  possessing  all  the  riglits  to  demand  payment  and  otherwise,  which 
previously  belonged  to  the  assignor. 

What  is  the  effect  of  intimation  as  regards  the  creditors  and  other  Prioritt  op 
assienees  of  the  cedent?     The  rule  is  clearly  fixed,  that,  when  two  intimation  the 

Criterion  of* 

assignations  are  granted  of  the  same  debt,  the  one  wliich  is  first  inti-  preference  in 
mated  is  preferable,  although  it  may  have  been  executed  and  delivered  competitions. 
of  a  later  date  than  the  other.  This  doctrine  is  held  bv  all  the  insti- 
tutional  authorities,  beginning  with  Craig,  who  says,  that,  if  a  right 
of  reversion  have  been  assigned  to  two  different  persons,  that  one 
qui  prius  jus  suum  insinuaverit,  preferetur.  The  word  insinuaverit 
he  afterwards  explains  to  mean  intimation.  With  regard  to  creditors, 
intimation  is  necessary  before  any  attachment  by  them,  in  order  to 
give  the  assignee  a  preferable  claim  ;  and,  if  a  creditor  of  the  cedent 
obtain  right  to  the  debtor's'property  before  intimation,  the  assignee 
is  excluded.  It  was  so  found,  where  one  of  the  creditors  of  a  deceased 
party  had  granted  an  assignation  to  a  debt,  and  one  of  his  creditors 
had  after  his  death  made  up  a  title  to  the  debt  as  executor-creditor 
before  intimation  of  the  assignation.  The  creditor  was  held  preferable ; 
Sinclair  v.  Sinclair,  5th  July  1726.  It  was  formerly  held  that,  after  M.  2793. 
the  sequestration  of  the  cedent,  an  assignation  previously  granted  by 
him  might  be  completed  by  intimation,  notwithstanding  the  seques- 
tration, provided  the  intimation  were  made  before  the  vesting  of  the 
estate  in  the  trustee's  person  by  the  act  of  confirmation  ;  Buchan  v.  M.  2905. 
Farquharson,  24th  May  1797.  The  later  sequestration  Statute,  2  &  3 
Vict  cap.  41,  §  78,  is,  however,  very  express  in  vesting  the  moveable 
estate  in  the  trustee  "  to  the  same  effect  as  if  actual  delivery  or  pos- 
"  session  had  been  obtained  at  the  date  of  sequestration  "*  and  Mr. 

*  Tke  Act  referred  to  in  the  text  having  been  repealed  {supra,  p.  52),  a  similar  enact- 
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pp.  49, 167.       Bell  in  his  commentary  upon  that  Statute  is  of  opinion,  that  this 
clause  has  the  effect  of  barring  the  completion  of  an  uncompleted 

F.  C.  conveyance.*     In  the  case  of  Eadie  v.  Mackinlay,  7th  February  1815, 

it  was  held,  that  a  transfer  of  goods  lying  in  the  hands  of  an  artificer 
required  to  be  intimated  to  him  in  order  to  complete  the  right  of  the 
assignee,  and  that  a  creditor  who  had  attached  them  by  poinding 
before  intimation  of  the  transfer  was  preferabla  The  effect  of 
intimation  as  a  completion  of  the  assignee's  right  is  thus  of  vital 
importance,  as  it  debars  the  debtor  from  paying  to  the  cedent,  and 
secures  the  fund  from  attachment  by  intimation  of  another  convey- 
ance, or  by  the  diligence  of  the  cedent's  creditors.  It  is,  therefore, 
the  duty  of  the  Conveyancer  to  use  the  utmost  promptitude  in  making 
the  intimation,  and  he  will  incur  serious  responsibility  by  any  delay 
or  neglect  in  this,  which  is  a  known  point  of  duty.     In  the  case  of 

F.  C.  LiUie  V.  Macdonaldy  13th  December  1816,  the  heir  of  a  law-agent  was 

found  liable  for  the  loss  upon  a  loan  of  £1000,  negotiated  twenty-five 
years  before  on  the  ground  that  he  could  adduce  no  evidence  of  inti- 
mation having  been  made. 

Form  of  inn-        What  is  the  form  of  intimation  ?     Now  that  despatch  is  so  much 

MATioM.  studied,  the  formal  process  of  intimation  is  rarely  resorted  to,  when 

the  object  can  be  effected,  as  it  generally  can  be,  in  a  more  succinct 
and  convenient  way.  Yet  the  formal  procedure,  which  is  by  notarial 
instrument,  is  sometimes  the  only  method  by  which  the  object  can 
be  secured,  as  in  the  case  of  parties  absent  from  the  country,  or  of 
parties  who  refuse  to  hold  communication,  or  of  pupils  and  minors.'f 
We  shall  therefore  shortly  describe. 

ment  is  contained  in  tlie  Bankruptcy  (Scotland)  Act,  19  &  20  Vict.  c.  79,  §  102,  clause  1. 
The  terms  of  ibis  clanse  are,  that  the  Act  and  Warrant  of  Confirmation  vests  the  moveable 
estate  in  tbe  trustee  as  at  tbe  date  of  the  sequestration,  "  to  the  same  effect  as  if  actual 
"  delivery  or  possession  bad  been  obtained,  or  intimation  made  at  that  date." 
8  Macq.  App,  *  1°  *^®  case  of  Edmond  v.  Gordon^  26th  Febnivy  1858,  Lord  Cranwobth  expressed 
116.  an  opinion,  that  tbe  trustee  in  a  sequestration  takes  tbe  estate  of  tbe  bankrupt  only  tantum 

et  tale,  as  it  stood  in  bis  person  in  regard  to  equitable  rights.  From  this  it  would  follow, 
that  if  a  party  had  done  all  he  could  before  sequestration  to  divest  himself,  his  trustee  could 
not  plead  the  want  of  intimation  in  bar  of  the  assignee's  rights.  But  this  was  merely  an 
obiter  dictum,  and  the  case  was  decided  on  other  grounds. 

f  Assignations  may  now  be  intimated  in  tbe  manner  authorized  by  the  Transmission  of 
25  &  26  Vict.,  Moveable  Property  (Scotland)  Act,  section  2,  which  enacts  that  "An  assignation  shall  be 
c.  85,  §  2.  ««  validly  intimated  (1.)  by  a  notary-public  delivering  a  copy  thereof,  certified  as  correct,  to 

''  the  person  or  persons  to  whom  intimation  may  in  any  case  be  requisite,  or  (2.)  by  the 
"  holder  of  such  assignation,  or  any  person  authorized  by  him,  transmitting  a  copy  thereof 
"  certified  as  correct  by  post  to  such  porson ;  and  (in  the  first  case)  a  certificate  by  such 
"  notary-public  in  or  as  nearly  as  may  be  in  the  form  set  forth  in  Schedule  C.  hereto 
"  annexed,  and  (in  tbe  second  case)  a  written  acknowledgment  by  the  person  to  whom  such 
"  copy  may  have  been  transmitted  by  post  as  aforesaid  of  the  receipt  of  the  copy,  shall  be 
"  sufficient  evidence  of  such  intimation  having  been  duly  made  :  Provided  always,  that  if 
"  the  deed  or  instrument  containing  such  assignation  shall  likewise  contain  other  convey* 
"  ances  or  declarations  of  trust-purposes,  it  shall  not  be  necessary  to  deliver  or  transmit  a 
"  full  copy  thereof,  but  only  a  copy  of  such  part  thereof  as  respects  the  subject-matter  of 
"  such  assignation." 
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Notarial  Intimation, — The  purpose  is  to  fix  a  knowledge  of  the 
assignation  upon  the  debtor,  and  to  obtain  evidence,  recognised  by 
the  law  as  authentic,  that  the  intimation  was  given.  This  is  done  by 
the  intervention  of  a  notary-public,  whose  office  it  is  to  attest  the 
facts  which  he  is  called  upon  to  authenticate.  The  procedure  is  as 
follows  : — A  person,  acting  as  procurator  or  attorney  for  the  assignee, 
goes  along  with  a  notary  and  two  witnesses  to  the  debtor,  the  procu- 
rator having  in  hia  hands  the  bond  or  other  ground  of  debt,  and  the 
assignation.  Formerly  it  was  considered  necessary  that  the  assignation 
should  be  read  over  ;  according  to  modern  practice,  a  copy  attested 
by  the  notary  is  delivered  to  the  debtor,  and  the  procurator  protests 
that  he  (the  debtor)  shall  hold  it  as  intimated,  and  shall  not  make 
payment  to  any  other  person  than  the  assignee  or  his  representatives, 
otherwise  he  shall  be  liable  to  the  assignee  for  the  sums  contained  in 
the  bond  and  assignation,  and  also  for  damages  and  expenses.  The 
procurator  takes  instruments  in  the  hands  of  the  notary-public,  which 
is  done  by  presenting  a  piece  of  money  to  him  in  the  presence  of 
witnesses.  The  intimation  is  generally  made  by  putting  into  the 
debtor's  hands  a  paper  called  a  schedule  of  intimation,  which  is  a 
written  statement  by  the  procurator,  representing  to  the  debtor  the 
terms  of  the  bond  and  assignation,  intimating  the  latter,  and  protest- 
ing to  the  effect  already  mentioned.  Of  this  schedule  a  form  is  given 
m  the  Juridical  Styles.  It  is  signed  by  the  procurator,  and  may  also  ii.  351,  sdEdn- 
be  subscribed  by  the  notary.  The  subscription  of  the  latter  is  not 
necessary,  but  it  is  necessary  that  the  notary  satisfy  himself  of  the 
statement  in  the  schedule  being  comformable  to  the  facts.  The  fore- 
going procedure  completes  the  intimation.  The  evidence  of  it  consists 
in  a  formal  instrument,  prepared  and  authenticated  by  the  notary. 
Tliis  instrument  contains  a  recital  of  the  procedure,  with  an  attesta- 
tion that  these  things  were  so  done.  The  instrument  is  subscribed 
by  the  witnesses  along  with  the  notary ;  and,  as  in  this  case  they 
attest  not  the  mere  subscription,  but  the  facts,  the  witnesses  ought 
to  sign  every  page.  A  form  of  the  instrument  of  intimation  is  also 
given  in  the  Juridical  Styles,  along  with  the  schedule.  This  formal 
instrument  constitutes  authentic  evidence  that  the  debtor  has  been 
legally  certiorated  of  the  assignation. 

There  are  some  points  here  requiring  attention.  Lord  Eames,  argu- 
ing too  strictly  upon  the  original  character  of  the  assignation  as  a  mere 
procuratory,  says,  in  his  Elucidations,  "  that  the  intimation  must  be  p  319. 
^  in  the  cedent's  name,  as  the  assignee  has  nothing  to  say  to  the 
"  debtor  but  qtid  procurator  "  But,  since  the  nature  of  the  assigna- 
tion as  an  absolute  conveyance  is  undoubted,  it  is  certain  that,  in 
analogy  with  all  similar  procedure,  the  proper  party  to  make  the 
intimation  is  the  assignee,  for  whose  interest  it  is  made.  It  is  care- 
fully to  be  noted,  that  the  same  person  cannot  act  as  procurator  for 
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Form  of  inti-    the  assignee,  and  as  notary  in  making  the  intimation ;  for  a  notary 
MATJON— am**  jg  called  to  attest  the  acts  of  others,  and  not  his  own ;  Scott  v.  Drum- 

M  ft4fi  .  ... 

lanrigf  3d  July  1628.  In  this  case  an  intimation  so  made  was  found 
null.  It  is  advisable,  although  not  indispensable,  that  the  procurator 
have  in  his  hands  the  bond  or  other  original  ground  of  debt,  as  an 
additional  evidence  of  the  assignee's  right,  and  of  the  implied  autho- 
rity to  the  procurator,  which  results  from  his  possession  of  the  assig- 
nation. But,  although  the  bond  may  be  dispensed  with,  it  is  certain 
that  he  cannot  effectually  intimate  without  producing  the  assignation, 
and  that  the  execution  of  the  intimation  will  be  ineffectual,  if  it  do 

M.  8687.  not  bear  that  th6  assignation  was  produced  ;  Watson  v.  MunrOy  9th 

December  1714.  The  statement  in  the  schedule  and  instrument 
must  be  so  explicit,  as  to  exclude  all  doubt  with  regard  to  the  identity 

M.  849.  of  the  debt  assigned.     In  Lowrie  v.  Hay,  1 7th  June  1 696,  the  instru- 

ment did  not  name  the  cedent,  or  the  date  of  the  assignation,  or  the 
causa  debendi,  and  not  being  written  on  the  back  of  the  assignation, 
it  might  have  referred  to  another  debt.  A  competing  intimation, 
with  a  correct  narrative,  was  in  consequence  preferred,  although  sub- 
sequent in  date.  It  is  of  course  essential  that  the  date  be  accurately 
stated ;  and  in  cases  of  importance  and  anxiety,  it  is  advisable  to 
insert  the  hour  as  well  as  the  date.     The  effect  of  this  is  shown  in 

p.  76,  voce        two  cases  reported  in  Spottiswoode's  Practicks — the  first,  Inglis  v. 

II  debtoiV*"*  M'Cubie,  28th  January  1630.  Here  one  creditor  had  used  arrestment, 
and  the  other  had  intimated  an  assignation,  upon  the  same  day,  and 
they  striving  for  preference,  the  Lords,  in  respect  of  both  their  dili- 
gences concurring,  would  not  prefer  the  one  to  the  other,  but  divided 

Y' 20,  voce      ^  the  sum  betwixt  them.     In  the  other  case,  that  of  Baicanqual,  30th 

*Afl8ignauoa.  January  1629,  there  was  also  an  arrestment  and  an  intimation  upon 
the  same  day,  and  the  Lords  preferred  the  arrester,  partly  upon  this 
ground,  that  the  officer's  execution  bore  the  hour  as  well  as  the  day 
of  arrestment,  which  hour  was  before  the  hour  of  intimation.     In 

M.2795.  Otist  y.Oarbet  &  Co,,  8th  March  1775,  the  instrument  of  intimation 

bore  that  it  was  made  between  the  hours  of  eight  and  nine  in  the 
morning,  and  the  assignation  was,  therefore,  preferred  to  a  confirma- 
tion granted  the  same  day,  the  hour  of  cause  in  the  Commissary  Court 
not  being  until  eleven  o'clock.  If  the  debtor  is  not  found  personally, 
then  the  intimation  is  made  at  his  dwelling-house  in  presence  of  a 
notary  and  witnesses.  The  competency  of  an  intimation  at  the 
dwelling-house,  when  the  debtor  was  not  found,  was  doubted  in  the 
case  of  Hume,  immediately  to  be  referred  to ;  but  the  sufficiency  of 

M.  848.  guch  intimations  is  now  established  by  long  usage.  In  Hume  v.  Hume, 

26th  July  1632,  intimation  at  the  market-cross  of  the  head  burgh  of 
the  sheriffdom,  where  the  party  dwelt,  was  found  to  be  inept  When 
the  debtor  is  abroad,  it  is  the  practitioner's  duty  to  follow  strictly 
the  mode  of  intimation  prescribed  by  law.     Formerly  the  proper  mode 
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of  intimation  to  a  party  furth  of  the  kingdom,  was  by  execution  at 
the  market-cross  of  Edinburgh,  and  pier  and  shore  of  Leith  ;  but  this 
was  afterwards  regulated  by  the  Act  6  Geo.  iv.  cap.  120,  §  51,  which 
enacts,  that  such  citations  and  intimations  shall  be  made  by  delivery 
of  a  copy  thereof  at  the  record  oflSce  of  the  keeper  of  the  records  of 
the  Court  of  Session.  They  are  now,  by  A.  S.,  24th  December  1838, 
§  7,  made  at  the  office  of  the  keeper  of  edictal  citations,  since  the 
disjunction  of  the  offices  of  keeper  of  the  records  of  the  Court,  and  of 
keeper  of  edictal  citations,  by  the  Act  1  &  2  Vict.  cap.  1 18.  But  as, 
in  the  words  of  Mr.  Ross,  it  is  only  the  voice  of  their  Sovereign  that 
absentees  are  obliged  to  hear,  such  intimations  must  be  made  judi- 
cially, and  this  is  effected  by  letters  of  supplement  under  the  Signet. 
The  writ  narrates  the  ground  of  debt  and  the  assignation,  and  that 
the  debtor  is  furth  of  Scotland,  and  it  contains  a  charge  to  messengors- 
at-arms  to  pass  with  a  notary  and  witnesses  to  the  office,  and  there 
to  make  intimation.  Of  this  writ  there  is  a  form  in  the  Juridical 
Styles.  As  this  is  the  mode  of  intimation  to  an  absent  person  pre-  iii.280;2d£dD- 
scribed  by  Statute,  it  ought  to  be  strictly  observed,  but  that  need  not 
prevent  notification  by  letter  also.  On  the  contrary,  the  Court  will 
always  regard  favourably  whatever  exertion  may  be  made  to  bring 
the  matter  to  the  actual  knowledge  of  the  party  concerned.  When 
there  is  more  than  one  debtor,  it  is  agreed  by  the  authorities  that 
intimation  to  one  of  them  is  sufficient  to  complete  the  conveyance  ; 
but  it  is  carefully  to  be  observed  that,  notwithstanding  such  intima- 
tion to  a  single  obligant,  if  the  debt  shall  be  paid  to  the  cedent  by 
another  obligant,  who  has  received  no  intimation,  then  the  assignee 
will  have  no  redress.  Accordingly,  in  Lyon  v.  Law,  23d  February  m.  1786. 
1610,  intimation  having  been  made  only  to  a  cautioner,  the  Lords 
found  that  the  principal  debtor  was  in  bond  fide  to  pay  to  the  cedent, 
and  that  he  and  all  the  cautioners  were  thereby  liberated.  It  is  Intimation 
sometimes  difficult  to  determine  to  whom  an  assignation  ought  to  be  IS^jJ^jJ^f^ 
intimated,  as  in  the  case  of  a  trading  company  or  other  collective  inoorpobation. 
bodiea  The  object  should  be  to  attain  as  nearly  as  possible  to  the 
same  certainty  of  certioration  as  is  effected  by  personal  notice  to  an 
individual  debtor.  Intimation  to  an  hospital  was  held  to  be  suffi- 
ciently made  by  service  upon  the  treasurer  of  the  incorporation ;  K&ir  M.  738. 
y.Menzies'a  Creditors^  10th  January  1739.  It  is  evidently  most  de- 
sirable, however,  in  such  a  case,  that  the  intimation  should  be  entered 
upon  the  books  of  the  incorporation.  Acknowledgment  in  the  books 
of  a  collective  body  appears  to  form  the  nearest  parallel  to  the  cer- 
tioration of  an  individual ;  and  when  thus  recorded  in  a  permanent 
form,  it  is  beyond  the  reach  of  the  objection,  that  by  individual  neglect 
the  information  has  not  reached  the  acting  organ  of  the  body.  Entries 
of  this  description  are  now  made  as  a  matter  of  ordinary  routine  by 
insurance  companies,  acknowledging  intimation  of  transfers  of  their 
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policies  ;  and  certificates  of  such  entries  are  given  out  to  the  parties, 
which  form  undoubted  evidence  of  intimation.  Such  acknowledgment, 
however,  can  only  be  obtained  by  the  voluntary  consent  of  the  incor- 
poration or  other  body,  and,  where  that  is  not  attainable,  the  prudent 
course  will  be  to  intimate  to  all  the  officers.  In  the  case  of  Watson 
v.  Murdoch,  19th  November  1755,  an  intimation  made  to  two  clerks, 
who  were  also  managers  of  a  trading  company,  was  held  to  divest  the 
cedent ;  but  in  this  case  a  minute  of  the  intimation  was  entered  in 
the  company's  books.  The  necessity  of  the  greatest  caution  in  dealing 
with  such  cases  is  shown  by  the  decision  in  Hill  v.  Jjindaay,  7th  Feb- 
ruary 1846,  where  an  assignation  by  a  partner  of  his  share  in  a  com- 
pany's stock  was  held  not  to  be  duly  intimated  by  the  circumstance, 
that  the  assignee  was  de  facto  manager  of  the  company,  but  without 
a  regular  appointment  as  manager.  This  judgment  was  given  with 
considerable  difference  of  opinion  upon  the  Bench. 

EquipoUents  to  formal  intimation. — Formerly  intimation  by  a 
notary  was  held  to  be  an  indispensable  formality,  which  could  not  be 
otherwise  supplied,  however  strong  might  be  the  evidence  of  the 
debtor's  knowledge,  and,  in  the  old  case  of  Stevinson  v.  Craiffmillar, 
27th  January  1624,  effect  was  denied  to  an  assignation,  although 
ratified  by  the  debtor,  because  intimation  had  not  been  given  by  a 
notary.  This  notion,  however,  has  now  been  long  exploded,  and 
intimation  may  be  made  by  various  other  means,  as  effectually  as  in 
the  notarial  form,  the  law  being  satisfied,  if  it  is  made  to  appear  that 
the  debtor  is  truly  certiorated.  These  other  methods  are  termed  equv- 
poUents — that  is,  steps  equivalent  to  the  former  notarial  act.  The 
first  question  which  occurs,  regards  the  legal  effect  of  the  debtor's 
private  knowledge  of  the  assignation,  when  no  intimation  has  been 
made  ;  and  it  is  certain,  in  the  first  place,  that  the  debtor's  private 
knowledge  cannot  be  pleaded  by  the  assignee  in  a  case  where  there 
is  a  competition  of  creditors,  such  private  knowledge  not  being  a 
completion  of  the  assignment,  which  will,  therefore,  be  postponed 
to  debts  secured  by  arrestment,  or  by  assignations  duly  intimated. 
This  is  settled  by  the  old  decision  oi  Adamson  v.  Macmitchellj  15th 
June  1624,  and  by  other  cases  to  a  similar  effect.  It  is  a  more  difiS- 
cult  question,  however,  whether  the  debtor  possessing  private  know- 
ledge of  an  assignation  is  in  mala  fide,  when  there  is  no  competition 
of  creditors  to  pay  to  the  cedent.  Such  payment  was  found  unwar- 
rantable in  the  case  of  Leith  v.  Garden,  16th  February  1703  ;  but,  in 
the  later  case  of  Dicksons  v.  Trotter,  18th  January  1776,  it  appears 
to  have  been  held  not  relevant  to  aver  private  knowledge  of  the 
assignation,  as  equivalent  to  intimation.  A  verbal  promise  by  the 
debtor  to  pay  is  stated  by  Mr.  Erskine  to  be  equivalent  to  inti- 
mation, but  there  appears  no  sufficient  authority  for  this ;  and  by 
the  case  of  the  Faculty  of  Advocates  v.  Dickson,  25th  July  1718,  it 
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was  decided  that  a  communing  does  not  supply  the  want  of  inti- 
mation. 

The  first  class  of  acts,  which  are  reckoned  equivalent  to  notarial  (i.)  Judicul 
intimation,  are  those  of  a  judicial  character — as,  for  instance,  the  ^^^* 
institution  of  an  action,  in  which  the  assignation  is  founded  upon  ; 
or  the  production  of  it  in  a  process  to  which  the  debtor  is  a  party. 
It  was  80  found,  where  the  deed  was  produced  in  a  multiplepoinding ; 
DougaU  v.  Gordon^  17th  November  1795.     A  charge  of  homing,  in  M.  S6i. 
which  the  assignation  is  founded  on,  is  an  equipollent  of  a  similar 
character.     But,  in  the  case  of  Westraw  v.  WiUiamsony  14th  March  M.  859. 
1626,  an  execution  of  inhibition  was  held  not  to  amount  to  intima- 
tion, **  the  said  inhibition  not  being  spedfice  execute."    The  debtor's  (2.)  Debtok's 
written  engagement  to  pay  to  the  assignee  is  equivalent  to  intima-  o^o^^x  to 
tion  ;  M'Oill  v.  Hutchison,  22d  January  1 630.     In  the  case  of  the  pay. 
Harl  of  Selkirk  v.  Oray,  22d  July  1708,  it  was  held  in  the  Court  of  M.  860. 
Session,  that  a  holograph  letter  from  the  debtor  promising  payment  ^*  ^^^' 
was  not  equivalent  to  intimation  ;  but  this  was  reversed  upon  appeal  Bobertsou's 
The  debtor's  holograph  acknowledgment  of  intimation  is  suflScient,  ^PP*  P"  ^* 
and  it  does  not  require  to  be  attested  by  witnesses  ;  Newton  &  Go.  M.  850. 
V.  CoUogan,  23d  November  1785.     This  is  the  practical  mode  of  inti- 
mation, which  is  most  generally  observed.     It  is  opposed,  as  we  had 
already  occasion  to  notice,  to  the  general  doctrine,  that  holograph 
writings  do  not  prove  their  own  date,  and  the  decision  in  the  case  of 
Newton  A  Go,  was  pronounced  on  the  ground  of  universal  usage. 
In  Wallace  v.  Dairies,  27th  May  1853,  intimation  by  letter  from  the  15  D.  688. 
assignee's  agent  to  the  debtor,  with  an  answer  returned  by  the 
debtor's  agent,  was  held  sufficient ;  and  an  opinion  was  indicated  on 
the  Bench,  that  without  the  answer  the  letter  of  intimation,  if  found 
in  the  debtor's  hands,  would  have  been  sufficient,  and  that  it  is  not 
necessary  that  the  debtor  should  expressly  acknowledge  himself  to 
be  debtor.     Payment  of  interest  of  the  debt  to  the  assignee  is  also  (3.)  Payment 
equivalent  to  intimation.     This  was  one  of  the  points  in  the  case  of  ^'  "'™**8t- 
The  Earl  of  Aberdeen  v.  Merchiston's  Greditors,  30th  July  1729,  in  M.  868. 
which  the  Lords  held  the  circumstances  not  equivalent  to  intima- 
tion, but  the  judgment  was  reversed  on  appeal ;  Earl  of  Aberdeen  v.  Craig.  &  Stew. 
Earl  of  March,  9th  April  1730.     This  case  also  settles,  that  notice  to  ^^^'  ^' 
a  factor  and  a  memorandum,  made  by  him  in  the  books  of  his  princi- 
pal, that  the  debt  is  conveyed  to  the  assignee,  is  sufficient  intimation. 

Intimation  may  be  proved  rebtts  ipsis  etfactis,  as  by  the  attend-  (4.)  IimifATioN 
ance  of  the  assignee  at  a  meeting  of  proprietors,  and  acting  and  ^^^I^*^. 
voting  as  in  right  of  the  cedent  by  virtue  of  the  assignation.     In 
such  a  case,  the  terms  of  the  minutes  of  meeting  not  being  suffi- 
ciently explicit,  the  party  was  allowed  a  proof  by  parole,  that  his 
assignation  was  produced  and  read  at  the  meeting ;  Hill  v.  Lindsay^  lO  D.  78. 
12th  November  1847. 

17 
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Legal  akd  There  are  various  assignations,  which,  from  their  legal  character 

FATioiw^Bfr*^***  or  the  circumstances  of  the  parties,  or  from  both  of  these  elements 
QUIRK  HO  iMTi-   combiued,  do  not  require  intimation — assignations,  for  instance,  which 

the  law  makes  by  its  own  strength,  as  an  adjudication,  which  operates 

as  a  transfer  of  rents  even  without  infeftment.     An  adjudication  was, 

M. 2766.  therefore,  preferred  to  an  arrestment;  Lord  Justice- Clerk  Home 

V.  Fairholm,  23d  February  1671.  Marriage  also,  which  implies  an 
assignation  of  the  wife's  moveables,  requires  no  intimation.  But 
these  assignations,  although  they  complete  the  right  of  the  adjudger 
and  husband,  do  not  necessarily  interpel  the  debtor,  and  if  he  shall 
pay  in  ignorance,  he  will  not  be  liable  in  second  payment.  An 
assignation  by  a  woman  before  marriage  is  preferable,  although  not 
intimated,  to  the  husband's  right  created  by  the  marriage,  because 
the  previous  assignation  is  an  obligation  or  debt  of  the  wife,  which 
M.  5776.  the  husband  is  liable  to  make  good ;  Robertson  v.  Lord  Halker- 

M.  2868.  toun,  6th  December  1673;  TiUy,  Jamesons,  27th  July  1763.     The 

most  frequent  and  familiar  example  of  judicial  assignation  is  that 
Fufenote,  effected  by  sequestration  under  the  bankrupt  Statutes,  which,  by  the 
^*      '  force  of  the  enactment  already  cited,  effects  an  immediate  transfer  of 

the  bankrupt's  property.     No  personal  intimation  of  this  assignment 
to  the  debtors  of  the  bankrupt  is  required.     Of  this  there  is  a  strik- 
7  D.276.  ing  example  in  Adam  v.  Macrobhie,  17th  January  1845,  where  a  sum 

of  money  lying  in  bank  in  the  bankrupt's  name,  and  which  never 
came  into  the  trustee's  hands,  was  held  nevertheless  to  have  been 
transferred  to  him  by  the  sequestration,  and  not  to  be  liable  to  arrest- 
ment by  the  bankrupt's  subsequent  creditors.  The  same  is  the  rule 
with  respect  to  an  English  commission  of  bankrupt,  which,  like 
marriage,  passes  personal  property  all  the  world  over  without  inti- 
2  Dow*B  App.  mation  ;  SeUcrig  v.  Davies,  23d  March  1814.  But  an  English  deed  of 
assignment  pleaded  upon  in  Scotland  requires  intimation ;  Carrick 
1  S.  485.  V.  Dickie's  Assignees,  30th  May  1822  * 

*  A  pursuer  obtained  interim  decree  of  payment  in  an  action,  upon  the  dependence  of 
which  she  had  used  arrestments.  She  then  raised  a  furthcoming,  which  was  defended  by 
the  same  parties  who  had  defended  the  previous  action.  They  maintained  that  the  funds 
in  question  had  been  specially  assigned  to  them  in  trust  for  creditors  by  an  English  credi- 
tor-deed, before  the  date  of  the  pursuer's  arrestments ;  and  that  such  creditor-deed  operated, 
by  the  Law  of  England,  a  complete  transference  of  the  debtor's  funds  to  the  exclusion  of 
subsequent  proceedings  by  individual  creditors.  The  Court  held,  that  the  defences  were 
incompetent — that,  even  if  they  had  been  competent,  the  question,  whether  the  English 
creditor-deed  excluded  the  arrestments,  related  to  a  competition  of  diligence  for  attaching  a 
fund  in  Scotland,  and  fell  to  be  determined  by  the  Law  of  Scotland,  which  requires  intima- 
tion of  the  assignation — and  that  no  intimation,  or  equipollent  to  intimation,  of  the  creditor- 
17  D.  1053.  deed  had  been  proved ;  Donaldson  v.  Ord^  5th  July  1855.  In  the  previous  case  of  Wal- 
15  D.  688.  lace  v.  DavieSj  27th  May  1853,  the  same  question  had  arisen.     There,  a  deed  of  assign- 

ment was  executed  by  a  party  residing  in  England,  in  favour  of  English  creditors,  of  sums 
due  to  him  in  Scotland.  The  liord  Ordinary  (Rutbebpurd)  expressed  a  strong  opinion, 
that  the  deed  did  not  require  to  be  followed  by  intimation,  to  enable  it  to  compete  with 
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Personal  intimation  is  unnecessary  in  deeds  perfected  by  registra-  Intimatiok 
tion  for  publication — as,  for  instance,  the  assignation  of  a  right  of  ^he^dkkd 
reversion  ;  Begg  v.  Begg,  5th  December  1665.*     It  is  scarcely  neces-  pbrfectkd  by 
sary,  however,  to  remark,  that  the  recording  of  an  assignation,  or  other  m.^6304™* 
deed  relating  to  a  personal  right,  cannot  in  any  respect  supply  the 
place  of  intimation,  because  the  registers,  appropriated  to  such  deeds, 
are  for  the  purposes  of  preservation  and  diligence,  and  even  if  they 
were  recorded  in  a  register  devoted  to  the  purpose  of  publication,  that 
could  have  no  effect,  since  the  lieges  are  bound  to  look  there  only  for 
the  deeds  proper  to  that  register  in  terms  of  the  Statute.     Intima-  Ob  whkkb 
tion  is  unnecessarv,  when  the  debtor  is  himself  a  party  to  the  deed  debtor  a  partt 

•,  ...  TO  THE  DEED* 

containing  the  assignation  ;  Charteris  v.  Sinclair^  27th  November  M.  2876. 
1707;  TumbuU  v.  Stewart  and  Inglis,  12th  June  1751  ;  Paul  v.  J^|^jq 
Boyd's  Trustee,  22d  May  1835.     The  doctrine  is  contained  in  the 
note  of  Lord  Cobehouse,  Ordinary,  in  the  last  case. 

Effect  of  completed  Assignation, — When  an  assignation  is  duly 
intimated,  the  immediate  effect  is  to  divest  the  cedent  and  transfer 
his  rights  to  the  assignee.     In  order  to  this  result,  it  is  of  course 
necessary  that  the  cedent  have  truly  a  right  to  transfer,  and  that  the  Riohtassignkd 
right  he  has  be  of  such  a  nature,  that  it  may  be  transmitted  by  JJ^^beoj^pable 
assignation,  since  no  legal  instruments,  however  regular  in  their  form  of  tkambmis- 
and  completion,  will  transfer  a  right  which  either  does  not  exist,  or  "^^' 
which  is  incapable  of  transmission  by  the  particular  instrument 
employed.     Therefore  an  assignation  of  a  legacy,  executed  and  inti- 
mated to  the  intended  executor  before  the  death  of  the  testator,  was 
held  to  be  inept,  for  there  was  no  debt,  the  legacy  being  revocable  at 
the  testator's  pleasure,  and  there  was  no  debtor  to  whom  intimation 
could  be  made,  the  testator  not  being  a  debtor,  nor  could  the  execu- 
tor hold  that  character  until  his  appointment  became  effectual  by  the 
death  of  the  testator;  BedweUs  v.  Tod,  2d  December  1819.     Again,  F.  C. 
if  the  cedent's  right  be  undoubted,  that  will  not  avail,  unless  it  be  of 
a  kind  transmissible  by  assignation.     Thus,  alimentary  rights  cannot 

arrettineiits  used  sabseqaentlj  in  Scotland.    Bat  the  Court  found  it  unnecessary  to  decide 
the  point. 

•  Under  articles  of  roup,  A.  fened  lands  from  the  exposer,  who  granted  a  charter  in  his 
faTonr.  B.,  haTing  subsequently  acquired  the  lands,  executed  over  them  a  bond  and  dispo- 
RtioB  in  eecoritj,  which  was  recorded  in  the  register  of  sasines,  in  terms  of  10  &  11  Vict, 
e.  50,  f  1.  B.  having  become  bankrupt,  his  trustee  discoyerod  that  no  valid  feudal  title  to 
the  lands  bad  ever  been  constituted,  and  he,  accordingly,  sued  the  superior  to  grant  a 
eharter  in  his  favour  as  trustee.  The  holder  of  the  bond  and  disposition  in  security 
appeared,  and  claimed  a  preferable  right  It  was  held,  that  under  the  articles  of  roup  and 
charter  the  bankrupt  had  a  personal  right  to  obtain  a  charter  of  the  lands — that  the  personal 
right  was  carried  by  the  assignation  to  writs  in  the  bond  and  disposition  in  security — that 
the  registration  of  this  bond  was  equivalent  to  intimation  of  that  conveyance  of  the  personal 
right— and,  therefore,  that  the  trustee  could  only  obtain  a  charter  under  burden  of  the  bond-  jg  D.  47; 
holder's  preferable  right;  Edmtmd  v.  AfagUtraUg  of  Aberdeen,  16th  November  1856,  8  Macq.  App 
affirmed  Seth  Febroaiy  1858.  ^^6* 
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be  assigned,  for  the  transference  of  tliem  is  inconsistent  with  the 
fundamental  condition  of  the  grant,  viz.,  the  application  of  the  fund 
to  the  grantee's  personal  support.  This  principle  was  applied  in 
Mackenzie  v.  Morrison,  19th  May  1791,  where  an  assignment  of  the 
annuity  payable  to  the  widow  of  a  minister  under  the  Act  1 7  Greo.  ii. 
cap.  11,  was  found  invalid.  There  are  numerous  cases  to  the  same 
effect  under  the  head  Personal  and  Transmissible,  in  the  Dictionary. 
The  exception  to  the  rule  is  in  consonance  with  its  principle,  viz., 
that  alimentary  funds  may  be  assigned  for  alimentary  debts.  This 
is  illustrated  by  Waddell  v.  WaddeU,  26th  November  1836.     Rights, 

Bights,  enjoy-  enjoyed  by  virtue  of  a,  delectus  personcB^Sire  intransmissible — as  an  office, 

^^fJL^^^   or  an  agricultural  lease  ;  and  other  rights  falling  under  this  head  will 

be  found  specified  in  Erskine's  Institutes.  Assignation  is  not  a  habilis 
modus  of  transferring  heritable  property,  or  debts  heritably  secured  ; 

Absiovation  is  and  SO  a  posterior  adjudger  of  an  heritable  debt  was  preferred  to 
an  assignee  ;  Anstruther  v.  Black,  27th  July  1 626.  But,  although  a 
proper  heritable  right  is  not  transmissible  by  assignation,  the  pro- 
prietor's right  to  exact  the  rents  of  tenants  in  possession  may  be 
assigned,  and  an  intimated  assignation  of  rents  to  become  due  at 
future  terms  was  held  effectual  in  Flowerdew  v.  Buchan,  5th  March 
1835.  A  distinction  was  pointed  out  in  Lord  Jeffrey's  interlocutor 
between  arrestment,  which  attaches  only  what  is  past  due,  and  assig- 
nation, by  which  both  debts  already  due,  and  future  and  contingent 
debts,  may  be  conveyed. 

Wlien  the  right  of  the  cedent  is  undoubted,  and  is  transmissible  by 
assignation,  then  an  assignation  of  it,  duly  intimated,  not  only  divests 
the  cedent,  and  clothes  the  assignee  with  the  right,  and  the  grounds 
of  it,  as  specified  in  the  conveyance,  but  it  vests  him  also  with  dili- 
gence done  by  the  cedent,  and  with  every  right  corroborative  of  that 
expressed,  although  such  corroborative  rights  be  not  mentioned  in  the 
deed.  Thus,  where  a  party,  having  right  by  assignation  to  two  bonds, 
sued  the  son  of  the  debtor,  who  was  liable  not  as  representing  his 
father,  but  as  having  granted  a  bond  of  corroboration  to  the  pursuer's 
cedent,  which  bond  of  corroboration,  however,  was  not  mentioned  in 
the  assignment,  the  son  pleaded  that  the  assignee  had  no  title  to  sue 
him,  because  he  had  obtained  no  right  to  the  bond  of  corroboration, 
the  assignation  not  containing  even  the  ordinary  words  of  style,  *' with 
"  all  that  hath  followed,  or  may  follow  thereupon."  But  the  corro- 
borative right  was  held  to  pass  by  implication,  through  the  force  of 

2  Br.  Sapp.197.  the  assignation  of  the  debt  itself;  Cultie  v.Earl  of  Airly,  3d  February 

1676.  Upon  the  same  principle,  the  assignation  of  a  bond  under 
suspension  was  held  to  carry  right  to  the  bond  of  caution  in  the  sus- 
pension ;  LyeU  v.  Chrystie,  11th  March  1823. 

As  assignation  gives  the  assignee  right  to  do  diligence,  and  to 
pursue  action,  in  his  own  name.    Formerly  this  right  was  held  to  be 
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precluded,  if  the  cedent  died  before  intimation,  because,  the  convey- 
ance being  incomplete,  the  iiind  was  held  to  be  in  bonis  of  the  cedent, 
and  it  was  necessary  for  the  assignee,  therefore,  to  get  confirmation 
of  the  debt  from  the  Ecclesiastical  Court.     This  difficulty  was  re- 
moved by  the  Act  of  William  and  Mary  1690,  cap.  26,  which  declared,  1690,  c.  26. 
that  assignations  made  by  a  deceased  person,  though  not  intimated 
in  his  lifetime,  should  be  good  titles  to  possess  and  pursue  or  defend, 
**  albeit  the  sums  of  money  or  goods  therein  contained  be  not  con- 
*'  firmed."     The  effect  of  this  enactment  is  distinctly  exhibited  in  the 
case  of  Lyell,  last  quoted.     The  subsequent  Act,  1693,  cap.  15,  as  we  i693,  c.  15. 
have  already  seen  in  examining  the  registration  clause,  enabled  the 
holder  of  an  assignation,  though  not  intimated,  to  register  it  for  exe- 
cution after  the  death  of  the  grantor.   By  this  Act  also,  the  assignee  of 
a  right  in  a  depending  process  is  entitled,  on  production  of  his  assig- 
nation after  the  cedent's  death,  to  insist  in  the  cause  without  requiring 
an  action  and  decree  of  transference  as  formerly.   A  completed  assig-  Diliobitci  mat 
nation  empowers  the  assignee  to  proceed  with  diligence  either  in  the  ^"  ^*  *^* 
cedent's  name,  if  the  cedent  be  alive,  or  in  his  own  ;  Orier  v.  Max-  cedent  or 
fodl,  20th  November  1621.     But,  if  diligence  is  once  begun  in  the  ^"*'°***- 
cedent's  name,  the  subsequent  steps  cannot  proceed  in  name  of  the 
assignee  without  judicial  authority,  for  a  mcssenger-at-arms  is  no 
judge  of  the  validity  or  effect  of  a  deed — ^his  powers  are  limited  to  the 
terms  of  the  warrant  put  into  his  hand,  and  he  cannot,  therefore, 
change  the  instance  without  a  new  warrant   In  Stewart  v.  Hay^  1 1  th  m.  834. 
June  1 745,  the  Court  remitted  to  the  Keeper  and  Writers  to  the  Sig- 
net, who  reported  that,  in  all  cases  of  executors  and  assignees,  it  was 
the  practice  to  raise  new  diligence,  and  the  Court  decided  accordingly, 
that  an  arrestment  used  by  an  assignee  in  his  own  name  without 
obtaining  new  diligence,  was  inept.    Upon  the  same  ground,  a  poind- 
ing was  suspended;  Kyle  v.  Thomson^   12th  June  1813.     But  thep. c. 
competency  of  diligence  by  caption  in  the  assignee's  name,  where 
the  charge  has  been  at  the  instance  of  the  cedent,  is  shown  by  Young  M.  8137. 
y.  Buchanan^  24th  January  1799.     In  practice,  it  is  prudent  for  the 
cedent  not  to  allow  diligence  or  action  to  be  sued  in  his  name,  as  he 
▼ill  be  responsible  for  damages  and  expenses  that  may  result.     This 
it  the  rule  followed  by  banks.     If  the  debt  be  sued  on  at  the  cedent's 
instance,  the  debtor  is  entitled  to  refer  to  the  cedent's  oath,  which 
vill  affect  the  assignee ;  and  generally  the  debt  may  be  disproved  by 
the  cedent's  oath  before  intimation,  but  not  afterwards  ;  Pitfoddels  m.  12454. 
y.  Laird  of  Glenkin{f.yy  15th  February  1662  ;  Fraser  v.  Fraaer,  12th  M.  844. 
February  1678.     Even  after  intimation,  however,  the  debtor  can  have 
access  to  the  oath  of  the  cedent,  if  he  can  prove  by  reference  to  the  Reference  to 
assignee's  oath  or  otherwise,  that  the  assignation  has  not  been  granted  ®^''"  ^^ 
for  an  onerous  cause.     Generally,  whenever  the  debtor  can  show  that 
the  assignee  holds  the  debt  not  on  his  own  account,  but  in  trust  for 
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another  party,  the  debtor  will  have  the  benefit  of  whatever  objections 
he  can  state  to  diligence  at  the  instance  of  the  party  who  has  the 
true  interest  in  the  assignment.  In  Knox  v.  Martin,  12th  February 
1850,  the  consideration  for  the  assignation  having  been  truly  paid  by 
one  not  entitled  to  charge  the  debtor,  the  nominal  assignee  was  held 
not  entitled  to  charge  him.  This  judgment  bears  also,  that,  where 
an  assignation  is  ex  facie  absolute,  it  can  be  proved  to  be  in  trust 
only  by  the  writ  or  oath  of  the  grantee.  The  proof  here  consisted 
of  books  kept  under  the  eye  of  the  assignee,  which  were  held  to  be 
his  writ. 

In  considering  the  eifect  of  a  completed  assignation,  it  is  necessary 
to  attend  to  the  cases  in  which  the  cedent,  although  vested  in  the 
property  conveyed,  and  ex  facie  absolute  owner,  is  in  reality  a  holder 
merely  for  the  benefit  of  others,  whose  right  does  not  appear  upon 
the  face  of  the  title.   The  ordinary  rule,  assignatus  utitur  jure  auctoris, 
was  long  held  to  settle,  that  the  assignee  could  have  no  right  or  in- 
terest of  any  description  in  the  thing  assigned,  which  the  cedent 
himself  did  not  possess.     A  very  important  distinction,  however,  was 
taken  by  the  House  of  Lords  in  the  ruling  case  of  Redfeam  v.  Fer- 
rier,  26th  May  1813.     Here  a  share  in  a  company  was  held  by  an 
individual,  who,  although  he  appeared  to  be  the  sole  owner,  was  in 
reality  a  trustee  merely  for  others,  with  whose  funds  the  share  had 
been  purchased.     The  right  of  these  others,  however,  did  not  appear 
in  the  company's  books.   The  ostensible  owner  granted  an  assignation 
of  the  share  in  security  of  money  lent  to  him  individually,  substituting 
the  assignee  in  security  in  his  full  right  and  place,  with  power  to  sell. 
This  assignation  was  intimated,  and  a  competition  having  arisen 
between  the  assignee  and  those  who  were  the  true  owners  under  the 
latent  arrangement,  the  Court  of  Session  gave  effect  to  the  rule 
assignatiis  utitur  jure  auctoi^,  and  preferred  the  latent  owners.   The 
House  of  Lords,  however,  took  a  different  view,  and  the  opinions  of 
Lord  Redesdale  and  Lord  Eldon  are  very  instructive.     The  former 
shows,  by  an  examination  of  the  dicta  of  the  Institutional  Writers, 
that  the  maxim  applies  only  to  questions  between  the  debtor  and  the 
assignee,  and  is  not  applicable  to  questions  arising  between  two  parties, 
both  claiming  under  the  right  of  the  cedent — that  the  party  claiming 
upon  the  latent  right  was  entitled  only  to  compel  an  assignment, 
while  the  assignee  had  actually  obtained  and  intimated  such  a  con- 
veyance.    His  Lordship,  therefore,  held  it  absurd  to  say,  that  the 
right  of  a  latent  trust  should  be  preferred  to  an  intimated  assign- 
ment.    The  Lord  Chancellor  took  the  same  view,  and  remarked  : — 
"  If  latent  equities  were  suffered  to  prevail  against  assignations,  the 
*'  effect  would  be  that  nothing  could  ever  be  assigned  ;  for,  as  long  as 
*'  their  Scotch  neighbours  retained  any  part  of  their  characteristic 
"  shrewdness,  they  would  never  take  an  assignment,  if  they  were 
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'^  aware  that,  by  means  of  latent  equities,  such  assignments  might 
"  give  them  nothing."  This  important  doctrine  received  effect  in 
the  subsequent  cases  of  Attwood  v.  Kinnear  &  Sons,  1 1th  July  1832;  lo  s.  817. 
and  Burns  v.  Laurie's  Trustees,  7th  July  1 840 ;  and  it  will  be  well  2  D.  1348. 
for  the  young  Conveyancer  to  fix  in  his  mind  the  principle  which 
they  establish,  there  being  frequent  occasion  in  practical  business  to 
refer  to  it.  On  the  other  hand,  parties  dealing  with  the  latent  owner, 
who  has  the  beneficial  interest,  are  subject  to  his  obligations  to  the 
ostensible  owner,  in  whom  the  title  stands.  So,  where  a  bank  took 
in  pledge  from  A.,  the  real  owner,  shares  registered  in  the  name  of 
B.,  and  B.  was  afterwards  called  on  to  pay  instalments,  the  bank  was 
held  bound  either  to  relieve  6.,  or  to  give  up  the  shares,  that  he  might 
sell  and  relieve  himself;  Barron  v.  National  Bank,  28th  February  14  D.  665. 
1852.  The  rule,  however,  that  a  latest  trust  cannot  compete  with 
an  intimated  assignation,  is  limited  to  the  case  of  special  assignees, 
and  is  not  available  to  creditors  claiming  under  the  general  assig- 
nation effected  by  a  sequestration.  They  take  the  property  as  it 
stood  in  their  debtor,  and  as  they  have  no  special  assignment  of  the 
fund,  the  latent  trust  prevails  over  the  general  assignment,  because 
the  party  entitled  to  plead  it  has  in  a  manner  a  jus  in  re.  This  is 
settled  by  the  cases  of  Dingwall  v.  M'Comhie,  6th  June  1822 ;  Gordon  i  S.  60i. 
V.  Cheyne,  6th  February  1824  *  2  S.  675. 

Variety  in  the  Form  of  the  Assignation. — We  have  thus  fully  re- 
viewed the  terms  and  effect  of  the  completed  assignation.  The  prin- 
ciples which  have  been  evolved  in  the  course  of  the  inquiry  apply 
generally  to  all  assignations,  whatever  may  be  the  subject-matter  con- 
veyed. There  are  cases,  however,  in  which  the  peculiar  nature  of  the 
thing  assigned  occasions  a  variety  in  form  and  even  in  principle,  and 
to  these  we  shall  now  shortly  advert.-f" 

(1.)  It  was  formerly  held,  that  an  open  account  might  be  trans-  Teaotferekce 
ferred  by  an  order  to  pay  endorsed  upon  it,  and  that  such  order  did  ^u»m  ^^ 

*  See  ftlso  the  case  of  Edmond  v.  Gordon^  note,  supra  p.  252. 

t  The  fourth  Section  of  the  Transmission  of  Moveable  Property  (Scotland)  Act,  1862,  25  &  26  Vict. 
proTides  that  **  The  following  words  in  this  Act,  and  in  the  schedules  annexed  to  this  Act,  c.  85,  §  4. 
"  shall  have  the  seyeral  meanings  hereby  assigned  to  them,  unless  there  he  something  in 
"  the  subject  or  context  repugnant  to  such  construction  ;  that  is  to  say,  the  word  '  bond  * 
"  and  the  word  '  conyeyance '  shall  extend  to  and  include  personal  bonds  for  payment  or 
performance,  bonds  of  caution,  bonds  of  guarantee,  bonds  of  relief,  bonds  and  assignations 
in  security  of  erery  kind,  decreets  of  any  Court,  policies  of  assurance  of  any  assurance 
company  or  association  in  Scotland,  whether  held  by  parties  resident  in  Scotland  or 
**  elsewhere,  protests  of  bills  or  of  promissory-notes,  dispositions,  assignations,  or  other  con- 
**  veyances  of  moTeable  or  personal  property  or  effects,  assignations,  translations,  and  retro- 
*'  cessioDS,  and  also  probatiTe  extracts  of  all  such  deeds  from  the  books  of  any  competent 
*'  Court;  the  word  '  assignation*  shall  also  include  translations  and  retrocessions,  and  pro- 
"  bative  extracts  thereof ;  the  words  '  moTeable  estate '  shall  extend  to  and  include  all 
'*  personal  debts  and  obligations,  and  moTeable  or  personal  property  or  effects  of  every 
"  kind." 
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not  require  a  stamp,  not  being  included  in  the  descriptions  contained 

F.  C.  in  the  Acts  ;  Laurie  v.  OgUvy,  6th  February  1810.     The  authority  of 

this  case,  however,  in  so  far  as  it  was  supposed  to  give  to  such  an 

order  the  effect  of  a  transference  or  assignation,  is  affected  by  a  recent 

Vide  supra,      judgment,  which  narrows  the  exemption  from  stamp-duty  to  the  case 

^'    '  of  a  mandate  upon  the  account  to  recover  for  the  mandant ;  and 

settles  that  an  order  upon  an  account  in  these  terms : — "  Pay  the 
"  above  sum  of  £  to  A.  B"  is  a  bill,  and  requires  a  stamp ; 

10  D.  87.  Sutherland  v.  Munro,  13th  November  1847 ;  and  see  cases  there  re- 
ferred to.* 
Traksferehcb  (2)  Policies  of  insurance  are  frequent  subjects  of  assignment,  and 
OP  POLICIES  OP  may  be  conveyed  either  by  direct  words  of  assignment,  describing 
Vide  note  them  by  date,  number,  and  amount,  or,  in  addition  to  these  particu- 
p.  263.  lars,  the  assignment  may  proceed  upon  a  narrative  of  the  terms  of  the 

16  8. 1277.  policy.  In  the  case  of  The  United  Kingdom  Life  Assurance  Com- 
pany, 7th  July  1 838,  it  was  decided,  that  the  right  to  a  policy  is  not 
transferred  by  mere  delivery.  In  the  words  of  one  of  the  Judges : — 
"  So  important  a  right  as  that  of  a  policy  of  life  assurance  is  not 
"  effectually  transmitted  from  one  party  to  another  by  merely  pass- 
"  ing  the  corpus  of  the  policy  from  one  hand  to  another  without  any 
*'  assignation  or  intimation  being  executed.''  If  bonus  additions  have 
already  accrued,  or  may  be  expected  to  accrue,  the  assignment  should 
bear  explicitly,  whether  such  additions  are  conveyed  along  with  the 
sum  in  the  policy  or  are  not  An  assignment  may  be  made  of  the 
bonus  additions  alone,  or  of  part  of  them,  and  such  conveyances  are 
met  with  in  the  valuable  policies  of  the  old  companies.  The  assigna- 
tion is  completed  by  intimation  at  the  office  of  the  insurance  com- 
pany, and  practically,  as  has  already  been  stated,  there  is  no  difficulty 
in  effecting  the  intimation,  which  is  voluntarily  received  and  acknow- 
ledged by  the  Scotch  offices.  The  English  offices  decline  to  grant 
acknowledgments  of  intimation,  but  the  purpose  of  it  is  effected  by 
leaving  a  notice  of  the  transference  at  the  office,  and  preserving  a 
certificate  of  the  fact  The  necessity  of  intimation  is  shown  by 
13  8.964.  Strachan  v.  M'Dougal,  19th  June  1835,  where  an  assignation  along 
with  which  the  policy  was  delivered,  was  defeated,  because  not  inti- 
mated, by  the  diligence  of  a  creditor  of  the  cedent.  In  the  assign- 
ment of  policies  the  great  point  of  caution  is  to  ascertain,  that  the 
insurance  has  been  well  effected,  since  it  is  voidable,  if  the  represen- 
tations as  to  the  party's  health  shall  prove  to  be  false.  Another  point 
of  anxiety  in  dealing  with  such  instruments  is  not  so  much  felt  now 
as  formerly,  viz.,  the  fact,  whether  the  insurance  was  made  by  a  party 
having  an  insurable  interest     This  is  no  doubt  required  in  express 

*  Where  a  sum  is  intnisted  to  a  partj  for  a  special  purpose,  a  letter,  directing  him  to  pay 
over  the  money  in  ftirtherance  of  that  pmpose,  and  held  as  intimated  hy  the  tmstee,  does  not 
6  D.  1100.         require  any  stamp  ;  Briefly  v.  Mackintosh,  Ist  June  1843. 
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terms  by  the  first  section  of  the  Act  14  Geo.  iii.  cap.  48,  and  in  strict 
law  the  policy  becomes  inefiectual  in  the  event  of  the  interest  ceasing. 
Thus  a  creditor  of  William  Pitt  having  efiected  an  insurance  on  his 
life  for  £500,  and  having  after  Mr.  Pitt's  death  received  payment 
from  his  executors,  it  was  held  that  he  could  not  recover  against  the 
offica  The  insurance  companies,  however,  have  not  found  it  for  their 
interest  rigidly  to  apply  this  rule,  and  they  generally  pay  without 
inquiry.  With  a  view  to  these  points,  and  to  confidence  in  the  trans- 
action generally,  it  is  obviously  of  the  highest  importance,  that  the 
assignee  should  have  confidence  in  the  trustworthy  character  of  the 
parties  with  whom  he  deals ;  otherwise,  he  may  be  exposed  to  great 
embarrassment  and  difficulty  in  making  good  the  claim.  Thus,  he 
mast  have  reasonable  certainty  that  the  necessary  certificate  of  death 
will  be  attainable  when  that  event  shall  occur ;  otherwise,  he  may 
not  be  able  to  recover  payment,  but,  on  the  contrary,  be  forced  to 
continue  disbursements  for  premiums  as  a  measure  of  precaution  to 
prevent  the  lapse  of  the  policy. 

(3.)  From  the  observations  formerly  made  in  treating  generally  of  Abbiowmehts 
objections  to  deeds  arising  from  their  subject-matter,  it  is  evident  ^Ji  ^^^"^^ 
that  the  assignation  of  the  salary  of  an  office  is,  in  some  instances, 
absolutely  incompetent,  and  it  must  be  regarded,  under  any  circum- 
stances, as  an  undesirable  species  of  security. 

(4.)  A  patent  right  may  be  assigned,  but  this  must  be  done  with  Absiokmknt  of 
a  due  regard  to  the  conditions  of  the  right,  which  always  provide  ^^^^  riohts. 
that  the  patent  shall  be  void,  if  transferred  to  more  than  five  persons. 
There  does  not  appear  to  be  any  mode  of  intimating  the  assignment 
of  a  patent,  and  the  assignee  must,  therefore,  confide  in  a  large 
measure  in  the  trustworthiness  and  credit  of  the  patentea     It  is  now 
settled  by  The  Advocate-General  v.  Oswald,  20th  May  1848,  that  the  lo  D.  969. 
right  of  a  patent  invention  is  personal  property. 

(5.)  Literary  property  or  copyright  may  also  be  assigned,  and  the  Assiokmekt  of 
assignment  made  efiectual  by  observing  the  provisions  of  5  &  6  Vict,  copybioht. 
cap.  45 — an  Act  to  amend  the  law  of  copyright 

(6.)  The  stock  of  banks  and  of  other  mercantile  companies  is  gene-  Absionmekt  op 
rally  made  assignable  only  according  to  certain  forms  and  regulations,  ■^''***^^*- 
prescribed  by  the  act  or  deed  of  incorporation  or  constitution.  These 
forms  must  of  course  be  observed.  But,  although  compliance  with 
them  is  indispensable  to  an  absolute  transfer,  so  as  to  constitute  the 
assignee  validly  and  effectually  a  partner  of  the  company  in  place  of 
the  cedent,  such  compliance  is  not  indispensable  in  order  to  create 
an  available  interest  Thus  a  partner  of  a  railway  company,  having 
assigned  his  shares  in  security  of  a  debt,  and  the  assignation  having 
been  intimated  in  ordinary  form,  this  was  held  to  complete  the  secu- 
rity, and  a  subsequent  arrester  was  held  not  entitled  to  plead  that 
the  forms  of  transfer  prescribed  by  the  Statute  incorporating  the 
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6  D.  379.         company  had  not  been  observed ;  Thomson  v.  FuUarton,  23d  December 

1842.  Peculiar  forms  of  transfer  can  be  pleaded  only  by  the  bank, 
and  where  the  essentials  of  a  transfer  and  intimation  have  been 
observed,  it  is  irrelevant  for  a  third  party  to  found  on  such  private 

3  S.  92.  rules  ;  Weatherly  v.  TurnbuU,  3d  June  1824 ;  East  Lothian  Bank  v. 

3  S.  95.  Tumbull,  3d  June  1824.    When  the  partner  of  a  private  company 

assigns  his  share  of  the  stock,  the  proper  intimation  is,  of  course,  to 
the  other  partners,  or,  it  may  be,  to  a  manager  regularly  constituted; 
and,  where  there  are  only  two  partners,  it  has  been  held  unnecessary 
to  intimate  an  assignation  by  the  one  partner  to  the  other  of  his 

6  S.  891.  share  of  the  stock  ;  Russell  v.  BreadaXbane,  3d  July  1827 — a  case  in 

which  the  opinion  of  the  Consulted  Judges  bears,  "  that  the  legal 
''  form  of  intimation  is  not  necessary  to  complete  an  assignation, 
"  whereby  one  of  two  partners  assigns  his  share  of  the  company  stock 

5  Wil.  &  Sh.     "  to  the  other."     The  decision  was  affirmed  on  appeal ;  4th  April 

App.  266.  1831.  Here  intimation  was  made  to  the  acting  manager  and  cashier 
of  the  company,  in  consequence  of  the  assignment  having  for  a  long 
period  of  time  been  latent  and  not  acted  upon.  In  practice  the 
prudent  Conveyancer  will  see  that  proper  entries  are  made  in  the 
books  of  the  company  in  such  a  case,  clearly  expressing  the  transfer, 
with  the  names  of  the  parties,  and  its  extent  and  date. 

The  Translation* — In  what  has  hitherto  been  said  of  the  transmis- 
sion of  obligations,  we  have  considered  only  the  case  of  transference 
by  the  original  holder.  When  a  debt  is  conveyed  not  by  the  first 
creditor,  but  by  his  assignee,  to  a  third  party,  the  deed  by  which 
this  is  effected  is  called  a  translation.  The  settled  form  of  the  trans- 
lation is  not  founded  upon  the  original  nature  of  the  transmission 
of  obligations  as  a  procuratory  in  rem  suam  ;  and  this  is  to  a 
certain  extent  explained  by  the  nature  of  the  case.  It  was  quite 
competent  for  the  creditor  in  an  obligation  to  appoint  an  attorney  to 
recover  and  receive  it,  but  it  was  inconsistent  with  the  nature  of 
mandate  that  the  attorney  should  delegate  his  office  to  another. 
Therefore,  the  assignee  being,  according  to  the  original  theory  of  his 
right,  a  procurator  merely  in  the  eye  of  the  law,  had  no  power  to 
nominate  an  attorney.  Hence  the  translation  assumed  the  form  of  a 
direct  conveyance  ;  and,  while  the  assignation  contains  in  its  terms, 
as  we  have  seen,  unequivocal  evidence  of  its  primary  purpose  to  effect 
a  transference  of  an  intransmissible  right  under  the  colour  of  a  mete 
power  of  attorney,  the  translation  marks  an  epoch  when  such  a  covert 
mode  of  transference  was  found  to  be  inapplicable,  and  exhibits  a 
direct  conveyance  resorted  to  under  the  pressure  of  a  legal  necessity — 
thus  doing  in  express  terms  what  the  assignation  also  does  in  effect, 

*  The  tranBlation  may  be  in  the  form  authorized  by  the  "Transmission  of  Moveable 
'•  Property  (Scotland)  Act,  1862."    See  note,  p.  243. 
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although  it  only  expresses  it  by  circumlocutions  and  implications 
superinduced  upon  its  original  phraseology  of  delegation.  These 
remarks  are  illustrated  by  the  style  of  the  translation  of  a  bond  con- 
tained in  the  Collection  of  the  Juridical  Society.  It  narrates  the  ii.  354, 3d  Edn- 
bond  and  assignation,  the  terms  of  the  bond  being  articulately  and 
distinctly  set  forth.  This  is  necessary  to  perspicuity,  because  this 
narrative  is  the  index  and  measure  of  what  is  afterwards  transmitted 
in  the  conveying  clause.  After  the  cause  of  granting,  the  deed  pro- 
ceeds :  "  There/ore  I  have  transferred  and  made  over,  as  I  do  hereby 
transfer^  convey,  and  make  over  to  and  in  favour  of  the  said  A.,  etc., 
the  foresaid  sums,"  etc.  This  clause  forms  the  chief  or  only  dis- 
tinction between  the  translation  and  the  assignation  in  its  primary 
form  ;  and  it  is  unnecessary  to  recapitulate  the  other  clauses,  which 
with  the  remarks  relating  to  them  are  all  equally  applicable  here. 
The  grounds  of  debt  must  be  delivered  according  to  enumeration  in 
the  body  of  the  deed  or  in  an  inventory.  The  translation  is  completed, 
like  the  assignation,  by  intimation.  If  the  assignation  has  not  been 
intimated,  the  grantee  of  the  translation  must,  for  his  own  security, 
intimate  it  also,  for  which  purpose  it  is,  of  course,  essential  that  he 
produce  both  deeds,  so  as  to  certiorate  the  debtor  that  his  title  is 
derived  from  the  original  creditor.  The  transference  of  a  debt  by  the 
holder  of  a  translation  to  another  party,  and  all  subsequent  transfer- 
ences, are  called  conveyances  or  transmissions.  In  every  essential 
particular  their  form  and  mode  of  completion  are  the  same  as  those 
of  the  translation.  The  whole  previous  transmissions  ought  always 
to  be  set  forth  in  the  narrative,  so  as  to  deduce  the  right  of  the  new 
holder  by  an  unbroken  chain  of  connexion  from  that  of  the  original 
creditor.  When  a  debt  is  conveyed  by  an  assignee,  or  by  any  subse- 
quent transferee,  not  to  a  stranger,  but  to  a  previous  creditor  or 
cedent,  the  deed  is  called 


The  Retrocession  * — a  word,  which  means  a  yielding  or  giving  back.  The  retboces- 
The  peculiar  words  of  style  in  this  case  are,  after  narrating  the  bond  *'^^* 
and  previous  transmissions  with  the  cause  of  granting — "  Therefore  I  J"'"-  Styles,  ii. 
**  have  reponed,  restored,  and  retrocessed,  as  I  do  by  these  presents 
"  repone,  restore,  and  retrocess  the  said  A.,  etc.,  in  and  to  his  own 
*•  right  and  place  of  the  foresaid  principal  sum,  etc.,  as  fully  and 
fredy  in  all  respects  as  if  the  said  assignation,  etc.,  had  never  been 
granted."    This  writ  is,  therefore,  analogous  to  the  assignation  in 
form,  in  so  far  as  it  effects  its  object,  not  by  conveying  back  the 
subject  of  the  transmission,  but  by  re-instituting  the  cedent  in  the 
place  of  creditor.     The  retrocession  must,  of  course,  be  intimated. 

*  The  Betrooefltion  may  be  in  the  form  authorized  by  the  *'  Transmission  of  Moveable 
"  Property  (Scotland)  Act,  1862."    See  note,  p.  243. 
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We  have  now  examined  the  deeds  by  which  obligations  in  their 
more  simple  forms  are  constituted,  and  those  also  bj  which  thej  are 
transmitted.  We  next  proceed  to  inquire  into  the  nature  of  the 
instruments  by  which  obligations  are  extinguished. 

But  it  is  first  to  be  observed,  that  obligations  may  fail  of  effect,  or 
cease  to  operate,  by  the  non-existence  or  the  expiration  of  conditions 
requisite  to  give  them  force.  Thus,  obligations  granted  in  contem- 
plation of  a  marriage  cease,  if  the  marriage  does  not  take  place.  The 
obligation  under  a  bond  of  relief  is  not  incurred,  if  the  debt  is  paid, 
and  the  principal  debtor  discharged.  A  delivered  deed  also,  although 
it  imports  an  immediate  obligation,  may  be  controlled  by  circum- 
stances suspending  the  force  of  the  obligation,  as  when  the  whole 
amount  of  a  loan  is  not  paid  at  delivering  the  bond,  but  the  creditor 
gives  to  the  debtor  an  acknowledgment,  that  although  the  bond  bears 
the  amount  specified,  yet  only  a  smaller  sum  has  been  paid.  Such  a 
declaration  effectually  suspends  the  force  of  the  obligation  as  regards 
the  amount  not  paid,  until  payment  is  made,  and,  when  that  takes 
place,  clear  evidence  of  the  payment  should  be  preserved,  both  to 
counteract  the  effect  of  the  previous  declaration,  and  to  prevent 
dispute  in  settling  interest  These  are  examples  of  deeds  failing  to 
attain  the  character  of  obligations  capable  of  immediate  enforcement 
We  are  now  to  treat  of  the  extinction  of  obligations  which  have 
become  completely  effectual 

Mr.  Erskine  has  explained  various  modes  by  which  obligations  may 
be  extinguished.  These  are,  (1.)  Specific  performance,  as  payment 
of  the  debt,  or  execution  of  the  act,  for  which  a  party  is  bound.  (2.) 
The  creditor's  bare  consent,  or  voluntary  act,  as,  when  he  is  satisfied 
to  discharge  the  obligation  without  receiving  performance — which  is 
called  AcceptUation,  (3.)  Compensation,  This  takes  place  when  two 
parties  become  mutually  debtor  and  creditor  to  each  other,  which 
creates  a  concursue  debiti  et  crediti,  and  the  debts  on  both  sides  cease 
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to  exist     (4.)  Novation  and  Delegation.     Novation  is  the  discharge  4.  Novation 
of  an  obligant  by  the  acceptance  of  a  new  obligation  from  him,  in 
such  terms  or  circumstances  as  to  liberate  him  and  his  co-obligants 
from   the   former  obligation.     Delegation  is  the  changing  of  one 
debtor  for  another,  by  which  the  obligation  by  the  original  debtor  is 
discharged.     (5.)  Confusion — which  is  the  concursus  debiti  et  crediti  5.  Confubion. 
in  the  same  person,  as,  when  the  grantor  of  a  bond  obtains  right  to 
it  by  inheritance,  upon  which  it  is  extinguished,  the  same  person 
being  both  debtor  and  creditor.    There  is  another  species  of  discharge,  Imfubd  dib- 
effected  by  the  mere  operation  of  the  law,  viz.,  that  founded  upon  a  charge. 
presumption  of  payment  derived  from  the  conduct  of  the  parties.  Of  Presumed 
this  one  example  is  afforded  in  the  case  of  yearly  or  termly  payments,  ^^^'*""'  ®' 

/•!••  1.  TT«<r,,,,  RENTS  AND  OK 

such  as  rents,  feu-duties,  interest,  etc.     Uere,  if  the  debtor  has  sepa-  factor^b 
rate  discharges  granted  at  three  consecutive  terms,  a  presumption  -•^c^"""* 
arises  that  all  payments  due  at  previous  terms  have  been  made.    This 
rule  is  stated  by  Erskine,  and  it  was  applied  in  Hunter  v.  Lord  Kinr-  inst.  ui.  4.  lo. 
naird's  Trustees,  5th  March  1829.     This  presumption  is  founded  upon  7  8. 648. 
the  reiterated  discharges,  and  not  upon  the  lapse  of  successive  terms ; 
and,  therefore,  two  receipts  including  three  or  more  termly  payments 
do  not  raise  the  presumption.    This  implied  discharge  can  only  be 
elided  by  the  debtor's  writ  or  oath.     Another  case,  in  which  the 
doctrine  of  presumed  payment  is  admitted,  is  in  a  factor's  accounts 
If  these  are  regularly  rendered  and  acquiesced  in,  they  cannot  be 
opened  up  for  the  purpose  of  challenging  the  propriety  of  the  disburse- 
ments after  a  lapse  of  years ;  M' Arthur  v.  M' Arthur,  30th  May  1821.  i  8. 89. 
No  lapse  of  time  short  of  forty  years  establishes  presumption  of  pay- 
ment of  bonds.    In  Oraham  v.  Veitch,  1 8th  December  1823,  action  was  2  8. 594. 
raised  upon  a  bond  on  the  last  day  of  the  thirty-ninth  year  from  its 
date  of  payment ;  and,  although  there  was  evidence  of  the  debt  having 
been  considered  by  all  parties  to  have  been  paid,  the  Court  would  not 
admit  parole  evidence  to  control  the  deed,  and  subjected  the  grantor's 
representative  in  payment.  i 

While  it  is  proper  thus  briefly  to  notice  these  diflerent  modes  of  Extihctionop 
extinction,  the  part  of  the  subject  which  properly  belongs  to  this  ^^^'^atiohb 
Chair  is  the  dissolution  of  obligations  by  written  instrument,  in  the  ihbtuumkiits. 
two  first  cases  put  by  Mr.  Erskine,  viz.,  specific  performance,  and  the 
consent  of  the  creditor.    At  a  former  period  it  was  the  practice,  upon 
performance  of  an  obligation,  to  rest  satisfied  with  the  cancellation  of 
the  instrument  instructing  it    This  is  not  to  be  relied  upon,  however, 
as  an  effectual  discharge.     In  a  bond  for  money,  the  fact  of  payment 
cannot  be  proved  by  parole  evidence,  and  there  is,  therefore,  no  avail- 
able proof  of  the  payment,  while,  although  the  bond  be  destroyed,  the 
tenor  of  it  may  be  proved ;  and,  however  improbable  such  a  thing  may 
appear  at  the  time,  a  change  of  circumstances  may  arise,  producing 
effects  not  now  anticipated. 
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The  proper  evidence  of  the  payment  and  extinction  of  a  bond  is  a 
formal  writing  or  deed,  which  is  called  a  Discharge,  the  intention  of 
which  instrument  is  to  dissolve  the  tie  or  bond  created  by  the  obliga- 
tion. It  is  a  general  rule,  that  rights  constituted  by  writing  should 
be  extinguished  by  writing;  and  Mr.  Erskine  says, — "The  same 
"  solemnities  that  are  requisite  to  a  deed  which  creates  an  obligation, 
"  are  necessary  in  a  written  discharge  of  it."  This  principle  was 
applied  in  the  case  of  Gnerson  v.  King,  4th  July  1781,  where  the 
discharge  of  a  legacy  of  £20  was  held  invalid,  not  being  holograph,  the 
writer  not  being  designed,  and  no  witnesses  being  named  or  subscrib- 
ing. The  case  of  CampbeU  v.  Montgomery,  30th  May  1 822,  is  given 
in  Shaw's  Digest,  as  settling  that  a  discharge  does  not  require  to  be 
tested  in  terms  of  the  Statute  1681 ;  but  the  report  of  the  case  is  too 
meagre  to  show  the  grounds  of  the  decision,  and  no  practitioner  could 
safely  admit  any  laxity  of  practice  upon  such  an  authority. 

The  discharge  is  one  of  the  simplest  of  our  deeds,  and  any  words 
which  clearly  express  the  payment  and  extinction  of  an  obligation, 
which  is  distinctly  referred  to,  will  make  an  effectual  discharge.  In 
ordinary  practice  it  contains  seven  clauses,  viz. : — 

(1.)  The  narrative,  which  recites  the  obligation  to  be  discharged. 

(2.)  The  cause  of  granting. 

(3.)  The  discharging  clause. 

(4.)  The  clause  of  warrandice. 

(5.)  The  clause  of  delivery  of  writs. 

(6.)  The  consent  to  registration  ;  and 

(7.)  The  testing-clause. 
These  clauses  shall  be  commented  upon  in  their  order. 

1.  The  Narrative, — The  deed  commences  with  the  name  and  desig- 
nation of  the  granter — that  is,  the  creditor.  If  he  is  the  original 
creditor,  it  is  unusual  to  have  a  discharge  separate  from  the  bond,  as 
it  may  be  quite  short.  Receipts  or  discharges  indorsed  upon  bonds 
and  other  instruments,  have  been  supposed  to  fall  under  one  of  the 
exemptions  from  stamp-duty.  The  exemption,  however,  appears  by 
its  terms  to  refer  only  to  such  receipts  by  the  obligant  in  the  deed 
for  the  consideration,  as  are  often  indorsed  upon  English  deeds ;  and 
now  that  the  penny  stamp  serves  for  the  largest  sum,  it  ought  to  be 
used  in  all  discharges,  even  when  indorsed  upon  the  instrument  of 
debt  In  the  Juridical  Society's  Styles,  there  will  be  found  the  form 
of  a  discharge  to  be  written  on  the  back  of  the  bond.  A  simple 
acknowledgment  of  payment,  and  discharge  of  the  bond  and  sums  it 
contains,  will  suffice.  Upon  the  same  page  there  is  also  given  the 
form  of  a  separate  receipt,  to  be  used  when,  from  any  particular  cir- 
cumstance, a  separate  receipt  is  thought  necessary.  This  receipt, 
and  that  on  the  back  of  the  bond,  refer  to  each  other,  in  order  to 
exclude  the  presumption  of  double  payment.    And,  whenever  a  bond 
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is  discharged  by  a  separate  deed,  it  is  useful  and  prudent  to  take  also 
an  acknowledgment  on  the  back  of  the  bond,  or  to  make  an  indorse- 
ment of  the  fact,  with  the  date  of  such  separate  deed.     But  if  the 
bond  has  been  recorded,  there  must  be  a  separate  discharge,  because  Discharge  in 
the  bond  is  retained  in  the  register.     In  this  case  the  discharge  ^^^^  ®^  ^ 
should  be  recorded  also,  and  a  reference  to  the  record  of  the  discharge  deed. 
marked  on  the  margin  of  the  record  of  the  bond.     In  discharges  of 
inhibitions,  there  is  generally  an  express  provision  for  such  a  mark- 
ing inserted.     When  the  discharge  is  separate,  if  it  is  granted  by  the  Title  op 
original  creditor,  it  narrates  the  bond,  and,  if  the  grantor  be  a  dif- 
ferent person  from  the  original  creditor,  it  sets  forth  his  title.     Thus, 
if  he  is  an  assignee,  after  narrating  the  bond,  the  deed  bears,  that 
the  grantor  acquired  right  to  it  by  assignation  from  the  original  cre- 
ditor, and  specifies  the  dates  of  the  assignation  and  intimation.     In 
like  manner,  if  there  has  been  more  than  one  transmission,  they 
should  all  be  specified,  so  as  to  connect  the  right  of  the  grantor  by  an 
unbroken  chain  with  that  of  the  original  creditor.     If  the  discharge 
is  granted  by  the  executor  of  the  creditor,  he  is  described  as  executor 
nominate  or  decerned  conform  to  the  confirmed  testament,  specifying 
where  it  was  expede  and  its  date.     If  the  deed  to  be  discharged  be  a 
bond  secluding  executors,  then  the  title  of  the  heir  must  be  set  forth, 
which  will  be  his  general  service  as  heir  of  provision  to  the  creditor. 
And  so  in  other  cases — as  in  the  case  of  tutors  and  curators,  trus- 
tees, or  factors — the  particular  character,  and  the  deed  or  judicial 
act  conferring  such  character,  must  be  set  forth.     With  regard  to  Dischakoe  bv 
minors,  it  is  to  be  observed,  that  a  gratuitous  discharge  by  a  minor  *'"^"- 
is  invalid  ;  Lockhart  v.  Lockhart,  25th  July  1626.     And  when  a  minor  M.  8958. 
has  no  curators,  his  debtor  cannot  be  required  to  pay  to  him,  because 
he  cannot  give  an  effectual  discharge  ;  Hay  v.  Orant,  22d  February  M.  8973. 
1749.     In  this  case  the  Court  appointed  a  curator  bonis,  with  power 
to  receive  and  discharge.     Upon  the  same  principle,  the  Court  again 
refused  to  ordain  the  debtor  of  a  minor  without  curators  to  make 
payment,  in  the  case  oi  Kirkman  v.  Pym,  1st  August  1782  ;  and  in  M.  8977. 
the  report  of  this  case,  there  will  be  found  stated  from  the  Bench 
the  distinction  between  payment  of  capital  sums  and  payment  of 
interest  and  rents,  the  latter  falling  under  the  head  of  ordinary  acts 
of  administration  necessary  for  the  minor's  support.    If  a  debt  is  paid, 
and  the  discharge  consequently  granted  by  one  who  is  afterwards  Discharge 
ascertained  not  to  be  the  party  truly  entitled  to  it,  the  discharge  is  cLditoiu 
not  on  that  account  necessarily  void.     The  question  of  its  validity 
will  depend  upon  the  bond  fides  of  the  debtor  in  making  the  pay- 
ment, and  whether  he  had  sufficient  probable  grounds  for  believing 
that  the  party  receiving  the  money  was  the  true  creditor.     This  doc- 
trine is  stated,  and  authorities  cited  in  support  of  it,  by  Mr.  Erskine.  lost.  iii.  4. 3. 
But  there  must  be  probable  grounds  for  the  belief,  and  any  appear- 
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ance  of  collusion  will  aid  in  reducing  the  discharge.  So,  in  Howes  v. 
OoocUet  Campbell,  2d  December  1758,  payment  having  been  made 
to  a  party,  notwithstanding  the  reported  existence  in  America  of  an 
heir-portioner  entitled  to  half  of  the  debt,  the  debtor  was  found  liable 
in  second  payment  of  that  heir's  share,  upon  his  appearance  ten  years 
afterwards.  In  making  payment  to  any  party  on  behalf  of  the  credi- 
tor, care  must  be  taken,  either  that  a  discharge  by  the  creditor  him- 
self be  obtained,  or  that  it  be  granted  by  a  party  clearly  entitled  to 
receive  the  money  and  discharge  it  Possession  by  a  factor  of  his 
constituent's  ground  of  debt  does  not  imply  power  in  the  factor  to 
discharge  the  principal  sum,  even  though  he  has  drawn  the  interest 
with  the  approval  of  his  constituent ;  and,  in  the  absence  of  written 
authority,  nothing  but  repeated  receipt  of  principal  sums  by  a  factor, 
homologated  by  the  creditor,  will  invest  him  with  implied  authority 
to  receive  and  discharge  principal  sums  ;  Duncan  v.  The  River  Clyde 
Trustees,  24th  January  1851,  affirmed  on  appeal.  In  this  case,  the 
trustees  having  paid  £2000,  due  upon  a  promissory-note,  to  a  factor 
who  failed  to  account  therefor,  were  subjected  in  second  payment  to 
his  constituent.  It  is,  of  course,  essential,  that  the  narrative  be 
distinct,  and  the  part  of  it  which  recites  the  obligation,  ought  to  be 
as  nearly  as  possible  in  the  words  of  the  bond  or  other  deed.  If 
diligence  has  been  done  upon  the  deed,  that  should  be  mentioned, 
and  the  particular  steps  of  it  specified  in  the  narrative,  or  in  a  sub- 
joined inventory,  as  the  diligence  must  be  discharged  as  well  as  the 
debt  and  obligation,  and  the  writs  of  diligence  delivered. 

2.  The  cause  of  granting, — This  clause  states  the  manner  in  which 
the  obligation  has  been  distinguished.  It  is  not  essential  to  the  valid- 
ity of  the  deed,  but  it  is  highly  expedient  that  the  mode  of  extinction 
should  be  set  forth,  in  order  not  only  to  preserve  a  clear  record,  but 
to  determine  the  extent  of  the  grantor's  liability  in  warrandice,  which, 
as  we  shall  afterwards  see,  depends  upon  whether  the  consideration, 
in  respect  of  which  the  discharge  is  granted,  be  onerous  or  gratuitous. 
The  clause  begins  with  the  words,  "And  now  seeing,"  which  are 
important  as  being  the  voces  signatas  for  introducing  the  immediate 
cause  or  consideration,  for  which  discharges  and  various  other  deeds 
are  granted.  The  narrative  clause  begins  with  the  word  "  Consider- 
"  ing,"  and  its  various  stages  are  indicated  by  the  word  "  That,"  or 
by  the  words  "  And  whereas,"  or,  it  may  be,  "  And  further  consider- 
"  ing."  But,  when  a  party  desires  to  ascertain  the  grounds  or  con- 
sideration for  which  a  deed  has  been  granted,  he  searches  for  the 
words,  ''  And  now  seeing."  If  it  is  a  bond  that  is  discharged  upon 
payment,  the  clause  proceeds  to  state  that  the  debtor  has  made  pay- 
ment of  the  principal  sum,  and  if  any  interest  is  paid  at  the  same 
time,  the  amount  of  that  is  specified,  with  the  term  from  which  it 
has  accrued ;  and,  if  the  interest  due  at  prior  terms  has  been  formerly 
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paid,  that  is  also  stated  ;  or,  instead  of  acknowledging  any  portion  of 
the  interest  in  the  discharge,  it  is  not  unusual  to  grant  a  separate 
receipt  for  the  interest,  and  to  insert  in  the  discharge  a  general 
acknowledgment,  that  all  interest  due  upon  the  debt  has  been  paid 
and  separately  discharged.  The  clause  concludes  with  the  usual 
acknowledgment  of  receipt,  renouncing  all  objections  to  the  contrary. 
If  the  discharge  is  granted,  not  upon  payment,  but  for  love  and  affec- 
tion, or  other  gratuitous  consideration,  that  will  be  set  forth.  If  there 
is  partly  payment,  and  partly  a  voluntary  surrender  of  the  remainder 
of  the  debt,  or,  if  there  is  entire  or  partial  compensation,  or,  if  the 
discharge  arises  out  of  a  transaction  involving  various  considerations 
granted,  or  concessions  made,  by  one  party  or  by  both — in  any  of 
these  cases  the  more  distinctly  and  explicitly  the  actual  res  gestce  are 
set  forth,  the  better  will  the  deed  answer  its  purpose.  When  the  Payment  by  a 
debt  is  paid,  not  by  the  proper  debtor,  but  by  another  on  his  account,  on'account^op 
then,  if  the  party  who  actually  makes  the  payment  intends  to  take  the  debtor. 
credit  for  it  in  accounting  with  the  debtor,  he  must  take  care  that 
the  fact  of  the  payment  having  been  made  by  him  is  set  forth  in  the 
acknowledgment ;  for,  in  the  absence  of  such  a  statement,  the  pre- 
sumption of  law  is,  tliat  payment  has  been  made  by  the  debtor  him- 
self, who  is  named  in  the  discharge.  Effect  was  given  to  this  pre- 
sumption in  Haiyburton  Y,  Cook,  and  Nishetw,  Johnston,  both  decided  M.  11528. 
on  the  26th  July  1711  ;  in  which  cases  credit  was  disallowed  to  a 
party  for  payments  alleged  to  have  been  made  by  him  on  behalf 
of  the  true  debtor,  because  the  discharges  which  he  produced  bore 
the  payment  to  have  been  made  by  the  debtor  himself  Where  agents 
for  the  creditors  in  a  heritable  bond  granted  receipts  to  themselves 
as  agents  for  the  debtor,  for  payments  of  interest  thereon  debited  to 
him  in  their  books,  and  which  receipts  declared  all  concerned  to  be 
discharged,  they  were  held  to  be  precluded  from  afterwards  obtaining 
an  assignation  of  the  security,  so  as  to  compete  for  the  interest  with 
other  creditors  of  the  debtor  ;  Tod  v.  Dunlop,  13th  December  1838.  i  D.  23i. 
But,  where  payment  was  made  by  another  than  the  debtor,  receipts 
granted  by  the  creditor  to  his  own  agent,  who  had  advanced  the 
money,  although  expressing  a  discharge  of  the  debtor,  still,  not  being 
delivered  to  him,  were  held  not  to  discharge  him,  the  payment  not 
having  been  made  out  of  his  funds  ;  and  so  the  creditor  s  agent,  who 
had  made  the  advance,  was  entitled  to  receive  an  assignation  ;  Wood  n  D.  254. 
V.  The  Northern  Reversion  Co,,  20th  December  1848.  The  principle 
of  the  latter  decision  is,  that  the  existence  of  a  receipt  bearing  that 
the  debtor  is  discharged,  does  not  discharge  him,  if  not  delivered. 

The  narrative  must  be  true.     The  effect  of  a  statement  in  any  Falsehood  in 
degree  incorrect  will  depend  upon  the  circumstances;  but,  when  a ''"^ ^^'^^''*^"- 
discharge  is  manifestly  to  the  prejudice  of  the  grantor,  falsehood, 
especially  if  accompanied  with  undue  compulsion,  such  as  may  arise 
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Fauehood  di  from  poverty,  will  be  fatal  to  the  deed  Of  this  we  have  a  striking 
DiMHAHOB  °^  example  in  the  case  of  Ewen  or  Graham  v.  Magistraies  of  Montrose, 
—corud.  17th  November  1830,  decided  by  the  House  of  Lords  reversing  the 

4  Wil.  &  Sh.  decision  of  the  Court  of  Session,  5th  February  1828.  Here  an  only 
^^'  '  daughter  had  valuable  rights  under  her  father's  contract  of  marriage. 
She  married  against  her  father's  consent ;  and,  when  in  necessitous 
circumstances,  and  just  about  to  embark  with  her  husband  for  India, 
she  executed  along  with  him  a  post-nuptial  contract  of  marriage, 
to  which  her  father  was  a  party,  and  by  which,  for  a  consideration 
totally  inadequate  (viz.,  an  alleged  payment  of  £315),  she  discharged 
her  rights  under  her  father's  contract  of  marriage,  the  value  of  which 
proved  to  be  about  £14,000.  After  the  father's  death  she  instituted 
a  process  of  reduction  of  her  post-nuptial  contract,  and  also  of  a 
settlement  executed  by  her  father  to  her  prejudice.  The  case  was 
first  tried  upon  the  question,  whether  the  terms  used  in  the  post- 
nuptial contract  did  or  did  not  truly  import  a  discharge  of  her  rights 
2  S.  612.  under  her  father's   contract   of  marriage.     The   Court   of  Session 

decided,  that  the  contract  did  not  import  such  a  discharge,  but  this 
1  Wil.  &  Sh.     decision  was  reversed  by  the  House  of  Lords,  28th  June  1825.     The 
^^'  case  was  then  tried  on  the  ground  of  fraud,  and  the  Court  of  Session 

found,  that  there  was  nothing  in  the  case  relevant  to  infer  fraud  ; 
6  S.  479.  but  this  decision,  also,  was  reversed  by  the  House  of  Lords,  and  it  is 

instructive  to  observe  the  grounds  of  the  reversal,  which  are  shortly 
these — the  youth  and  pecuniary  distress  of  the  daughter  and  her 
husband  at  the  time  of  the  discharge,  which  was  executed  by  them 
without  the  assistance  of  an  agent — the  inadequacy  of  the  considera- 
tion— and  the  falsity  of  the  narrative,  which  bore  that  the  £315  was 
given  by  the  father  from  regard  to  his  daughter,  whereas  he  strongly 
disliked  her,  and  that  one-half  of  the   consideration  money  was 
instantly  paid,  the  fact  being  that  he  had  retained  a  large  part  of  it 
in  extinction  of  an  alleged  debt,  and  had  only  given  his  promissory- 
note  for  the  balance  of  that  half,  while  the  remaining  moiety  was 
made  payable  only  at  his  death.     Upon  these  grounds  the  House  of 
CoMfliDERATioH  Lords  rcduccd  the  deed  containing  the  discharge.     The  consideration 
M08T  B^mp^  must  not  only  be  stated,  but  it  is  essential  to  the  validity  of  the  dis- 
MENTKD.  charge,  that  it  be  actually  implemented  ;  and,  when  the  thing  under- 

taken to  be  done  as  the  price  of  obtaining  the  discharge  has  con- 
fessedly not  been  implemented,  the  discharge  is  ineffectual ;  thus,  in 
4  S.  1.  Olass  V.  Mcintosh,  12th  May  1825,  a  discharge,  granted  in  considera- 

tion of  a  composition  for  which  bills  were  stated  to  have  been  given, 
was  found  not  to  bar  the  claim  of  a  creditor  who  had  subscribed,  it 
being  admitted  that  he  had  received  no  such  bills.     And  to  the  same 
8  8. 166.  effect  is  the  case  of  Thomson  v.  Thomson,  1st  December  1829,  where 

a  debt  was  found  still  to  be  subsisting,  notwithstanding  a  discharge 
by  the  creditor,  that  discharge  having  been  executed  upon  the  narra- 
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tive  that  a  bill  had  been  granted,  which  it  was  admitted  by  the 
debtor  had  not  been  done.  But  when  a  discharge  has  been  granted 
and  possessed  by  the  debtor  during  a  period  of  years,  those  entitled 
to  rely  upon  such  discharge  will  not  be  rendered  liable  by  alleging 
that  the  consideration  for  which  the  discharge  was  granted  has  never 
been  realized.  Thus,  a  term's  rent  having  been  discharged,  it  was 
attempted,  eleven  years  after  the  date  of  the  discharge,  to  subject  a 
cautioner,  upon  the  ground  that  payment  had  been  made  by  a  bank 
draft,  which  had  been  dishonoured.  But  the  Court  found  that  he 
was  liberated  by  the  discharge  ;  D^cke  of  Bmcleuch  v.  M'Turk,  25th  7  D.  927. 
June  1845. 

Essential  error  is  a  ground  for  reducing  a  discharge — that  is,  a  DwcnAROB 
fundamental  mistake  with  respect  to  the  substance  of  tlie  right  dis-  e^^*^^  onder 
charged ;  and,  therefore,  where  an  only  child  granted  a  discharge  of 
her  claim  of  legitim  out  of  her  father's  estate  under  the  impression 
that  she  had  right  only  to  one-half  of  the  amount  of  legitim,  whereas 
she  was,  in  reality,  entitled  to  the  whole,  the  discharge  was  held 
insufficient  to  bar  her  claim  to  the  full  amount.     This  will  be  found 
in  the  first  interlocutor  of  the  Lord  Ordinary  in  the  case  of  Ross  v.  6  D.  I5i. 
Ma4:kenzi€y  18th  November  1842.     A  question  of  great  difficulty  has 
sometimes  been  agitated,  viz.,  whether,  by  the  Law  of  Scotland,  a 
claim  of  restitution  arises,  where  an  over-payment  has  been  made 
from  error  in  law.     Observations  were  made  in  the  House  of  Lords  4  Wil.  &  Sh. 
in  the  cases  of  Wilson  and  M^LeUan  v.  Sinclair,  7th  December  1830,    ^^'  ^^' 
and  Dixon  v.  Monkland  Can^l  Company,  1 7th  September  1831,  tend-  5  Wil.  &  Sh. 
ing  to  hold  it  to  be  law  in  Scotland,  that  no  action  of  condictio  indebiti    ^^' 
hes  for  payments  made  in  pure  error  in  point  of  law,  each  party 
being  fully  aware  of  the  facts.     This,  however,  has  been  held  not  to 
extend  to  the  case  of  a  party,  who,  having  granted  a  general  discharge 
upon  payment  of  what  turns  out  not  to  have  been  the  full  debt,  after- 
wards sues  for  payment  of  the  balance.     The  case  of  Ross,  already 
cited,  is  an  example  of  such  an  action  being  sustained,  and  the  claim 
has  again  been  sustained  in  Dickson  v.  Halbert,  17th  February  1854,  I6D.  686. 
such  being  considered  not  to  be  a  proper  case  of  condictio  indebiti. 

3.  The  Discharging  Clause. — The  usual  form  is  in  these  terms  : —  Dischaeoiko 
"  There/ore"  (that  is,  because  of  the  consideration  just  stated),  "  / 
"  have  exonered  and  discharged,  and  do  hereby  exoner,  acquit,  and 
"  simpliciter  discharge"  the  debtor,  "  his  heirs,  executors,  and  succes- 
"  sorSj  of  the  said  principal  sum"  (specifying  the  amount),  "  unth  the 
"  whole  interest  due  thereon,  liquidate  penalty,  and  termly  failures, 
"  all  contained  in  the  bond  above  narrated  ;  and  of  the  said  bond 
"  itself,  and  the  whole  clauses,  obligations,  tenor,  and  contents  of  the 
"  some,  with  all  action,  diligence,  and  execution,  which  have  followed 
"  or  are  competent  to  follow  thereupon." 

Mr.  Ross  holds,  that  the  proper  order  of  this  clause  is  to  discharge  i.  217. 
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— first,  the  bond — then,  the  money,  and,  lastly,  the  diligence.  In  the 
style  commonly  used,  the  money  is  discharged  first  and  then  the 
bond.  Mr.  Ross  prefers  the  former  arrangement,  because,  while  the 
assignation  is,  as  he  says,  venditio  nominis — that  is,  a  conveyance  of 
the  writ  or  title  of  the  debt,  the  discharge  ought  in  like  manner  to 
be  liberatio  nominis,  and,  therefore,  the  instrument  should  be  the 
leading  subject  of  the  discharge — the  fact  of  there  being  an  instru- 
ment being  the  cause  of  a  discharge  being  required,  for  no  written 
discharge  would  be  necessary,  if  there  were  no  written  evidence  of 
the  debt.  This  is  ingenious,  but  not  very  important,  and  the  ordin- 
ary style  recommends  itself  by  this  consideration,  that  it  discharges 
first  the  money,  which  is  the  essential  thing,  and  then  the  bond, 
which  is  the  only  evidence  of  the  real  transaction.  The  word  "  dis- 
"  charge  "  is  used  in  England  in  judicial  proceedings,  to  express  the 
release  of  a  party  from  confinement,  upon  his  doing  what  is  legally 
required.  In  our  practice,  it  expresses  the  act  of  setting  free  or 
loosing  from  the  tie  of  an  obligation.  ^^  Acquit"  is  derived  in  Jacob's 
Law  Dictionary,  through  the  medium  of  the  French  acquitter,  from 
the  Latin  acquietare  ;  and  in  England  one  of  its  primary  significations 
accords  well  with  the  derivation,  since  it  implies  freedom  from  en- 
tries and  molestation  of  a  superior  lord  for  services  out  of  lands 
— that  is,  according  to  an  expression  commonly  used  in  England, 
"  quiet  possession."  By  a  natural  transition  the  word  came  to  im- 
port freedom  from  trouble  on  other  grounds  ;  and  one  discharged 
upon  a  trial  for  felony  was  said  to  be  acquietatus  de  fdonia.  The 
word  "  acquittance  "  is  used  in  England  to  signify  a  discharge  in 
writing  of  a  sum  of  money.  The  instrument,  by  which  rights  relat- 
ing to  lands,  and  some  others,  are  discharged,  is  called  by  them  a 
"  release."  The  word  "  acquit "  in  our  discharge  expresses,  what 
naturally  flows  from  its  etymology,  to  free  from  further  trouble  or 
demand.  "  Exoner"  as  its  origin  plainly  denotes,  means  to  disbur- 
Jen  of  the  claim. 

When  the  debt  discharged  is  separate  and  distinct,  and  rests  upon 
a  bond,  the  extent  of  the  discharge  is  clearly  defined  by  the  reference 
of  the  discharging  clause  to  the  narrative.  When  the  document  of 
debt  is  not  thus  simple,  the  rule  ought  carefully  to  be  observed,  to 
make  the  words  of  the  discharge  exactly  commensurate  with  those 
of  the  narrative,  and  such  as  distinctly  to  define  the  extent  of  the 
discharge.  Where  there  have  been  various  transactions  between  the 
same  parties,  if  the  discharge  is  intended  to  effect  an  entire  clear- 
ance between  them,  so  that  neither  shall  any  longer  be  debtor  or 
creditor  of  the  other,  this  will  be  easily  accomplished  by  the  use  of 
comprehensive  words  ;  and,  in  order  to  exclude  all  room  for  after 
doubt  or  challenge,  the  intention  to  make  a  total  discharge  of  all 
claims  hinc  inde  should  be  set  forth  in  the  narrative,  as  a  foundation 
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for  the  absolute  terms  used  in  this  clause.     Again,  when  it  is  not  Special 
intended  that  the  discharge  shall  operate  as  an  entire  extinction  of  ^^^^^^^ 
claims  between  the  granter  and  receiver,  but  that,  while  one  or  more 
debts  are  extinguished,  others  shall  be  kept  in  force,  then  the  greatest 
caution  must  be  used  to  make  the  extent  of  the  discharge  clearly 
appear,  either  by  defining  distinctly  the  debts  to  which  the  discharge 
applies,  and  making  a  general  reservation  of  all  other  claims,  or  by 
an  express  reservation  of  the  debts  which  are  not  discharged.     The 
necessity  of  a  caieful  observance  of  these  rules  is  made  evident  by 
referring  to  the  legal  principles  applied  in  the  construction  of  dis- 
charges containing  general  and  special  clauses.     When  a  particular 
debt  is  discharged,  and  a  general  discharging  clause  is  added,  the . 
general  discharge  is  held  to  include  all  debts  ejusdem  speciei — that  Ersk.  Inst.  Hi. 
is.  of  the  same  kind  with  the  particular  debt  discharged.     Thus,  in  ^'  ^' 
Talbot  v.  Guydety  29th  June  1705,  a  discharge  of  a  bond  for  £50  had  M.  6028. 
subjoined  to  it  a  general  clause  discharging  all  claims  and  demands, 
and  it  was,  therefore,  held  to  discharge  also  a  ticket  for  £400,  that 
being  a  debt  of  the  same  kind.     But  the  effect  of  the  general  clause 
is  limited  to  debts  of  the  same  kind  ;  and  so,  in  Dalgarno  v.  Laird  M.  6030. 
of  Tolquhourif  19th  November  1680,  a  general  discharge,  which,  upon 
a  narrative  of  intromission  with  gimels  and  farms,  discharged  all 
debts,  sums  of  money,  bonds,  obligations,  etc.,  "  for  whatsomever 
"  cause,"  was  found  not  to  include  an  obligation  by  the  debtor  to 
dispone  lands,  or  procure  dispositions  thereof     On  the  same  prin- 
ciple, a  receipt  in  general  terms  for  all  the  claims  of  a  party  as  out- 
going tenant,  annexed  to  a  detailed  account  of  items,  is  held  to  be  a 
discharge  of  these  items  only,  unless  it  contain  express  terms  giving 
it  a  wider  application  ;  Marquis  of  Tweeddale  v.  Hume,  26th  May  lO  D.  1053. 
1848.     Again,  when  the  deed  is  a  discharge  generally  of  all  claims, 
it  is  not  held  to  include  such  obligations  as  the  granter  cannot  be 
presumed  to  have  had  in  view,  when  the  discharge  was  granted.    So, 
an  agreement  to  grant  a  discharge  in  full  upon  payment  of  £210, 
when  an  additional  claim  of  £200  was  not  in  view,  was  held  not  to 
be  taxative,  and  the  creditor,  therefore,  entitled  to  recover  the  £200 
also  ;  Moore's  Trustees  v.  Carmichael,  28th  June  1836.      Upon  the  14  S.  1026. 
same  principle,  a  general  discharge  of  all  claims  does  not  include  the 
granter's  claim  to  be  relieved  from  a  cautionary  obligation  current  at 
the  time  ;  Oliphant  v.  Newton,  March  1682.     The  same  was  decided  M.  6036. 
by  the  House  of  Lords  in  M'Taggart  v.  Jeffrey ^  24th  November  1830,  4  Wil.  and  Sh. 
reversing  the  decision  in  the  Court  of  Session.     Nor  will  a  general  g  §^'^i^  * 
discharge  by  a  creditor  import  the  discharge  of  a  debt,  which  he  has 
previously  assigned,  although  the  assignation  is  not  completed  by 
intimation  at  the  date  of  the  discharge  ;  Logan  v.  Affleck,  14th  Feb-  M.  6041. 
niary  1736.     These  cases  make  it  sufficiently  evident,  how  impor- 
taut  it  is  to  exclude  all  risk  of  doubt  by  making  the  discharge  express 
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clearly  and  witliout  ambiguity,  what  debts  it  does  extinguish,  and,  if 
necessary,  what  debts  it  leaves  undischarged.  There  is  no  room,  how- 
ever, to  restrict  the  import  of  a  general  discharge,  when  such  restric- 
tion is  inconsistent  with  the  design  necessarily  entertained  in  granting 
it.  So,  the  discharge  of  an  insolvent  debtor  upon  payment  of  a  com- 
position, though  referring  in  terminis  to  debts  due  at  a  specified  date, 
was  held  to  include  a  bill  held  by  an  acceding  creditor,  although  not 
falling  due  till  a  later  date,  the  intention  being  to  grant  a  universal 
discharge  with  a  view  to  the  debtor  s  reinstatement  in  business  ;  The 
British  Linen  Company  \,  Espin^  6th  June  1849.  Upon  the  same 
principle,  the  discharge  of  a  company  implies  the  discharge  of  the 
individual  partners,  where  the  object  of  discharging  the  company 
would  have  been  defeated  by  retaining  the  claim  against  the  indivi- 
dual partner;  Sceales  v.  Wighton,  5th  March  1852. 

When  a  party  is  liable  for  the  debt  in  more  than  one  character,  he 
should  require  to  be  discharged  expressly  in  every  capacity  import- 
ing his  liability.  In  the  case  of  Melliss  v.  The  Royal  Bank,  22d  June 
1815,  the  partners  of  a  discharged  company  were  held  to  be  still 
bound  individually,  not  having  been  discharged  as  individuals.  And 
in  Lindsay  v.  Clelland,  20th  January  1844,  the  discharge  under  a 
sequestration  of  John  Lindsay,  as  sole  partner  of  John  Lindsay  and  Co., 
and  as  an  individual,  was  found  not  to  protect  him  from  imprisonment 
for  a  debt  contracted  under  the  firm  of  John  Lindsay  and  Son.  In 
construing  the  terms  of  a  discharge,  the  Court  will  not  extend  it  beyond 
its  obvious  design.  The  interest  of  a  sum  being  destined  to  a  mother, 
and  the  capital  to  her  children  at  her  death,  the  principal  sum  was, 
with  the  consent  of  all  parties,  paid  to  the  mother,  and  a  discharge 
granted  by  her  and  the  children  to  the  trustees.  It  was  argued,  that 
the  capital  was  thus  made  to  belong  to  the  mother ;  but  the  Court 
held,  that,  while  the  discharge  was  good  to  the  trustees,  in  whose 
favour  it  was  granted,  it  did  not  imply  a  relinquishment  by  the 
children  of  their  claim  in  favour  of  their  mother  to  the  capital ;  Hal^ 
bert  V.  Dickson,  l^th  February  1851.  Upon  the  same  principle  of  re- 
stricting the  eifect  of  a  discharge  to  its  obvious  design,  the  acceptance 
of  £2000  of  tocher  as  in  full  of  a  child's  legal  claims  was  held  not  to 
import  the  discharge  of  £1350,  due  by  the  father  at  the  time  upon  bonds 
of  provision  granted  by  the  mother,  and  made  a  burden  upon  lands 
conveyed  by  her  to  the  father  ;  Gordon  v.  Glendonwyn,  9  th  June  1835. 

4.  Warrandice. — The  warrandice  of  a  discharge  is  absolute,  unless 
it  be  granted  gratuitously,  in  which  event  it  is  from  fact  and  deed  ; 
and,  according  to  the  general  rule,  warrandice  of  these  degrees  will 
be  implied,  when  not  expressed.  It  is  advantageous  to  have  express 
warrandice,  to  exclude  dispute,  and  to  give  immediate  recourse,  in 
the  event  of  it  being  necessary  to  call  upon  the  grantor  to  make 
good  the  obligation. 
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5.  Clause  of  delivery  of  Writs. — This  clause  is  inserted  for  the  secu- 
rity of  the  creditor,  in  the  event  of  any  subsequent  demand,  on  the 
allegation  of  the  writs  not  having  been  delivered.  It  is  also  advanta- 
geous for  the  debtor,  to  get  possession,  not  only  of  the  bond  or  other 
obligation,  but  of  all  steps  of  diligence,  and  other  relative  writings 
also,  which  might  lead  to  trouble  afterwards,  if  found  in  the  creditor's 
repositories.  Should  the  obligation  or  other  important  document  have 
been  lost,  the  fact  should  be  stated,  and  an  obligation  taken  to  deliver 
it,  and  to  indemnify  against  all  loss  and  damage  which  may  result 
from  the  want  or  subsequent  appearance  of  it. 

6.  Clause  of  Registration. — According  to  the  ordinary  style,  this  Rkoiotratiok 
is  both  for  preservation  and  for  execution.  It  is  appropriate  to  the  ^^  »i*«harob. 
nature  of  the  deed,  that  it  should  be  recorded  for  preservation.     The 

object  of  providing  registration  for  execution,  is  to  give  summary 
recourse  against  the  grantor  for  implement  of  his  obligation  of  war- 
randice, in  the  event  of  the  debtor  being  molested  for  payment.  It 
is  properly  remarked  in  the  Juridical  Styles,  however,  that  an  action 
will  generally  be  requisite  to  ascertain  the  fact,  whether  the  warran- 
dice has  been  incurred. 
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CHAPTER  IV. 

THE  WRITS  BY  WHICH  THE,  PERFORMANCE  OF  OBLIGATIONS  IS  ENFORCED — 

HORNING,  CAPTION,  POINDING,  ARRESTMENT. 

In  pursuing  the  general  plan  announced  at  the  beginning,  after 
disposing  of  the  preliminary  points  and  considerations  applicable  to 
all  deeds, — which  formed  the  subject  of  the  first  part, — we  have  under 
the  second  part  examined  (1.)  the  instruments  by  which  personal 
rights  are  constituted, — (2.)  those  by  which  they  are  transmitted, — 
and  (3.)  those  by  which  they  are  extinguished  upon  voluntary  per- 
formance, or  by  the  spontaneous  act  of  the  creditor.  We  now  enter  upon 
the  fourth  head  of  the  second  part,  in  which  we  are  to  ascertain,  by 
what  writs  performance  of  obligations,  when  it  cannot  be  obtained 
voluntarily,  may  be  enforced.  We  are,  therefore,  about  to  consider  the 
redress  accorded  by  the  law  to  the  holder  of  an  obligation,  when  the 
granter  refuses  or  fails  to  fulfil  it.  We  have  not  time  to  examine  the 
history  of  execution  to  enforce  payment  or  performance  against  the 
property  and  person  of  a  debtor.  It  will  be  found  treated  by  Lord 
Kames  in  his  tenth,  eleventh,  and  twelfth  Historical  Law  Tracts ; 
and  Mr.  Ross  has  amassed,  though  in  a  form  not  perfectly  lucid,  much 
information  from  recondite  sources  in  his  treatise  upon  the  history  of 
personal  diligence,  as  well  as  in  the  subsequent  treatises  upon  the 
several  steps  of  diligence,  in  the  latter  half  of  the  first  volume  of  his 
Lectures.  I  shall  attempt  nothing  more  than  to  gather  up  the  points 
of  leading  importance,  and  which,  though  belonging  to  forms  of  pro- 
cedure no  longer  observed,  require  to  be  known,  in  order  to  obtain  a 
complete  understanding  of  the  modes  of  execution  which  now  subsist. 
History  op  The  earliest  accessible  records  exhibit  the  operation  of  the  prin- 

ciple, that,  when  a  debtor  or  the  granter  of  an  obligation  fails  in  the 
specific  performance  (i.e.,  fails  to  pay  the  sum  due,  or  to  do  the  thing 
he  has  become  bound  to  do),  he  is  liable,  both  in  his  person  and  his 
means,  to  satisfy  the  creditor.  His  property  is  attachable,  that  pay- 
ment may  be  made  or  secured  out  of  it ;  and  his  person  also  has 
generally  been  held  subject  to  the  disposal  of  the  creditor,  either  as  a 
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means  of  obtaining  performance,  whether  directly  or  indirectly,  or  as 
a  penal  consequence  of  the  failure.  The  tenderness  to  debtors  en- 
joined in  the  Mosaic  Law,  and  the  provisions  which  it  contained  for 
their  periodical  release,  were  peculiar  to  the  Jewish  economy  ;  and  the 
earnestness  with  which  these  points  were  enforced,  while  it  forms, 
from  the  marvellous  benevolence  of  the  institution,  one  of  the  internal 
evidences  of  the  Divine  origin  of  that  dispensation,  is  an  indication 
also  of  the  severity  of  the  practices  from  which  these  rules  were  de- 
signed to  wean  and  separate  those  upon  whom  they  were  enjoined. 
Among  the  ancient  Egyptians,  again,  we  are  informed,  that  payment  Hist.  Law 
was  taken  out  of  the  debtor's  goods ;  but  upon  grounds  of  public  Tr^^^i  ^32. 
policy,  they  did  not  permit  the  body  of  the  debtor  to  be  attached  for 
a  private  debt,  because  the  service  he  owed  to  the  public  in  peace  and 
war  would  thus  have  been  withdrawn.  For  the  same  reason,  the  laws 
of  Solon  did  not  permit  imprisonment  for  debt ;  while  other  Grecian 
legislators  were  blamed,  because,  although  they  did  not  allow  imple- 
ments of  husbandry  to  be  attached  (a  practice  followed  to  a  certain 
extent  in  our  own  law),  they  held  the  bodies  of  those  who  used  such 
implements  liable  to  incarceration  for  debt.  In  these  instances  of  the 
exemption  of  the  debtor's  body  from  restraint  by  his  creditor,  the 
right  of  recourse  against  the  person  is  regarded,  not  as  without  a  foun- 
dation, but  as  yielding  to  public  claims  of  greater  cogency.  Among 
the  Romans,  whatever  doubts  may  exist  with  regard  to  the  laws  of 
the  Twelve  Tables,  whether  it  was  the  body  of  the  debtor  or  his  cor- 
poreal moveables  that  creditors  were  entitled  to  sever  and  divide, 
there  is  no  doubt  that  the  creditor  could  enslave  and  sell  his  debtor, 
whose  work  or  sufferings  had  no  effect  in  diminishing  his  debt,  while 
the  law  also  condemned  children  to  slavery  for  payment  of  their 
father's  debts ;  and  that  this  continued  until  the  lamentabile  remedium 
of  the  cessio  bonorum  was  introduced — an  indulgence  liberating  the 
person  of  the  debtor  upon  the  entire  surrender  of  his  property.  We 
read,  that,  among  the  Gauls  and  Germans,  the  consequence  to  a  debtor 
of  his  inability  to  pay  was  the  slavery  of  his  person  ;  and,  from  what 
remains  of  the  laws  of  the  .Anglo-Saxons,  it  is  ascertained  that  they 
gave  to  a  creditor  power  to  seize  his  debtor's  property,  and  also  to 
imprison  his  person,  and  hold  him  in  captivity  until  satisfaction 
should  be  received. 

The  most  striking  feature  in  the  early  history  of  execution  for  History  op 
debt  in  Scotland,  is  the  power  exercised  in  that  matter  by  the  eccle-  ^ebt  u»*  scot- 
siastical  tribunals.     As  the  highest  condition  of  human  society  which  land. 
can  be  conceived,  is  that  in  which  truth  is  universally  known  and 
viewed  by  all  in  the  same  light,  and  men's  conduct  regulated  by  the 
highest  of  all  laws — those  of  Inspiration, — so  it  cannot  be  wondered 
at,  that,  while  the  Visible  Church  held  an  undivided  influence,  she 
should  have  aimed  at  the  direction  of  men  in  all  their  relations  and 
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pursuits,  founding  this  claim  to  a  pervading  control  upon  the  Divine 
injunction,  in  case  of  a  brother  disregarding  the  complaint  of  a  tres- 
pass, to  "  tell  it  to  the  Church,"  although  the  context  contemplates 
no  power  in  the  Church  but  that  which  is  of  a  spiritual  nature. 
Accordingly,  the  Church  not  only  claimed,  but  obtained,  and  before 
the  Reformation  exercised,  a  wide  and  powerful  jurisdiction  in  civil 
matters ;  nor  did  the  elements  of  resistance  to  such  an  aggression  exist. 
She  was  the  depositary  of  learning,  and  of  the  learned  arts.  The 
Lawyers  and  Notaries  were  Churchmen,  and,  amongst  other  practices, 
they  introduced  into  the  contracts  which  they  prepared  an  oath  of 
performance,  so  that,  an  oath  being  a  matter  of  spiritual  censure,  the 
way  was  paved  for  carrying  disputes  touching  the  performance  of  the 
contract  into  the  Ecclesiastical  Court.  The  judgment  of  the  bishop, 
it  is  true,  could  not  be  directly  enforced  by  every  species  of  civil  pains 
or  forfeiture,  but  the  ecclesiastical  decree  was  in  itself  sufficiently 
awful,  since,  by  the  sentence  of  excommunication,  pronounced  after 
disregard  of  three  orders  issuing  from  the  Bishop's  Court,  the  debtor 
was  excluded  from  the  sacraments,  and  cut  off  from  Christian  society, 
every  one  being  discharged  from  holding  intercourse  with  him,  or 
selling  to  him  the  necessaries  of  life.  And,  although  in  the  earlier 
periods  the  Church  could  not  herself  punish  offenders  in  their  person, 
yet  she  could  so  direct  her  spiritual  authority  as  to  constrain  the 
secular  Judges  to  inflict  civil  penalties  upon  those  offenders,  as  long 
as  they  continued  under  excommunication.  But  the  Church  was  not 
always  content  with  indirect  modes  of  compulsion.  By  the  Anglo- 
Saxon  institutions,  the  jurisdictions  of  the  Bishop  and  Sheriff  appear 
to  have  been  co-ordinate,  and  their  sentences  enforced  by  mixtual 
respect  and  aid.  William  of  Normandy  altered  this,  and  assigned 
distinct  jurisdictions  to  the  spiritual  and  secular  powers.  Bat  the 
churchmen  still  struggled  to  direct  the  current  of  business  into  the 
Ecclesiastical  Court ;  and  in  Scotland  they  succeeded  to  a  large  extent, 
chiefly  by  inducing  parties  to  confer  a  prorogated  jurisdiction — i.e., 
to  consent  that  their  cases  should  be  judged  in  the  Church  Court. 
It  appears  also,  from  our  most  ancient  records,  that  the  Church  had 
from  an  early  period  the  power  of  imprisonment  See  Statute  of 
Robert  iii.,  anno  1400.  The  unfitting  relation  which  the  Church  of 
Rome  thus  assumed  towards  the  people — the  unsuitableness  of  her 
high  censures  to  the  nature  of  civil  offences — and  the  inconsiderate 
frequency  and  facility  with  which  her  anathemas  were  issued — are 
reasonably  reckoned  among  the  causes  of  her  fall  The  sanctity  of 
an  oath  and  the  dread  of  excommunication  evaporated,  when  the  one 
was  lightly  undertaken,  and  the  other,  being  issued  for  an  inadequate 
cause,  necessarily  proved  impotent  in  its  effects.  Accordingly,  in 
the  dawn  of  the  Reformation,  and  with  its  growing  light,  the  autho- 
rity of  the  Church,  and  its  judgments  in  civil  matters,  exhibited  a 
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progressive  and  accelerating  increase  of  that  decay,  to  which  a  want 
of  respect  had  already  given  birth  ;  and  the  tenacity  with  which  her 
powers  were  grasped  was  at  once  an  evidence  that  the  ecclesiastical 
power  was  enfeebled,  and  a  presage  of  its  approaching  dissolution. 
Until  this  period,  Mr.  Ross  observes,  that  there  was  no  apparent  pro- 
vision for  imprisoning  debtors  for  non-payment,  unless  the  debts  had 
been  constituted  by  the  Ecclesiastical  Judges,  by  whom,  accordingly, 
it  seems  that  nearly  the  whole  civil  business  had  been  engrossed, 
leaving  the  criminal  business  alone  to  the  Civil  Judges. 

While  the  authority  of  the  Church  in  civil  matters  disappeared  with 
the  Reformation,  it  appears  to  have  been  felt  as  too  sudden  a  change, 
when,  at  the  same  time,  the  aid  of  the  magistrate  was  withdrawn  in 
the  enforcement  of  ecclesiastical  censures;  for,  by  the  Statute  1572, 
cap.  53,  the  civil  penalties  of  rebellion,  which  inferred  forfeiture  of  1572,  c.  53. 
both  personal  property  and  the  liferent  of  heritable  property,  as  well 
as  imprisonment  of  the  person,  were  denounced  against  those  who  re- 
mained forty  days  under  excommunication  of  the  Reformed  Church. 
But  the  last  vestiges  of  reciprocal  interference  or  aid  between  the 
Ecclesiastical  and  Civil  Judicatories  vfere  removed  by  the  10  Anne,  lo  Anne,  c.  7. 
cap.  7  (1711),  of  which  the  tenth  section  declares,  that  no  civil  pain, 
forfeiture,  or  disability,  shall  be  incurred  by  excommunication,  and 
discharges  civil  magistrates  from  compelling  excommunicated  persons 
to  appear  or  obey.  A  subject  so  interesting  in  the  ancient  history  of 
the  enforcement  of  obligations  could  scarcely  have  been  passed  with- 
out notice ;  but  it  is  unnecessary  to  dwell  longer  upon  it,  since  the 
ecclesiastical  authority  in  civil  matters  has  now  been  so  long  oblite- 
rated. We  proceed,  therefore,  to  trace  briefly  the  origin  and  progress 
of  civil  execution  for  debt. 

Although,  after  the  Norman  invasion,  imprisonment  for  debt  was  Modifications 
not  practically  abolished,  the  principles  of  the  feudal  system  led  to  a  introduced  by 
very  singular  modification  of  the  process,  by  which  the  incarceration 
of  a  debtor  was  accomplished.  The  great  object  and  pervading  fea- 
ture of  the  feudal  customs  consisted  in  the  personal  duty  and  service 
of  the  vassal  to  his  superior.  The  relation  of  duty  by  the  vassal  and 
protection  by  the  superior  constituted  the  bond  by  which  the  ele- 
ments of  society  were  held  together,  and  upon  which  its  coherence 
and  security  rested.  The  feudal  obligation,  being  thus  an  essential 
condition  of  the  general  welfare,  was  regarded,  theoretically  at  least, 
as  a  higher  consideration  than  the  claims  of  private  justice,  and 
creditors,  therefore,  were  not  permitted  to  impose  restraints  upon  the 
person  of  their  debtors,  since  they  could  not  do  so  without  interfering 
with  the  superior's  right  to  the  vassal's  service  ;  and  thus  it  became 
a  rule  in  the  ancient  laws  both  of  Scotland  and  England,  that  no 
creditor  could  attach  the  person  of  his  debtor.  But,  whatever  degree 
of  truth  may  have  belonged  to  that  maxim  in  the  earliest  period  of 
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the  feudal  system,  it  came  eventually  to  be  accurate  only  in  a  modified 
sense;  for,  although  the  subsistence  of  a  debt  did  not  form  the  avowed 
ground  upon  which  alone  incarceration  could  follow,  it  afforded  the 
basis  upon  which  reasons  relevant  in  law  to  infer  imprisonment  could 
be  reared.     The  circuitous  process  which  conducted  to  this  result 
was  also  founded  upon  feudal  principles.     The  right  of  the  feudal 
superior  prevailed,  as  we  have  seen,  over  that  of  the  private  creditor; 
but,  on  the  other  hand,  the  superior's  claim  was  forced  to  yield,  when 
brought  into  competition  with  a  higher  feudal  power.     That  power 
resided  in  the  Sovereign,  the  Lord  Paramount.     The  Crown  is  the 
fountain  of  justice;  and  when,  upon  complaint  by  the  creditor,  brieves 
had  been  directed  to  the  King's  Judges  to  try  the  claim,  and  it  was 
ascertained  to  be  just,  then  the  duty  of  submission  to  the  Sovereign, 
pronouncing  through  the  voice  of  his  Court  his  award,  and  ordaining 
performance,  prevailed  over  the  rights  of  the  lesser,  though  more  im- 
mediate, superior;  and  thus  the  debtor's  obligation  of  obedience  to  the 
Lord  Paramount  secured  to  the  creditor  that  recourse  against  his 
person,  which  the  claims  of  the  immediate  superior  would  have  denied. 
In  England,  too,  as  we  learn  ffom  Blackstone,  "upon  feudal  principles 
"  the  person  of  a  feudatory  was  not  liable  to  be  attached  for  injuries 
merely  civil,  lest  thereby  his  lord  should  be  deprived  of  his  per- 
sonal services ;"  and  there  the  difficulty  was  obviated  by  the  sin- 
gular expedient  of  charging  a  trespass  by  citing  the  defendant  to 
show,  quare  dau^um /regit — for  breaking  the  plaintiff's  close  vi  et 
armis — that  being  an  offence  which  subjected  the  defendant's  person 
to  arrest ;  and,  after  the  action  was  commenced  upon  this  foundation, 
the  plaintiff,  by  connivance  of  the  Court,  might  go  on  to  prosecute 
for  the  real  cause  of  complaint.      Upon  making  the  complaint  the 
plaintiff  was  entitled  to  a  writ  against  the  defendant's  person,  called 
capias  ad  respondendum,  which  forced  him  to  appear  and  find  bail  — 
a  proceeding  to  which  there  was  a  precise  parallel  in  the  ancient 
forms  of  civil  process  in  Scotland.     The  writ  granted  in  execution  in 
England  was  termed  capias  ad  satisfaciendum.   The  security  afforded 
by  the  feudal  principles  to  the  debtor's  person  was  thus  obviated, 
both  in  England  and  Scotland,  by  the  aid  of  legal  fictions — in  the 
former  country,  by  the  awkward  expedient  of  averring  a  trespass 
which  had  never  been  committed,  and  in  Scotland  by  the  equally 
imaginary  imputation  of  rebellion,  founded  upon  alleged  disobedience 
to  the  Sovereign's  command  that  the  debtor  should  pay  his  debt, 
although  no  inquiry  or  distinction  was  made  whether  the  failure  to 
pay  proceeded  from  wilfulness  or  from  inability.     It  is  not  then  to 
be  wondered  at,  that,  as  the  slave  considers  theft  from  his  owner  a 
less  heinous  offence  than  from  a  stranger,  so  the  criminal  character 
attached  by  the  excited  imagination  of  the  law  to  the  non-payment 
of  debts  was  distinguished  from  the  real  crime  of  rebellion  by  the 
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modified  appellation  of  civil  rebellion.  The  knowledge  of  this  source 
of  the  law  of  imprisonment  for  debt  is  necessary  in  order  to  under- 
stand clearly  the  import  of  certain  rules  and  forms  which  still  subsist 
in  the  enforcement  of  obligations. 

Our  limits  forbid  us  from  pursuing  further  the  early  history  of  exe- 
cution for  civil  debt.  Those  who  wish  to  study  it  in  detail  will  find 
fall  information  in  Mr.  Ross's  Lectures.  It  is  the  more  difiicult  to 
devote  adequate  space  to  such  inquiries,  since,  in  addition  to  the 
long  array  of  obsolete  forms  exhibited  by  Mr.  Ross,  we  have  now  to 
class  the  writs  of  execution  which  prevailed  when  he  wrote,  as  prac- 
tically exploded.  Although  they  are  in  disuse,  still  they  must  be 
explained,  because  not  only  are  they  still  legally  competent,  but  the 
new  forms  which  now  prevail  cannot  be  thoroughly  understood  with- 
out an  acquaintance  with  those  for  which  they  have  been  substi- 
tuted. 

In  proceeding,  then,  to  explain  the  forms  of  execution  for  debt,  we  Objkct  op 
have  first  to  remark  generally,  that  such  execution  has  two  objects,  ^or^dJbt.'* 
viz.  (1.)  to  compel  the  debtor  to  perfqrm  his  obligation ;  and  (2.) 
in  default  of  payment  by  him,  to  recover  it  from  his  property.   When 
a  party  has  granted  and  incurred  various  obligations  and  liabilities, 
the  creditors,  if  they  use  no  steps  of  execution,  or,  as  it  is  called, 
DILIGENCE,  are  ranked  pari  passu  upon  the  debtor's  funds — i.e.,  they  Ranking  op 
get  equal  shares  in  proportion  to  their  claims,  if  there  be  not  enough  ^^V^to"^ 
to  pay  all.     Formerly  the  widow,  upon  grounds  of  compassion,  was 
preferred  for  the  provisions  in  her  contract  of  marriage,  but  that  rule 
has  now  been  long  altered,  and  the  relict  cannot  claim  in  preference 
to  onerous  creditors  ;  Lindsay's  Creditors  competing,  24th  June  1714.  M.  3204. 
No  preference  in  moveable  obligations  attaches  to  priority  of  date  in  Preference  by 
the  contraction  of  the  debt,  or  in  the  deed  containing  it.     The  pre-  d^^^^^cb* 
ference  (modified  within  certain  limits  in  cases  of  bankruptcy)  is 
granted  according  to  priority  in  the  use  of  diligence.     The  compul- 
sitors of  the  law  are  called  diligences,  because,  according  to  Stair,  iv.  41.  i. 
they  excuse  the  users  from  negligence,  "  vigilantilnis  non  dormienti- 
*'  bii8  jura  subveniunt,  which  is  founded  on  that  great  interest  to 
*'  hasten  pleas  to  an  end."     Mr.  Ross  derives  it  from  the  French  Law, 
in  which  "  diligence  "  means  pursuit.     Decrees  before  execution  are 
called  EXECUTOBiALS — after  execution,  diligence,  which  term  includes 
both  the  warrant  and  service.   Diligence,  then,  is  the  legal  procedure 
by  which  a  creditor  strives  to  obtain  performance  of  his  debtor's  obli- 
gation; and  it  is  directed  either  against  his  debtor's  person  by  appre- 
hension and  imprisonment,  or  against  his  debtor's  property.     In  the 
latter  case,  the  diligence  is  either  preventive,  in  securing  the  property 
from  use  or  transference,  or  it  is  in  direct  execution,  in  order  to  trans- 
fer the  property  to  the  creditor  himself  in  satisfaction  of  his  claim. 
Again,  diligence  is  divided  into  real,  by  which  the  debtor's  heritable 
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property  is  attached,  and  personal — that  is,  diligence  directed  against 
his  body  or  his  moveable  estate. 

A  creditor  cannot  do  diligence  of  his  own  authority.  Attachment 
of  the  person  or  property  is  too  serious  an  interference  with  the 
liberty  of  the  lieges  to  be  permitted  upon  any  authority  not  sanc- 
tioned by  the  social  compact,  which  in  this  country  has  conferred 
that  power  upon  the  Crown  acting  through  the  Courts  of  Justica 
The  sentence  of  a  Judge  is,  therefore,  a  preliminary  to  diligence. 
Upon  the  obligation  contained  in  deeds,  we  have  seen  that  the  decree 
of  a  Court  can  be  procured  at  once  by  means  of  the  consent  to  regis- 
tration,* which,  by  providing  the  appearance  of  a  procurator  for  the 
obligant,  gives  to  the  sentence  the  same  force  as  if  it  were  a  judg- 
ment pronounced  inforo.  The  decree  either  contains  warrant  for  exe- 
cution, or  it  forms  the  ground  upon  which  a  warrant  can  be  obtained. 

The  first  thing  to  be  looked  to,  then,  in  recording  a  deed  for  execu- 
tion is,  that  it  be  done  in  the  books  of  a  Court  possessing  jurisdiction 
over  the  debtor.  The  nature  of  an  extracted  deed  as  a  sentence  in 
foro  is  distinctly  shown  by  this,  tliat,  if  the  registration  be  made  in 
the  books  of  a  Court  to  whose  jurisdiction  the  obligant  is  not  subject, 
the  extract  has  no  authority  as  a  ground  of  diligence  against  him. 
Registration  in  the  Books  of  Council  and  Session  affords,  of  course, 
effectual  execution  against  a  party  in  any  part  of  Scotland,  all  being 
subject  to  the  authority  of  the  Supreme  Court.  But,  when  it  is  in- 
tended to  proceed  by  registration  in  the  books  of  an  Inferior  Court, 
it  is  indispensable  that  it  be  a  Court  having  jurisdiction  over  the 
debtor.  This  is  clearly  shown  by  the  case  of  Campbell  v.  Macdonell, 
22d  February  1827.  Hero  a  bill  was  drawn  by  a  party  living  at 
Fort- William,  but  who  afterwards  removed  to  Ayrshire,  where  he  was 
resident  at  the  term  of  payment.  The  protest  of  the  bill  having  been 
registered  in  the  Sheriff-court  books  of  Inverness,  where  it  was  pay- 
able, that  was  found  not  to  afford  a  warrant  for  charging  the  drawer  in 
Ayrshire  ;  and  the  charge  was  suspended  upon  the  same  principle  in 
M'Ghie  \,  Henderson,  14th  December  1827,  in  which  case  the  Sheriff- 
clerk  of  one  ward  of  Lanarkshire  having  signed  a  precept  in  another 
ward,  of  which  he  was  not  clerk,  it  was  held  to  be  inept.  By  the 
provisions  of  the  recent  Personal  Diligence  Act,  as  we  shall  presently 
see,  the  extracts  of  registered  deeds  now  contain  not  only  a  decree 

*  All  bonds  or  obligations  granted  to  Her  Majesty,  in  the  form  heretofore  in  use  in  the 
Court  of  Exchequer,  shall  be  deemed  probative  documents,  and  have  the  like  privileges, 
operation,  and  effect,  as  if  duly  executed  and  attested  according  to  the  Law  of  Scotland  ;  and, 
though  they  contain  no  clause  of  registration*  they  shall  be  capable  of  registration  in  the 
Books  of  Council  and  Session,  or  other  Judges*  books  competent,  and  to  have  a  decree  inter- 
poned  thereto,  and  to  be  extracted  with  a  view  to  execution,  as  if  they  contained  a  formal 
clause  of  rcgiHtration.  When  they  stipulate  for  a  penal  sum  to  be  paid  in  the  event  of  failure 
to  pay  a  smaller  sum  conditioned  to  be  paid,  diligence  and  execution  shall  procceed  only  for 
payment  of  such  smaller  sum,  with  interest  and  expenses  due  thereon  ;  19  &  20  Vict  cap. 
56,  sect.  36. 
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for  performance  of  their  obligations,   but   a   warrant  likewise  for 
execution.     That  Statute,   however,   still   leaves  it  competent  for 
a  party  to  proceed  according  to  the  previous  method  ;  and  although 
that  will  only  be  done  under  rare  and  peculiar  circumstances,  yet 
it  is  necessary  for  the  practitioner  to  understand  these  forms,  both 
in  case  he  may  be  called  upon  to  use  them,  and  also  in  order  that 
he  may  have  a  more  perfect  acquaintance  with  those  now  practised. 
1.  Homing. — The  first  step  is  to  demand  implement  in  legal  form. 
This  is  done  under  the  authority  of  the  Sovereign  by  the  legal  ofiicers, 
viz.,  messengers-at-arms,  who,  having  in  this  respect  succeeded  to 
duties  formerly  discharged  by  the  sheriffs,  are  called  sheriffs  in  that 
part,  which  implies  merely  that  they  have,  in  the  matter  of  tlie  dili- 
gence, the  same  power  of  execution  which  the  sheriff  formerly  exer- 
cised.    It  appears  that  at  one  time  our  summonses,  like  the  English 
subpoena,  could  be  served  by  any  one,  but  that  never  was  the  case  with 
respect  to  homings,  because  none  but  an  officer  of  the  Sovereign  could 
denounce  rebellion.     The  legal  demand  is  called  a  charge,  which  was 
formerly  given  upon  the  warrant  contained  in  a  writ  called  Letters  Letters  op 
of  Four  Forms.     Examples  of  this  writ  are  given  in  the  appendix  to  ^"*  ^o^ms. 
Lord  Kames'  Historical  Law  Tracts.    It  directed  four  charges  at  suc- 
cessive intervals  of  three  days  each.     It  is  needless  to  examine  this 
writ      Its  inconvenience  was  obviated  by  the  Act  of  Sederunt,  23d 
November  1613,  which  substituted  Letters  of  Horning  upon  a  single 
charge.     The  origin  of  the  name  of  the  latter  writ  will  appear  pre- 
sently.   The  instrument  thus  substituted  for  the  letters  of  four  forms  Letters  of 
is  of  the  nature  of  a  letter,  addressed  by  the  Sovereign  to  messengers-  "^^*^"^'^- 
at-arms  as  sheriffs  in  that  part.    No  names  of  messengers  are  inserted, 
but  a  blank  is  left,  and  they  are  addressed  jointly  and  severally,  which 
implies   authority  to   any   one   messenger-at-arms.     Originally  the 
authority  was  granted  to  one  officer  by  name,  and,  when  resistance  was 
apprehended,  as  was  not  uncommon  in  a  barbarous  age,  several  were 
named  with  power  to  act  together  or  singly.     The  address  concludes 
with  the  word  " greeting"  which  corresponds  precisely  to  the  salutem 
of  the  Latin  epistle.     The  ground  of  debt  is  particularly  narrated, 
the  creditor  being  styled  ^'OurLovite" — that  is,  our  beloved  subject, 
as  expressive  of  the  Sovereign's  regard  and  protection.     Where  a 
nobleman  is  the  party,  he  is  "  Our  trvMy  and  well-beloved  cousin" 
When  the  ground  of  debt  is  a  bond,  of  course  the  obligation  to  pay, 
with  the  sums,  principal,  interest,  and  penalty,  musf  be  accurately 
recited,  and,  to  show  the  warrant  for  diligence,  it  is  mentioned  that 
the  bond  has  been  recorded,  and  a  decree  interponed.     When  there 
have  been  partial  payments,  these  must  be  specified,  because  an  autho- 
rity to  charge  for  a  larger  amount  than  is  actually  due  would  affect 
the  validity  of  the  writ ;  M'Martin  v.  Forbes^  12th  November  1824.  3  S.  275. 
The  necessity  of  accuracy  in  reciting  the  ground  of  debt  is  shown  by 
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Brown  \.Blaikie,  Ist  February  1849,  where  the  date  of  payment  of 
the  debt  being  partly  written  upon  an  erasure,  that  circumstance  was 
held  to  be  fatal  to  the  validity  of  the  diligence.  Then  follows  the 
part  of  the  letters  containing  what  is  technically  called  the  Will — 
formerly,  the  Command.  It  runs  thus :  "  Our  vdll  is  here/ore,  and 
"  We  charge  you,  that  on  sight  hereof  ye  pass,  and  in  Our  name  and 
"  authority  command  and  charge  the  said,"  etc.  Here  the  debtor  is 
named.  If  there  be  a  principal  debtor  and  a  cautioner,  it  must 
"  Charge  the  said  A.  as  principal,  and  the  said  B.  a^  cautioner  for  him, 
"  but  that  SUBSIDIARIB,  and  after  discussion  of  the  said  principal,  and 
"  as  proper  cautioner  only.'*  *  If  there  are  various  obligants  bound 
jointly  and  severally,  then  the  authority  is  to  charge  the  said  "  A.  B. 
"  and  0.,  jointly  and  severally/*  The  charge  is  to  be  given  to  the  debtors 
"  personaUy  or  ai  their  respective  dweUing-places,'*  in  conformity  with 
the  rules  by  which  the  execution  is  regulated,  and  which  still  subsist, 
"  to  make  payment  to  our  said  lovite  of  the  said  principal  sum,"  The 
sum  is  specified  with  the  penalty  and  interest,  and  the  writ  is  made 
prospective,  so  as  to  warrant  charges  for  the  interest,  "  to  fall  due  at 
"future  terms,  such  terms  being  always  first  come  and  bygone**  The 
charge  for  the  penalty  may  be  made  specifically  for  the  actual  expenses 
incurred.  If  these  are  disputed,  the  amount  will  be  settled  by  the 
Court  upon  a  report  of  the  auditor  in  a  suspension  of  the  charge  ; 
Hynd  and  Louden  v.  Soot,  30th  May  1826.  The  rate  and  amount  of 
interest  must  be  accurately  stated ;  and  payments  to  account  must 
be  deducted  here  also. 

The  period  of  the  charge  is — "  mthin  six  days  next  after  he  is 
"  charged  by  you  thereto,**  if  there  be  a  consent  to  the  short  charge, 
or  if  the  law  authorize  it,  as  in  the  case  of  bills  and  promissory-notes. 
If  there  be  no  such  consent,  then  the  duration  of  the  charge  was,  by 
immemorial  and  established  practice,  fifteen  days.  This  is  specified 
in  the  Act  of  Sederunt,  23d  November  1613,  with  a  provision  for 
twenty-one  days  where  the  debtor  lived  north  of  the  river  Dee ;  but 
the  latter  regulation  has  long  been  in  desuetude.  Now,  by  the  Court 
of  Session  Act,  13  &  J4  Vict.  cap.  36,  it  is  provided  in  sect.  21,  that 
all  summonses  before  the  Court  of  Session  may  proceed  on  fourteen 
days'  warning,  where  the  defender  is  within  Scotland,  unless  in  Orkney 
or  Shetland  ;  and  twenty-one  days'  warning  where  he  is  in  Orkney  or 
Shetland,  or  furth  of  Scotland  ;  and  that  such  shorter  indudce  shall 
also  be  competent  and  sufiicient  in  respect  to  all  other  letters  passing 
the  Signet  bearing  a  citation,  charge,  publication,  or  service  against 
persons  within  or  furth  of  Scotland  respectively  ;  and  in  respect  to  all 
edictal  charges  upon  decrees  and  registered  protests     Where  shorter 

*  This  does  not  apply  to  a  cautioner  who  has  become  bound  after  the  passing  of  the  Mer- 
cantile Law  (Scotland)  Amendment  Act  (19  &  20  Vict.  c.  60),  and  who  has  not  stipulated 
for  the  benefit  of  discussion.    Sfe  supra^  p.  216,  note  f . 
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inducicB  were  sufficient  at  the  passing  of  this  Act  (1850),  it  provides, 
that  they  shall  continue  to  be  sufficient.     By  the  Act  1685,  cap.  43, 
the  inhabitants  of  Orkney  and  Zetland  were  entitled  to  inducice  of 
forty  days,  unless  they  had  consented  to  a  shorter  time ;  by  tlie  Court 
of  Session  Act,  the  period  is,  as  we  have  just  seen,  limited  to  twenty- 
one  days.     When  the  party  is  out  of  Scotland,  he  was  formerly  charged 
upon  inducice  of  sixty  days,  and  that  whether  he  had  consented  to  a 
shorter  charge  or  not.  The  Court  of  Session  Act  has  also  limited  this 
period  to  twenty-one  days.     These  are  the  inducice  common  in  prac- 
tice.     There  are  others  in  particular  classes  of  writs,  viz.,  on  decrees 
of  the  Teind  Court,  ten  days ;  upon  Exchequer  warrants,  twenty  days  ;*  Jur.  Styles,  iii. 
and  upon  hornings  at  the  instance  of  an  adjudger  against  the  supe-      '  ^^^' 
rior  nominaUm,  formerly  twenty-one,  now  fourteen  days,  the  inducice 
against  superiors  generally  being  now  twenty-one  days  in  place  of 
sixty.     No  case  seems  to  have  occurred  of  a  charge  consented  to 
upon  shorter  inducice  than  six  days ;  and  Lord  Meadowbank,  in  the 
case  o{ Forrester  v.  Walker,  27-th  June  1815,  indicates  an  opinion,  that  F.  c. 
the  Court  would  have  difficulty  in  sustaining  such  an  innovation. 

We  have  next  the  penalty  of  disobedience  to  the  charge : — "  Under  Penalty  of 
"  the  pain  of  rebellion  and  putting  him  to  the  horn,  wherein,  if  he  fail,  chabge. 
"  the  said  space  being  elapsed,  that  immediately  thereafter  ye  denounce 
"  him  Our  rd>el,  put  him  to  the  horn,  and  use  the  whole  order  against 
•*  him  prescribed  by  law.'*  The  origin  of  the  denunciation  of  rebellion 
m  civil  matters  has  already  been  pointed  out.  The  direction  to  "pu< 
"  him  to  the  horn,"  refers  to  the  manner  of  executing  the  denuncia- 
tion, which  will  be  explained  presently.  It  is  to  this  ceremony  that 
the  letters  owe  their  name.  The  words,  "  the  whole  order  against  him 
^prescribed  by  law,**  refer  to  the  steps  subsequent  to  denunciation, 
viz.,  registration  of  the  homing  and  execution,  which  is  still  practised 
when  this  mode  of  diligence  is  used,  and  other  steps  which  are  now 
obsolete,  viz.,  publishing  the  rebel's  name  at  the  market-cross  of  the 
sheriffdom,  and  giving  notice  to  the  Treasury  to  inventory  and  seize 
his  moveable  goods  fallen  to  the  Crown  by  reason  of  rebellion,  for 
which  the  old  form  contained  an  express  direction,  viz.,  "  to  escheat 
^  and  bring  in  aU  their  moveable  goods  and  gear  to  Our  use,  for  their 
'*  contempt" 

The  portion  of  the  writ  which  we  have  examined,  constitutes  the  Letteks  op 
homing,  which  is  the  diligence  against  the  person,  and  the  foundation 
for  letters  of  caption,  which  form  the  warrant  of  imprisonment.  When 
it  is  intended  to  use  the  writ  for  attaching  the  debtor's  property  by 
arrestment  or  poinding,  a  warrant  to  that  effect  is  inserted,  which  we 
shall  afterwards  examine,  and  then  the  writ  is  called  letters  of  horn- 

•  Under  scliedale  G  of  the  Court  of  Exchequer  Act,  19  &  20  Vict  c.  56,  which  came  into 
operation  upon  12th  NoTember  1856,  the  warrant  to  be  suhjuined  to  extracts  of  Exchequer 
<lecreefl  in  faTonr  of  the  Crown  authorizes  a  charge  of  six  days. 
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ing  and  poinding.     At  present,  we  confine  our  examination  to  the 
homing  as  affecting  the  person. 

Next  we  have  the  words  of  style,  commencing  with  an  appeal  to 
the  highest  warrant  for  such  measures : — "  According  to  justice^  as  ye 
''  will  answer  to  Us  thereupon,  which  to  do  We  commit  to  you  and  each 
"  of  you  fuU  power  by  these  Our  letters,  delivering  them  by  you  duly 
"  executed  and  indorsed  again  to  the  bearer,"  The  latter  part  of  this 
clause  refers  to  the  re-deliveiy  of  the  writ  hy  the  messenger  to  the 
bearer — that  is,  the  creditor,  after  being  executed  and  indorsed — that 
is,  having  the  execution  written  on  the  back.  "  CUven  under  Our 
"  Signet  at  Edinburgh,  the  day  of  , 

"  in  the  year  of  Our  reign,"    The  date  of  Signet  letters  is 

the  date  of  their  warrant.  When,  therefore,  that  warrant  is  a  regis- 
tered deed  or  protest,  the  date  of  the  letters  is  the  date  of  the  extract, 
which  is  the  date  of  the  decree  of  registration  ;  and,  in  this  case,  as 
descriptive  of  the  warrant,  the  horning  concludes  with  the  Latin  words 
— "  Per  decretum  Dominorum  Concilii"  Letters  may  be  issued  from 
the  Signet,  however,  to  authorize  diligence  upon  the  decrees  of  Infe- 
rior Courts — a  proceeding  which  became  necessary,  whenever  the 
party  to  be  charged  was  extra  territorium  of  the  Inferior  Jurisdiction. 
In  order  to  this,  it  was  formerly  necessary  to  institute  an  action,  and 
to  obtain  a  decree  of  the  Supreme  Court,  which,  because  it  was  to 
the  same  effect  as  that  of  the  subordinate  Judge,  was  called  a  decree 
conform.  This  was  afterwards  dispensed  with,  and  warrant  given, 
as  a  matter  of  course,  upon  production  of  the  inferior  Judge's  decree 
with  a  petition  called  a  bill,  praying  for  letters  of  homing,  etc.,  the 
clerk  to  the  bills  writing  upon  the  back  of  it  "  Fiat  ut  petitur"  (an 
expression  traced  by  Mr.  Ross  to  the  Roman  Chancery),  "  because  the 
"  Lords  have  seen  the  precept" — i.e.,  the  decree  of  the  sheriff  or  magis- 
trates. The  fiat  bore  the  date  upon  which  it  was  granted,  and  as  it 
formed  the  warrant  for  issuing  the  letters,  the  date  of  the^^  was  the 
date  of  the  letters.  A  bill  was  necessary  also,  where  the  homing  was 
to  be  at  the  instance  of  an  assignee,  and  then  the  fi^  was  granted, 
"  because  the  Lords  have  seen  the  registered  bond  and  assignation  above 
"  mentioned  ;"  and,  in  such  cases,  the  warrant  being  the  deliverance 
of  the  bill,  the  letters  bore  not  "  Per  decretum,"  but  "  Ex  delibera- 
**  tione  Dominorum  Concilii!*  The  third  volume  of  the  Juridical 
Styles  exhibits  numerous  instances  in  which  it  was  necessary  to 
proceed  by  bill,  and  it  is  proper  to  advert  particularly  to  the  case  of 
the  party  charged  being  furth  of  Scotland. 

Although  a  person  may  have  consented  to  a  charge  of  six  days, 
nevertheless,  if  he  be  absent  from  the  kingdom,  when  charged,  the 
WHERE  DEBTOR  induci(B  must  be  twenty-one,  formerly  sixty,  days ;  and  he  is,  in  that 
Dall  *  8t  ^*®®»  cited  edictally  at  the  office  of  the  Keeper  of  Edictal  Citations ; 
voLii.p.  [2!"'  -4.  S.,  24th  December  1838,  sect.  7.     By  section  53d  of  the  Statute 
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6  Geo.  lY.  cap.  120,  the  mode  of  citation  edictallj  is  extended  to  per- 
sons not  having  a  dwelling-house  in  Scotland,  and  forty  days  absent 
from  their  usual  place  of  residence,  such  persons  being  appointed  to 
be  charged  according  to  the  forms  prescribed  in  the  Act.  This  is  a 
point  which  it  is  very  important  for  the  practitioner  to  attend  to.  In 
diligence  generally,  authority  to  charge  or  cite  edictally  must  proceed 
upon  a  special  warrant  obtained  from  the  Lord  Ordinary  in  the  Bill- 
Chamber  ;  Monteiih  v.  Murray^  18th  July  1677.  It  was  formerly  held  M.  3685. 
necessary  in  diligence  at  the  instance  of  a  foreigner,  that  (in  the  same 
manner  as  in  actions)  he  should  appoint  a  mandatory,  at  whose 
instance,  as  well  as  his  own,  the  charge  or  other  step  of  diligence 
should  proceed.  But  this  has  been  overruled  by  the  case  of -Ross  v.  ii  D.  984. 
Shaw,  8th  March  1849.  It  may  still  be  necessary,  however,  to  observe 
a  distinction  where  the  diligence  proceeds  upon  a  bill,  which  partakes 
of  the  nature  of  a  suit,  the  bill  being  a  petition  to  the  Court.  See 
observation  of  Lord  Wood  in  the  case  of  Cooke  v.  Falconer's  Represen- 13  D.  169. 
tatives,  26th  November  1850. 

Tlie  form  which  we  have  examined  has  now  been  practically  super-  Letters  op 
seded  by  the  1  &  2  Victoria,  cap.  114,  which  directs  the  insertion  in  "eS^how 
decrees  of  a  warrant  to  charge,  arrest,  poind,  and  imprison,*    When  practically 
the  decree  is  transferred,  the  assignee  may,  by  sect.  7,  obtain  a  war-  i°&"^2V?ct?  ^* 
rant  for  diligence  at  his  own  instance  in  the  Bill-Chamber.     TheC'H^* 
terms  of  the  minute,  craving  diligence  at  the  instance  of  an  assignee,  Wakraktto 
prescribed  by  schedule  No.  5,  must  be  implicitly  observed.    The  place  charge  in- 
and  date  of  the  application  by  the  assignee  for  warrant  to  charge,  extoact. 
required  by  the  schedule,  having  been  omitted,  a  note  of  suspension 
was  passed  in  Jamisony.  Nelson,  19th  February  1853.     By  the  8th  15D.414. 
section,  it  is  declared  competent  to  obtain  extracts,  and  letters  of 
horDing,  poinding,  arrestment,  and  caption,  according  to  the  former 
law  and  practices ;  but,  if  that  course  be  taken,  no  part  of  the  expense 
except  the  expense  of  the  extract  is  exigible  from  the  debtor,  unless 
it  be  shown,  that,  in  the  particular  case,  it  was  incompetent  to  proceed 
by  the  forms  instituted  by  this  Statute.     The  same  section  provides 
for  issuing  new  extracts  with  warrants  in  lieu  of  old  extracts,  or 
subjoining  a  warrant  to  the  former  extract.    Sections  9  to  15  inclusive 
contain  regulations  of  a  similar  nature  for  execution  upon  the  decrees 
of  sheriffs,  and  upon  deeds  registered  in  Sheriff-Court  books,  which 
are  to  contain  warrants  and  to  be  followed  by  execution.     Parties 
acquiring  right  have  the  same  facilities  in  the  Sheriff-Court  as  in  the 

*  ProTuion  is  made  bj  the  Conrt  of  Exchequer  Act  for  insertion  of  a  similar  warrant  in 
the  extracts  of  decrees  for  debts  due  to  the  Crown,  the  warrant  being,  howoTer,  addressed  to 
sberifis.  Such  extract  is  declared  to  be  a  sufficient  warrant  to  any  roessenger-at-arms  or 
sberiff-offioer  to  execute  charge,  arrestment,  and  poinding;  19  &  20  Vict.  cap.  56,  sect.  28. 
The  extract  also  contains,  after  the  warrant  to  arrest,  a  warrant  to  scizo  and  detain  the  books 
of  acooimta  and  other  books  and  papers  of  the  Crown  debtor.  An  execution  of  such  seizure 
must  be  returned ;  sect  35. 
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Warrants  of  Court  of  Session  ;  and  provision  is  made  for  obtaining  warrants  of 
€X)NcuRRBNOB.  0QnQ|j|.i.gn(;e  from  other  sheriffs,  rendering  execution  competent  within 
their  jurisdiction,  and  from  the  Bill-Chamber,  so  as  to  give  recourse 
over  the  whole  kingdom.  Example^ of  critical  objections  to  a  sheriff's 
warrant  to  charge,  and  to  the  execution  of  the  charge,  being  repelled, 
n  D.  941.  will  be  found  in  the  case  o{  Hanna  v.  Neilson^  2d  March  1849.  As 
diligence  now  proceeds  in  almost  every  case  upon  an  extract  of  Court, 
the  practitioner  should  satisfy  himself  of  the  accuracy  and  integrity 

9  S.  68.  of  the  extract.     In  CricIUon  v.  Watt,  25th  November  1830,  an  objec- 

tion to  a  charge,  that  the  day  of  registration  was  written  upon  an 
erasure  in  the  extract,  was  overruled,  the  month  and  year  being  entire, 
and  registration  on  any  day  of  that  month  being  sufficient,  and  the 
protest  and  the  record  being  also  correct.  But  the  Judges'  opinions 
lead  to  the  inference,  that  if  tlie  month,  or  other  essential  part,  had 
been  vitiated,  the  charge  could  not  have  been  sustained,  and,  although 
the  charge  was  sustained,  expenses  were  not  allowed  to  the  charger, 
because  he  had  a  claim  of  relief  against  the  clerk  of  Court,  who  had 
made  the  blunder  in  the  extract. 
Formalities  Execution  of  Charge. — The  3d  section  of  the  Act  prescribes  the 
opotaaoeT''  form  of  execution,  which  remains  the  same  as  formerly,  with  this 
modification,  that,  by  the  82d  section,  one  witness  is  sufficient  for 
service  or  execution  ;  and  extracts,  citations,  deliverances,  schedules, 
and  executions,  may  be  either  printed  or  in  writing,  or  partly  both. 
What  then  are  the  formalities  of  execution  formerly  established,  and 
still  requiring  to  be  observed  ? 
Against  whom      r^^^Q  charge  must  be  given  to  the  party  named  and  desi&rned  in 

CHARGE  MUST  ,  _.,.  °  _.  ®  i  i 

RE  EXECUTED,  tlio  diligcnce.  But  can  an  extract  or  letters  never  be  a  warrant 
against  a  person,  unless  he  is  named  in  them  ?  In  certain  cases 
they  may.  It  is  well  established,  that  diligence  against  a  company- 
firm  is  a  sufficient  warrant  to  charge  the  individual  members  of  the 
firm,  though  not  named,  and  that  it  lies  with  the  messenger  to  dis- 
F.  C.  cover  who  the  partners  are ;  Thomson  v.  LiddeU  and  Co,,  2d  July 

3  D.  1047.        1812  ;  and  the  same  was  held  in  Wallace  v.  Plock  and  Logan,  19th 

10  D.  60.         June  1841 ;  and  in  Knox  v.  Martin,  1 2th  November  1847,  a  warrant 

against  a  company,  and  against  one  partner  nominaiim,  was  held 
to  authorize  a  charge  against  another  partner,  though  not  named. 
(This  case  contains  a  practical  exhibition  of  diligence  in  various 
shapes  under  the  Personal  Diligence  Act : — (1.)  The  Sheriff^s  decree 
with  warrant ;  (2.)  The  warrant  of  concurrence  by  the  Court  of  Ses- 
sion, and  execution  following ;  (3.)  The  assignation  of  the  decree, 
and  warrant  from  the  Sheriff  in  favour  of  the  assignee.)  A  bond 
for  a  cash  credit  to  a  company,  binding  the  partners  at  the  time 
and  the  company,  and  those  who  may  afterwards  become  partners, 
is  a  foundation  for  diligence  against  future  partners,  although  not 
16  8. 236.         named  in  the  warrant ;  M'Lean  v.  Rose,  9th  December  1836.     It  is 
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competent  to  register  the  protest  of  a  bill,  granted  for  a  corapanj 
debt,  against  the  company,  and  one  partner,  within  the  jurisdiction  in 
which  that  partner  is  domiciled,  although  another  partner,  against 
whom  no  diligence  is  used,  resides  in  another  jurisdiction.     It  was  so 
found  in  Sutherland  v.  Gunn,  l7th  January  1854.     In  that  case  the  16  D.  339. 
company,  which  was  dissolved,  had  carried  on  business  in  the  same 
place  in  which  the  individual  partner  charged  resided.     Diligence  Diugexcb  at 
may  also  be  used  at  the  instance  of  a  company  named  by  a  proper  company.**^  ^ 
firm,  although  none  of  the  partners  be  named  in  the  warrant.     But 
this  rule  does  not  extend  to  companies  using  a  descriptive  firm,  which 
can  only  sue  or  charge  at  the  instance  of  their  partners,  or,  under 
special  powers,  at  the  instance  of  an  ofiice-bearer.     The  law  upon  this 
subject  was  carefully  examined  and  settled,  upon  the  footing  now 
stated,  by  the  whole  Court,  in  Forsyth  v.  Hare  and  Company,  18th  13S.  42. 
November  1834.     The  strictness  required  in  the  execution  of  dili- 
gence is  shown  by  Craig  v.  Brock  and  Ferguson,  23d  November  1841,  ^  ^'  ^• 
where  there  was  a  warrant  authorizing  execution  at  the  instance  of 
a  company  with  a  proper  firm,  and  of  the  partners  nominatim.     The 
messengers  charge  was  given  as  at  the  instance  of  the  partners 
without  naming  the  firm,  w^hich  was  held  an  unwarrantable  deviation 
from  the  warrant,  rendering  the  charge  invalid.     A  charge  against 
a  minor  is  null,  unless  the  tutors  and  curators  are  also  charged ; 
Ramsay  v.  Renton,  18th  January  1672.  2  Br.  Supp. 

The  messenger-at-arms  or  other  oflScer  must  have  the  warrant  in  ^^^* 
his  possession.     But  he  is  not  bound  to  exhibit  it  to  any  one,  except 
the  party  charged;  Lermont  v.  Lermont's  Heirs,  11th  July  1699  ;M. 3096. 
and  it  will  be  presumed  that  the  warrant  was  in  his  possession,  unless 
the  contrary  be  proved. 

Where  is  the  charge  to  be  given  ?     This  is  regulated  by  the  Act  I^ce  where 
1540,  cap.  75,  which  applies  to  diligence,  as  well  as  summonses,  and  qivbn. 

directs  the  oflicer,  if  he  cannot  apprehend  the  party  personally,  to  pass        

to  his  principal  dwelling-place,  exhibit  the  warrant,  execute  the  charge,        * 
and  offer  a  copy  of  the  letters  or  precept  to  the  servant,  which,  if 
refused,  he  is  to  affix  to  the  door  or  gate  of  the  house.     If  entrance 
IB  not  obtained,  the  officer  is  to  give  six  knocks,  and  make  the 
execution  in  presence  of  witnesses,  affixing  the  copy  upon  the  door 
or  gate.     It  is  clear,  that  personal  execution,  when  practicable,  is  to 
be  preferred,  as  the  least  open  to  doubt  or  question.     The  Act  of 
Sederunt,  1613,  in  substituting  letters  of  homing  for  the  letters  of 
four  forms,  directed  the  charge  to  be  given  not  only  at  the  party's 
dwelling,  but  at  his  parish  kirk  also  ;   but  the  latter  part  of  this 
enactment  does  not  appear  ever  to  have  received  general  observance. 
The  debtor  is  charged  personally  by  delivering  to  him  a  charge  Exbcutiok 
called  a  copy  in  the  older  practice.     This  copy  of  charge  is  in  name  of  pBBsoNALLr. 
the  messenger,  acting  by  virtue  of  the  warrant  (described  by  its  date, 
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and  the  names  and  designations  of  the  parties),  and  by  the  Sovereign's 
authority  charging  the  debtor  to  pay  the  principal  sum  with  interest 
and  penalty,  as  contained  in  the  ground  of  debt  (which  is  described 
by  its  dates  and  other  particulars),  within  the  days  of  charge,  under 
pain  of  poinding  and  imprisonment ;  and  it  bears  the  date  of  execu- 

ExEcunoN  AT  tion.     When  the  debtor  cannot  be  found  personally,  the  messenger 

THKDEBTOB*B    nmst,  lu  complianco  with  the  Statute,  make  the  execution  at  his 

PLACB.  principal  dwelling-place.     In  order  to  the  validity  of  execution  in 

this  manner,  it  is  indispensable,  that  the  place,  where  the  copy  is  so 
delivered,  be  truly  the  dwelling-place  of  the  party  charged.  A  hom- 
ing was  found  null,  because  denounced  at  Cupar,  the  head  burgh  of 
Fife,  where  the  party  was  residing  with  his  family  at  an  inn,  whereas 
the  execution  should  have  been  made  in  Edinburgh,  where  he  had 

M. 3724.  a  house;  Paterson  v.  Fermour,  20th  November  1672.     In  Bruce  v. 

M.  3696.  Hall,  13th  July  1708,  a  citation  left  with  a  party's  servant  at  a 

lodging-house  in  Edinburgh,  the  master  being  within  and  asleep  at 
the  time,  was  found  null,  because  not  being  served  personally  it 
ought  to  have  been  served  at  his  dwelling-place  in  the  country. 
According  to  the  same  strict  rule,  arrestment  executed  against  a 
merchant,  by  leaving  a  copy  at  his  counting-house,  where  he  does  not 

M.3706.  reside,  has  repeatedly  been  held  inept.     See  the  cases  of  Fraser, 

Reidy and  Sons  y.Lanca^ter  and  Jamiesan,  14th  January  1795  ;  and 

1  S.  337.  Sharp,  Fairlie,  and  Co.  v.  Garden,  21st  February  1822.     But,  if  the 

execution  or  charge  be  served  at  what  is  truly  the  party's  dwelling- 
place,  it  is  sustained,  although  he  may  at  the  time  be  resident  else- 

M.  3700.  where,  as  in  Douglas  and  Heron  v.  Armstrong,  23d  November  1779, 

where  a  summons  against  an  advocate  having  been  executed  during 
vacation  at  his  house  in  Edinburgh,  the  execution  was  sustained, 
although  he  was  at  the  time  living  at  his  estate  in  Dumfriesshire, 

M.  3704.  attending  to  his  duties  as  sheriff  of  that  county  ;  and  in  Home  v. 

Ecdes*  Oreditors,  30th  July  1725,  execution  of  arrestment  at  a  house 
taken  by  the  arrestee  for  his  children  in  Edinburgh,  and  where  he 
was  at  the  time  of  serving  the  diligence,  was  sustained,  although  his 
ordinary  dwelling-place  was  in  the  country.  If  admission  to  the 
dwelling-house  is  obtained,  the  messenger  delivers  a  copy  to  the 
debtor,  should  he  appear,  and  if  he  does  not  appear,  it  is  delivered  to 
his  servanta  Should  they  refuse  it,  he  must,  in  terms  of  the  Statute, 
affix  it  to  the  principal  gate  or  door  of  the  house.  If  admission  is 
not  procured,  then,  in  pursuance  of  the  Statute,  the  messenger  must 
give  six  knocks  loud  enough  to  be  audible  to  those  within,  and  after- 
wards affix  the  copy  to  the  door  or  gate.  When  the  knocks  are  not 
given,  or  are  given  so  as  not  to  be  audible,  the  execution  will  be 
annulled. 

The  evidbhce       The  evidence  of  the  service  or  charffe  is  what  was  formerly  called 

OF  THE  EXECU-      .,  »•!  -i  .  111^.1 

TjoEOFcoABGE.  the  messeugor  s  indorsation,  because  written  on  the  back  of  the 
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letters,  and  is  now  termed  the  execution.  It  is  an  attestation  by  the 
messenger  of  his  having  executed  the  writ  or  diligence  in  due  form. 
Bj  the  Statute  1540,  every  officer  is  required  in  his  indorsation  to 
describe  the  mode  of  execution,  so  as  to  show  that  it  was  made  in 
one  or  other  of  the  ways  prescribed  by  the  Statute.  Accordingly,  the 
execution,  after  giving  full  particulars,  as  in  the  charge,  bears,  that 
it  was  done  either,  (1.)  by  delivering  a  just  copy  of  charge  to  the 
debtor  personally  apprehended ;  or,  (2.)  by  leaving  the  copy  charge 
for  the  debtor  within  his  dwelling-place  in  ,  with  a  servant, 

because  he  could  not  be  found  personally ;  or,  (3.)  by  affixing  and 
leaving  the  copy  for  the  debtor  within  the  lockhole  of  the  most  patent 
gate  or  door  of  his  dwelling-house  in  Street,  , 

after  giving  six  audible  knocks  upon  the  gate  or  door,  as  use  is,  be- 
cause the  messenger  could  neither  get  access  into  the  said  dwelling- 
place,  nor  find  the  debtor  personally.     The  omission  in  the  execution 
of  the  solemnities  appointed  in  the  Act  is  fatal  to  its  validity  ;  and 
in  Hayy.  Lculy  BaUegerno,  19th  November  1680,  an  inhibition  was  M.  3790. 
found  null,  the  execution  bearing,  that  "  several  knocks"  were  given, 
and  not,  in  terms  of  the  Act,  the  precise  number  of  six.     In  another 
case,  an  execution,  bearing  delivery  of  a  copy  to  servants  for  their 
master,  was  held  null,  because  not  bearing  that  it  was  so  delivered 
at  their  master's  dwelling-house  ;  Nisbet  v.  His  Factor^  30th  July  Elchies,  voce 
1736.     It  has  been  held,  however,  not  indispensable  to  specify  the  ^^^®^'***°°'*' 
dwelling-house  by  name,  when  the  party  is  described  by  his  known 
style — e.jF.,  Sir  John  Heron  Maxwell  of  Springkell — which  includes 
the  name  of  his  dwelling-place,  and  so  satisfies  the  requirements  of 
the  law  ;  Scott  v.  Fisher,  2d  December  1825.  4  8. 261. 

By  the  Act  1681,  cap.  5,  it  is  declared,  that  none  but  subscribing  Foricautibb 
witnesses  shall  be  probative  in  messengers'  executions  of  inhibitions,  tiok  o7Sc"u- 
of  interdictions,  homings,  or  arrestments,  and  it  is  required,  under  tion. 
the  pain  of  nullity,  that  the  witnesses  be  designed  in  the  body  of  the 
execution.     Although,  by  the  recent  Personal  Diligence  Act,  only 
one  witness  is  required,  these  provisions  remain  in  force  as  regards 
his  signature  and  designation.     The  name  and  designation  of  the 
witness  must  also  appear  in  the  copy  or  schedule  served  upon  the 
party ;  and  for  want  of  this  arrestments  were  found  inept  in  Stewart  3  S.  56. 
▼.  Brawn,  22d  May  1824. 

It  is  a  vital  point  in  the  validity  of  the  execution,  that  it  set  forth  It  must  aocu- 
with  minute  accuracy  the  particulars  of  the  warrant.     If  the  autho-  JJ^^^h^*"" 
rity  for  the  charge  be  misrecited,  the  charge  is  without  a  foundation, 
and  cannot  stand.     So,  in  Watts  v.  Barbour,  1st  July  1828,  a  charge  6  S.  104S. 
upon  a  SherifiTs  precept  of  poinding  was  suspended,  the  precept  being 
described  in  the  copy  charge  as  dated  7th  November,  while  the  true 
date  was  7th  December.     And,  in  Hog  v.  M'LeUan,  2d  June  1797,  a  M.  8346. 
poinding  was  defeated,  because  the  execution  of  homing,  upon  which 
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it  proceeded,  was  of  a  date  obviously  erroneous,  being  prior  to  the 
date  of  the  letters.  In  an  execution  under  the  new  forms,  it  was 
objected  to  a  charge,  that  it  described  the  warrant  as  an  "  extract 
"  registered  protested  note  or  bill  of  exchange,"  while  the  true  war- 
rant was  the  extract  registered  protest  only.  It  was  not  necessary 
to  pronounce  judgment  on  this  point,  but  the  Judges  considered  that 
the  validity  of  the  execution  was  too  doubtful  to  have  justified  an 

4D. 36.  agent  in  resorting  to  imprisonment;  6len\.  Black,  19th  November 

1841.     An  erroneous  execution  of  arrestment  may  be  corrected  by  an 

4  8. 76.  amended  execution,  when  there  is  no  competition  ;  May  v.  Maicom, 

7th  June  1825  ;  and  two  of  the  Judges  were  of  opinion,  that  the 
amended  execution  would  have  availed  even  in  a  competition.  At 
first,  the  execution  was  not  signed  by  the  witnesses,  and  it  had  no 
authentication  except  the  messenger's  signet  or  stamp,  required  by 

1686,  c.  4.  1540,  cap.  74.  By  1686,  cap.  4,  stamping  was  dispensed  with,  and 
the  subscription  of  the  messenger  and  witnesses  required  under  the 

1693,  c.  12.  sanction  of  nullity ;  and  1693,  cap.  12,  directs  that  all  copies  served 
shall  bear  at  length,  and  not  in  figures,  the  day  and  date  of  delivery, 
and  also  the  names  and  designations  of  the  witnesses,  in  the  same 
way  as  the  execution.  These  enactments  are  to  be  regarded  as  still 
in  force,  excepting  in  so  far  as  superseded  by  the  recent  Statute,  which 
makes  one  witness  sufficient. 


Manner  OF  Denunciation. — If  the  charge  was  not  obeyed  within  the  days  of 

REBEL.  induci(Bf  the  penalty  of  disobedience  was  incurred,  and  the  party 

might  immediately  be  denounced  rebel.  This  was  done  by  the  mes- 
senger repairing  with  two  witnesses  to  the  market-cross  of  Edinburgh, 
or  of  the  head  burgh  of  the  shire  of  the  debtor's  residence,  where 
after  three  several  oyesses  (i.e.,  calling  upon  the  lieges  to  listen),  he 
read  the  letters  aloud,  and  blew  three  blasts  of  a  horn.  In  this  last 
ceremony  consisted  the  proclamation  of  the  debtor  as  a  rebel  to  the 
Sovereign,  and  the  forfeiture  of  his  moveables  to  the  Crown.  A  copy 
of  the  letters  and  execution  was  affixed  to  the  market-cross.  Long 
before  the  date  of  the  Personal  Diligence  Act,  the  actual  observance 
of  these  ceremonies  had  ceased,  but  the  messenger  returned  an  execu- 
Pkriod  WITHIN  tion  in  the  same  terms  as  if  they  had  been  literally  fulfilled.  Denun- 
wiiicH  DENUN-  elation  could  be  made  only  within  a  year  and  day  of  the  date  of  the 

CIATION  CAN  .  •^  .... 

BE  MADE.  charge,  a  new  charge  being  requisite,  if  a  longer  time  had  elapsed ; 

and,  after  being  made,  it  was  null,  if  the  homing  and  executions  were 

not  registered  within  fifteen  days  in  the  books  of  the  shire,  or  in  the 

general  register  of  homings. 
Effects  OP  Before  1746  the  effects  of  denunciation  were  these: — 

k^SinqeI^'"^'       (^0  The  denounced  debtor's  moveable  estate  fell  as  escheat  to  the 
ESCHEAT.  Crown,  the  creditor,  upon  whose  diligence  he  was  denounced,  being 

entitled  in  the  first  place  to  payment  of  his  debt.     This  effect  in  favour 
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of  the  Crown,  which  is  called  the  single  escheat,  is  still  incurred  by 
denunciation  for  a  crime. 

(2.)  The  debtor's  heritable  estate  fell  under  the  liferent  escheat —  2.  Lifereht 
that  is,  the  rents  and  produce  of  his  land  were  forfeited  to  the  superior  ^*^^'^^- 
during  his  life.     This  is  the  reason  wliy  Mr.  Erskine,  in  his  Institutes,  ii.  5. 63. 
treats  of  diligence  by  homing  under  the  title  of  "  Rights  of  Superiority 
"  and  its  Casualties."     This  casualty  still  arises  in  the  case  of  crimes, 
but,  by  the  Heritable  Jurisdiction  Act,  20  Geo.  il  cap.  50,  passed  20  Geo.  u. 
after  the  Rebellion  of  1 745,  the  casualties  both  of  single  and  of  life-  °'  ^' 
rent  escheat,  incurred  by  horning  and  denunciation  for  civil  debts, 
were  abolished  from  1 748. 

(3.)  By  the  Act  1621,  cap.  20,  denunciation  received  the  effect  of  3.  Accdmula- 
converting  every  sum,  for  which  the  debtor  was  charged,  into  principal,  ^^^  ^^d 
so  as  to  bear  interest ;  and  this  effect  still  follows,   interest  being  i»terbst. 
accumulated  with  principal  after  denunciation.     In  order  to  produce 
this  effect,  it  was  necessary  that  the  denunciation  should  take  place 
at  the  head  burgh  of  the  debtor's  domicile.     But,  by  the  Personal 
Diligence  Act,  §  5,  the  registration  of  the  execution,  which  is  substi- 
tuted for  denunciation,  is  declared  to  have  the  effect  of  accumulating 
the  debt  and  interest  into  a  capital  sum,  whereon  interest  shall  there- 
after become  due;  and  the  same  effect  is,  by  §  10,  extended   to 
registration  in  the  Sheriff's  books. 

(4.)  Another  important  effect  of  denunciation  was,  that  the  de-  4.  Imprison- 
nounced  rebel  became  subject  to  imprisonment  at  the  suit  of  his  ^^^^' 
creditor,  which  brings  us  to  the  subject  of 


2.  Caption. — The  debtor  being  denounced,  and  the  homing  and  Form  op 

LBTTEB8 ( 
CAPTION. 


execution  registered,  the  creditor  is  entitled  to  apprehend  and  incar-  ^^"*^  ®*' 


cerate  him.     By  the  previous  practice,  this  was  effected  by  letters  of 

caption,  which  were  procured  by  presenting  a  bill,  to  the  same  effect 

in   substance   as   the   letters  themselves,    which   we  are   about  to 

examine.     Along  with  the  bill  was  produced  the  registered  horning 

and  executions,  and  the  Bill-Chamber  clerk's  fiat  upon  this  bill, 

granted,  "  because  the  Lords  have  seen  the  registered  horning,"  was 

the  warrant  for  the  writ,  which  accordingly  passed  Ex  deliberatione 

Dominorum  Concilii.     After  the  address,  in  the  same  terms  as  in 

the  homing,  the  letters  of  caption  bear  : — "  That  upon  the'  (date 

"  of  denunciation),  "  the  debtor  was  orderly  denounced  rebel  and  piit 

''  to  the  horn  by  virtue  of  letters  of  homing,  etc.,  for  not  making 

"  payment  of  the  sum  of"  etc.,  the  sum  being  specified,  as  well  as 

tlie  ground  of  debt,  and  the  warrant  as  mentioned  in  the  horning  ; 

''  as  the  same,  with  the  executions  thereof  duly  registered,  shown  to 

"  the  Lords  of  Our  Council  and  Session,  have  testified," — (that  is, 

^ken  exhibited  in  the  Bill-Chamber,  in  order  to  obtain  the  warrant 

for  caption).    Then  comes  the  will,  which  is  not  merely  an  injunc- 
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FoBM  OF  LET-    tion  to  apprehend,  but  a  command  to  direct  others  also  to  do  so : — 
TKw-^eonJi^     "  0^^^  ^^  ^  ^Tf^fore,  and  We  charge  you,  that  on  sight  hereof  ye 
"pass,  and  in  Our  name  and  authority  command  and  charge  the 
"  sheriffs  of  Our  sheriffdom's,  Stewarts  of  Our  stewartries,  and  their 
"  deputes,  the  provosts  and  magistrates  of  Our  burghs,  as  also  msssen- 
"  gers-a^t-^rms,  to  pass,  search  for,  seek,  take^  and  apprehend  the  per- 
"  son  of"  (the  debtor),  "  wherever  he  can  be  found,  within  the  bounds 
"  of  their  respective  jurisdictions  ;  and  being  so  apprehended,  to  put 
"  him  in  sure  ward,  firmance,  and  captivity,  within  their  respective 
"  tolbooihsy  or  other  warding  places ;  keep,  hold,  and  detain  him  therein 
upon  his  own  charges  and  expenses,  aye  and  until  he  fulfil  and  obey 
the  command  and  charge  of  Our  said  letters  of  homing"    Then 
came  a  warrant  to  intrude,  if  necessary,  into  private  dwellings  and 
apartments  in  searching  for  the  party : — "  And  if  needful  thai  ye 
"  mxike  all  shut  and  lockfast  houses,  gales,  and  doors,  and  other  lock- 
•*  fast  places,  open  and  patent,  and  use  Our  keys  thereto,*'    The  King's 
keys  are  the  hammers,  or  other  implements  which  may  be  required  to 
obtain  entrance.     Then  came  the  inducice  of  the  cliarge  to  the  magis- 
trates :  "  Within  three  days  next  after  they  are  charged  under  the  pain 
"  of  rebellion,  and  putting  them  to  tiie  horn,"    And  the  penalty  of  their 
disobedience  follows  :  "  With  certification  if  they  fail,  the  said  space 
being  elapsed,  Our  other  letters  will  be  directed,  charging  them  thereto 
simpHciter."     Formerly,  by  virtue  of  this  certification,  upon  neglect 
by  the  magistrates  letters  of  second  caption  against  the  magistrates 
themselves  could  be  procured,  but  these  have  now  been  long  obsoleta 
The  letters  of  caption  conclude  with  the  same  words  of  form  as  the 
horning. 
Modern  forms      The  new  forms,  by  which  the  caption,  though  still  competent,  has 
LOTTOM^oF^     been  practically  superseded,  arc  contained  in  sections  5  and  6  of  the 
cAPTioK.  Personal  Diligence  Act,  1  &  2  Vict.  cap.  114,  which  makes  it  com- 

petent, within  year  and  day  after  a  charge  has  expired,  to  record  the 
execution  in  the  register  of  homings,*  which  registration  is  declared 
to  have  the  same  effect,  as  denunciation  and  registration  of  the 
homing  and  executions  previously  had.  It  is  to  be  observed,  that, 
as  it  is  only  the  execution  which  is  registered  under  the  new  forms, 
the  messenger,  although  he  writes  it  on  the  back  of  the  extract, 
must  insert  the  names  and  designations  fully,  in  order  that  these  may 

*  By  sect.  33  of  the  Court  of  Exchequer  Act,  it  is  competent  for  the  Sherifif  to  caase 
extracts  of  decrees  for  debts  due  to  the  Crown,  and  execution  of  charge  thereon  to  be  pre- 
sented to  the  Sheriff-Clerk  of  the  county  where  the  charge  was  given,  and  the  Sheriff-Clerk 
must  record  the  execution  in  the  register  of  homings  kept  by  him,  such  registration  being 
declared  to  haye  the  same  effect  as  the  registration  of  any  expired  charge  given  in  terms  of 
1  &  2  Vict.  c.  114.  The  Sheriff-Clerk  then  indorses  a  certificate  of  registration,  and  it  is 
thereupon  competent  for  the  Sheriff  to  issue  a  warrant  to  imprison  ;  sect.  34.  The  Act  con- 
tains schedules  having  a  similar  object  with  those  annexed  to  1  &  2  Vict.  o.  114;  but  no 
minute  is  necessary,  as  under  the  latter  Act 
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appear  in  the  register  of  homings.  By  section  6,  the  Keeper  of  the 
register  of  homings  is  to  give  a  certificate  of  registration,  and  then 
warrant  of  imprisonment  can  be  obtained  by  presenting,  along  with 
the  extract  and  execution  and  certificate  of  registration,  a  minute  in 
the  Bill-Chamber  (which  minute  is  indorsed  upon  the  extract),  in 
terms  of  a  schedule  subjoined  to  the  Act.  The  minute  is  signed  by 
a  Writer  to  the  Signet,  and  craves  warrant  to  apprehend,  imprison, 
and  open  shut  and  lockfast  places,  and  warrant  also  to  magistrates 
to  receive  and  detain.  The  schedule,  appended  to  the  Act,  which 
gives  the  form  of  this  minute,  requires  the  place  and  date  to  be  pre- 
fixed to  it,  and  the  omission  of  these  is  fatal;  Sim  v.  Yuile^  ]5th8D. 8 
November  1845.  Other  deviations  from  the  appended  forms  in 
points  less  material  were  not  sustained  as  fatal  objections,  in  Gleland  ii  D.  601. 
V.  Chuon  and  Clark,  15th  February  1849.  Upon  this  minute  the 
clerk  is  to  write  his  fiat,  and  then  the  extract  and  deliverance  can 
be  used  for  the  same  purposes,  and  are  declared  to  impose  the  same 
obligation  upon  magistrates  as  if  letters  of  caption  had  been  issued. 
Section  11  empowers  the  Sheriff  to  issue  warrant  of  imprisonment  in 
similar  terms.  In  this  case,  the  minute  must  be  subscribed  by  the 
creditor,  or  by  a  procurator  of  the  Court.  It  is  not  necessary  that 
the  pinute  in  the  Sheriff-Court  be  in  the  handwriting  of  the  creditor 
or  of  a  procurator  of  Court,  if  it  be  subscribed  by  either.  A  minute 
written  by  the  procurator's  clerk  was  sustained  in  Allan  v.  Miller,  lOD.  I4ii. 
24th  June  1848. 

The  first  important  point  is,  that  the  inducice  must  have  expired 
before  warrant  of  imprisonment  is  applied  for.     In  Lyle  v.  Oreig,  6  s.  846. 
27th  June  1827,  a  caption,  raised  before  expiration  of  the  inducice, 
was  found  inept     Again,  this  being  a  writ  directed   against   the  Vitiation  in 
liberty  of  the  subject,  it  is  subjected  to  the  strictest  requirements  of  JJ^^J^^^^^ 
regularity  and  integrity.     This  doctrine  was  strongly  stated  and  See  infra,  p. 
illustrated  in  a  case,  where  the  party's  name  in  a  caption  was  written  ^^^* 
on  erasures,  and  the  execution  was  found  in  consequence  to  be 
inoperative,  even  to  produce  the  legal  consequence  of  bankmptcy ; 
Duncan  v.  Houston,  13th  Febraary  1833,  aflSrmed  15th  August  1834.  ii  8.  383; 
Nor  are  the  effects  of  vitiation  in  writs  of  imprisonment  confined  am  619. 
to  such  vital  parts  as  the  debtor  s  nama     Letters  of  caption  have 
been  suspended  on  account  of  an  error  in  reciting  the  date  of  the 
contract ;  Hassett  v.  Walker,  5th  July  1834.     Under  the  new  forms,  12  s.  932. 
the  liability  to  error  is  not  so  great,  but  the  same  principles  will 
be  applied.     If  the  debt  has  been  paid  in  part  after  the  date  of  the 
extract,  a  restriction  ought  to  be  indorsed,  as  it  will  be  dangerous 
to  imprison  the  debtor,  without  specifying  the  amount  actually  due 
at  the  time  ;  Garden  v.  M'CoU,  13th  December  1826.     Here  two  of  6  S.  123. 
the  Judges  held  the  omission  to  indorse  a  partial  payment  fatal, 
while  Lord  Glenleb,  following  the  strict  legal  view  of  the  diligence, 
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PART  11. 


12  D.  903. 


17  D.  292. 


said  :  "  There  is  no  such  thing  as  arresting  a  debtor  for  any  particular 
"  sura  more  than  another.  He  is  arrested  for  disobeying  the  charge." 
He  adds :  "  It  is  certainly  proper,  however,  that  he  should  know 
"  immediately  how  much  he  requires  to  pay  in  order  to  get  free ;" 
and  no  prudent  practitioner  will  omit  to  make  that  information  to 
appear  upon  the  warrant. 
LuBiLiTT  OP  The  magistrates  bound  to  attend  to  warrants  of  imprisonment  were 
1IAOI8TRATE8  A8  (jj^^gg  ^yhom  tho  law  formcrly  obliged  to  have  sufficient  prisons,  and 
if,  when  charged  to  concur  in  making  the  diligence  effectual,  they 
refused  or  delayed,  they  were  liable  in  payment  of  the  debt.  The 
Court  interfere  to  prevent  the  execution  of  caption,  where  the  appre- 
hension and  imprisonment  of  the  debtor,  or  the  mere  touching  of  his 
body,  may  endanger  his  life  ;  Johnstone  v.  Olen,  9th  March  1850.  The 
magistrates  were  also  liable  if  the  debtor  escaped  through  the  insuffi- 
ciency of  the  prison,  or  through  the  neglect  or  connivance  of  the  jailer. 
These  liabilities,  however,  are  removed  by  the  18th  section  of  the  Act, 
2  &  3  Vict.  cap.  42,  transferring  the  charge  and  maintenance  of  prisons 
to  a  Public  Board. 

Apprehension,  though  not  followed  by  imprisonment,  is  sufficient  to 
make  the  debtor  notour  bankrupt;  Scott  v.  North  of  Scotland  Bank- 
ing Company,  J  8th  January  1855.  According  to  this  decision  also, 
it  is  not  essential  that  the  messenger  touch  the  debtor  with  his  wand 
of  peace,  in  order  to  imprisonment  in  terms  of  the  Statute.* 

After  a  debtor  has  been  imprisoned,  it  is  competent  for  other  credi- 
tors than  the  one  at  whose  instance  incarceration  took  place  to  arrest 
him  in  prison,  by  lodging  their  warrants  of  imprisonment  with  the 
jailer,  which  will  cause  him  to  be  detained  at  their  instance,  although 
the  claim  of  the  incarcerating  creditor  may  be  discharged.  The  jailer 
must  always  have  in  his  possession  either  the  principal  warrant,  or  a 
certified  copy,  for  the  debtor  is  entitled  at  any  time  to  require  exhibi- 
tion of  the  warrant  upon  which  he  is  detained. 

Formerly  an  imprisoned  debtor  could  not  be  discharged,  except  by 
the  formal  process  of  expeding  letters  of  suspension  and  liberation. 
The  creditor's  consent  wa^  not  sufficient,  because,  although  he  could 
discharge  his  own  claim,  he  could  not  acquit  from  the  claims  of  the 
Crown.  But  by  the  modern  practice,  the  debtor  is  released  upon  a 
discharge  of  the  debt,  and  it  was  settled,  that  he  is  entitled  to  libera- 
tion upon  consigning  the  amount  of  the  debt  in  the  hands  of  one  of 
the  magistrates  of  the  place  where  the  jail  is  situate ;  Forbes  v,  Alison, 
31st  January  1823. 

Until  a  recent  period,  the  only  execution  for  debt  in  Scotland  which 
was  direct,  and  without  a  fiction,  was  the  Act  of  Warding — a  power 
of  imprisonment,  granted  in  the  14th  century  to  the  magistrates  of 

*  The  circumstances  which  coostitiite  Notour  Bankruptcy  are  speciallj  set  forth  in  the 
Bankruptcy  (Scotland)  Act,  19  &  20  Vict  cap.  79,  sect.  7. 


Debtor,  how 
disciiabued 
fbom  prison. 


2  S.  169. 

Act  op  ward- 
ing. 
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Royal  burghs  for  the  encouragement  of  merchants.    This  still  subsists.  M.voce  ''Bargh 
It  can  only  be  exercised,  of  course,  against  parties  domiciled  within  Nof  i4. 
the  burgh ;  and  the  debtor  may  be  apprehended  at  once  without  the 
necessity,  as  was  once  supposed,  of  a  previous  search  for  goods  belong- 
ing to  him  ;  Marshall  \.  Lamont,  8th  March  1803.     With  the  excep-  Power  op  im- 
tion  of  the  Act  of  Warding,  no  inferior  Judges  formerly  possessed  the  ^*pbrr^ 
power  of  imprisonment  for  civil  debts,  until  it  was  conferred  on  Justices  upon  inferior 
of  the  Peace  by  the  Small  Debt  Act ;  and,  by  the  6  Geo.  iv.  cap.  24,  •'"^^ 
upon  the  Sheriffs.     Now,  by  the  5  &  6  Will  iv.  cap.  70,  imprisonment 
is  incompetent,  unless  the  debt  exceeds  £8, 6s.  8d.,  exclusive  of  interest 
and  expenses.* 

The  Abbey  of  Holyrood  House  and  adjacent  grounds,  including  Sahctdary. 
Arthur  Seat,  form  a  sanctuary,  where  debtors  by  conforming  to  certain 
regulations  obtain  protection  from  the  diligence  of  creditors  against 
their  persons.  They  become  subject,  however,  to  imprisonment  in  the 
Abbey  Jail  for  debts  contracted  within  the  sanctuary ;  Berry  v.  Bowes,  F.  C. 
24th  February  1820.  In  the  ancient  law  language  the  sanctuary  is 
called  THE  GIRTH,  as  forming  a  circle  within  which  the  person  is  safe. 
The  Duke  of  Hamilton  is  Master  of  the  Girth,  i.e.,  Keeper  of  the 
Abbey,  within  which  he  exercises  jurisdiction  by  a  bailie. 

By  the  Act  1696,  cap.  32,  when  the  debtor  is  unable  to  maintain  Act  of  grace. 
himself,  the  creditor  is  required  to  provide  aliment,  and,  if  he  refuse    1695^32 
or  neglect  for  ten  days,  liberation  ensues,  after  which  a  change  of 
circumstances  must  be  shown  to  authorize  a  new  imprisonment ;  Ma^  s  S.  306. 
kenzie  v.  Maclean,  14th  January  1830 ;  unless  the  liberation  shall  have 
been  occasioned  by  error  imputable  to  the  debtor  himself ;  Pender  v.  8  D.  408. 
W Arthur,  28th  January  1846.t 


Bond  of  Presentation. — The  object  of  diligence  against  the  person  Bond  op  prk- 
is  frequently  attained,  without  resorting  to  the  extremity  of  imprison-  *"'"^*^'®^' 
ment  When  the  debtor  is  apprehended,  the  messenger  is  generally 
authorized,  instead  of  taking  him  straight  to  prison,  to  allow  him,  if 
he  desires  it,  to  communicate  with  his  friends.  But  it  must  be  care- 
fully observed,  that  the  messenger  cannot  carry  an  apprehended 
debtor  anywhere  but  to  prison,  unless  the  prisoner  himself  desires  it. 

*  The  Act,  19  &  20  Vict.  c.  46,  exempts  from  the  operation  of  this  Act  imprisonment 
voder  the  Statute,  5  Geo.  iv.  c.  96,  passed  to  consolidate  and  amend  the  laws  relative  to  the 
arbitrmtion  of  dispatei  between  masters  and  workmen. 

t  The  Crown  is  bound,  onderthe  Act  of  Grace,  to  aliment  its  debtor,  incarcerated  for  non- 
payment of  taxes  ;  Tht  Advocate- General  v.  3fagi3trate8  of  Inverness ^  29th  January  1856.  18  D.  366. 
A  sam  having  been  lodged  with  the  governor  of  a  jail  by  a  creditor  to  meet  a  payment  of 
Is.  6d.  per  diem,  for  which  a  debtor  had  obtained  an  order,  on  the  morning  of  the  day  on 
vhich  there  was  only  6d.  of  this  sam  remaining  in  the  governor's  hands,  the  debtor  obtained 
a  certificate  of  no  aliment,  and  was  liberated  by  an  order  of  the  Sheriff.  Immediately  after 
liberation,  the  debtor  was  again  incarcerated  for  the  same  debt,  and  upon  the  same  diligence. 
The  HberatioD  was  held  to  have  been  premature  and  irregular,  and  the  re-incarceration  legal ; 
Wkiie  V.  RoberUon,  23d  November  1858.  21  D.  28. 
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6  S.  123.         In  the  case  of  Garden,  already  cited,  damages  were  awarded  against 
the  creditor,  because  the  messenger,  instead  of  taking  the  debtor 
straight  to  jail,  took  him  to  the  office  of  the  creditor's  agent.     When 
the  debtor  desires  it,  however,  he  is  generally  detained  without  impri- 
sonment, and  allowed  to  negotiate  with  a  view  either  immediately  to 
procure  funds,  or  to  obtain  time  for  making  an  arrangement     The 
latter  course  is  accomplished  by  a  friend  becoming  bound,  that  the 
debtor  shall,  within  a  specified  time,  appear  and  again  subject  him- 
self to  the  creditor's  diligence,  upon  which  the  creditor  consents  to 
his  liberation.     The  same  arrangement  may  be  made  for  a  temporary 
release,  after  imprisonment  has  taken  place.     In  order  to  be  effectual, 
the  obligation  to  present  a  debtor's  body  must  be  in  writing,  not 
4  D.  616.         being  capable  of  proof  by  parole ;  Chaplin  v.  AUan,  5th  February 
1842.     Here  it  was  pleaded,  that  the  verbal  engagement  had  been 
validated  by  rei  tnterventus,  the  diligence  having  been  withdrawn 
upon  the  faith  of  it,  but  the  Court  did  not  consider  that  ground  rele- 
vant to  allow  a  proof  by  parola     The  deed,  by  which  this  obligation 
is  undertaken,  is  called  the  Bond  of  Presentation. 
Tbrmb  of  bond      It  narrates  that  the  debtor  is  in  custody — the  nature  and  date  of 
OPPBE8KHTA-    ^jj^  warraut — the  amount  of  the  debt — and  that  the  creditor  has 
agreed  to  delay  incarcerating,  or  to  liberate,  upon  the  grantor  becoming 
bound.     Then,  he  binds  and  obliges  himself  and  his  representatives 
to  present  the  debtor  to  the  messenger,  who  is  named,  or  to  any  other 
messenger  holding  the  warrant,  at  a  place  specified  ;  or,  if  it  is  a  case 
of  liberation,  to  present  him  to  the  jailer  to  be  entered  as  a  prisoner 
under  the  creditor's  diligence  upon  a  day,  and  between  hours,  speci- 
Vol.  ii.  p.  no.  fied.     The  form  in  the  Style-book  adds  a  clause,  which  is,  however, 
implied,  though  not  expressed,  viz.,  that  the  debtor  shall  be  in  the 
same  condition  as  at  present,  without  any  suspension,  sist,  protection, 
or  privilege,  which  may  prevent  the  warrant  being  put  in  execution ; 
and,  in  case  of  failure  to  present  in  such  condition,  the  obligant  binds 
Obuoation  to  himself  to  pay  the  debt  with  interest  and  expenses.     In  implementing 
bb^uwct^alIy  *^^^  obligation,  it  is  necessary  to  be  very  punctual  in  attendance  at 
PBBFoiufED.      the  time  and  place  specified ;  and  it  is  advisable,  that,  in  case  of  non- 
attendance  upon  either  part,  both  parties  should  be  prepared  to  have 
it  certified  by  a  notarial  instrument ;  the  obligant  protesting,  if  the 
creditor  or  messenger  does  not  attend,  that  he  has  performed  his 
obligation  by  presenting  the  debtor,  and  is  discharged  of  his  bond 
and  penalty — the  creditor,  on  the  other  hand,  protesting,  if  the  debtor 
fails  to  appear,  that  the  obligant  has  become  liable  in  payment  of  the 
debt.     But,  although  punctuality  is  to  be  observed,  the  creditor  will 
not  be  allowed  to  take  a  sharp  advantage.     The  Court  can  only  coun- 
tenance a  moderate  relaxation  of  strictness  in  point  of  time,  but, 
where  there  is  bond  fide  performance,  the  forfeiture  will  not  be  in- 
curred, though  the  party  be  a  few  minutes  before  or  after  the  hour  ; 
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M'Crown  Y.  Netlsofiy  27th  November  1829.     Here  the  obligant  was  8  S.  142. 

bound  to  present  by  one  o'clock  on  a  day  specified,  and  the  debtor 

was  in  attendance  at  half-past  twelve.     The  creditor  not  having 

arrived,  the  debtor  went  out  for  a  few  minutes.     The  creditor  came 

at  one,  and  left  at  a  quarter-past  one.     The  debtor  returned  before 

half-past  one,  and  sent  immediate  notice  to  the  creditor,  that  he  was 

in  attendance     The  Court  held,  that  the  obligation  had  been  duly 

performed,  the  Judges  observing,  at  the  same  time,  that  each  case 

must  be  judged  of  by  its  own  circumstances,  and  that  very  precise 

terms  would  be  required  to  produce  the  rigid  effect  contended  for  by 

the  creditor  in  this  instance.     If  a  certain  hour  be  not  fixed,  the  Notice  to 

obligation  being  to  produce  before  a  certain  day,  or  being  otherwise  c"^'*^*  ®' 

more  or  less  indefinite,  the  obligant  will  not  be  relieved  by  producing  render. 

the  debtor,  unless  he  give  notice  to  the  creditor  of  the  time  when  the 

surrender  is  to  take  place,  in  order  that  he  may  be  prepared  to  put 

his  diligence  into  effect;  Macfarlane  v,  Whitson,  10th  June  1834.  12  S.  699. 

Here  a  debtor  was  returned  to  jail,  but  without  notice  to  the  creditor, 

and,  as  the  jailer  still  held  the  creditor's  consent  to  liberate,  he  could 

not  be  detained.     The  bond  was,  therefore,  forfeited. 

Will  the  obligant  be  freed  from  his  obligation  upon  any  ground,  if  Upohwhat 
he  fails  to  produce  the  debtor  at  the  place  and  time  appointed  ?     It  qJ^^bd"" 
is  not  doubted,  that  the  death,  or  the  sickness  of  the  debtor,  duly  from  enoaob- 
certified  as  disabling  him  from  attendance  without  danger  to  his  life,  J^^.  ™  ''** 
would  exempt  from  forfeiture,  all  such  obligations  being  necessarily 
subject  to  the  hindrances  of  nature  or  calamity.     But  such  obstacles 
to  presentation  as  result  from  the  act  of  the  debtor  do  not  liberate  the 
cautioner  ;  so  the  debtor's  enlistment,  though  it  liberates  him,  subjects 
the  obligant  in  the  bond  of  presentation  ;  Henderson  v.  Oraham,  22d  M.  1809. 
July  1710  ;  and  the  obligant  remains  also  liable,  if  the  debtor  betake 
himself  to  the  sanctuary;  Douglas  v.  Black,  l7th  December  1842;  5  p.  338. 
and,  when  the  detention  of  the  debtor  which  prevents  his  surrender 
results  from  the  debtor's  own  liabilities,  as  when  he  is  arrested  upon 
another  caption,  the  obligant  forfeits  the  debt ;  Pohtead  v.  Scot,  7th  M.  1807. 
July  1681.*     After  the  liability  of  the  obligant  has  been  incurred  by 
non-production  of  the  debtor,  the  creditor  must  be  cautious  in  dealing 
with  the  debtor,  if  he  intends  to  insist  against  the  obligant,  since 
the  obligant  will  be  entitled  to  the  immunities  of  a  cautioner,  if  the 
debtor  receive  indulgence  or  a  discharge.     Any  negotiation  with  the 
debtor,  therefore,  should  be  with  the  concurrence  and  authority  of 

*  "  It  may  well  be  doubted,  notwitbBtanding  an  old  case  to  the  contrary,  whether  the 
"  candoDer  ia  liable,  should  the  debtor  be  taken,  in  the  meanwhile,  on  another  caption  ;  for 
"  thii,  in  one  sense,  is  an  inevitable  accident,  and  the  creditor  has  all  the  benefit  that 
"  he  could  baye  had  by  himself  imprisoning  the  debtor,  there  being  no  preference  by 
*'  priority  of  personal  execution." — BelPs  CommtrUary^  i.  386 ;  see  also  Bell's  lUuatrat'wns^ 
i.206. 
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BOND  OP  PRE- 
SENTATION HAS 
MO  RELIEF 
AGAINST  CAU- 
TIONER FOR 
THE  DEBT. 


M.  3364. 

F.  C. 


Different 

KINDS  OP 
POINDINO. 


the  obligant,  which  will  be  seen  correctly  exemplified  in  Dixon  and 
Douglas  v.  Thomson,  12th  February  1847. 

The  obligant  in  a  bond  of  presentation,  who  incurs  the  liability  and 
pays  the  debt,  has  no  claim  of  relief  against  a  cautioner  for  the  debt. 
The  cautioner  had  an  interest  for  his  own  relief  in  the  success  of  the 
diligence  against  the  debtor,  and,  consequently,  an  interest  also  in  the 
fulfilment  of  the  obligation  of  presentation,  and  therefore,  the  obli- 
gant's  failure  to  present,  by  which  the  cautioner  suffers,  cannot  be 
made  the  ground  of  a  claim  against  him  ;  Oraham  v.  Little^  February 
1731  ;  Smith  v.  Ogle,  11th  December  1811. 

Diligence  under  the  warrant  of  imprisonment  is  important,  as  we 
shall  afterwards  see,  not  only  as  a  direct  means  of  compulsion,  but  as 
one  of  the  modes  also  by  which  the  preference  of  particular  creditors 
may  be  defeated,  and  a  rateable  distribution  of  the  debtor's  effects 
secured  amongst  creditors  who  take  certain  steps  to  obtain  an  equal 
ranking  within  a  certain  limited  period. 

3.  Poinding. — The  extreme  measure  of  attaching  the  debtor's  person 
will  rarely  be  resorted  to,  if  the  debtor  have  visible  property,  capable 
of  being  attached  for  payment  of  his  debts.  We  shall  consider,  first, 
the  diligence  against  moveables,  by  which  the  property  can  be  most 
speedily  and  directly  attached,  and  its  proceeds  applied  at  once  in 
satisfaction  of  the  creditor's  claim.  It  is  called  "poinding" — a  name 
derived  from  the  practice,  still  observed  in  England,  upon  seizure  of  a 
debtor's  cattle,  of  securing  them  in  an  enclosure  or  "  pound." 

Poinding  is  of  different  kinds.  The  process  by  which  proprietors 
of  land  make  their  right  of  hypothec  available  for  recovering  the  rents 
due  to  them  out  of  their  tenants'  effects,  is  of  the  nature  of  poinding, 
although  not  known  by  that  name.  Superiors  for  their  feu-duties, 
heritable  creditors  for  their  debts,  and  generally  those  not  in  posses- 
sion, who  have  a  real  right  affecting  the  land,  have  recourse  against 
moveables  on  the  ground,  restricted  as  regards  the  tenant's  moveables 
to  the  amount  of  the  term's  rent,  by  a  process  called  Poinding  the 
ground.  In  our  ancient  practice,  the  tenant's  property  might  be 
poinded  for  the  landlord's  debt,  a  violation  of  the  principles  of  justice 
traced  by  Lord  Kames  to  the  original  condition  of  the  tenants  as  serfs, 
and  incapable  as  such  of  holding  property.  Poinding  was  also  the 
diligence  by  which  land  itself  was  formerly  attached,  or,  as  it  was 
called,  apprised — a  process  for  which,  in  1672,  adjudication  was  sub- 
stituted. Poinding  the  ground  is  a  step  of  real  diligence,  and  does 
not,  therefore,  fall  within  the  subject  now  to  be  treated  of,  which  is 
personal  poinding — the  attachment  of  the  debtor's  moveables  in  im- 
mediate satisfaction  of  the  creditor's  claim.* 

*  See  Note  |,  p.  311,  infra. 
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The  decrees  of  the  Supreme  Courts  are  grounds  upon  which  poind-  Warrants  for 
ing  may  proceed,  and  also  the  decrees  of  Inferior  Courts,  to  which  a  ^^'''^"'^ 
precept  of  poinding  is  subjoined.  But  the  Inferior  Courts  cannot 
authorize  this  mode  of  recovery,  when  acting  under  special  Statutes 
which  direct  diligence  of  a  different  kind,  and,  therefore,  a  poinding 
upon  a  warrant  by  Justices  of  the  Peace  under  the  Excise  Statutes  F.  C.  Appx. 
was  found  to  be  illegal,  because  these  Statutes  direct  recovery  by  ^^^^  No^""*'" 
distress  ;  His  Majesty  8  Advocate  v.  Forgans,  20th  February  1811. 
Until  the  recent  Personal  Diligence  Act,  warrant  for  poinding  was, 
as  we  have  seen,  inserted  in  the  letters  of  horning  passing  the  Signet, 
and  which,  when  this  also  was  inserted,  as  was  generally  the  case,  were 
called  letters  of  homing  and  poinding.  The  authority  to  poind  was 
contained,  of  course,  in  the  will  or  command,  and  occurred,  in  com- 
bination with  authority  also  to  arrest,  immediately  after  the  order  to 
denounce,  in  these  terms  : — "  Attour*'  (i.e.,  moreover)  '^that  ye  law- 
"  fully  fence"  {i.e.,  protect  from  interference),  ^^  arrest,  apprise"  (i.e., 
value  with  a  view  to  appropriation  or  sale),  **  compeW*  (i.e.,  drive  in 
cattle),  "poind  and  distrain  all  and  sundry  the  said''  (debtor's) 
"  readiest  moveable  goods,  gear,  debts,  and  sums  of  money,  and  other 
"  moveable  effects  of  whatever  denomination,  make  penny  thereof  to  the 
"  avail  and  quantity  of  the  foresaid  sums,  and  see  Our  said  lovite  com- 
"  pletely  paid  and  satisfied  of  the  same/' 

Letters  of  caption,  as  we  have  seen,  contained  a  warrant  to  open  Letters  of 
shut  and  lockfast  places.    When  access  was  not  obtained  for  the  pur-  ^^^^  i>ook»» 
pose  of  poinding,  the  messenger  returned  an  execution  stating  the 
fact,  and  upon  production  of  the  diligence  and  execution  a  warrant 
wsLS  obtained  in  the  Bill-Chamber  for  letters  of  open  doors,  which 
passed  the  Signet,  of  new  charging  messengers  to  poind,  and,  if  need- 
ful, to  make  shut  and  lockfast  houses,  gates,  and  doors,  and  other 
lockfast  places,  open  and  patent.     By  the  Personal  Diligence  Act,  1  Warrant  to 
4  2  Vict  cap.  114,*  we  have  seen  that  the  extract  of  the  decree  now  contained  in 
contains  a  warrant  to  charge  for  payment  under  the  pain  of  poinding  extract 
and  imprisonment,  and  also  to  arrest  and  poind ;  and  by  §  4  it  is 
enacted,  that,  after  the  days  of  charge,  it  shall  be  lawful,  by  virtue  of 
such  extract,  to  poind  the  moveable  effects  of  the  debtor,  as  if  letters 
of  poinding,  or  letters  of  homing  containing  warrant  to  poind,  had 
been  issued,  and  for  that  purpose  to  open  shut  and  lockfast  places. 
Under  these  warrants  it  is  competent  to  poind  for  the  principal  sum 
of  the  debt  with  interest,  and  also,  by  universal  practice,  for  as  much 
as  will  cover  the  expense  of  the  diligence ;  M'Neill  v.  M^Murchy,  3  D.  654. 
hdsion  &  Co.,  13th  February  1841. 

When  may  the  poinding  proceed?     By  1669,  cap.  4,  it  was  de- When  mat 
clared  not  lawful  to  poind  for  personal  debts,  until  the  party  had  ^J^^^***  ^^^ 
Wen  charged,  and  the  days  of  charge  had  expired  ;  and  this  rule,  we 

*  An  also  by  the  Court  of  Exchequer  Act,  19  &  20  Vict,  c  56. 
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have  seen,  is  continued  by  the  recent  Statute.  This  diligence,  how- 
ever, does  not  require,  like  caption,  to  proceed  within  year  and  day 
of  the  charge,  but  is  competent  even  at  a  distance  of  years  after  a 
charge,  and  without  renewing  it ;  Kerr  v.  Barbour^  30th  May  1837. 
And,  while  a  caption  may  be  put  in  force  at  any  hour  of  the  day  or 
night,  a  poinding  is  valid  only  if  done  in  daylight.  In  Douglas  v. 
Jackson,  11th  February  1675,  the  Lords  found  a  poinding  not  valid, 
unless  begun  before  sunset,  and  ended  during  the  daylight  Stair 
lays  it  down,  that  poindings  on  the  Lord's  Dat,  or  on  solemn  days 
appointed  by  the  Church  or  State  for  humiliation  and  thanksgiving, 
are  void  ;  and  a  poinding  executed  upon  Sunday  was  found  null,  in 
Mortimer  v.  Scrimzeour,  9th  February  1622. 

What  goods  of  the  debtor  are  subject  to  the  diligence  of  poinding  ? 
It  is  available  against  all  his  corporeal  moveables,*  except  ships,  in 
every  part  of  the  kingdom,  with  the  single  exception  of  the  Palace  of 
Holyroodhouse,  which  cannot  be  entered  to  execute  diligence,  not 
because  it  is  within  the  sanctuary,  but  because  it  is  a  royal  resi- 
dence ;  Earl  of  Strathmore  v.  Lang,  1 8th  February  1 823  ;  reversed 
22d  February  1826.  Mr.  Ross  considers  that  the  words,  "sums  of 
"  Tnoneyy*  in  the  letters  of  poinding,  belong  to  the  warrant  of  arrest- 
ment A  question  was  however  raised  in  Alexander  v.  M^Lay,  10th 
February  1826,  whether  bank-notes  had  been  competently  poinded, 
but  it  was  not  decided.  Growing  corns  may  be  poinded  ;  BaUantine 
V.  Watson^  15th  June  1709  ;  but  a  poinding  of  wheat  merely  brairded, 
and  of  clover-grass,  was  found  ineffectual  in  Elders  \,  AUen,  5th  July 
1833.  It  is  no  objection  to  a  poinding  that  the  goods  have  been 
arrested,  if  there  be  no  decree  of  furthcoming  following  upon  the 
arrestment,  for  without  such  decree  arrestment  is  an  imperfect  dili- 
gence. But,  after  decree  of  furthcoming,  or  a  warrant  to  sell  for 
behoof  of  the  arrester,  poinding  is  incompetent ;  Stevenson  v.  Grrant, 
27th  July  1767.  Nor  can  the  sale  be  stopped  by  arrestment  used  in 
the  hands  of  the  debtor,  owner  of  the  poinded  effects,  by  creditors  of 
the  poinding  creditor  after  warrant  of  sale  is  obtained,  because — the 
proceeds  being  consigned  with  the  Clerk  of  Court — the  claims  of  the 
arresting  creditors  would  be  in  no  degree  affected  ;  Anstruther  v. 
Lewis,  22d  February  1851.  Of  the  goods  not  poindable  the  most 
remarkable  are  plough  goods,  or  implements  of  husbandry,  which, 
after  the  authority  of  the  Civil  Law,  are  by  1503,  cap.  98,  exempted 
from  this  diligence  during  the  season  of  labouring.  The  goods  spe- 
cified in  the  Act  are  oxen,  horse,  and  other  goods  pertaining  to  the 
plough,  and  the  exemption  takes  place  only  where  the  debtor  has 
other  goods  that  may  be  poinded.     The  poinding  of  plough  goods  is 

*  By  the  Court  of  Exchequer  Act,  §  32,  it  is  lawful  for  the  sheriff  to  cause  poind  a  Crown- 
debtor's  "  -whole  moveable  effects  without  exception,  including  bank-notes,  money,  bonds, 
''  bills,  crop,  stocking,  and  implements  of  husbandry  of  all  kinds." 
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unlawful,  unless  a  previous  search  be  made  for  others  ;  Lord  Advocate  F.  C  Appac 
V.  Forgans,  20th  February  1811.     It  is  not  competent  to  poind  goods  1^0^!^*"^ 
of  which  the  debtor  is  only  joint-proprietor  ;  Fleming  v.  Twaddle^  2d  7  s.  92. ' 
December  1828  ;  or  goods  in  which  he  has  only  a  qualified  and  tem- 
porary interest,  as  a  liferent ;  Scott  or  M'MiUan  v.  Pricey  13th  May  15  s.  916. 
1837. 

Form  of  ExeciUion  0/ Poinding, — The  mode  of  executing  poindings  Fokmek  prao- 
waa  materially  altered  by  the  recent  Personal  Diligence  Act.     For-  "^^  ^"  execu- 

TIOM  GW  POIND* 

nierly,  it  was  requisite  that  the  poinded  goods  should  be  twice  ihos. 
appraised  or  valued ;  first,  at  the  time  of  poinding,  and  afterwards 
at  the  market,  when  removed  there  for  sale.  It  is  unnecessary  now 
to  dwell  upon  these  and  other  forms  which  have  been  abolished  or 
modified,  and  will  be  found  particularly  described  in  Erskine's  In-  iii.  6.  §§  23, 24. 
stitutes.  The  old  practice  was  first  altered  by  the  old  Bankrupt 
Statute,  54  George  iii.  cap.  137,  §  4.*  And  it  is  now  regulated  by 
sections  23  to  32  inclusive  of  1  &  2  Vict.  cap.  114,  under  which, 
combined  with  such  of  the  ancient  forms  as  are  still  retained,  the 
procedure  is  as  follows  : — 

The  messenger-at-arms  goes  along  with  two  persons  who  are  to  act  Modern  prao- 
as  valuators  or  appraisers,  and  who,  by  §  25,  may  also  act  as  witnesses  ^^  U^  ^ind^ 
to  the  poinding,  to  the  debtor  s  dwelling-house,  or  other  place  where  iwos. 
the  goods  to  be  poinded  are  situated.     He  cries  three  oyesses,  reads 
the  warrant,  and  the  execution  sometimes  bears  that  he  displays  his 
blazon — that  is,  an  impression  of  the  King's  arms,  in  brass  or  silver, 
fixed  upon  his  breast,  and  from  which  his  ofiScc  derives  its  name,  but 
this  formality  is  generally  omitted.     He  then  proceeds  to  make  a  Scheddliho 
schedule  of  the  goods  poinded,  and  of  the  values  as  fixed  by  the  of^m"^™" 
valuators  under  an  oath  administered  to  them  by  the  messenger. 
The  goods  are  then  three  times  offered  back  to  the  debtor,  or  to  any 
one  in  his  name  who  will  pay  the  debt  or  the  appraised  value.     The  Tender  of 
messenger,  however,  cannot,  without  special  authority,  grant  an  effec-  debtor. 
tual  discharge,  and,  as  the  debtor  will  pay  to  him  at  his  own  risk,  the 
money  should  be  consigned  (when  the  messenger  has  no  mandate  or 
receipt)  in  the  hands  of  the  Clerk  of  Court,  or  in  a  bank  of  undoubted 
responsibility.     When  payment  is  thus  tendered,  either  of  the  full 
debt,  or  of  the  value  of  the  goods,  although  less  than  the  amount  of 
the  debt,  the  poinding  must  be  stopped  ;  and,  contrary  to  the  opinion 
of  Bankton  and  other  previous  authorities,  the  same  goods  cannot, 
tiler  such  payment,  be  poinded  a  second  time  for  the  same  debt ; 
Fiddes  v.  Fjife,  16th  February  1791.     Should  the  debtor  allege  that  Beirs  8vo 
the  goods,  although  in  his  possession,  are  not  his  property,  that  will  ^*^*'  ^^' 
not  stop  the  poinding ;  but  if  a  third  party  appear  and  claim  the  cLlwwd^bv 
goods,  the  messenger  may  take  his  oath,  and  interrogate  him  so  as  to  '^^^  party? 

*  The  Act  54  Geo.  ui.  c.  137,  has  been  repealed  by  the  Bankruptcy  (Scotland)  Act,  19 
k  20  Vict.  c.  79,  saving  its  effect  prior  to  Ist  Nov.  1856. 
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discover  the  truth,  and  may  proceed  with  the  poinding  if  the  claim 
appear  to  be  collusive.  But,  should  the  party  appearing  produce  a 
written  conveyance,  and  support  it  with  his  oath,  the  messenger  can- 
not judge  of  the  effect  of  such  a  writings  and  must  desist,  whatever 
indications  of  connivance  there  may  be ;  BreadcUbane  v.  Sinclair, 
22d  July  1 687.  But  those  who  stop  a  poinding  either  by  collusion 
or  by  violence  are  liable  criminally  in  the  penalties  of  deforcement, 
and  they  are  also  liable  to  the  party  for  the  value  of  the  goods 
poinded;  Gordon  v.  Manderston,  lOtli  and  23d  June  1724.  The 
debtor  cannot  stop  the  poinding  by  raising  an  action  of  multiple- 
poinding  of  the  poinded  effects  ;  Hendry  v.  Brovm,  6th  June  1851, 
If  payment  is  not  made,  and  no  third  party  appears,  the  messenger 
adjudges,  decerns,  and  declares  the  poinding  to  be  completed,  and 
the  goods  to  belong  to  the  creditor. 

By  1  and  2  Vict.  cap.  114,  §  23,  the  messenger  must,  if  required, 
before  the  poinding  is  completed,  conjoin  in  it  any  creditor  who 
delivers  to  him  a  warrant  to  poind,  which  he  does  by  mentioning  the 
fact  in  his  execution.  And  the  same  section  declares  one  valuation 
by  two  valuators  to  be  sufficient.  By  subsequent  sections,  the 
poinded  effects  are  to  be  left  where  poinded,*  and  a  schedule  delivered 
to  the  possessor,  specifying  the  articles,  the  name  of  the  poinder, 
and  the  value.  Within  eight  days,  or  upon  cause  shown,  if  later,  the 
officer  must  report  the  execution  to  the  sheriff,  specifying  the  dili- 
gence, the  names  and  designations  of  debtor  and  creditor,  the  effects, 
the  value,  the  valuators,  the  possessor,  and  the  delivery  of  the 
schedule  to  him.  The  execution  repoi-ted  is  to  be  subscribed  by  the 
messenger  and  the  valuators,  who  are  to  be  witnesses  to  the  poinding 
without  the  necessity  of  other  witnesses.  The  sheriff  is  then  to  give 
orders,  if  necessary,  for  the  security,  and,  if  they  are  perishable,  for 
the  immediate  disposal  of  the  poinded  goods.  If  they  are  not  sum- 
marily sold,  the  sheriff  grants  warrant  for  a  sale  by  public  roup, 
when  and  where  he  shall  appoint,  of  which  sale  he  names  a  judge, 
not  sooner  than  eight,  or  later  than  twenty  days,  after  publication  of 
the  notice  of  sale,  and  six  days'  notice  of  the  sale  must  be  given  by 
serving  a  copy  of  the  warrant  upon  the  debtor  or  other  possessor. 
The  upset  price  must  not  be  less  than  the  appraised  value,  and,  if  no 
offerer  appear,  the  goods,  or  such  a  portion  as  at  the  appraised  value 
will  pay  the  debt,  interest,  and  expenses,  is  delivered  by  the  judge  to 
the  poinding  creditor  and  any  conjoined  creditor,   subject   to  the 


*  Poinding  of  Crown-debtors'  effects  is  carried  through  in  ordinary  form,  **  except  that  it 
"shall  be  lawful  for  the  officer  executing  such  poinding,  where  it  is  deemed  expedient,  to 
"  take  possession  of  the  poinded  effects,  and  to  place  them  in  a  place  of  security,  instead  of 
"  leaving  them  with  the  person  in  whose  possession  thej  were  poinded ;  and  on  the  execo- 
"  tion  of  poinding  being  reported,  the  sheriff  shall  grant  warrant  to  the  sheriff-clerk  to  sell 
"  them  in  common  form ;"  19  &  20  Vict.  c.  56,  §  36. 
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claim  of  other  creditors  to  be  ranked  as  by  law  competent.     Within 

eight  days  the  judge  of  the  roup  must  report  to  the  sheriff  the  sale  Report  op 

or  delivery,  and,  if  the  effects  have  been  sold,  he  must  lodge  with  the 

sheriff-clerk  the  roup-rolls  or  certified  copies  thereof,  and  an  account 

of  the  proceeds  and  expenses.     The  sheriff  may  order  the  proceeds  to 

be  consigned  with  the  clerk,  and  the  amount  must,  by  order  of  the 

sheriff,  be  paid  to  the  poinding  and  conjoined  creditor  to  the  extent 

of  their  debts,  interest,  and  expenses,  but  subject  to  the  claims  of 

other  creditors  to  be  ranked  as  by  law  competent.     The  report  and 

documents  are  patent  to  all  concerned.    By  §  29,  the  poinder,  or  other 

creditor,  may  purchase  at  the  sale.    Any  one  unlawfully  intromitting  Intromitters 

with,  or  carrying  off,  the  poinded  effects,  may  be  summarily  punished 

by  imprisonment,  or  payment  of  double  the  appraised  value.     And 

the  Act  is  declared  not  to  affect  the  hypothec  of  the  landlord  or 

others. 

There  have  been  various  decisions  upon  the  import  of  these  new  Decisioka  aa 
forms,  and  several  decisions,  which  will  also  apply  to  them,  have  been  '^  "^^^  import 

^  ,  '  ,  .       *  ^  "^  '  OP  THE  FORMS 

pronounced  upon  similar  regulations  contained  in  the  former  Bank-  used  in  poind- 
rupt  Act     These,  along  with  others,  we  shall  notice  in  the  order  of  ^^^' 
the  procedure. 

The  appraisement  must  be  articulate,  and  the  poinding  was  held  to  i.  Asto  re- 
be  invalid  where  a  trunk  and  its  contents  were  appraised  in  one  sum,  !Jhe  app^isk- 
and  the  articles  contained  in  them,  which  were  of  different  kinds  and  ment. 
values,  were  not   separately  appraised;   Macknight  \,  (xreen,   27th  13S. 342. 
January  1835.     The  appraisement  does  not  require  to  be  stamped, 
unless    licensed   appraisers    be  employed    and   their  appraisement 
taken  in  writing,  which  is  not  necessary ;  Drummand  v.  Kerr,  25th  3  S.  3ii. 
November  1824.    The  requirement  to  report  within  eight  days  after  2.  Asto 
the  poinding  will  be  strictly  enforced,  unless  good  cause  for  the  delay  ^^^^"^ 
be  shown.     Under  the  old  Bankrupt  Act,  54  Geo.  iii.  cap.  137,  the 
enactment  was  to  report  "  forthwith,"  no  number  of  days  being  speci- 
fied ;  and  in  Miller  v.  Stewart,  I7th  February  1835,  a  poinding  was  13  S.  483. 
found  to  be  null,  because  not  reported  until  sixteen  days  after  it  was 
made.   The  sheriff  mitst  exercise  the  discretion  committed  to  him,  by  3.  As  to  Fix- 
fixing  the  time  and  place  of  sale  ;  and,  where  a  warrant  was  granted  "^°  ^^' 
to  sell  within  a  month  from  the  date  of  the  sheriffs  interlocutor,  that 
was  held  to  be  illegal,  as  not  in  compliance  with  the  requirements  of 
the  Statute ;  Kewly  v.  Andrew,  8th  March  1843.     In  reckoning  the  6  D.  860. 
eight  days  which  must  elapse  between  the  publication  and  the  sale, 
one  of  the  two  days  upon  which  these  acts  take  place  may  be  in- 
cluded ;  and  so  it  was  held  sufi[icient  compliance,  when  the  sale  was 
appointed  for  the  18th  November,  that  it  was  advertised  upon  the 
10th  ;  M'NeUl  v.  M'Murchy,  Ralston,  &  Co.,  13th  February  1841.  3D. 664. 
The  rule  was  different  under  the  previous  practice,  but  then  the  time 
required  was  eight /ree  days,  which  expression  excluded  the  day  both 


310 


LECTURES  ON  CONVEYANCING. 


PART  IL 


4.  Ab  TO  RB- 
POBTIHG  THE 
BALE. 

F.  C. 

1  a  407. 
p.  20. 

Transfer  op 
goods,  when 
completed  ? 


3  S.  339. 


3  S.  77. 


Power  of 
Sheriff  ur 

FOINDINGS. 


3  S.  143. 


Modes  of 
equalizing 
competing 
diligences. 


1 .  By  making 
debtor  notour 
bankrupt. 


2.   By  SEQUES- 
TRATING THE 
DEBTOR. 


of  publication  and  of  sale.  The  poinding  is  not  completed,  nor  is  the 
property  transferred  to  the  poinding  creditor,  until  the  sale  is  past, 
and  the  report  lodged  with  the  sheriff-clerk ;  TuUis  v.  White's  Trus- 
tees, 18th  June  1817  ;  Samson  v.  M'Cabben,  15th  May  1822.  It  is 
proper,  however,  to  keep  in  view,  that  Mr.  Bell,  in  his  Commentary 
upon  the  Diligence  Acts,  doubts  the  effect  of  these  decisions,  as  post- 
poning the  transference  until  after  the  sale,  and  holds,  on  the 
authority  of  the  Act  of  Sederunt,  14th  December  1805,  and  of  the 
terms  of  the  messenger's  execution,  that  the  transfer  is  effected  by 
the  messenger's  adjudication.  Delay  in  reporting  the  sale  renders 
the  poinding  inept ;  M^Ohie  v.  Mather,  1st  December  1824.  This 
decision  applied  to  the  Act  54  Geo.  iii.  cap.  137,  but  in  it  the  pro- 
vision on  this  head  was  the  same  as  in  the  recent  Statute.  The 
poinding  creditor,  however,  will  not  be  made  to  suffer  on  account  of 
delays  for  which  he  is  not  answerable ;  ScovUar  v.  Campbell  is  Co., 
27th  May  1824. 

Before  the  recent  Statute,  1  &  2  Vict.  cap.  114,  it  was  held,  gene- 
rally, that  the  sheriffis  power  in  poindings  is  merely  ministerial,  and 
only  entitles  him  to  take  cognizance  of  objections  arising  as  to  the  ex 
fade  regularity  of  the  diligence,  the  liability  of  particular  articles  to 
be  poinded,  or  the  like,  but  not  to  decide  any  objections  as  to  the 
justness  of  the  debt,  or  the  title  of  the  party  to  have  obtained  the 
diligence.  This  doctrine  was  delivered  in  Clark  v.  Clark,  15th  June 
1824.  Under  the  new  forms,  however,  he  is,  by  §  26th,  empowered 
to  judge  of  any  lawful  cause  which  may  be  shown  why  the  poinded 
goods  should  not  be  sold. 

If,  after  taking  steps  to  recover  his  claim  by  poinding  the  debtor's 
effects,  a  creditor  finds  that  another  creditor  has  got  the  start  of  him, 
and  either  has  completed,  or  will  be  able  to  complete,  his  diligence 
before  him,  then  his  object  must  be  to  obtain  a  share  of  the  effects ; 
and  this  can  be  accomplished  in  two  ways : — 

(1.)  He  may  do  such  personal  diligence  against  the  debtor  as  wiU 
render  him  notour  bankrupt,  according  to  the  rules  prescribed  by  the 
Act  1696,  cap.  5,  if  he  is  in  this  country ;  but  if  he  is  abroad,  then  he 
may  be  rendered  bankrupt  by  any  of  the  steps  of  diligence  prescribed 
in  the  1st  section  of  54  Geo.  iii.  cap.  137;  by  the  5th  section  of 
which  Statute  it  is  enacted,  that  no  poinding  used  within  sixty  days 
before,  or  four  calendar  months  after,  the  bankruptcy,  shall  give  a 
preference,  but  every  creditor  of  the  bankrupt  having  liquid  grounds 
of  debt  or  decrees  for  payment,  and  summoning  the  poinder,  or  claim- 
ing in  a  judicial  process  or  competition  before  the  four  months  have 
elapsed,  shall  be  entitled  to  a  share  proportionate  to  his  debt,  the 
poinder  being  entitled  preferably  to  his  expenses. 

(2.)  If  the  creditor  is  in  a  condition  to  obtain  a  sequestration  of 
the  debtor's  estates  under  2  &  3  Vict.  cap.  41,  §  83,  that  renders 
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ineffectual  any  poinding  executed  on  or  after  the  sixtieth  day  before 
the  sequestration.* 

The  practitioner  must  also  be  on  his  guard  in  the  event  of  the  Competitiom 
Crown  having  any  claim  against  the  debtor.  The  Queen's  diligence  c^w™^ 
by  writ  of  extent  gives  to  Her  Majesty  first  execution  before  any 
other  person,  if  the  Crown's  suit  be  commenced  before  judgment 
given  for  the  subject  This  is  the  rule  in  England  by  the  23  Henry 
viiL  cap.  39,  §  74 ;  and  by  analogy  the  Crown  writ  prevails  in  Scot- 
land over  the  diligence  of  the  subject,  unless  the  latter  be  completed 
of  a  date  prior  to  the  issuing  of  the  extent.  The  Judges  are  bound 
to  give  the  subject  every  fair  facility  in  competing  with  the  Crown, 
and  a  case  will  be  found  noted  by  Mr.  Bell,  where  a  commission  was  H.  Com.  54. 
brought  to  Lord  Chancellor  Eldon  in  the  middle  of  the  night  to  be 
sealed,  with  the  avowed  object  of  preventing  an  extent  (which  would 
have  been  preferable,  unless  the  commission  were  of  a  prior  date), 
and  his  Lordship,  considering  it  to  be  his  duty  to  hold  an  even  hand 
between  the  Crown  and  the  subject,  without  reference  to  the  purpose, 
got  out  of  bed  and  sealed  the  commission.^ 

4.  Arrestment. — Poinding  is  a  diligence  in  execution  only,  and  it  Diotinction 
cannot  proceed  without  a  previous  decree  of  registration  either  by  ^^^JJL'^^ot^'d 
consent,  or  pronounced  in  a  suit.     It  cannot,  therefore,  be  used  as  a  poimdino. 
security  to  preserve  the  debtor's  moveables  for  the  creditor  during 
the  discussion  of  the  claim.     There  are  also  some  kinds  of  property 
which  cannot  be  attached  by  poinding,  such  as  obligations  to  pay 
money  to  the  debtor.     These  cannot  be  poinded,  because  they  are  not 
corporeal  moveables.     In  both  of  these  respects,  as  well  as  in  some 
others,  the  creditor  has  a  remedy  by  the  diligence  of  arrestment.   To  Arrestment 
arrest  is  to  stop,  or  stay.     By  this  proceeding,  there  is  detained  the  bervativb 
fund  which  is  owine:,  or  the  moveables  which  belonc:,  to  a  debtor  in  diwobncb  and 

A  DlLiIOEMCE  IN 

the  hands  of  the  third  party  J  upon  whom  the  arrestment  is  served, 


EXECUTION. 


*  The  Act  54  Geo.  in.  c.  137,  and  also  the  Act  2  &  3  Vict.  c.  41,  have  been  repealed 
(rapro,  pp.  52,  216,  notes),  but  the  remedies  now  competent  will  be  found  in  the  Bankruptcy 
(ScotlAod)  Act,  1856, 19  &  20  Vict.  c.  79,  and  particularly  §  7,  which  sets  forth  the  circum- 
vUnces  constitadng  notour  bankruptcy,  and  §  108,  which  enacts  that  no  arrestment  or 
poinding,  on  or  after  the  sixtieth  day  prior  to  the  sequestration,  shall  be  effectual. 

f  "  In  all  questions  of  preference  or  competition,  the  execution  of  any  charge  at  the  in- 
^  ttance  of  or  on  the  behalf  or  for  behoof  of  the  Crown  ;  and,  in  the  case  of  deceased  Crown- 
**  debtors  to  whom  no  such  charge  has  been  given  in  their  lifetime,  the  execution  of  any 
"  arreBtment  or  poinding  at  the  instance  of  or  on  the  behalf  or  for  behoof  of  the  Crown,  shall 
**  be  deemed  and  taken  to  be  equivalent  in  all  respects  to  the  teste  of  a  writ  of  extent  accord- 
**  ing  to  the  existing  law  and  practice  ;*'  19  &  20  Vict.  c.  56,  §  42. 

X  By  the  Mercantile  Law  Amendment  Act,  it  is  made  competent  for  a  seller  of  goods  to 
poind  at  arrest  them  in  his  own  hands.  That  Statute  (19  &  20  Vict.  c.  60)  provides,  that, 
when  goods  are  sold  but  not  delivered,  they  shall  not  be  attachable  by  the  seller's  creditors, 
and  the  seller  shall  not  be  entitled  to  retention  generally  against  a  purchaser  from  the 
original  purchaser,  but  must,  on  intimation  of  the  subsequent  sale,  hold  for  the  second  pur- 
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SO  that  he  is  debarred  from  paying  or  delivering  to  the  debtor,  while 
the  arrestment  remains  in  force.  If  the  debt  is  not  constituted  bj  a 
decree,  the  fund  is  thus  preserved  during  the  discussion,  and  will  be 
available  when  decree  is  obtained.  If,  again,  the  debt  is  already 
constituted,  then  the  arrestment  is  a  step  by  which,  and  by  the  mea- 
sures consequent  for  giving  effect  to  it,  the  arrested  fund  may  be 
applied  in  liquidation.  Arrestment  thus  combines  the  two  charac- 
ters, first,  of  a  preventive  or  preservative  diligence ;  and  secondly,  of 
a  diligence  in  execution.  It  is  imposed,  like  every  other  fetter  upon 
the  use  of  property,  by  the  authority  of  a  Court.  The  party  in  whose 
hands  the  fund  or  goods  are  arrested,  is  called  the  arrestee  ;  the 
creditor  is  called  the  arrester ;  and  the  creditor's  debtor,  because  he 
is  debtor  also  to  all  those  who  by  use  of  arrestment  or  other  diligence 
may  attach  the  fund,  is  called  the  common  debtor. 
Warrahts  for  The  warrants  of  arrestment  correspond  to  its  respective  objects,  as 
a  diligence  for  preservation,  or  a  diligence  in  execution. 


ARltESTlfEKT. 


Arrestment 
on  the  depen- 
DENCE, War- 
rant FOR. 


Inst.  Hi.  G.  3. 


Arrestment  in  Security. — If  the  claim  is  not  liquid — that  is,  consti- 
tuted by  bill,  or  bond,  or  decree — the  creditor  institutes  a  summons 
against  the  debtor,  founded  upon  the  claim,  and  concluding  that  he 
should  be  decerned  and  ordained  to  pay  the  amount  with  interest  and 
expenses.  A  judicial  demand  being  thus  raised,  arrestment  may  be 
used  on  the  dependence — that  is,  to  stay  the  arrestee  from  paying 
while  the  claim  is  under  discussion.  A  summons  merelv  raised  and 
signeted  is  a  ground  for  arrestment  on  the  dependence.  Formerly  it 
required,  as  stated  by  Erskine,  to  be  executed  before  arrestment 
could  be  used,  but  the  Bankrupt  Acts,  33  Geo.  iii.,  and  64  Geo.  iii., 
allowed  arrestment  before  execution  of  the  summons ;  and,  by  the 
Personal  Diligence  Act,  §  1 7,  it  is  competent  to  arrest  before  exe- 


23  D.  606. 


chaser.  But,  by  §  3,  "  any  seller  of  goods  may  attach  the  same,  while  in  his  own  hands  or 
"  possession,  by  arrestment  or  poinding,  at  any  time  prior  to  the  date  when  the  sale  of  such 
"  goods  to  a  subsequent  purchaser  shall  have  been  intimated  to  such  seller,  and  such  arrest- 
"  ment  or  poinding  shall  have  the  same  operation  and  effect  in  a  competition  or  otherwise, 
"  as  an  arrestment  or  poinding  by  a  third  party." 

The  effect  of  this  clause  received  very  deliberate  attention  in  the  case  of  Wyper  v.  Har- 
vtysy  27th  February  1861,  which  was  decided  in  conformity  with  the  opinion  of  the  majority 
of  the  whole  Court.  The  facts  were  shortly  these : — A  sold  certain  puncheons  of  whisky  to 
B,  who  paid  the  price ;  B  re>sold  to  C,  who  paid  the  price  to  him.  The  whisky  remained  in 
the  possession  of  A,  who  was  a  creditor  of  B*8  to  a  large  amount.  B  was  sequestrated,  and 
three  days  aflcr  his  sequestration  A  arrested  in  his  own  hands,  in  security  of  the  general 
balance  due  by  B,  and  C  subsequently  intimated  his  purchase  to  A.  In  the  competition 
which  ensued,  the  trustee  on  B's  estate  made  no  claim  to  the  goods,  and  the  Court  preferred 
A  as  against  C,  holding  that  the  effect  of  the  Statute  was  to  give  a  creditor  the  same  power 
to  arrest  in  his  own  hands  which  a  third  party  could  have  exercised,  and  that  a  creditor  of 
B's  arresting  in  the  hands  of  A  before  the  intimation  of  C's  purchase  would  have  been  pre- 
ferred to  C.  The  opinion  of  the  Lord  Justice-Clerk,  and  the  Judges  who  concurred  with 
him,  gives  a  complete  statement  of  the  changes  introduced  by  the  three  first  sections  of  this 
Statute. 
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cuting,  until  caution  be  found.     But  the  arrestment  is  null,  unless 

the  summons  be  executed  and  called  in  Court  within  a  limited  period 

specified.     Formerly,  the  warrant  of  arrestment  upon  the  dependence 

consisted  of  separate  letters  of  arrestment ;  but,  by  the  16th  section 

of  the  recent  Diligence  Act,  a  warrant  to  arrest  may  be  inserted  in  the 

summons  itself.    Arrestment  on  the  dependence  is  competent  at  any 

period  of  the  litigation,  including  the  appeal  to  the  House  of  Lords  ; 

Hadinton  w.  RichardsoUy  8th  March  1822.      The  diligence  in  this  iS.  387. 

form  has  a  peculiar  use  for  securing  moveables  in  this  country  during 

the   dependence  of  a  litigation  abroad.     Arrestment  is  competent 

upon  the  dependence  of  an  action  brought  avowedly  only  for  the 

purpose  of  obtaining  security  by  the  use  of  this  diligence  during  the 

dependence  of  a  suit  in  Chancery  in  England  ;  Fordyce  v.  Bridges,  4D.  1334. 

2d  June  1842.     When  the  warrant  is  separate,  and  equally  when  it 

is  contained  in  the  summons,  objections  on  the  score  of  vitiation  must 

be  carefully  avoided.     "  Writs  of  diligence,"  in  the  words  of  Lord  Vide  supra, 

JeflFrey,  "are  edge  tools  which  ought  to  be  handled  with  delicate  P* *^^^* 

"  scrupulosity  ;  and,  if  the  property  or  person  of  another  is  to  be 

"  attached  under  them,  they  ought  to  be  of  a  nature  beyond  the 

"  reach  of  question."     In  Forbes  v.  Gallie,  4th  March  1847,  an  arrest-  9  D.  SOG. 

raent  was  held  ineffectual,  because  in  the  letters  the  word  "  depen- 

"  dence"  in  narrating  the  deliverance  upon  the  bill  was  written  upon 

an  erasure ;  and,  as  this  decision  was  given  even  in  a  case  where  the 

terms  of  the  deliverance  itself  might  have  been  held  as  a  guarantee 

for  the  accuracy  of  the  superinduced  word,  it  must  be  expected,  that, 

when  the  warrant  is  granted  de  piano  in  the  summons  itself,  the  most 

severe  rules  of  interi)retation  will  be  applied. 

In  pecuniary  claims,  where  the  debtor  is  a  foreigner,  in  order  to  ARREflTMEKT 
subject  him  to  the  authority  of  the  Court,  the  creditor  must  begin  hj  hmsdiJionem, 
placing  the  debtor's  property  under  its  control,  which  is  done  by  ^'^**^^'' ^®"' 
separate  letters  of  arrestment  ad  fundandam  jurisdictionem.   This  is 
a  necessary  preliminary  to,  and  lays  the  foundation  for,  the  summons 
against  the  debtor,  by  making  him  amenable  to  the  jurisdiction  of 
the  Court  of  Session,  in  which  alone  an  action  against  a  foreigner  is 
competent ;  Bertrams  v.  Barfly  and  Bruce,  6th  March  1821 ;  Houston  F.  C. 
y,  Stirling^  3d  February   1824.     After  the  summons  is  raised,  the  ^S.  672. 
creditor  executes  arrestment  on  the  dependence.     This  is  done,  in 
order  to  a  distinct  attachment  of  the  fund  in  security  of  the  debt, 
although  it  has  already  been  attached  in  order  to  create  a  juris- 
diction.*    In  Whyte  v.  Spottiswoode,  30th  June  1846,  an  opinion  was  ^  1^-  ^^2. 

*  In  deciding  the  case  of  Lindsay  v.  North-  Western  BaUwarj  Company^  27th  January  22  D.  571. 
1S60»  the  Lord  Presideht,  commenting  on  the  prior  case  0^  Douglas  v.  Jones,  30th  June  1831,  9  S.  85G. 
stated  that  it  had  not  been  correctly  reported,  and  that  the  Court  did  not  recognise  the  idea 
that  in  founding  jurisdiction  the  value  of  the  subject  arrested  was  in  any  degree  to  be  the 
measure  of  the  effect  of  the  decree.     "  The  object  of  the  arrestment  is  merely  to  fix  the 
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stated  from  the  Bench,  that  the  arrestment  ad  jurisdictionem  fun- 
dandam  imposes  a  nexus  upon  the  arrested  property  ;  but  the  prudent 
Conveyancer  will,  notwithstanding,  continue  to  observe  the  estab- 
lished practice. 

Arrestment  jurisdictionis  fundandce  causd  is  unnecessary  in  the 

process  of  multiplepoinding,  the  existence  of  a  fund  in  medio  being 

equivalent  to  such  arrestment.    Authorities  for  this  will  be  found  cited 

15  D.  202.        in  Crockart  v.  The  Dundee  and  Arbroath  Railway,  9th  December  1852. 

Arrestment         There  is  another  case  of  arrestment  in  security,  viz.,  where  a 

^«f™ 'JJJIL-  creditor  has  a  liquid  ground  of  debt,  as  a  bill  or  bond,  but  the  term 

WHERE  DEBTOR  , 

vergen*  ad       of  payment  has  not  arrived.     Upon  such  a  document  he  can  obtain 
tnqpuim.  letters  of  arrestment,  when  the  debtor  is  vergens  ad  inopiartu     He 

presents  the  ground  of  debt  in  the  Bill-Chamber,  and  obtains  a  war- 
rant for  letters  of  arrestment,  which  proceed  upon  a  narrative  of  the 
ground  of  debt,  and  that  the  debtor  is  daily  squandering  and  dis- 
posing of  his  means  and  effects,  whereby  he  has  become  vergens  ad 
inopiam,  and  the  will  or  warrant  is  to  arrest  the  debtor's  moveable 
goods  and  gear,  debts,  and  sums  of  money,  etc.,  to  remain  under 
arrestment  "  until  sufficient  caution  he  found  acted'*  (that  is,  made  or 
granted)  "  in  the  books  of  Council  and  Session,  that  the  same  shall  be 
"  made  forthcoming  to  the  complainer"  The  general  rule  is,  that 
arrestment  to  secure  a  debt  payable  at  a  future  time  is  competent 
only  when  the  debtor  is  vergens  ad  inopiam  ;  Pitmedden  v.  Pater  sons, 
M.  813.  17th  July  1678.     In  the  case  of  Macdonald  and  Elder  v.  Macleod, 

^-  ^-  15th  January  1811,  however,  it  was  held  by  some  of  the  Judges,  that 

the  creditor  in  an  annuity  may  secure  the  future  termly  payments 
by  a  present  arrestment,  the  decree  of  furthcoming  operating  as  an 
adjudication  for  a  contingent  debt.  But  the  Court  was  much  divided, 
and  as  no  judgment  was  pronounced,  the  doctrine  could  not  be  relied 
on  in  practice. 

Arrestment  in  Execution. — Lastly,  we  have  arrestment  in  execution 
— that  is,  a  detention  of  the  fund  in  the  arrestee's  hands,  with  a  view 
to  its  immediate  payment  to  the  arrester,  upon  his  showing  that  the 
common  debtor  owes  him  so  much. 

Warraiits  for      Arrestment  in  execution  may  be  imposed — 

ARRESTMENT  IN       Q  \  gy  special  lottcTS  of  arrestment   These  are  obtained  upon  war- 

''  subject  here  so  as  to  give  the  Court  jurisdiction,  and  then  when  the  decree  comes  to 
"  be  pronounced,  it  receives  effect  in  a  foreign  Court  to  the  same  effect  as  any  decree  pro- 
"  nounced  in  a  case  which  the  Court  has  full  jurisdiction  to  deal  with.*' 

Stock  of  the  Caledonian  Eailway  Company  belonging  to  an  English  Railway  Company, 
although  registered  in  the  individual  names  of  the  chairman  and  secretary  of  that  company, 
carriages,  trucks,  etc.,  of  the  English  Company  on  the  Scotch  Company's  line,  and  profits 
of  joint-traffic  due  by  the  Scotch  to  the  English  Company,  were  all  in  this  case  held  to  be 
validly  arrested  by  a  Scotch  creditor  in  the  hands  of  the  Scotch  Company,  so  as  to  found 
jurisdiction  against  the  English  Company. 
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rant  from  the  Bill-Chamber  upon  a  liquid  ground  of  debt,  registered 
or  unregistered  ;  and  the  warrant  is  to  arrest  the  debtor's  goods,  etc., 
to  remain  under  arrestment,  not  until  caution  be  found,  which  is  proper 
only  to  arrestment  in  security,  but  until  the  complainer  be  completely 
satisfied  and  paid  his  debt,  principal  and  interest.  Besides  the  ordi- 
nary warrant,  the  will  may  contain  a  warrant  to  arrest  in  the  hands 
of  persons  furth  of  Scotland. 

(2.)  Letters  of  homing  and  poinding  contain,  as  we  have  seen,  a 
warrant  of  arrestment 

(3.)  Under  the  1  &  2  Victoria,  cap.  114,*  the  warrant  appended  to 
the  extract  decree  is  (§  1)  a  warrant  to  arrest,  upon  which  (§  2) 
arrestment  may  be  used,  in  like  manner  as  if  letters  of  arrestment,  or 
homing  containing  warrant  to  arrest,  had  been  issued  under  the 
Signet  By  the  other  sections  of  the  Act  already  referred  to,  the  same 
provision  is  made  with  regard  to  the  decrees  of  the  sheriff,  and  for 
arrestment  at  the  instance  of  parties  acquiring  right  to  the  extracts. 
Upon  letters  of  homing,  and  consequently  upon  the  extract  decree 
under  the  new  forms,  arrestment  may  be  used  before  giving  a  charge  ; 
Weir  V.  Falconer,  2d  February  1814.  F.  C. 


Arrestment  is  ordinarily  executed  by  the  messenger  or  oflScer  servmg  Modb  of  exe- 
cution OP    " 

BB8TMBMT. 


upon  the  arrestee  a  copy  or  schedule,  by  which,  in  virtue  of  the  war-  ^^^^^  ^^  ^* 


OFBHIPS. 


rant,  he  fences  and  arrests  in  the  arrestee's  hands  a  specified  sum 
owing  by  him  to  the  debtor  or  toothers  for  his  behoof,  with  all  goods, 
gear,  debts,  money,  and  moveable  effects  in  the  arrestee's  hands  be- 
longing to  the  debtor,  to  remain  under  arrestment  at  the  instance  of 
the  creditor,  until  he  be  satisfied  and  paid,  or,  as  the  case  may  be, 
until  caution  be  found.  Of  this  service  an  execution  is  returned.  The 
requisites  of  execution,  as  regards  the  place  and  manner  of  service, 
and  the  form  and  essentials  of  the  copy  and  execution,  we  have  already 
examined. 

In  one  case,  viz.,  in  the  arrestment  of  ships,  the  execution  is  not  Arkestment 
personal,  but  by  direct  attachment  of  the  thing.      This,  and  not 
poinding,  is  the  proper  diligence  for  attacliing  ships  in  security  or  in 
execution.     The  ordinary  warrant  in  a  summons  is  sufficient  to  arrest 
a  sliip,  without  special  warrant  from  the  Lord  Ordinary  on  the  bills 
to  arrest  maritime  subjects;  Clark  v.  Loos,  17th  June  1853.     The  15 D. 760. 
arrestment  is  made  by  affixing  the  copy  to  the  mainmast,  and  chalk- 
ing above  it  the  Royal  initials.     If  the  ship  be  still  on  the  stocks,  it 
may  be  arrested  there,  and  the  copy  in  that  case  is  affixed  to  the 
stem.     The  competency  of  arresting  an  unfinished  ship  is  shown  by 
Mm  V.  Hoar,  1 8th  December  1812.   The  messenger  and  his  cautioner  F.  c. 
are  responsible  for  injury  resulting  from  improper  execution,  as  in 
Kennedy  v.  iPKinnon,  13th  December  1821.  It  is  competent  to  arrest  i  S.  210. 

*  See  also  the  Court  of  Exchequer  Act,  §§  28|  30,  which  contains  similar  proyisions. 
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a  ship,  so  as  to  detain  it  for  a  debt  owing  by  one  who  is  only  part 
owner ;  M'Avlay  v.  OauU,  6th  March  1821. 

In  other  cases,  the  execution  of  arrestment,  as  we  have  seen,  is 
personal ;  but  it  is  incompetent  to  arrest  in  the  hands  of  the  debtor 
himself.     The  arrestee  must  be  a  party  indebted  to  the  debtor,'*'  as 
B         the  purchaser  of  an  estate,  in  whose  hands  the  price  may  be  arrested 
/  p!  10.  ^*  ^^^  instance  of  the  creditors  of  those  to  whom  or  for  whose  behoof 
iBREST-  he  is  bound  to  pay  it ;  Creditors  of  Bonjedward,  24th  November  1753. 
And,  in  JUacfarlane  \.  Forrester,  20th  November  1823,  the  price  of 
05.  a  tenant's  stock,  which  had  been  sold  under  the  landlord's  hypothec, 

was  held  to  have  been  competently  arrested  in  the  hands  of  the  com- 
missioner who  conducted  the  sale  by  a  creditor  of  the  tenant,  subject 
to  the  landlord's  claim.  Where  the  partner  of  a  company  is  in  debt 
to  the  company,  a  creditor  of  the  company  may  arrest,  in  such  part- 
D.  46.  ner's  hands,  the  funds  owing  by  him  ;  HiU  v.  The  CoUege  of  Glasgow, 
13th  November  1849.  The  debt  here  consisted  of  railway  calls  due 
by  a  shareholder  in  a  railway  company.  But  care  must  be  taken,  in 
selecting  the  arrestee,  to  fix  upon  a  party  who  is  directly  indebted  to 
the  common  debtor.  It  is  not  sufficient,  for  instance,  to  arrest  in  the 
hands  of  tlie  factor  of  a  party  who  owes  a  sum  to  the  common  debtor, 
because  the  factor  is  accountable  not  to  your  debtor,  but  to  the  debtor 
of  your  debtor.  Upon  this  principle,  arrestment  in  the  hands  of 
trustees  for  a  party  owing  a  sum  to  the  common  debtor  was  held 
M. 742.  ineffectual;  Campbell  v.  Faikney,  12th  December  1762.     As  arrest- 

ment is  competent  against  the  debtor  in  the  hands  of  a  party  in- 
debted to  him,  so  after  his  death  the  same  diligence  may  be  used  by 
the  creditor  to  attach  funds  owing  to  those  bound  to  represent  him 
11  D.  618;       in  his  liabilities  ;  Globe  Insurance  Company  v.  Scott*s  Trustees,  16th 
296^^^*"  ^PP'     February  1 849,  affirmed  1 4th  August  1 850.    In  this  case,  arrestment, 

used  by  a  creditor  on  the  dependence  of  an  action  against  the  exe- 
cutors confirmed  of  his  debtor,  which  action  was  brought  after  the 
lapse  of  six  months  from  the  debtor  s  death  for  the  purpose  of  secur- 
ing a  debt  given  up  in  the  inventory  of  the  deceased's  estate,  was 
held  to  give  the  arrester  a  preference  over  other  creditors  who  had 
only  cited  the  executors.  In  the  report,  the  distinction  will  be 
found  pointed  out  between  a  trust  for  creditors  and  a  testamentary 
trust.  A  trustee  for  creditors  holds  for  behoof  of  all,  and  all  are 
under  obligation  to  recognise  his  management,  and  are,  therefore, 
excluded  from  disturbing  it.  The  executor,  on  the  other  hand, 
holds  not  as  a  trustee,  but  as  representing  the  deceased,  and  so  is 
liable  to  diligence  as  he  was-f    When  a  party  is  incapable  of  acting 

*  The  creditor  may,  in  certain  circumBtaDceB,  arrest  in  his  own  hands.  See  supra^ 
note,  p.  311. 

t  By  the  recent  Court  of  Exchequer  Act,  19  &  20  Vict.  cap.  56,  §  36,  it  is  made  compe- 
tent, "  notwithstanding  the  death  of  any  person  indebted  to  the  Crown  by  bond  or  other 
"  obligation  on  which  dih'gence  may  competently  proceed,  or  under  any  extract  decree  de- 
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for  himself,  the  arrestment  will  be  laid  in  the  hands  of  his  guardian. 

It  has  been  held  sufficient,  however,  to  execute  arrestment  against  a 

minor  above  pupilarity,  without  service  upon  his  curators  ;  Robertson  M.  2184. 

V.  Ker,  November  1687.     But  in  practice  it  will  be  prudent  to  arrest 

in  the  curator  s  hands  also.     Arrestment  in  the  hands  of  two  trustees, 

the  whole  body  being  six  in  number,  is  inept  ;  Black  v.  Scoitf  22d  8  S.  367. 

January  1830. 

Mr.  Erskine  indicates  an  opinion,  that  it  is  incompetent  to  arrest  Inst.  iii.  6. 
a  debtor's  effects  abroad,  the  possessor  not  being  within  the  jurisdic-       ' 
tion.     But  he  afterwards  notices  a  case,  in  which  the  validity  of  an 
edictal  arrestment  was  sustained.     By  the  Bankrupt  Act,  54  Geo.  iii.  Edictal 
cap.  137,*  §  3,  it  was  expressly  enacted,  that  arrestment  in  the  hands  -^^R^tmbnt. 
of  a  party  furth  of  Scotland  does  not  interpel  him  from  paying  to  the 
original  creditor,  unless  it  be  proved  that  he  was  in  the  knowledge  of 
the  arrestments.     The  intention  of  this  enactment  was  to  protect  a 
debtor  abroad,  who  should  ignorantly  pay  bond  fide,  notwithstand- 
ing the  arrestment.     In  order  to  security,  it  is  very  advisable,  when 
arrestment  is  used  edictally,  to  notify  it  to  the  agent  of  the  arrestee. 
But  such  notice  is  not  essential,  and  it  does  not  confer  a  preference 
over  a  previous  arrestment  regularly  executed  without  notice  ;  Synie  3  S.  372. 
dk  Stewart  v.  Anderson,  7th  December  1824.     Arrestments  against  i  &  2  Vict, 
parties  abroad  are  to  be  made  by  delivery  of  the  schedule  at  the  office  ^'      ' 
of  the  Keeper  of  Edictal  Citations,  in  the  same  manner  as  charges  ; 
Act  of  Sederunt,  24th  December  1838. 

The  same  principle  which  has  provided  indemnity  by  Statute  to 
foreign  debtors  who  shall  pay  in  ignorance,  has  been  admitted  by  our 
Courts  in  defence  of  parties  in  this  country  ;  and  where,  after  arrest- 
ment had  been  used,  payment  was  made  to  the  creditor  himself,  in 
circumstances  where  it  was  not  possible  that  the  arrestee  could  know 
of  the  arrestment,  he  was  held  not  liable  in  second  payment ;  Laid-  ^^}^'  ^^^' 
law  V.  Smith,  26th  October  1841,  affirming  the  decision  in  the  Court  le  S.  867. 
of  Session,  25th  January  1838. 

"  cerning  for  pajmcnt  of  any  penalty,  duty,  or  debt  to  Her  Majesty,  to  proceed  against  the 
"  estate  and  effects  of  such  debtor  by  arrestment,  and  also  by  poinding ;  and  it  shall  not  be 
"  neoessary,  in  order  thereto,  to  cite  or  charge  the  executor  or  other  representative  of  such 
'*  debtor,  or  to  take  any  proceeding  against  such  executor  or  representative ;  but  it  shall  be 
"  competent  to  register  such  bond  or  other  obligation  after  as  before  the  death  of  the  debtor, 
"  and  to  obtain  an  extract  of  the  decree  proceeding  upon  such  recorded  bond  or  obligation, 
"  containing  warrant  to  execute  diligence  in  the  like  terms  as  during  the  lifetime  of  such 
"  debtor ;  and  on  an  afiBdavit  by  any  person  to  the  effect  that  such  debtor  is  deceased,  it 
"  shall  be  lawful  for  the  sheriff,  without  the  form  of  any  previous  charge,  to  cause  arrest  at 
"  once  upon  such  extract,  registered  bond,  or  obligation  or  extract  decree  in  the  hands  of 
"  any  person  indebted  or  supp'^sed  to  be  indebted  to  the  deceased,  and  also  to  poind  the 
"  whole  moTeable  effects  of  the  deceased,  in  the  like  manner  and  to  the  same  effect  in  every 
"  respect  as  if  the  deceased  were  still  in  life,  and  had  been  duly  charged,  and  the  charge 
"  had  expired." 

*  This  Act  having  been  repealed  {gvprOf  p.  52),  an  Act  was  passed,  inter  aUa,  to  re- 
enact  the  provision  referred  to  in  the  text,  viz.,  the  Act  19  &  20  Vict.  c.  91.    See  §  1. 
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ABLE. 


Vide  note, 
p.  311. 


The  arrestment  will  not  be  effectual,  if  the  arrestee  be  not  in  pos- 
session of  the  debtor's  property,  when  it  is  executed.  Accordingly, 
arrestment  in  the  hands  of  a  consignee,  used  before  arrival  of  the 
goods,  was  found  inept ;  Stalker  v.  Aiton,  9th  February  1759.  And 
arrestment  by  the  creditor  of  a  deceased  party  in  the  hands  of  the 
next  of  kin  will  be  unavailing,  if  used  before  their  title  to  the  pro- 
perty is  completed  by  confirmation  ;  Atkinson^  Mure,  &  Boyle  v.  Lear- 
month,  14th  January  1808.  The  possession  of  the  arrestee  must  be 
a  bond  fide  and  complete  custody  ;  and  so,  when  two  parties  occupied 
separate  portions  of  the  same  cellar  with  their  respective  goods, 
arrestment  in  the  hands  of  one  of  them  for  the  debt  of  the  other  was 
disallowed,  because  he  was  not  custodier,  or  in  any  proper  sense  a 
possessor  of  the  other's  property ;  Htmter  v.  Lees,  19th  January  1733. 
A  party  having  abandoned  his  domicile  in  this  country,  and  granted  a 
mandate  to  his  law-agent  to  take  charge  and  dispose  of  the  furniture 
and  effects  in  his  house,  that  was  held  to  be  possession  on  the  part 
of  the  agent,  sufficient  to  validate  arrestments  in  his  hands  at  the 
instance  of  a  creditor  of  his  constituent ;  Brown  v.  Blaikie,  26th 
November  1850.  The  tenant  of  a  furnished  house  does  not  possess  it 
in  such  a  character  as  to  make  the  furniture  arrestable  in  his  hands  ; 
Davidson  v.  Murray,  11th  December  1784.  In  such  circumstances, 
it  was  here  held,  that  poinding  was  the  only  proper  diligence.  Upon 
the  same  principle  it  was  held  that  carts  and  horses  belonging  to  a 
company  of  carriers  were  not  competently  arrested  in  the  hands  of  a 
clerk  to  the  company,  although  the  stable  containing  them  was  taken 
in  his  name  ;  Bums  v.  Bruce  <b  Baxter,  27th  February  1799  ;  and  a 
poinding  prevailed  here  over  a  previous  arrestment.  Baron  Hume 
also  reports  the  case  of  an  attempt  to  arrest  a  horse  standing  in  a 
smithy  to  be  shod,  by  serving  the  copy  on  the  smith  ;  but  the  Court 
held  there  was  no  possession,  and  the  custody  too  transient  to  form 
the  ground  of  arrestment ;  Neilson  v.  Smiths,  etc.,  20th  February  1821. 
The  competency  of  arrestment  of  grain  in  the  hands  of  the  miller, 
and  of  arrestment  in  various  other  cases  of  possession  merely  tempo- 
rary, is  discussed  in  Cunningham  v.  Home,  1 7th  November  1 760  ;  and 
in  Hume  v.  Baillie,  29th  May  1852,  a  horse  was  held  not  arrestable 
in  the  hands  of  an  innkeeper,  the  master  being  a  guest  in  the  inn»  or 
in  the  hands  of  a  friend  whom  the  debtor  is  visiting. 

The  next  question  is — What  property  is  arrestable  ?  and  the  answer 
is  generally — The  whole  moveable  property  to  which  the  debtor  has 
right,  whether  it  consists  of  sums  payable  to  him,  or  of  moveables  or 
goods  belonging  to  him,  provided  always  that  these  are  in  the  hands 
of  third  parties.  Personal  bonds  containing  a  clause  of  interest, 
which,  as  we  have  seen,  were  at  first  heritable,  could  not  formerly 
be  arrested.  But  the  Act  1661,  cap.  61,  declares  all  sums  owing  by 
bonds,  contracts,  and  other  personal  obligations  arrestable,  if  not 
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followed  by  infeftment,  although  bearing  payment  of  annual-rent. 
Under  this  Statute,  the  sum  in  a  heritable  bond  has  been  found 
arrestable,  although  infeftment  had  been  taken,  because  the  sasine 
was  not  registered,  and  unregistered  sasines  are  null  in  relation  to 
third  parties;  Stewart  \,  Dundas's  Creditors,  20th  February  1706.  M.  705. 
The  proceeds  and  price  of  heritable  property  in  the  hands  of  trustees 
are  arrestable,  whether  held  by  them  for  creditors,  as  in  Orierson  v.  M.  759. 
Ramsay,  25th  February  1780 ;  or  for  legatees  ;  Douglas  v.  Mason,  M.  16213. 
29th  June  1796;  Pindar  v.  Davidson,  etc.,  27th  May  1824.     The  3  S.  69. 
sum  in  a  policy  of  insurance  is  arrestable  during  the  life  of  the  party 
insured,  and,  if  he  dies  before  another  premium  falls  due,  the  attach- 
ment is  effectual ;  Strachan  v.  M^Dougle,  1 9th  June  1835.     Here  the  13  S.  964. 
question,  whether  the  arrestment  would  subsist  after  payment  of 
another  premium,  was  reserved.* 

While  the  general  rule  is,  that  all  the  debtor's  moveable  property  Funds  subject 
is  attachable  by  arrestment,  we  must  except  such  funds  as  had,  pre-  DE^nnA-noN 
viously  to  the  arrestment,  been  competently  applied  or  destined  to  a  »ot  arrest- 
particular  purpose,  which  the  arrestment  would  defeat.     Thus,  where 
money  belonging  to  a  trust  had  been  consigned  in  bank,  it  was  held 
primarily  applicable  towards  payment  of  the  expenses  of  the  trust- 
management,  and  the  Court  would  not  allow  that  purpose  to  be  de- 
feated by  an  arrestment  at  the  instance  of  one  of  the  trustees  for 
a  debt  owing  to  himself;   Wight's  Trustees  v.  Allan,  12th  December  3  D.  243. 
1840.     In  like  manner,  money  consigned,  in  order  to  be  applied  to 
the  redemption  of  a  wadset,  was  held  not  arrestable  by  a  creditor  of 
the  consignee ;  Mackenzie  v.  Tua^ch,  22d  June  1739.     But,  after  the  M.  713. 
wadset  has  been  declared  to  be  dissolved,  the  money  being  no  longer 
subject  to  the  purpose  of  consignment,  arrestment  becomes  the  proper 
mode  of  attachment,  and  was  preferred  to  inhibition  in  Stormonth  v.  F.  C. 
Robertson,  24th  May  1814.     Upon  the  same  principle,  alimentary  Aumentary 
funds  cannot  be  arrested,  beinff  destined  by  their  constitution  to  a  ^^^  *^» 

,  ,  NOT  ARREST- 

particular  purpose  ;  and  it  has  been  held,  that  an  income  of  £1800  able. 
provided  to  a  peer  is  not  beyond  the  limits  of  what  can  be  declared 
alimentary,  so  as  to  exempt  it  from  diligence ;  Harvey  v.  Colder,  13th  2  D.  1095. 
June  1840.     And  an  alimentary  annuity  of  £200  to  the  second  son 
of  a  lady  of  property  has  been  found  not  arrestable  ;  Smith  v.  Bell  and  17  D.  778. 
Innes,  29th  May  1855.     King's  pensions,  being  designed  for  aliment, 
are  not  arrestable,  though  not  declared  to  be  alimentary ;  Dick  v.  M.  10387. 
Dick,  22d  December  1676.     For  the  same  reason,  and  in  terms  of 
various  Acts  of  Sederunt,  the  salaries  of  Judges  in  the  Court  of 
Session  are  not  arrestable.     Servants'  fees  cannot  be  arrested,  except- 
ing in  so  far  as  they  exceed  what  is  requisite  for  their  proper  main- 

*  Arrestinent  is  the  proper  diligence  for  attaching  shares  in  a  Joint-Stock  Companj, 
Tegistered  under  19  &  20  Vict.  c.  47,  which  declares  that  such  shares  shall  be  personal,  and 
adjadication  was  held  to  be  incompetent ;  Sinclair  r.  Sfaples,  27th  January  1860.  22  D.  600. 
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tenance.  And  by  1  Victoria,  cap.  41,  §  7,  the  wages  of  labourers  and 
manufacturers,  so  far  as  necessary  for  their  subsistence,  are  declared 
alimentary,  and  not  liable  to  arrestment.  A  minister's  stipend  is 
arrestable  ;  Smith  v.  Earl  of  Moray,  13th  December  1815.  Bills  of 
exchange,  which,  like  bags  of  money,  pass  from  hand  to  hand,  and 
have  the  privilege  of  freedom  of  currency,  cannot  be  arrested  in  the 
hands  of  an  indorsee  ;  Dick  v.  OoodaU  and  Co.,  1st  June  1815. 

Future  debts  are  not  arrestable — that  is,  those  in  regard  to  which 
the  obligation  to  pay  has  not  yet  arisen.  But  this  rule  does  not  ex- 
tend to  debts  for  which  the  obligation  is  already  perfect,  although  the 
term  of  payment  have  not  arrived.  Thus,  the  principal  sum  in  an 
obligation  may  be  arrested  before  the  term  of  payment,  because  it  is 
due,  although  not  yet  payable ;  but  the  interest  to  become  due  at  a 
term  not  yet  current  is  not  arrestable,  because  it  is  neither  payable 
nor  due.*  It  is  no  objection  to  an  arrestment,  that  the  sum  arrested 
is  under  litigation,  and  will  not  be  due  if  the  arrestee  succeed  in  the 
suit ;  because  this  is  not  a  future  debt,  the  arrestee,  if  subjected  in 
payment,  being  liable  not  from  the  date  of  the  future  decree,  but  from 
the  time  when  the  decree  shall  ascertain  the  debt  to  have  become 
due  ;  Wardrop  v.  Fairholm,  19th  December  1744.  Under  this  rule, 
by  arresting  the  interest  of  heritable  debts  and  the  rents  of  heritable 
property,  a  creditor  attaches  only  such  interest  as  may  be  in  arrear, 
and  that  which  has  begun  to  accrue  for  the  current  term,  and  will  be 
payable  upon  the  next  term  day  ;  Livingston  v.  Kinloch,  10th  March 
1 795.  From  this  case  it  will  be  found,  that  arrestment  of  rents  used 
after  Martinmas  attaches  the  current  rent  payable  at  the  following 
term  of  Whitsunday.  The  same  principle  was  applied  to  annuities 
in  the  case  of  Corse  v.  Masterton,  31st  January  1705,  although,  had 
the  annuitant  died  before  the  term,  nothing  might  have  been  due  for 
the  current  term.  When  an  annuity  is  payable  weekly,  arrestment 
covers  the  arrears,  and  the  sum  payable  for  the  current  week ;  Smith 
and  Kinnear  v.  Bums,  23d  June  1847.  The  term-day  is  the  last 
day  of  the  half-yearly  term,  and,  therefore,  arrestment  used  on  the 
15th  of  May  does  not  affect  the  rent  payable  at  the  ensuing  Martin- 
mas ;  Wright  v.  Cunningham,  23d  June  1802.  Here  arrestment  used 
on  11th  November  was  found  not  to  attach  the  rent  payable  at  Whit- 
sunday next,  because  the  whole  term-day  must  elapse  before  the 
currency  of  the  new  term  commences.     The  effect  of  arrestments 

*  The  case  o{  MarsliaUY,  Nimmo  and  Co,^  18th  December  1847,  illustrates  the  doctrine 
here  stated.  Id  this  case,  after  a  tradesman  had  entered  into  a  contract  to  slate  a  house, 
and  had  laid  down  the  materials  on  the  premises,  but  before  the  work  had  been  actually 
begun,  arrestments  were  used  in  the  hands  of  the  employer  by  the  party  who  fumisheil  the 
slates.  Subsequent  to  the  completion  of  the  contract,  another  creditor  of  the  tradesman 
arrested  in  the  employer's  hands  the  sums  due  by  him  under  the  contract,  and  a  compe- 
tition arose.  The  Court  preferred  the  first  arrestee.  Lord  Mokcrbifp  observing : — "I  sec 
"  no  reason  to  doubt  that  an  arrestment  of  a  claim  of  this  nature  is  good." 
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depends  upon  the  legal  term  at  which  the  rent  would  bo  payable,  if 
the  payment  were  regulated  by  law  and  not  by  agreement ;  and  so,  if 
one  arrest  the  tennis  rent  which  is  current  according  to  the  legal  rule, 
it  is  effectually  attached,  although  by  lease  or  agreement  it  be  not 
payable  at  the  legal  term,  but  at  a  later  period,  the  effect  of  the 
agreement,  as  regards  the  arrester,  being  merely  that  he  cannot 
require  payment  until  the  conventional  term  has  arrived  ;  Handyside  F.C. 
V.  Ccbbynand  Lee,  15th  January  1813. 

The  general  effect  of  arrestment  is,  that  it  creates  an  inchoate  at-  Effect  of  ar- 
tachment  in  favour  of  the  arrester  over  the  arrested  fund  and  interest  *^'"'^'*'r  ™ 

CHEATING  A 

accruing  on  it.  Ulterior  steps  are  requisite  to  convert  this  attach-  nexus. 
ment  or  restraint  into  a  direct  application  towards  satisfaction  of  the 
arrester's  claim,  but  in  the  meantime  there  is  a  tie  created  in  his 
favour.*  The  fund  is,  in  legal  phrase,  rendered  litigious — that  is,  the 
subject  of  legal  discussion,  and  the  arrestee  is  liable,  if  in  the  face  of 
the  arrestment  he  pay  to  the  common  debtor.  After  the  arrestee's 
death,  his  heir  is  not  bound  to  know  of  the  arrestment,  and  will  not, 
therefore,  be  liable  if  he  pay  in  ignorance  of  it.  But  the  neanis  created 
by  the  diligence  still  subsists  to  this  effect,  that  the  creditor  upon  an 
arrestment  in  th'e  hands  of  a  deceased  party  may  sue  his  representa- 
tive to  make  the  fund  furthcoming,  and  a  creditor  in  this  position  is 
preferred,  on  account  of  his  priority  of  date,  to  one  who  arrests  in  the 
hands  of  the  representative  ;  Earl  of  Aberdeen  v.  Scot's  Creditors^  M.  774. 
22d  December  1738.  The  arrestment  subsists  also  after  the  death  of 
the  common  debtor.  It  is  true,  that,  by  decisions  reversing  the  doc- 
trine previously  established  by  a  series  of  judgments,  one  who  obtains 
confirmation  as  executor-creditor  of  the  common  debtor,  is  preferable 
to  a  party  who  had  arrested  before  his  death  ;  Wilson  and  M'LeUan  2  S.  430. 
v.  Fleming^  26th  June  1823.  But  this  is  not  because  the  nexus  of 
the  arrestment  is  dissolved  by  death,  but  because  confirmation  is  held, 
like  poinding,  to  be  a  more  perfect  diligence  than  arrestment. 

In  order  to  complete  this  diligence,  there  is  required  a  legal  process  Furthoomixo. 
to  obtain  the  order  of  a  Judge  upon  the  arrestee  to  make  payment  to 
the  arrester.  This  is  called  the  process  of  furthcoming,  which  is  com- 
petent in  any  Court.  It  is  directed  by  the  arresting  creditor  against 
the  arrestee ;  and,  as  he  must  in  this  process  establish  his  right  to 
the  fund,  by  proving  that  he  is  a  creditor  of  the  common  debtor,  the 

*  By  the  recent  Court  of  Exchequer  Act,  it  is  made  lawful  for  the  Sheriff,  by  virtue  of  the 
extract  decree,  to  cause  arrestment  to  be  used  thereon  in  the  hands  of  any  person  in  common 
form,  "  and  such  arrestment  shall  operate  to  transfer  to  the  Croum,  preferably  to  all  other 
"  creditors  of  the  Crown-debtor,  all  right  to  and  interest  in  the  arrested  fund,  competent  to 
'*  the  Crown-debtor."  The  arrestee  is  entitled  to  pay  without  abiding  the  institution  of  a 
(nrthcoming ;  it  being  competent,  however,  to  the  Crown,  in  the  event  of  payment  not  being 
made,  to  fuUow  np  the  arrestment  by  a  furthcoming,  and  to  pursue,  and  do  diligence  against, 
the  arrestee,  as  if  the  Crown  stood  specially  assigned  into  the  debt  due  by  him  to  the  Crown- 
debtor  ;  19  &  20  Vict  cap.  56,  §  30. 
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latter  must  also  be  made  a  defender.  The  arrestee  may  state  all 
objections  to  the  regularity  of  the  arrestment,  but  he  is  not  entitled 
to  resist  upon  grounds  relating  to  the  validity  of  the  debt ;  Houston 

11  D.  1490.  V.  Aberdeen  Toum  and  County  Banky  20th  July  1849.  The  latter  are 
the  defences  of  the  common  debtor,  and,  if  he  succeeds  in  establishing 
them,  there  can  be  no  decree  of  furthcoming.  Where  the  arrestment 
has  been  used  upon  a  depending  action,  the  expenses  of  that  action 

4  S.  76.  aro  covered  by  it ;  May  v.  Mcdcolm^  7th  June  1825.     The  same  case 

shows,  however,  that  the  expenses  of  the  furthcoming  are  not  covered. 
When  the  arrested  fund  consists  of  money,  the  decree  of  furthcoming 
ordains  payment  of  it  to  the  arrester.  Wlien  goods  have  been  arrested, 
it  ordains  a  public  sale  and  payment  of  the  price  to  the  arrester.  In 
either  form  the  judgment  constitutes  perfect  diligence  and  a  com- 

M.  687.  pie  ted  right  in  favour  of  the  arrester;  Muirhead  v.  Corrie,  17th 

February  1736. 

Recall  of  ab-  Within  the  limits  of  these  Lectures  it  is  Impossible  to  embrace  the 
whole  subject  of  arrestment.  We  have  now  examined  the  points 
which  most  nearly  concern  the  Conveyancer,  as  bearing  upon  the 
power  of  making  obligations  effectual  through  the  medium  of  this 
diligence.  Upon  the  subject  of  loosing  arrestments  upon  caution, 
therefore,  it  is  necessary  merely  to  refer  to  sections  20  and  21  of  the 
1  &  2  Vict.  Personal  Diligence  Act,  whereby  the  Lord  Ordinary,  subject  to 
^      *  review,  and  the  Sheriff,  are  empowered  to  recall  and  restrict  arrest- 

ments ;  and  as  arrestments  are  in  practice  frequently  withdrawn  by 
private  arrangement,  it  is  necessary  that  the  practitioner  should  be 
F.  C.  aware  of  the  decision  in  Swing,  May,  <t  Co.  v.  Johnstone,  9th  Decem- 

ber 181'S,  where  it  was  held,  that  an  arrestment  had  been  effectually 
recalled  by  a  letter  written  under  false  impressions,  and  that  it  could 
not  be  founded  upon  in  competition  with  a  posterior  arrester  not 
chargeable  with  misleading  the  other.     The  rules  as  to  the  loosing  of 
arrestments,  the  finding  of  caution,  and  the  breach  of  arrestments, 
will  be  found  in  Erskine's  Institutes,  B.  iii.  tit  6,  §§  12,  13,  14. 
CoMrrriTioN         With  regard  to  the  preference  of  arrestments  inter  se,  the  criterion 
UEKTB  inter  $€   ^^  Priority  in  point  of  time,  in  illustration  of  which  it  is  enough  to 
M.  821.  refer  to  the  cases  of  Cameron  v.  Boswell,  28th  February  1772,  where 

an  arrestment  bearing  execution  between  the  hours  of  six  and  seven 
was  preferred  to  one  served  between  seven  and  eight  of  the  same 
M.  823.  afternoon;  and  Wright  y.  Anderson,  28th  January  1774,  where  of 

two  competing  arrestments,  the  one  having  been  executed  between 
five  and  six,  and  the  other  between  five  and  seven,  the  Court  held, 
that  there  was  no  evidence  of  priority,  and  preferred  the  claimants 
pari  pa^stL  It  is  not  prudent  to  delay  the  furthcoming,  because  a 
long  delay  is  held  to  imply  a  relinquishment  of  the  diligence  ;  and 
M.  824.  although,  in  the  case  of  Lister  v.  Ramsay^  25th  July  1 787,  a  prior 
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arrestment  was  sustained,  though  not  followed  out  for  three  years, 

the  objection  of  mora  ought  to  be  carefully  avoided,  and  is  the 

more  hazardous  now,  since  by  the  Personal  Diligence  Act,  §  22,  i  &  2  Vict. 

the  prescription  of  arrestments,  which  was  previously  five,  is  now  ^'  ^'^ 

limited  to  three  years,  to  bo  reckoned  in  future  or  contingent  debts 

from  the  time  when  the  debt  becomes  due  and  the  contingency  is 

purified. 

We  have  already,  in  treating  of  the  assignation,  adverted  to  the  Competition 
rules  of  preference  between  that  conveyance  and  arrestment.     Inti-  with  assiona- 
mation,  by  completing  the  assignee's  right,  gives  him  preference  over '"<'*• 
subsequent  arresters.     Where  the  intimation  and  arrestment  arc  of 
the  same  date  without  an  hour  specified,  they  are  ranked  pari  passu, 
because  there  are  no  elements  for  determining  priority. 

When  a  creditor  is  anticipated  by  arrestment,  at  the  instance  of  P»K'"twwcE», 
another  creditor,  the  remedy  is  either  poinding,  if  it  can  be  carried  ^]^  »*«^««t- 
through  before  decree  of  furthcoming,  or  a  mercantile  sequestration 
within  sixty  days  of  the  arrestment,  in  terms  of  the  83d  section  of 
2  &  3  Vict.  cap.  41.*     Decree  of  furthcoming  has  no  effect  in  making 
arrestment  efiectual,  if  notour  bankruptcy  follow  within  sixty  days 
of  the  arrestment ;  Dohbie  &  Co.  v.  Nishet,  30th  May  1854.     Arrest- 16  D.  882. 
ment  is  also  excluded  by  an  English  commission  of  bankruptcy  M.  voce "  Fo- 
against  the  debtor  ;  Strother  v.  Read,  1st  July  1803  ;  and  also  by  a  H  te^.^A^x. 
commission  of  bankruptcy  issued  in  America ;  Maitland  v.  Hoffman,  No.  4.' 

4th  March  1807.  l^ruT-'A^'!- 

In  conclusion,  I  have  only  again  to  refer  such  as  may  desire  fully  No.  26. 
to  investigate  the  origin  and  nature  of  the  different  steps  of  diligence, 
to  Mr.  Ross's  Lectures  ;  and  those  who  wish  for  minute  and  accurate 
information  regarding  the  details  of  the  practice,  will  find  it  in  Mr. 
Darling's  work  on  the  powers  and  duties  of  messengers-at-arms  and 
other  ofiScers — a  treatise  compiled  with  much  care."f" 


We  have  now  completed  that  portion  of  our  work  which  embraces 
the  creation  and  use  of  personal  obligations  by  bond.  We  have  seen 
how  the  obligation  is  constituted,  and  the  bond  framed — traced  it 
into  the  hands  of  the  assignee,  and  of  those  who  may  subsequently 
in  succession  acquire  right  to  it.  We  have  ascertained  how  it  may 
be  extinguished  by  the  voluntary  performance  of  the  debtor,  and 
discharge  of  the  creditor ;  and,  lastly,  where  implement  cannot  be 
obtained  voluntarily,  we  have  examined  the  steps  and  forms  of  com- 

*  This  Act  having  been  repealed,  a  similar  provision  is  contained  in  the  Bankruptcy 
(Scotland)  Act,  1856  ;  suprOf  p.  52,  note. 

t  Reference  may  also  be  made  to  Mr.  Campbell's  treatise  on  the  Law  and  Practice  of 
Citation  and  Diligence,  based  on  Mr.  Darling's  work,  but  more  adapted  to  modern  forms 
and  prooedare. 
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pulsion  which  may  be  used  against  the  person  and  property  of  the 
debtor,  in  order  to  enforce  performance.  The  ground  which  we  have 
traversed  may  sometimes  have  appeared  dreary  and  uninviting,  but 
the  time  has  not  been  misspent  if  we  have  thus  obtained  an  acquain- 
tance with  the  principles  which  regulate  the  constitution  and  use  of 
written  personal  obligations. 

We  shall  now  proceed  to  trace  through  the  same  successive  stages 
the  peculiar  forms  of  conveyancing  which  are  practised  in  the  use  of 
bills  and  promissory-notes. 


CHAP.  y.  BILLS  AND  PBOMISSOBT-NOTBS.  325 


CHAPTER  V. 


BILLS  AND  PBOMISSORT-NOTES. 


We  are  now  to  direct  our  attention  to  a  kind  of  writings,  which  in  Gbitsbal  wa- 
their  form  and  mode  of  use  are  altogether  peculiar,  and  exempted  in  toot  o^'b""* 
many  important  respects  from  the  regulations  applied  to  deeds.  Bills  and  pbomib- 
and  promissory-notes  have  special  characteristics  and  privileges,  cor-  *®**-"^"*- 
responding  to  their  proper  purpose  and  use.  The  bill  of  exchange 
was  originally  designed  as  a  medium  for  the  payment  of  debts,  owing 
by  the  subjects  of  one  state  to  those  of  another.  This  object  it  ac- 
complished in  a  manner  the  most  simple  and  effectual.  A  bill  may 
be  described  as  an  open  letter,  in  which  the  writer  requests  the  person 
to  whom  it  is  addressed  to  pay  a  specified  sum  of  money  to  a  third 
person,  who  is  named.  The  advantages  to  all  concerned  of  such  an 
expedient  for  settling  the  mutual  claims  of  persons  residing  in  dif- 
ferent countries  or  at  a  distance  from  each  other,  are  obvious.  Sup- 
pose the  sum  of  £1000  to  be  owing  by  a  merchant  in  Leghorn  to 
another  in  London,  and  that  the  third  party  is  one  going  from  Lon- 
don to  Leghorn,  and  having  occasion,  in  the  latter  city,  for  a  sum  of 
£1 000.  Instead  of  carrying  the  coin  with  him,  at  much  trouble  and 
great  risk,  he  pays  his  £1000  to  the  London  merchant,  and  gets  for 
it  a  bill,  or  draft  upon  the  debtor  in  Leghorn,  by  means  of  which  the 
money  will  be  at  his  command  upon  his  arrivaL  The  creditor  in 
London  receives  what  is  due  to  him,  with  the  same  facility  as  if  it 
were  owing  by  a  fellow-citizen,  and  the  foreign  debtor  is  enabled  to 
pay  his  debt,  and  is,  at  the  same  time,  as  effectually  discharged,  as  if 
the  hazard  and  expense  had  been  incurred  of  sending  a  messenger 
with  bags  of  money  from  Leghorn  to  London  to  pay  the  amount  and 
take  the  creditor's  receipt  Being  thus  intended  by  their  primary 
purpose  to  adjust  the  mutual  claims  of  parties  subject  to  different 
governments,  bills  of  exchange  are  in  a  large  measure  subject  to 
rules  of  a  wider  application  than  are  found  in  the  Municipal  laws  of 
any  one  country.  In  so  far  as  is  necessary  for  the  ready  and  secure 
negotiation  of  mercantile  transactions  between  the  subjects  of  different 
states,  the  Municipal  Law  wisely  defers  to  certain  general  principles, 
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which,  owing  their  origin  to  a  common  perception  of  their  justice 
and  equity  and  convenience,  have  been  established  by  general  con- 
sent and  long  usage,  and,  although  not  embodied  in  any  substan- 
tive form,  are  known  by  the  collective  name  of  the  Law  Merchant. 
Bills  of  exchange  were  thus  originally  a  system  of  conveyancing 
adapted  to  the  whole  human  family  without  national  distinction,  and 
it  was  an  inherent  necessity  of  such  a  system,  that  its  forms  should 
be  simple  and  easily  understood  and  practised,  and  that  such  credence 
and  facilities  of  execution  should  be  extended  to  its  documents  as 
would  give  to  all  parties  the  same  confidence  in  transacting  with  the 
subjects  of  a  foreign  state,  which  in  other  matters  they  feel  under  the 
protection  of  their  own  laws.  The  success  with  which  this  object 
was  achieved  by  the  common  sense  of  men  directed  to  a  point  of 
common  interest,  and  the  conveniences  observed  to  result  from  the 
system,  led,  no  doubt,  to  the  introduction  of  a  similar  system  among 
the  subjects  of  this  kingdom,  the  documents  employed  in  which  are 
called  inland  bills,  in  contradistinction  to  foreign  bills,  which  are 
named  bills  of  exchange ;  and  although  inland  bills  were  at  first 
confined  to  matters  properly  mercantile,  they  have  gradually  been 
extended  in  their  application,  so  as  to  embrace  transactions  not  con- 
nected with  commerce  ;  and  thus,  from  a  system  founded  upon  the 
confidence  reposed  in  each  other  by  those  who  are  subjects  of  different 
states,  we  have  derived,  and  have  settled  by  Statute  upon  the  prin- 
ciples applied  to  foreign  bills  by  the  custom  of  merchants,  a  method 
of  internal  conveyancing,  widely  developed,  and  afibcting  property  of 
vast  amount,  of  which  the  writings  are  of  the  simplest  character, 
authentic  without  solemnity,  and  having  their  performance  secured 
by  stringent  rules  and  summary  execution. 

It  is  remarkable  that  there  is  no  evidence  of  the  use  of  bills  of  ex- 
change among  the  Romans,  the  more  so  as,  in  a  passage  referred  to 
by  Pothier,  we  find  Cicero,  in  the  24th  Epistle  of  the  1 2th  Book  of 
his  letters  to  Atticus,  inquiring,  in  the  view  of  his  son  going  to  Athens, 
"  quod  iUi  opus  erit  Atiienis^  permutari  nepossit,  an  ipsi  ferendum 
"  sit*' — that  is,  whether  he  will  be  able  to  procure  what  he  requires 
in  Athens  by  exchange,  or  whether  he  must  carry  it  with  him.  This, 
however,  as  Pothier  shows,  is  evidence  merely,  that  the  want  of  a 
system  of  exchange  was  felt,  for  that  none  such  existed  is  proved  by 
the  practice  of  money-lenders  to  send  along  with  the  trader  on  his 
voyage  a  slave  to  receive  the  amount  of  their  loan  upon  his  arrival  at 
the  port  where  his  merchandise  w^as  converted  into  money — a  practice 
which  could  not  have  existed  had  the  method  of  remittance  by  bill 
of  exchange  been  known.  The  general  disregard  or  contempt  for 
commercial  pursuits  among  the  Romans  lends  a  general  confirmation 
to  this  proof  of  their  ignorance  of  the  method  and  practice  of  excliange 
of  money,  and  it  affords  a  striking  view  of  the  entire  change  of  senti- 
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ment  as  well  as  of  habit,  in  modem  times,  when  we  consider  how  in- 
timately that  practice  is  now  connected  with  the  affairs  of  nations  and 
individuals,  and  how  indispensable  it  is  to  the  wellbeing  and  the  very 
existence  of  commercial  relations.  It  is  calculated  upon  a  probable 
estimate,  founded  on  the  number  of  stamps  sold,  that  the  value  of  bills 
and  notes  used  in  Great  Britain  alone,  exceeds  in  one  year  the  sum 
of  three  hundred  millions  of  pounds  sterling. 

We  read  that  paper  money  was  used  in  the  Mogul  empire  in  China 
at  the  beginning  of  the  thirteenth  century.  In  Europe,  bills  of  ex- 
change are  said  to  have  owed  their  origin  to  necessity,  the  frequent 
motlier  of  invention,  having  been  devised  by  the  Jews  upon  their 
banishment  from  Guienne  in  1287  and  from  England  in  J290  as  an 
expedient  for  withdrawing  their  property  out  of  the  countries  from 
which  they  had  been  expelled  into  those  where  they  had  chosen  to 
reside.  The  origin  of  bills  has  also  been  ascribed  to  the  Florentines^ 
expatriated  after  the  struggle  between  the  Guelph  and  Ghibelline 
factions,  as  a  means  of  removing  their  effects  from  Florence  to  Lyons 
and  other  places  where  they  had  taken  refuge.  These  conjectures 
have  a  chronological  agreement  with  the  fact  ascertained  by  a  Vene- 
tian law,  that  bills  of  exchange  were  in  use  in  the  fourteenth  century; 
nor  do  they  want  a  foundation  of  probability  in  the  nature  and  form 
of  the  bill  of  exchange  itself.  In  England,  so  early  as  the  year  1255, 
we  find  a  remarkable  instance  of  the  use  of  bills  of  exchange.  Henry 
iiL  having  contracted  a  large  debt  to  the  Pope  in  an  attempt  to 
make  his  son  King  of  Sicily,  the  sovereign  pontiff  was  importunate 
for  payment,  in  order  to  rid  himself  of  the  Italian  merchants  who  had 
made  the  advance.  At  the  suggestion  of  the  Bishop  of  Hereford, 
these  merchants  drew  bills  upon  all  the  rich  bishops,  abbots,  and 
priors  in  England,  which  these  dignitaries  were  compelled  to  accept 
and  pay  under  threats  of  excommunication — a  result  of  financial 
rather  than  of  moral  benefit  flowing  from  the  then  existing  diplo- 
matic relations  with  Rome. 

Before  proceeding  to  examine  in  detail  bills  and  notes,  it  will  be 
useful  to  advert  for  a  moment  to  the  general  nature  and  form  of  the 
foreign  bill,  or  bill  of  exchange,  the  inland  bill,  and  the  promissory- 
note. 

The  foreign  bill  was  introduced,  as  we  have  seen,  for  the  purpose  Nature  and 
of  transmitting  money  from  one  country  to  another,  or,  as  Mr. 
Erskine  expresses  it,  to  make  payment  in  distant  places  easy  and 
safe.  It  was  called  a  bill  of  exchange,  because  the  price  of  it  depended 
upon  the  exchange  of  money — that  is,  the  difference  in  the  value  of 
money  where  it  was  drawn  and  purchased,  as  compared  with  its 
value  in  the  place  drawn  upon,  and  where  it  was  payable.  In  its 
form,  this  document  is  simply  an  order  or  request  by  a  party  in  one 
country,  who  is  called  the  drawer,  requesting  the  person  to  whom  it 
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i>  is  addressed  in  another  country,  and  who  is  called  the  drawee,  to  paj, 
ILL  ^^  or  within  a  time  specified,  a  certain  sum  of  money  to  a  third  party, 
who  is  called  the  payee,  or  to  any  person  whom  the  payee  may  autho- 
rize. In  order  to  obviate  the  risks  connected  with  distant  transmis- 
sion by  land  or  sea,  foreign  bills  are  commonly  drawn  in  sets — that 
is,  the  bill  is  written  in  three  parts  or  copies,  eacli  of  which  is  num- 
bered, and  the  order  to  pay  in  each  copy  is  made  conditional  upon 
the  other  two  being  unpaid.  The  following  is  an  example  of  the 
form  of  a  foreign  bill,  drawn  by  a  merchant  in  Canada  upon  his  cor- 
respondents in  England : — 

£1000  8f,  Montreal,  Ut  June  1847. 

Ninety  days  after  sight  of  this  my  first  of  exchange 
{second  and  third  of  the  same  tenor  and  date  not  paid),  pay  to  A. 
A,  or  to  his  order,  One  thousand  pounds  sterling  value  received  from 
him  in  goods. 

{A  ddress)  {Signature) 

The  parties  to  a  foreign  bill  being  of  different  kingdoms,  the  rights 
and  questions  arising  from  that  document  are  regulated,  as  we  have 
seen,  by  the  principles  of  mercantile  law,  and  the  municipal  law  is 
applied  only  where  it  interferes  by  positive  Statute,  as  is  done  in 
Scotland  with  regard  to  prescription  and  execution. 
ruRE  AKD  The  inland  bill  sprang,  as  we  have  seen,  from  the  conveniences 

observed  to  attend  upon  the  bill  of  exchange,  and  it  was  found  to  be 
peculiarly  well  adapted  for  the  settlement  of  the  price  of  goods  or  of 
other  debts  of  a  mercantile,  and  eventually  of  any  other  description, 
which  were  not  immediately  payable.*     From  the  legal  character 
which  the  bill  obtained,  the  creditor  in  debts  of  the  kind  referred  to,  by 
obtaining  his  debtor's  bill,  was  placed  in  the  same  advantageous  posi- 
tion as  if  he  had  by  anticipation  obtained  a  judicial  decree  for  the 
amount.     Through  the  medium  of  the  capitalist  or  banker  also,  he 
could  convert  the  future  claim  into  immediate  cash,  diminished  only 
by  the  interest  discounted.     Thus  the  purchaser  got  his  credit,  the 
seller  his  ready  money,  and  the  man  of  capital  an  investment  for  hi^ 
unemployed  funds.     It  cannot  be  wondered  at,  that  a  system  so  at 
vantageous  to  all  should  have  been  eagerly  embraced  by  those  engage 
in  trade,  and  that,  so  soon  as  the  jealousy  of  the  law  was  remov 
(for  it  was  long  before  the  inland  bill  came  to  be  viewed  with  t 

♦  An  inland  bill  is  thus  defined  by  19  &  20\ict  cap.  60,  §  12  :— '*  Every  bill  of  excb« 
*'  drawn  in  any  part  of  the  United  Kingdom  of  Chreat  Britain  and  Ireland^  the  islanc? 
"  Man^  Oiiemsey,  Jersey^  Alderncy,  and  Sark^  and  the  islands  adjacent  to  any  of  t' 
"  being  part  of  the  dominions  of  Her  Majesty  ;  and  made  payable  in  or  drawn  npor 
"  person  resident  in  any  part  of  the  said  United  Kingdom  or  islands,  shall  be  deemed 
"  an  inland  bill ;  but  nothing  herein  contained  shall  alter  or  affect  the  stamp-dnty,  i 
"  which  but  for  this  enactment  would  \h:  payable  in  respect  of  any  such  bill." 
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favour  it  now  receives),  and  so  soon  as  legal  countenauce  and  facilities 
were  extended  to  the  practice,  it  should  have  been  widely  adopted. 
There  may  be  three  parties  to  the  inland  bill,  as  there  arc  to  the  bill 
of  exchange  ;  but,  in  Scotland,  there  are  more  generally  two,  viz.,  the 
drawer  and  the  drawee,  the  amount  being  made  payable  directly  to 
the  drawer  himself.    The  inland  bill  then  may  bo  in  these  terms : — 

£100  Sf.  Editibuiyjh,  1st  Nov'.  1847. 

Three  months  after  date,  pay  to  me  or  my  order,  the  sum  af  Oiis 
hundred  pounds  sterling,  value  received. 

{^A  dd7-ess.)  {Signature.) 

Tlic  promissory- note  is  nearly  allied  to  the  inland  bill  in  its  purpose  Katurb  a 
and  use,  being  chiefly  adapted,  and  for  the  most  part  probably  t 
ployed,  for  (he  acknowledgment  and  constitution  of  existing  debts.  ii< 
In  form  it  is  simpler  than  either  the  bill  of  exchange  or  inland  bill, 
and  it  admits  of  only  two  parties,  one  the  maker,  who  promises  at  a 
certain  date,  or  within  a  certain  time,  to  pay  a  sum  specified  to  the 
other,  who  is  named  the  payee.    Instead  of  an  order  or  request,  there- 
fore, as  in  the  bill,  the  promissory-note  contains  a  promise  to  pay ; 
and,  as  the  bill,  when  its  order  is  accepted  by  the  drawee,  becomes 
an  obligation  upon  him,  so  the  promissory-note  is  equivalent  to  a  bill 
drawn  by  the  nialicr  upon  himself  in  favour  of  his  creditor,  and  ac- 
cepted at  the  time  of  drawing.     Tlic  terms,  then,  of  a  promissory-note 
are  to  this  effect : — 

£\00  St".  Edinburgh,  \8t  Nov\  1847. 

On  dem/tiid,  I  promise  to  pai/  to  A.  B.,  or  his  order,  the  sum  of  One 
hundred  pounds  sterling,  for  value  received. 

(Signature.) 

The  forms  now  exhibited  sufficiently  show — what  will  be  amply 
confirmed  in  the  sequel,  when  we  come  to  treat  of  the  acceptance 
and  transmission  of  bills  and  notes — viz.,  that  these  documents  are 
exempted  from  technical  formality,  as  well  as  from  the  solemnities 
of  authentication  ;  and  as  the  law  has  in  these  respects,  as  well  as 
with  regard  to  the  mode  of  execution,  conferred  great  privileges,  so 
it  is  very  stringent  and  exact  in  requiring  a  precise  compliance  with 
regard  to  the  rules  which  it  has  prescribed  with  regard  to  their  sub- 
stance and  negotiation. 

In  order  that  our  examination  of  the  various  parts  and  privileges 
of  bills  and  notes  may  be  the  more  intelligible,  there  being  a  mutual 
relation  and  dependence  in  all  the  particulars,  bo  tliat  each  of  them 
requires,  for  the  thorough  understanding  of  it,  some  knowledge  of  the 
rest,  it  is  desirable  to  point  out  briefly  here  the  general  mode  of  uning 
these  instruments,  and  giving  them  effect. 
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Mode  OP  USING,     When  a  bill,  then,  is  written  and  subscribed  by  the  drawer,  the 
AHD  EFFECT  OP,  jjgj|.  g|.gp  jg^  ^j^|^(j  j^  \^q  acccptcd  bj  tho  drawee.     This  is  not  indis- 
pensable for  all  purposes  of  negotiation,  but  it  is  necessary  in  order 
to  create  an  obligation   upon  the   drawee,  who  is  then  called  the 
acceptor,  and  the  bill,  in  business  language,  is  thenceforth  called  his 

1.  AccEPTAKOE.  acceptanca     The  eflfect  of  acceptance  is  to  complete  the  assignment 

of  the  drawer's  funds  in  the  hands  of  the  drawee  to  the  amount  of 
the  bill  in  favour  of  the  payee.  An  accepted  bill  is  the  same  as  a 
promissory-note  with  respect  to  the  obligation  upon  the  debtor.     The 

2.  Trahsfeb-     T^o^t  point  is  the  power  of  transferring  a  bill  or  note.     This  makes  it 
EHCE.  a  fund  of  credit ;  the  payee,  being  able  to  assign  his  future  claim,  is 

enabled  to  obtain  its  present  value.  The  facility  of  transmission  is 
one  of  the  chief  characteristics  and  great  privileges  of  the  bill  or  note. 
If  it  is  payable  to  the  bearer,  it  can  be  transferred  by  mere  delivery. 
If  it  is  payable  to  a  payee  specified,  or  to  his  order,  it  is  transferable 
by  indorsation,  i.e.,  by  his  subscription  upon  the  back  of  the  instru- 
ment; audit  maybe  transferred  indefinitely  by  successive  indorsations. 
Every  one  who  thus  transfers  a  bill  or  note  is  called  an  indorser,  and 
he  who  acquires  right  to  it  by  indorsement  is  called  an  indorsee.  The 
person  in  whose  legal  possession  it  is  for  the  time,  is  called  the  holder. 
As,  after  acceptance,  the  drawer  remains  liable  to  the  payee  for  the 
contents  of  the  bill  or  note,  should  the  acceptor  fail  to  make  pay- 
ment, so  the  payee  remains  liable  to  his  indorsee,  and  each  indorser 
in  succession  remains  liable  to  the  person  to  whom  he  has  indorsed 
the  instrument,  and  all  of  them  are  directly  liable  to  the  holder,  who 
can  thus,  if  the  acceptor  fails  to  pay,  have  recourse  against  every  one 
whose  name  appears  on  the  bill  or  note  either  as  drawer  or  indorser. 

3.  DiBHOKODR.   When  the  bill  or  note  arrives  at  maturity — that  is,  at  the  term  of 

payment,  if  the  acceptor  fails  to  make  payment,  the  holder  takes  a 
protest,*  and  gives  notice  to  the  drawer  and  indorsers,  that  the  bill  or 
note  is  dishonoured.  His  recourse  is  thus  preserved  against  all  con- 
cerned ;  and  then  comes  the  last  distinguishing  feature  and  peculiar 

4.  ExEcunoK    privilege  of  bills  and  notes,  viz.,  execution  by  summary  diligence. 
BY  8DMMARY      fpjj^  protcsfc  is  rccorded  along  with  a  copy  of  the  bill  or  note,  and  an 

extract  is  obtained  containing  a  warrant,  upon  which  execution  may 
proceed  immediately  against  the  whole  parties  upon  a  charge  of  six 
days. 

We  have  stated  the  course  of  procedure  in  its  simplest  form,  and 
only  with  a  view  to  general  perspicuity.  Acceptance  is  not  neces- 
sarily antecedent  either  to  negotiation  or  to  payment  But,  where 
acceptance  is  requisite  and  is  refused,  there  must  be  a  protest  for 
non-acceptance,-|-  and  notice  to  all  concerned,  in  order  to  preserve 
recourse  for  relief  of  such  value  as  may  have  passed  upon  the  bill  or 
note  in  its  unaccepted  form. 

»  See  note,  p.  364.  f  Ibid. 
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We  shall  now  proceed  to  examine  in  detail  the  parts  of  a  bill  or 
note,  and  the  rules  for  its  negotiation  and  enforcement. 

And,  in  the  first  place,  as  regards  the  capacity  of  parties  to  a  bill  Capacitt  of 
or  note,  reference  must  be  made  to  what  has  already  been  stated  ^MaAKD^ 
when  we  examined  the  capacity  of  persons  to  execute  deeds,  and  moteb. 
tlieir  incapacity  by  reason  of  various  grounds  of  disability.    The  prin- 
ciples then  ascertained  determine  the  capacity  or  incapacity  of  parties 
to  bills  or  notes,  as  well  as  to  solemn  deeds,  and  it  is,  therefore,  un- 
necessary to  resume  that  part  of  the  subject. 

Reference  must  also  be  made  to  what  was  stated  in  treating  of  the  Stavpikg  op 
laws  relating  to  stamp-duties,  for  information  regarding  the  stamping  ""^'  ^^" 
of  bills  of  exchange,  inland  bills,  and  promissory-notes.     It  will  be 
remembered  that  such  bills  and  notes  as  are  not  written  upon  stamped 
paper  are  absolutely  and  incurably  void.     When  a  stamp  of  higher 
value  than  is  required  is  used,  the  bill  is  good,  if  the  stamp  be  of  the 
proper  denomination.     Where  a  stamp  of  a  wrong  denomination  has 
been  used,  it  may,  provided  the  duty  paid  be  not  less  than  is  required 
by  law,  be  rectified  upon  payment  of  a  penalty.     The  serious  conse- 
quences of  non-compliance  with  the  Statutes  in  this  particular,  are 
well  illustrated  by  the  case  of  EtUss  v.  Robertson,  15th  February  1833,  ii  S.  397. 
where  an  action  was  founded  on  a  debt  constituted  by  bill,  and  also 
upon  a  trust-deed  and  other  documents  acknowledging  the  debt.    At 
a  late  stage  of  the  litigation,  it  was  objected  that  the  bill  was  written 
upon  a  stamp  bearing  4s.  6d.  of  duty,  whereas  it  ought  to  have  been 
5a.     The  Court  of  Session  disregarded  the  objection,  holding,  accord- 
bg  to  the  Lord  Ordinary's  interlocutor,  that  it  was  excluded  by  delay 
and  personal  exception.     The  decision  was  reversed,  on  the  ground 
of  the  Stamp  Act  alone  ;  5th  April  1 854.     By  1 7  &  18  Vict.  cap.  83,  7  Wil.  &  Sb. 
§  5,  foreign  bills  are  now  subject  to  stamp-duty,  which  the  holder    ^^' 
must  pay  by  affixing  adhesive  stamps,  a  penalty  of  £50  being  in- 
curred by  any  party  who  shall  present,  pay,  or  negotiate  a  foreign 
bill  not  80  stamped.     When  a  bill  purports  to  be  one  of  a  set,  the 
whole  set  must  be  drawn  and  stamped  under  a  penalty  of  £100 ;  and, 
if  one  of  a  set  be  taken  in  payment  or  security  without  getting  deli- 
very of  the  whole  duly  stamped,  the  amount,  by  §  6,  is  not  recover- 
able.    Other  points  requiring  attention  in  connexion  with  the  stamp 
Uws  will  be  more  appropriately  noticed,  when  we  come  to  treat  of 
alterations  and  vitiations  of  bills. 

Bills  or  notes  may  be  written  in  any  language,  and  there  is  no  General  torm 
form  of  words  indispensable  to  their  validity.  All  that  is  necessary  Jotm!"  ^^^ 
i^ithat  there  be  an  absolute  order  or  promise  by  one  party  to  another 
^  pay  a  sum  of  money.  In  England,  expressions  importing  such  an 
order  or  promise,  though  not  conveying  it  in  the  ordinary  phraseology, 
We  been  sustained,  as  where  the  order  was  "  to  deliver  money,"  and 
Ae  promise,  not  "  to  pay,"  but  "  to  be  accountable,"  or  that  "  the 
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Oeneralvorm  "promisee  shall  receive"  a  certain  sum.  In  France,  the  common 
vvnt^^^^u^  language  of  a  bill  is,  " il  vous  plaira  payer"  But  it  appears  not  to 
be  quite  safe  to  employ  the  language  of  courtesy  in  England  ;  for,  al- 
though in  one  case  Lord  Eenton  held  a  document  to  be  a  bill,  which 
was  thus  expressed,  "  Mr.  Nelson  will  much  oblige  Mr.  Webb  by  paj- 
**  ing  to  J.  RufF,  or  order,  twenty  guineas  on  his  account,"  Lord 
Tbnterdbn  held  the  following  not  to  be  a  bill : — "  Mr.  Little,  please 
"  to  let  the  bearer  have  seven  pounds,  and  place  it  to  my  account, 
"  and  you  will  oblige  your  humble  servant,  R.  Slackfobd."  The 
ratio  of  the  latter  judgment  was,  that  the  paper  was  not  a  demand 
by  a  party  having  a  right  to  call  on  the  other  to  pay.  The  fair 
meaning  was,  "  you  will  oblige  me  by  doing  it."  But  this  is  just  the 
language  which  Lord  Kbnyon  sustained.  In  Scotland,  however, 
there  is  a  reason  for  studying  explicitness  in  the  language  of  bills 
and  notes,  which  does  not  exist  in  England.  In  the  latter  country, 
the  remedy  in  the  event  of  failure  in  payment  is  by  an  action  in  the 
Courts.  But  in  Scotland,  as  we  have  seen,  the  creditor  has  by  Sta- 
tute summary  execution  against  his  debtor's  person  and  property ; 
and  it  is  clear  that  a  man's  liberty  and  estate  cannot  be  rendered 
insecure  by  a  document,  of  which  the  terms  are  ambiguous  or  doubt- 
ful. On  this  account,  therefore,  and  in  order  to  keep  fully  available 
the  legal  remedies  in  case  of  non-payment,  it  is  advisable,  though  it 
be  not  imperative,  to  adhere  to  the  words  sanctioned  by  usage,  of 
which  examples  have  been  given. 

Let  us  now  proceed  to  examine  in  detail  the  parts  of  a  bill  accord- 
ing to  the  form  ordinarily  used. 

1.  The  sum  superscribed. —  It  is  usual  to  write  the  sum  drawn  for 
at  the  top  upon  the  left  side.  This  is  not  essential,  and  the  omission 
of  it  would  form  no  objection  to  the  bill  or  note.  It  is  the  sum  written 
in  the  body  of  the  bill  that  determines  its  amount,  and  that  sum  will 
be  the  rule  in  the  event  of  a  discrepancy  between  it  and  the  amount 
superscribed.  But  the  superscribed  sum  may  be  referred  to  for  ex- 
planation ;  Gordon  and  Garrow  v.  Sloss,  3d  June  1848.  Here  a  bill 
was  drawn  for  "  twenty-two  six  shillings  and  eightpence,"  but  bore 
"  £22"  in  figures  in  the  margin.  It  was  sustained  as  a  good  bill 
even  to  warrant  summary  execution. 

2.  JPlace  and  Date. — (1.)  It  is  usual  and  proper  to  superscribe  the 
name  of  the  place,  where  a  bill  or  note  is  made,  but  this  is  not 
absolutely  requisite,  unless  it  may  be  where  the  place  is  essentially 
necessary  by  the  terms  of  the  bill — for  instance,  where  it  bears, 
"  Pay  to  me  here"  in  wliich  case  the  place  of  payment  cannot  be 
ascertained.  The  place  also  seems  to  be  essential  in  a  foreign  bill 
drawn  payable  at  usance  (which  means  the  ordinary  period  of  ex- 
change between  the  places),  for,  in  this  case,  the  date  of  payment 
cannot  be  ascertained  without  knowing  the  place  drawn  from.     We 
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have  seen  that  bank  drafts,  in  order  to  be  exempt  from  stamp-duty, 

must  bear  the  place  where  they  are  written,  and  that  such  flsi^e  Supra,  ^.B9. 

must  be  within  fifteen  miles  of  the  bank. 

(2.)  Mr.  Erskine  says,  that  "  our  usage  rejects  bills  which  have  no 
"  date.''  The  case  cited  in  support  of  this  dictum  (Douglas  and  Lind-  M.  1429. 
say  V.  Brown,  15th  November  1757)  has  evidently  been  referred  to 
under  a  misapprehension,  as  it  relates  not  to  the  necessity  of  a  date, 
but  to  the  validity  of  a  bill  stipulating  interest  from  its  date — a 
point  which  will  claim  our  attention  afterwards.  It  will  be  seen, 
however,  from  the  context  of  the  passage  we  have  quoted,  that  what 
Mr.  Erskine  means  is  such  a  date  as  is  requisite  to  determine  the  Inst.  iii.  2. 26. 
day  when  the  bill  will  be  payable,  for  he  speaks  of  bills  without  a 
date  being  "  designed  by  the  parties  as  lasting  securities  for  sums  of 
"  money."  But  it  is  evident,  that,  when  a  bill  specifies  in  its  body 
the  terra  of  payment  by  year  and  month,  and  day,  or  when  it 
demands  payment  within  a  certain  number  of  months  or  days  after 
sight,  the  design  of  the  instrument  to  produce  a  settlement  of  the 
sum  it  contains  at  the  term  prescribed  is  clear,  whether  a  date  be 
superscribed  or  not.  The  rule,  therefore,  may  be  stated  thus,  viz., 
that  it  is  not  indispensable  that  the  date  of  drawing  or  making  a 
bill  or  note  be  superscribed,  unless  such  date  be  requisite,  in  order  to 
determine  the  day  of  payment.*  It  is  very  necessary,  in  relation  to 
the  date  of  bills  and  notes,  to  keep  in  view  the  1 2th  section  of  the 
Act  55  Geo.  in.  cap.  184,  which  imposes  a  penalty  of  £100  for 
making  and  issuing  a  bill  or  note  post-dated  so  as  to  bring  its 
apparent  date  within  two  months  of  the  day  of  payment,  although 
the  date  of  making  it  was  beyond  that  time.f  Although  the  date  of 
making  a  bill  or  note  is  not  always  indispensable,  its  insertion  is 
advisable,  and  ought  to  be  the  rule.  A  bill  or  note  bearing  the  date 
of  making  it  is  more  highly  privileged  than  a  holograph  deed,  in  this 
respect  that  it  proves  its  own  date.  This  is  now  established  by  deci- 
sions, to  which  we  shall  presently  refer,  and  which  have  invested  the 
bill  and  promissory-note  with  the  character  of  complete  legal  docu- 
ments in  suo  genere,  bearing  the  same  faith  in  the  absence  of  chal- 
lenge as  a  formal  deed  executed  with  all  the  legal  solemnities.  From 
the  doctrine  that  a  bill  proves  its  own  date  results  this  important 
consequence,  that  it  is  not  liable  to  challenge  on  the  head  of  death- 
bed, as  holograph  writs  are.  It  will  be  remembered,  that  a  holo- 
graph writ  is  not  admitted  as  evidence  of  its  own  date,  and  that  in 

•  The  Stetutc  19  &  20  Vict.  c.  60,  §  10,  enacts,  that,  "  where  any  bill  of  exchange  or 
**  pramissoiy-note  shall  be  issued  without  date,  it  shall  be  competent  to  prove  by  parole  evi- 
"  deoce  the  true  date  at  which  such  bill  or  note  was  issued :  Provided  always,  that  summary 
'*  diligence  shaU  not  be  competent  on  any  bill  or  note  issued  without  a  date.** 

f  The  stamp  duties  upon  bills  of  exchange  are  charged  irrespectively  of  the  date  at  which 
tbej  shall  become  doe,  and  the  Act  here  referred  to  has  been  repealed,  and  new  duties 
granted  in  lieu  thereof  by  17  &  18  Vict.  c.  83. 
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cases  of  deathbed,  and  in  other  cases,  it  is  always  presumed  (without 
regard  to  the  date  it  bears)  to  be  of  the  date  least  favourable  to  the 
party  founding  upon  it.  But  it  is  not  so  with  bills  and  notes,  which 
are  admitted  to  prove  their  own  dates,  as  well  as  authenticated  deeds. 
Tliis  was  settled  in  the  case  oi  Kennedy  v.  Arbuthnot,  8th  July  1725, 
where  a  party,  being  sued  for  payment  of  bills  accepted  by  his  ances- 
tor, pleaded  that,  as  he  was  an  heir,  the  bills  did  not  prove  their 
dates  against  him,  but  were  presumed  to  have  been  granted  on  death- 
bed, in  the  same  manner  as  holograph  writs.  But  the  Lords  found, 
that  accepted  bills  prove  their  dates  against  the  acceptor's  heirs. 
Another  consequence,  which  follows  from  the  doctrine  that  a  bill 
proves  its  own  date,  is,  that  the  holder  of  it  is  entitled  in  competition 
with  diligence  to  be  ranked  as  a  creditor  whose  right  is  of  the  date 
of  the  bill.  We  have  seen  that  bills  and  notes  are  transferable  by 
indorsation.  It  is  not  usual  to  date  the  indorsation,  and  it  is  ruled, 
that  the  indorsation  is  to  be  held  as  of  the  same  date  with  the  bill. 
Now  the  effect  of  this  legal  presumption  is  important,  inasmuch  as  it 
protects  the  bond  fide  indorsee,  who  has  paid  value  for  the  bill,  against 
diligence  used  to  attach  the  fund  in  the  acceptor's  hands,  subse- 
quently to  the  date  of  the  acceptance,  although  it  may  have  been 
antecedent  to  the  actual  date  of  the  indorsation.  This  was  decided 
in  the  case  of  Smith  v.  Home,  5th  December  1712.  Here  a  creditor 
of  the  payee  arrested  in  the  acceptor's  hands,  after  the  date  of  the 
bill,  but,  as  was  alleged,  previous  to  the  indorsement ;  and  the  Lords 
preferred  the  indorsee  or  possessor  of  the  bill,  in  respect  it  was  not 
alleged  that  the  indorsation  was  without  an  onerous  cause,  or  that 
the  indorsee  knew  of  the  arrestment  when  the  bill  was  indorsed  to 
him.  The  same  principle  was  strongly  confirmed  by  the  Court  in  the 
case  of  Oraham  v.  Leny,  15th  May  1794,  where  the  Court  gave  to  an 
indorsation,  bearing  a  date  four  years  subsequent  to  the  date  of  the 
bill,  the  benefit  of  the  legal  presumption  that  it  was  of  the  same  date 
as  the  bill.  We  have  already  seen,  that,  in  the  case  of  Elliot  and  Son 
V.  FauUce,  20th  January  1844,  it  was  held  not  to  be  an  objection  to  a 
bill  that  it  was  drawn  upon  a  Sunday.  In  that  case,  a  distinction  was 
made  in  the  Judges'  opinions  between  the  acts  of  drawing  and  accept- 
ing, in  such  terms  as  to  prevent  its  being  held  as  conclusively  deter- 
mined that  an  acceptance  dated  on  Sunday  would  be  valid.  In  a 
recent  work.  Broom's  Selection  of  Legal  Maxims,  it  is  stated,  that 
"  in  an  action  by  the  indorsee  against  the  acceptor  of  a  bill  of 
"  exchange  which  was  drawn  on  a  Sunday,  it  was  held  that  the 
"  plaintiflf  might  recover,  there  being  no  evidence  that  it  had  been 
'^  accepted  on  that  day ;  but  the  Court  said  that,  if  it  had  been 
'*  accepted  on  a  Sunday,  and  such  acceptance  had  been  made  in  the 
'^  ordinary  calling  of  the  defendant,  and  if  the  plaintiff  was  acquainted 
'*  with  this  circumstance  when  he  took  the  bill,  he  would  be  precluded 
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"  from  recovering  on  it,  though  the  defendant  would  not  be  permitted 
"  to  aet  up  his  own  illegal  act  as  a  defence  to  an  action  at  the  suit 
"  of  an  innocent  holder."  The  Statute  by  which  Sunday  trading  is 
prohibited  in  England  ia  29  Charles  il  cap.  7,  and  the  only  material 
difference  between  its  terms  and  those  of  the  Scottish  Act  1679,  cap. 
70,  appears  to  be  the  use  in  the  English  enactment  of  the  words, 
"  of  their  ordinary  callings,"  which  do  not  occur  in  our  Statute,  the 
prohibition  in  it  being  general  of  "  all  handy  labouring  or  work  to  be 
"  used  on  the  Sabbath."  The  question  being  open,  therefore,  of  the 
legality  of  acceptance  to  a  bill  upon  Sunday,  it  will  be  for  the  con- 
lideration  of  the  Court,  when  the  point  shall  arise,  whether  the  same 
eifect  ia  to  be  given  to  the  Scotch  Statute  as  to  the  English  one.  In 
the  meantime,  the  matter  is  so  doubtful,  that  a  prudent  agent  upon 
legal  grounds  merely  (apart  from  reasons  of  a  different  and  higher 
kind),  will  esteem  it  his  duty,  so  far  as  his  advice  may  prevail,  to 
prevent  its  occurrence. 

3.  Term  of  Payment. — The  first  thing  inserted  in  the  body  of  a  bill  Tebm  of  mt. 
or  promissory-note  in  ordinary  practice  is  the  time  of  payment  It  """ '"'  "'"* 
is  not,  however,  an  indispensable  requisite  that  a  term  of  payment  be 
specified,  and  it  ia  settled  in  England,  that  a  bill  or  note  on  which 
no  time  of  payment  is  speciGcd,  ia  payable  on  demand.  The  same  Bjlea,  p.  &8. 
would  in  all  probability  be  held  in  Scotland.  There  are  difTorent 
modes  in  practice  of  expressing  the  time  of  payment  It  may  be  a 
future  date  precisely  fixed  by  naming  the  day,  month,  and  year — or  it 
may  be  on  demand,  or  a  specified  number  of  days,  or  weeks,  or  months 
after  the  date  of  the  bill  or  note,  or  it  may  be  at  sight,  i.e.,  whenever  it 
is  presented  to  the  drawee,  or  a  specified  number  of  days,  weeks,  or 
months  after  siglit  In  foreign  bills,  the  time  of  payment  may  be 
determined  in  any  of  tliese  ways,  or  it  may  be  at  usance — that  is, 
the  ordinary  period,  according  to  the  custom  of  merchants,  at  which 
bills  are  drawn  in  the  country  where  the  drawer  resides  upon  the 
country  of  the  drawee,  or  at  two  or  more  usances,  or,  as  it  may  be 
expressed,  at  double,  treble,  or  half  usance.  Although  the  entire 
omission  of  a  time  of  payment  will  not  nullify  a  bill,  yet,  when  a  time 
is  inserted,  it  must  be  clear  and  definite,  so  that  tho  bill  or  noto  will 
certainly  become  due  at  a  date  capable  of  being  distinctly  ascertained. 
According  to  our  early  practice,  bills  drawn  at  very  distant  dates  were 
disallowed.  In  England,  however,  it  has  been  said  : — "  If  a  bill  of  ex-  Bjles,  p.  59. 
"  change  be  made  payable  at  never  so  distant  a  day,  if  it  be  a  day  that 
*"  must  come,  it  is  no  objection  to  the  bill ;"  and  Lord  Ivoby,  in  his  notes 
to  Erskine,  quotes  that  dictum  as  containing  what  would  now  with-  IdbL  iii.  2, 38. 
OQt  doubt  be  held  tho  true  principle.  So  lately  as  in  the  year  1796, 
it  wsfl  seriously  doubted  upon  the  Bench,  whctlier  a  promissory-note, 
payable  by  instalments  at  successive  dates,  was  entitled  to  the  statu- 
tory privileges,  and  the  Court  avoided  a  decision  of  the  question  by 
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turning  the  decree  of  registration  into  a  libel,  and  issuing  a  decree 
M.  1457.  for  the  debt;  Carron  Co.  v.  Muirhead,  25th  February  1796.     This 

course  was  taken,  however,  only  in  deference  to  the  doubts  of  one  or 
two  Judges,  the  Court  in  general  being  of  opinion  that  the  note  lay 
under  no  legal  objection.  Bills  and  notes  payable  by  instalments  at 
successive  dates  are,  accordingly,  of  frequent  occurrence  ;  and  in  the 
Vol.  ii.  p.  6.      Style-Book  there  will  be  found  the  form  of  a  promissory-note  for  a 

sum  payable  " by  equal  instalments  at  three,  six,  and  nine  months" 
Such  instruments  are  well  adapted,  and  are  consequently  in  familiar 
use,  for  the  payment  of  compositions  to  creditors. 

4.  The  order  or  promise  to  pay. — The  next  part  is  the  order  or 

promise  to  pay,  regarding  which  any  remarks  necessary  to  be  made 

have  already  been  stated  in  commenting  upon  the  form  of  the  bill 

or  note  generally,  and  these  need  not  now  be  repeated. 

Payee's  name.      5.  Ifame  of  payee. — The  name  of  the  payee  (which  must,  of  course, 

be  rigidly  accurate)  is  sufficient,  although  there  be  no  description  or 

designation  of  him  inserted,  his  designation  being  held  to  be  supplied 

by  his  possession  of  the  bill     It  is  indispensable,  liowever,  that  there 

be  a  payee  either  named  or  indicated,  and  it  is  sufficient  if  the  bill 

or  note  be  made  payable  to  the  bearer,  in  which  case  it  is  transferable 

M.  1684.  by  delivery.     This  is  contrary  to  the  decision  in  the  case  of  WaUcing- 

shaw's  Executors  v.  Campbell,  8th  January  1730,  where  a  bill  payable 

to  the  bearer  was,  after  great  difficulty  and  alternation  of  opinion 

(there  being  seven  conflicting  judgments),  found  not  obligatory,  as  a 

writ  blank  in  the  creditor's  name,  and  so  falling  under  the  Act  1696, 

cap.  25.     But  the  sufficiency  of  such  notes  is  now  established  by 

long  and  universal  practice.     The  payee  may  be  pointed  out,  and 

generally  is  so  in  Scotch  bills,  by  the  words  "pay  to  me" — that  is, 

to  the  drawer.     But  the  payee  must  be  a  person  distinctly  defined, 

and  entitled  to  receive  the  contents  without  any  contingency,  and, 

therefore,  it  has  been  held  in  England,  that  a  note  payable  to  one 

Thomson  on      person  or  to  another  cannot  be  sued  on,  since,  with  respect  to  each  of 

Bills,  p.  79.       them,  the  condition  is  implied  that  it  has  not  been  paid  to  the  other. 

And,  in  Scotland,  a  bill  payable  to  the  drawer,  or  in  the  event  of  his 

M.  1404.  decease  to  his  son,  was  found  null ;  Inglis  v.  Wiseman's  Representa- 

Byles,  p.  60.      tives,  27th  July  1739.     But  the  payee  may  be  one  person  for  behalf 

of  another.     In  England,  a  promissory-note  "  to  the  trustees  acting 

"  under  A.'s  will"  has  been  held  good.     But  in  Scotland  the  trustees 

in  such  a  case  should  be  named,  in  order  that  diligence  at  their  in- 

16  D.  279.        stance  may  be  competent.     In  the  recent  case  of  Watt's  Trustees  v. 

Pinkney,  21st  December  1853,  bills  drawn  upon  three  persons  nomi- 

natim  and  the  other  trustees  of  A.  (there  being  four  others),  were 

held  sufficient,  coupled  with  evidence  of  the  trustees  being  in  the 

knowledge  of  the  bills,  to  operate  as  an  assignation  of  the  drawer  s 

claim  on  the  trust  funds  in  favour  of  the  holder.     If  the  payee's  name 
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be  left  blank,  any  bond  fide  holder — that  is,  any  one  possessing  the  Name  of 
bill  by  a  legal  title,  as  by  purchase  or  otherwise — may  insert  his  own  xh^^s^^^^o- 
name  as  payee,  the  issuing  of  the  bill  with  a  blank  being  held  to 
imply  an  authority  to  a  bond  fide  holder  to  insert  the  name. 

To  the  payee's  name  there  are  generally  subjoined  the  words  "  or  "Orordek." 
"  order"  which  mean  to  any  other  person,  to  whom  the  payee  may  by 
indorsation  "  order"  the  acceptor  to  pay.    In  England,  the  words  "  or  Bjlea,  62. 
"  order"  are  necessary  to  make  a  bill  negotiable.     But  it  is  not  so 
with  us.     This  was  long  ago  expressly  decided  in  Orichton  \.  Oibson,  m.  1446. 
January  1726,  where  it  was  successfully  pleaded,  that  it  is  no  more 
requisite  to  take  a  bill  payable  to  order,  than  to  take  a  bond  payable 
to  assignees.     The  rule  thus  fixed  still  subsists,  and  it  is  perfectly 
settled,  that  bills  and  notes  are  transferable  by  indorsation,  though 
not  made  payable  expressly  to  order. 

A  bill  or  note  may  be  made  payable  to  the  payee  "  or  bearer"  in  "  Ob  beaker." 
which  case  it  is  transferable  by  delivery  without  indorsation.     Such 
a  form  invests  the  instrument  with  a  dangerous  facility  of  negotia- 
tion, and  enlarges,  therefore,  the  risks  resulting  from  its  being  lost  or  Vide  note, 
stolen.  P-  3^^- 

6.  Pldce  of  payment — If  a  place  of  payment  is  inserted  in  the  body  Place  of  pay- 
of  the  bill  or  note,  it  occurs  immediately  after  the  words  "or  order"  ^^^''' 

or  the  payee's  name  ;  but  it  is  not  necessary  to  specify  a  place  of  pay- 
ment. Where  it  is  done,  the  object  of  course  is  to  secure  payment  at 
a  place  convenient  to  the  creditor,  and  to  obviate  any  difficulty  as  to 
the  negotiation,  and,  if  necessary,  the  protest  of  the  bill,  in  case  of 
any  doubt  as  to  the  acceptor's  residence.  A  place  of  payment  is  some- 
times added  to  the  acceptance,  and  the  terms  in  which  this  is  done 
may  have  important  effects.  To  these  we  shall  advert  when  treating 
of  acceptance. 

7.  Sum  dravmfor. — A  bill  or  note  can  only  be  granted  for  a  sum  Sum  m  bilia 
of  money,  such  being  the  sole  purpose  contemplated  by  the  Statutes  ^ 
conferring  their  privileges,  1681,  cap.  20,  and  1696,  cap.  36.   Accord- 
ingly, in  the  first  three  cases  reported  in  the  Dictionary  under  the 

heady  "  Bill  op  Exchangb,"  the  Lords  refused  to  extend  the  privi-  M.  1397, 1399. 
leges  to  bills,  granted  not  for  money  but  for  fungibles,  viz.,  salt  and 
victuaL     Mr.  Erskine  refers  to  the  last  of  these*  cases,  Bruce  v.  Wark^  Inst.  Hi.  2. 38. 
November  1729,  as  declaring  that  bills  of  fungibles  have  no  obliga-  M.  1399. 
tory  force,  as  wanting  the  writer's  name  and  witnesses.    The  decision 
as  reported,  however,  is  expressly  to  the  contrary  effect,  the  document, 
although  denied  the  statutory  privileges,  having  been  sustained  as  a 
probative  writ ;  and  a  reservation  to  the  same  effect  was  made  in  the 
earlier  case  of  Leslie  v.  Robertson^  16th  December  1713,  the  unfa- M.  1397. 
Tourable  judgment  being  pronounced  without  prejudice  to  salt-bills, 
meal-bills,  or  bills  for  the  like  fungibles,  "  being  sustained  as  proba- 
tive in  re  mercatorid  without  writer's  name  and  witnesses,  and  the 
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"  ordinary  solemnities  required  in  other  writs."  The  recent  decision 
in  Bovill  (BaWs  Trustee)  v.  Dixon^  18th  February  1854,  is  to  the 
same  effect.  There  is  a  document  in  these  terms  : — "  I  will  deliver 
"  1000  tons  pig  iron,  wlien  required  after  10th  September  next,  to 
"  the  party  lodging  this  document  with  me,"  was  held  to  be  in  re 
mercatorid,  not  struck  at  by  1696,  cap.  26,  and  transferable  by  simple 
delivery,  without  formal  assignation,  or  indorsation.  This  case  has 
been  taken  to  appeal.*  To  entitle  it  to  the  statutory  privileges,  how- 
ever, a  bill  or  note  must  be  for  a  sum  of  money,  and  payable  in 
money  alone  ;  and  it  is  said,  that  in  England  promissory-notes  have 

lliomson,  p.  9.  been  found  null,  because  made  payable  in  Bank  of  England  notes. 

Sum  must  be  The  sum  of  money  must  be  definite,  and  payable  at  a  determinate 
period  or  periods.  Bills  are  designed  to  pass  from  hand  to  hand,  as 
bags  of  money,  and  it  is  clear,  that  they  are  not  thus  negotiable, 
unless  the  extent  of  the  obligation  which  they  import,  as  well  as  the 
period  of  its  performance,  be  clearly  and  precisely  marked  upon  their 
face.  The  Court,  therefore,  refused  to  sustain  as  a  bill  an  order  for 
ten  shillings  a  day,  to  be  paid  until  the  payee  should  be  provided 
with  a  company  in  Her  Majesty's  forces  ;  Viscount  Gamock  v.  Duke 
of  Qtteensberry,  February  1721. 

8.  The  value. — After  the  sum  there  are  generally  inserted  the 
words,  "for  value  received,"  or  "for  value."  As  a  bill  may  compe- 
tently be  drawn  and  carry  all  the  legal  effects,  where  there  are  no 
funds  of  the  drawer  in  the  drawee's  hands,  these  words  are  not  indis- 

*  It  was  further  held  in  that  case,  that  a  demand  for  delivery  of  the  iron,  made  upon  the 
seller  by  any  third  party  holding  the  document,  and  lodging  it  with  him,  could  not  be  validly 
met  by  any  plea  of  retention,  whether  arising  out  of  the  non-payment  of  the  price  by  the 
original  purchaser,  or  any  other  transaction  botween  the  original  purchaser  and  seller.  A 
similar  judgment  was  given  in  the  case  of  Dimmack^  etc.  v.  Dixon^  1st  February  1856. 
There  an  iron-master  sold  iron,  giving  the  purchaser  a  document  in  similar  terms  to  that  in 
BoviWs  case,  while  the  purchaser,  in  return,  granted  his  bill  for  the  price,  not  payabk*, 
however,  till  after  the  date  of  delivery.  Soon  afterwards  the  purchaser  became  bankrupt, 
and  his  bill  was  dishonoured.  He  had  sold  the  document  received  from  the  iron-master, 
who,  upon  the  holder  presenting  it,  refused  to  deliver  the  iron,  on  the  ground  that  the 
original  purchaser  was  bankrupt^  and  the  price  had  not  been  made.  In  these  circumstances 
a  majority  of  the  whole  Court  held,  that  the  document  was  granted  in  re  mercaiorw,  ami 
was  not  struck  at  by  1696,  cap.  25  ~  that  it  was  transferable  without  indorsation,  and  did  not 
require  a  stamped  assignation — ^that  from  its  terms  it  imported  a  direct  obligation  in  favour 
of  the  holder,  and  did  not  put  him  in  the  position  of  a  mere  assignee  of  the  original  pur- 
chaser— and  that  the  seller  who  had  issued  such  a  document  had  no  right  of  retention 
against  an  onerous  holder  on  the  ground  of  his  remaining  the  undivested  proprietor  of  goudB, 
the  price  of  which  had  not  been  paid. 

The  case  of  Dixon  above  referred  to,  was  afi&rmed  on  appeal  29th  July  1856  ;  but  tlie 
affirmance  went  entirely  upon  the  efifect  of  certain  correspondence  which  had  passed  between 
the  parties,  and  the  Lord  Chancellor  speaking  of  the  iron  scrip  note,  states,  "  I  think  that 
"  the  document  is  invalid.  The  efifect  of  such  a  document,  if  valid,  is  to  give  a  floating 
''  right  of  action  to  any  person  who  may  become  possessed  of  it.  Now  I  am  prepared  to  say 
"  that  this  cannot  be  tolerated  by  the  law  either  of  Scotland  or  England.  The  only  cases 
"  in  which  such  an  action  can  be  sustained,  are  those  of  bills  of  exchange  and  promissory- 
'•  notes." 


18  I).  428. 


3  Macq.  App. 
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peDsabIa     Of  the  legal  presumption  which  arises  when  they  are  used ' 
we  shall  speak  when  we  come  to  examine  the  effect  of  payment  of  a 
bill.   The  favour  and  effect  given  to  a  bill,  as  a  negotiable  instrument 
entirely  detached  from  any  dependence  upon  the  transactions  out  of 
which  it  has  arisen,  are  strongly  exemplified  in  the  case  of  Wallaces  M.  1484. 
V.  Barrie,  29th  November  1793,  where  a  bill  was  sustained  and  en- 
forced against  the  acceptor,  although  the  specified  nature  of  the 
value  contained  in  it  was  admitted  to  be  false.     The  general  com- 
petency of  a  bill  to  constitute  a  debt,  and  operate  as  an  effectual 
security,  although  not  arising  out  of  a  mercantile  transaction,  is 
established  by  the  judgment  in  Tumbidl  v.  Tvdhope,  18th  June  1 748,  Ml  1437. 
where  the  plea  that  the  bill  was  not  in  re  mercatorid  was  disre- 
garded. 

9.  The  address, — Tlie  address  of  a  bill — that  is,  the  name  of  the  Address  of 
person  drawn  upon,  is  written  in  some  countries  upon  the  back.     By  ""^ 

our  practice,  it  is  put  below  the  body  of  the  bill  upon  the  left  sida 
The  want  of  an  address  is,  no  doubt,  an  awkward  defect,  but  it  does 
not  annul  the  bill,  if  it  is  accepted,  the  person  who  accepts  being 
presumed  to  be  the  person  addressed.     This  was  decided  in  Orierson  M.  1447. 
v.Earl  0/ Sutherland,  28th  June  1727. 

10.  Subscription  of  the  drawer, — The  next  point  is  the  drawer's  Siokature  op 
subscription.     It  is  not  necessary  that  the  drawer  of  a  bill  be  de-  »»aw^*- 
signed  in  it  ;  and,  when  the  bill  is  written  by  himself,  and  his  name 
inserted  in  greniio,  that  is  equivalent  to  subscription ;  M'Bean  v.  Hume,  p.  57. 
Mcpherson,  22d  November  1806.     But  we  shall  afterwards  see  that 

this  will  not  warrant  summary  diligence. 

As  the  drawer  is,  for  the  most  part,  the  creditor  in  our  inland  Bill  blank  ik 
bills,  this  is  the  proper  place  to  consider  the  effect  of  a  bill  in  which  j^^^g. 
the  creditor's  name  is  blank.  Mr.  Erskine,  upon  the  grounds  of 
usage,  and  of  the  Act  1696,  cap.  25,  which  annuls  all  writs  subscribed 
blank  in  the  name  of  the  person  in  whose  favour  they  are  conceived, 
holds,  that  a  bill  drawn  blank  in  the  creditor's  name  is  null.  And, 
on  the  principles  of  mandate,  which  require  the  subscription  of  the 
mandant,  he  conceives  a  bill  produced  in  judgment  without  the 
drawer  8  subscription  to  be  also  void.  The  increasing  favour  shown 
to  commerce,  however,  and  to  bills  as  mercantile  instruments,  has 
altered  the  state  of  the  law  upon  this  subject,  and  it  is  now  settled 
that,  although  a  bill  wanting  the  signature  of  the  drawer  cannot  be 
the  ground  of  summary  diligence,  yet  it  is  a  probative  writ,  and  may 
be  sued  upon  by  any  one  who  can  show  that  he  has  a  right  to  the 
debt,  the  Act  1696  being  held  to  apply  only  to  deeds  requiring  to  be 
executed  with  statutory  solemnity,  and  the  indorsation  of  bills  to  be 
introduced  in  that  Act  not  as  an  exception  but  as  a  declaratory  ex- 
planation. This  is  conclusively  settled  by  the  decision  in  Macdonald!s  F.  C. 
Trustees  v.  Rankin,  13th  June  1817,  and  by  the  cases  there  cited,  in 
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all  of  which  right  of  action  was  sustained  against  the  acceptors  of  bills 
not  subscribed  by  the  drawer,  who  was  also  the  payee,  in  favour  of 
parties  showing  that  they  had  a  title  to  the  debt.  In  the  case  of 
Fair  v.  Cranstounf  11th  July  1801,  referred  to  in  Macdonald's  case, 
it  was  said  upon  the  Bench,  ''  that  a  blank  acceptance  found  in  the 
"  repositories  of  a  defunct"  (drawer)  "  may  be  filled  up  by  his  repre- 
"  sentative,  and  diligence  may  proceed  in  his  name."  Lord  Ivort,  in 
his  note  to  Erskine,  doubts  this,  and  recommends,  in  such  circum- 
stances, to  proceed  by  action.  This  was  the  course  adopted  in  the 
case  of  Fair,  although  the  representative  of  the  deceased  inserted  his 
own  name  as  drawer  before  instituting  the  action.  Baron  Hume  has 
reported  a  case,  in  which  a  bill  signed  by  two  acceptors,  though  only 
addressed  to  one  of  them,  and  not  subscribed  by  any  drawer,  was 
sustained  as  a  ground  of  debt  against  the  acceptor  not  named  in  the 
address  ;  Dalrymple  y.  Bryson,  13th  December  1810.  In  further  ac- 
cordance with  the  principles  which  rest  the  eflScacy  of  bills  and  notes 
upon  the  essence  of  the  transaction,  more  than  upon  an  exact  arrange- 
ment of  parties,  it  is  settled  that,  where  one  gives  value  for  an  accepted 
bill  not  signed  by  the  drawer,  he  may  insert  his  own  name  as  drawer 
and  use  summary  diligence;  Disher  v.  Kidd,  16th  November  1810 ; 
Smith  V.  Taylor,  27th  February  1824.  But  a  bill  not  signed  by  the 
drawer  will  not  warrant  summary  diligence,  even  although  it  be  holo- 
graph, and  contain  the  drawer's  name  in  its  body  ;  for  although  this 
as  an  obligation  is  equivalent  to  subscription,  yet  a  proof  of  holo- 
graph being  requisite,  the  writ  is  not  ex  facie  complete ;  A.  y.  B., 
July  1750. 

A  bill  may  also  be  drawn  and  indorsed  by  the  drawer's  mark ;  and, 
in  an  old  case,  a  bill  subscribed  by  a  drawer's  mark  was  sustained 
upon  proof  of  the  party's  custom  to  sign  by  a  mark ;  Brown  v.  John- 
stone, 26th  February  1 662.  And,  although  subscription  by  a  mark 
was  held  ineffectual  without  subscribing  witnesses  in  the  case  of 
Stewart  v.  Russell^  11th  July  1815,  that  doctrine  was  afterwards 
materially  modified,  as  we  shall  presently  see. 


ExTRAKEouB  Wc  havc  uow  considered  the  bill,  as  drawn  in  all  its  parts  accord- 
DucED^iNTo"^  ing  to  its  simple  and  ordinary  form.  Let  us  advert  for  a  moment  to 
BILLS.  the  effect  of  any  extraneous  matter  which  may  be  introduced.     The 

general  rule  is,  that  a  bill  or  note  should  contain  no  extrinsic  matter, 
and  that  it  should  be  confined  in  its  terms  to  a  simple  order  or 
promise  to  pay  a  specified  sum  at  a  certain  time  or  times.  The  in- 
troduction, therefore,  of  any  words  which  make  the  payment  contin- 
gent, will  render  the  bill  invalid.  An  order  or  promise  subject  to 
a  contingency  is  inconsistent  with  the  nature  of  a  bill,  which  to  be 
negotiable  must  be  certain.  A  bill  with  a  contingency,  therefore,  is 
Supra,  p.  338.  null,  and  we  have  already  seen  such  a  document  disallowed,  where 
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the  extent  of  its  obligation  was  dependent  upon  an  individual's  pre- 
ferment in  the  army.     There  is  a  necessary  exception  to  the  rule 
excluding  contingent  conditions  in  bills  in  the  case  of  foreign  bills 
drawn  in  sets,  each  one  of  a  set  being,  as  we  have  seen,  subject  to 
the  contingency  that  the  others  have  not  been  paid— and  this  neces- 
sarily, for,  where  two  bills  have  been  accepted  for  the  same  debt,  and 
have  passed  into  the  hands  of  different  bond  fide  and  onerous  holders, 
the  acceptor  is  liable  in  payment  of  each,  so  that  he  has  to  pay  double 
the  amount  of  his  debt     The  law  was  so  declared  in  the  House  of 
Lords  in  Davidson  v.  Robertson,  4th  July  1815.    But,  although  expres-  3  Dow's  App. 
sions  which  render  the  payment  uncertain  or  contingent  are  inadmis-  2^®- 
sible,  that  rule  does  not  necessarily  exclude  all  matter  from  the  bill  Extrameouh 
excepting  what  is  indispensable ;  and  there  is  no  objection  to  the  *'^'"*** 
introduction  of  statements  and  explanations,  as,  for  example,  the 
nature  of  the  value  for  which  the  draft  is  made,  or  a  narrative  of  the 
origin  of  the  debt.     But  such  additions  must  be  merely  narrative 
or  explanatory,  and  they  must  not  qualify  or  affect  the  clear  order  or 
promise  to  pay,  or  the  certainty  of  the  sum,  or  of  the  date  of  payment. 
In  the  case  of  M^DowcUy,  Duke  of  Douglas,  June  1731,  a  bill  was  chal-  M.  1541. 
lenged  as  specifying  a  future  and  contingent  fund,  out  of  which  the 
amount  was  to  be  paid.     The  fund  never  arose,  but,  the  date  of  pay- 
ment being  fixed,  the  failure  of  the  fund  was  disregarded,  the  expres- 
sion in  the  bill  being  held  a  direction  merely,  and  not  a  condition. 

Stipulations  of  interest  are  sometimes  inserted  in  bills  and  notes.  Stipulation 
and  upon  this  point  the  state  of  the  law,  as  regulated  by  the  deci-  J^^biuIs**^ 
sions,  exhibits  great  diversity  at  different  periods.     By  the  Act  1681, 
cap.  20,  the  sums  contained  in  all  bills  of  exchange,  *^  bear  annual- 
"  rent,  in  case  of  not  acceptance,  from  the  date  thereof,  and,  in  case 
"  of  acceptance  and  not  payment,  from  the  day  of  their  falling  due, 
"  aye  and  while  the  payment  thereof."     This  rule  was  extended  by 
1696,  cap.  36,  to  inland  bills,  and,  by  subsequent  Acts  of  the  British 
Parliament,  to  promissory-notes.    From  the  date  of  these  Acts,  there- 
fore, it  was  always  competent  to  insert  interest  from  the  date  of  pay- 
ment.    But  a  stipulation  for  interest  from  the  date  of  the  bill,  after  See  M.  1427, 
being  sustained  in  some  early  cases,  was  formerly  held  to  infer  a  nullity.  ^^^^' 
In  the  case,  however,  of  Sword  v.  Blair,  23d  June  1 790,  the  opposite  M.  1433. 
view  was  taken,  and  a  bill  bearing  interest  from  its  date  sustained. 
In  a  note  to  the  report  of  this  case  it  is  stated,  that  the  ground  of 
this  judgment  was  the  practice  of  merchants,  to  which  the  preceding 
decisions  had  been  opposed. 

The  exclusion  of  extrinsic  stipulations  was  formerly  so  strict,  that  Stipulation  of 
the  insertion  of  a  penalty  was  held  to  vitiate  a  bill;  but  it  was 
decided  otherwise  in  Maclauchlan  v.  Madauchlan,  2d  January  1 760.  m.  1432. 
And  the  insertion  of  a  penalty  would  probably  not  now  be  regarded 
aA  objectionable. 


A  PKNALTTT  IN 
BILL. 


342 


LBCTURE8  ON  CONVBTANCING. 


PART  II. 


Must  be  in 

WRITINO. 


Acceptance  OP  Acceptance. — After  a  bill  is  drawn,  and  subscribed  by  the  drawer, 
it  is  necessary,  in  order  that  it  may  operate  as  a  complete  assignment 
of  the  drawer's  funds  in  the  drawee's  hands,  that  it  be  accepted  by 
the  drawee.  It  has  always  been  the  law  of  Scotland,  that  a  bill  can 
be  effectually  accepted  only  in  writing  and  upon  the  bill,  and  such 
is  now  the  law  in  England  also  by  the  Act  1  &  2  Geo.  iv.  cap.  78, 
which  enacts,  that  "  no  acceptance  of  any  inland  bill  of  exchange 
"  shall  be  sufficient  to  charge  any  person,  unless  such  acceptance  be 
"  in  writing  on  such  bill,  or,  if  there  be  more  than  one  part  of  such 
"  bill,  on  one  of  the  parts."  This  Statute  applies  to  Scotland,  and 
it  refers  only  to  inland  bills ;  but  a  written  acceptance  is  required 
also  upon  foreign  bills  in  Scotland,  with  the  view  to  the  remedy  of 
summary  diligence.*  Acceptance  is  effectually  made  by  the  signa- 
ture of  the  drawee  upon  the  bill,  and  it  may  or  may  not  have  the 
word  "accepted**  prefixed  to  it.  If  he  writes  the  words  "seen"  or 
"presented"  before  his  subscription,  that  also  will  be  a  good  accept- 
ance ;  but  a  bill  is  good  against  the  acceptor  whose  name  appears 
upon  any  part  of  it,  and  the  subscription  of  the  drawee  below  the 
drawer  or  across  the  face  of  the  bill,  is  the  ordinary  mode  of  accept- 
ance. It  is  unnecessary  that  the  acceptor  be  designed  either  in  the 
address  or  in  the  acceptance ;  and,  if  the  acceptance  be  reconcilable 
with  the  terms  of  the  address,  the  drawer  cannot  successfully  object, 
that  the  negotiation  has  not  been  with  the  party  intended  to  be 
drawn  upon.  Thus,  a  bill,  addressed  to  Messrs,  J,  andD,  M'Artliur, 
being  accepted  by  John  M* Arthur  and  Dugald  M'ArlJiur,  the  drawer's 
plea,  that  it  should  have  been  accepted  by  the  firm,  was  not  sus- 
tained ;  Johnston  v.  Cliftonhill  Coal  Company^  24th  November  1852. 
When  a  party  cannot  write,  his  acceptance  may  be  adhibited  to  a  bill 
notarially,  provided  the  notarial  subscription  be  attested  by  subscrib- 
6Br.Snpp.887.  ing  witnesses.  In  Fyfe  v.  Bean^  23d  June  17^2,  a  bill  was  found 
null,  which  had  been  signed  by  a  notary  for  the  acceptor  without 
witnesses ;  and  the  same  was  found,  where  the  subscription  was  by 
two  notaries  but  with  no  witnesses ;  Buchanan  v.  Duncan,  27th  June 
1765.  But,  in  Dinwoodie  y,  Johnston,  28th  June  1737,  a  bill  sub- 
scribed by  one  notary  before  two  witnesses  subscribing  and  fully 
designed,  was  held  to  be  validly  accepted.  Subscription  by  notaries 
being  equivalent  to  the  complete  signature  of  the  party,  a  bill  so 
Acceptance  BT  accepted  will  be  a  ground  for  summary  diligence.  A  bill  is  binding 
INITIALS.  when  accepted  by  the  acceptor's  initials,  but  either  such  subscription 

M.  689.  must  be  acknowledged  by  the  party,  as  in  Shepherd  v.  Innes,  19th 


15  D.  84. 

Subscription 
BT  notary. 


M.  1451. 
M.  1419. 


*  The  Mercantile  Law  Amendment  (Scotland)  Act,  19  &20  Vict.  c.  60,  sect.  11,  enactf, 
that  '*  no  acceptance  of  any  bill  of  exchange,  whether  inland  or  foreign,  made  after  the  31st 
"  day  of  December  1856,  shall  be  sufficient  to  bind  or  charge  any  person,  unless  the  same 
"  be  in  writing  on  snch  bill,  or,  if  there  be  more  than  one  part  of  snch  bill,  on  one  of  the  said 
"  parts,  and  signed  by  the  acceptor  or  some  person  duly  authorized  by  him.** 
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November  1760,  or  the  subscription  must  be  supported  by  evidence  ; 
Thomson  v.  Shield  July  1729.      And  where  such  proof  cannot  be  M.  I6810. 
adduced,  and   the  subscription  is  not   acknowledged,  signature  by 
initials  is  not  sufficient  either  to  accept  or  to  indorse  a  bill  or  note  ; 
M'llwraith  v.  M'Micken,  23d  June  1 785.     It  is  also  a  feature  of  the  M.  I6820. 
great  favour  extended  to  bills,  that  they  can  be  accepted  by  the  See  mpra, 
party's  mark — a  mode  of  subscription  not  at  all  admissible  in  deeds ;  ^* 
Cockhum  V.  Oibson,  8th  December  1815.     But  subscription  by  a  mark  F.  C. 
raust  also  be  supported  by  evidence.     In  the  case  of  Stewart  v.  Bur- 
reU,  llth  July  1815,  already  referred  to,  it  was  stated  from   the^-C. 
Bench,  that  there  must  appear  on  the  face  of  the  instrument  suffi- 
cient legal  evidence  that  it  was  signed  before  witnesses.     But  this 
view  was  materially  modified  in  the  subsequent  case  of  Kennedy  \, 
Watson,  25th   May  1816,  where  it  was  held,  that  the  validity  ofF.  o. 
acceptance  by  a  mark  depends  upon  circumstances,  there  being  no 
general  rule  as  to  what  is  sufficient  evidence  in  such  a  case.     Lord 
Glenlee's  opinion  should  be  carefully  noted,  as  containing  a  correct 
statement  of  the  law  on  this  point ;  and,  although  there  was  in  this 
case  the  specialty,  that   the  sum  in   the  bill  was   less  than  £100 
Scots,  and   not,  therefore,  subject   to  the  rules  affecting  deeds  of 
importance,  yet  the  principles  stated  by  Lord  Glenlee  are  generally 
applicable ;    and   they  were,  accordingly,  acted  upon  in  Graigie  v.  10  S.  510. 
ScobiCy  23d  March  1 832,  where  the  signature  of  a  promissory -note  for 
£50  by  a  mark  was  held  sufficiently  proved  by  facts  and  circum- 
stances, although  not  attested  by  subscribing  witnesses.     But  as,  in 
subscription  by  mark  and  by  initials,  the  reality  of  the  signature 
depends  upon  evidence  not  appearing  on  the  face  of  the  instrument, 
bills  and  notes  so   executed  afford    no  warrant  for  summary  dili- 
genca     This  will  be  found  established  in  the  cases  of  Cockhum  and  vide  supra, 
of  Kennedy,  supra.  P-  3^2,  note. 

Tlie  signature  of  a  company  subjects  personally  every  individual  Acceptance  w 
partner.*     See  the  opinion  of  the  Court  in  the  case  Thomson  v.  p  q 
Liddell  and  Co.,  2d  July  1812.     Acceptance  by  an  agent  is  compe-  bt  an  Agent. 
tent,  and  the  authority  of  the  agent  will  be  sufficiently  proved  by 
evidence  of  written  or  verbal  instructions,  or  by  conduct  inferring 
that  he  had  authority.     It  has  been  doubted,  whether  acceptance  by 
an  agent  be  a  proper  ground  for   summary  diligence  against  the 
principal  party,  but  such  execution  was  sustained  in  TumbuU-  v.  1  8. 353. 

•  In  tbe  Blair  Iron  Company  v.  Alison,  13tli  August  1855,  it  was  held,  affinning  the  18  D.  THonse 
judgment  of  the  Court  of  Session,  that  a  promissory-note,  signed  by  one  of  the  partners  of  a  °^  I^ru*)  *9* 
trading  company  with  the  descriptive  name  of  the  firm,  and  with  his  own,  is  binding  on  hia 
co-partnorv.  The  Lord  Chancellor  stated,  that  there  was  nothing  in  the  objection  to  the 
Dote  tliat  it  was  signed  with  the  descriptive  name  of  "  The  Bhiir  Iron  Company/'  and  with 
the  name  of  "Alexander  Alison,"  instead  of  "The  Blair  Iron  Company  per  Alexander 
'*  Aliaon  /'  and  that  any  form  of  signature,  whereby  it  was  indicated  that  the  note  was  granted 
by  Alison  as  the  acUng  partner  of  the  firm,  was  sufficient  to  bind  the  Company. 
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M'KiSy  26th  February  1822.  In  order,  however,  effectually  to  sub- 
ject the  principal  parties,  the  signature  of  an  agent  must  be  expressly 
as  agent  or  procurator  for  his  principal ;  and,  if  he  signs  merely  his 
individual  name,  the  principal  will  not  be  liable.  This  was  decided  by 
the  House  of  Lords  in  a  case  where  bills  were  drawn  in  the  individual 
name  of  a  party  who  had  authority  to  draw  as  agent  or  procurator  for 
another.  This  agent  and  the  acceptor  having  both  become  bankrupt, 
the  holder  had  recourse  against  the  principal,  who  was  found  liable  by 
the  Court  of  Session  ;  Telfer  v.  James,  Wood,  and  James,  5th  Febru- 
ary 1822.  But  the  decision  was  reversed  on  appeal,  26th  May  1824. 
In  reading  this  case  it  is  necessary  to  keep  in  view,  that  the  question 
as  viewed  by  the  House  of  Lords,  was,  whether  the  bills  were  per  se 
evidence  of  the  debt,  the  other  evidence  of  the  debt  being  deemed 
insufficient.  An  acceptance  by  a  factor  in  his  individual  name,  though 
expressing  to  be  for  value  given  to  his  constituent  named,  imports  a 
personal  obligation  by  the  factor ;  Chienew.  Western  Bank  of  Scotland, 
20th  July  1848,  a  case  in  which  the  opinions  of  the  whole  Court  were 
taken.  When  a  promissory-note  is  granted  expressly  in  favour  of  one 
as  agent  for  another,  the  agent  is  creditor  in  the  bill  to  the  effect  of 
transmitting  it  by  indorsation,  and  of  proving  the  debt  under  the 
sequestration  Statute  ;  Wixon  and  Deans  v.  NicoU  and  Company,  22d 
June  1849.  In  accordance  with  the  self-instructing  character  of  a  bill, 
a  party  who  subscribes  his  individual  name  will  not  be  heard  after- 
wards to  plead  in  bar  of  diligence,  that  his  acceptance  was  in  any  other 
than  his  individual  capacity — for  instance,  as  a  trustee ;  Clark  v.  Bank 
of  Scotland,  22d  February  1823 ;  nor  will  it  avail  him  to  allege,  that 
the  bill  was  granted  to  accommodate  a  friend,  and  witliout  any  valuo 
to  himself.  His  signature  infers  the  same  liability  to  an  onerous 
indorsee,  as  if  he  had  received  value  ;  Dirom  v.  Bond,  7th  June  1827;; 
AUan  V.  Oalli,  5th  June  1829.  Where  a  bill  is  accepted  by  one  as 
cautioner  along  with  another,  the  effect  of  the  word  "  cantioner"  i» 
only  to  settle  the  question  of  relief  between  him  and  the  other  party 
liable ;  and  his  obligation  to  the  creditor  is  the  same  as  if  he  had 
signed  without  qualiBcation  ;  Sharpy.  Harvey,  24th  June  1808  ;  Mac- 
dougaU  v.  Foyer,  13th  February  1810.  And,  when  two  or  more  par- 
ties accept  a  bill  "  conjunctly,"  they  have  not  the  benefit  of  a  divided 
liability,  but  are  liable  each  for  the  whole,  as  if  they  had  accepted 
^^  conjunctly  and  severally  ;"  M'KeUar  v.  Campbell,  7th  June  1811. 

When  the  date  of  payment  appears  from  the  terms  in  which  the 
bill  is  drawn,  as  when  the  day  of  payment  is  named,  or  is  a  specified 
number  of  days  or  months  after  date,  then  it  is  unnecessary  to  affix 
a  date  to  the  acceptance.  But,  when  the  term  of  payment  is  to  be 
measured  from  the  date  of  presentment— as  when  it  is  a  specified 
number  of  days  or  months  after  sight — then  it  is  obviously  necessary 
to  mark  the  date  of  acceptance.  When  the  acceptance  of  a  bill  drawn 
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e  at  sight  is  not  dated,  tbo  bill  is  held  to  be  pajable  as  at  tlie 

'  drawing  it ;  Moffat  v.  MarakaU,  31st  January  1838  ;  aud  see  is  8-  ^OS- 

tborities  referred  to  in  the  note  to  Lord  Jeffeby's  interlocutor. 

acceptor  desires  for  his  own  convenience  to  pay  the  bill,  when 

.  a  particular  place,  he  may  specify  such  place  in  bis  accept- 

nd  the  effect  of  this  will  appear  when  we  come  to  treat  of 

Ltion. 

not  necessary  to  the  validity  of  an  acceptance,  that  it  be  pos-  Blink  aocwt- 
,0  the  writing  of  the  bill ;  and  if  one  subscribe  a  blank  bill-  *"""*■ 

and  deliver  it,  this  is  held  an  acceptance  by  anticipation,  and 

iter  is  liable  for  whatever  suni,  within  the  capability  of  the 

shall  be  written  upon  it.     In  Lord  Ivory's  note  to  Erskine,  it  p-  624. 

kI  that  tho  person  thus  signing  a  blank  stamp,  or,  as  it  is  called, 

;ton  bill,  is  liable  to  a  6ona /de onerous  indorsee  ;  and,  by  deoi- 

lince  pronounced,  it  is  settled,  that  he  is  liable  also  to  tho 

',  it  being  held,  that  if  the  liolder  has  truly  given  value  for  a 

in  bill,  it  is  of  no  consequence  whether  he  appear  upon  it  in 

aracter  of  drawer  or  indorsee.    This  important  doctrine  is  fully 

and  illustrated  in  the  following  cases : — Smith  v.  Taylor,  27th  2  S.  755. 

iry   1824;   Lijon  y.  ihitter,  7th  December  1841;   GramcJfc  v.  4  D.  178. 

'tarsoii,  Stli  July  1846.     A  skeleton  bill  is  thus,  in  the  words  8  D.  1U73. 

Snglish  writer,  "a  letterof  credit  for  an  indefinite  sum,"  limited 

f  the  operation  of  the  Stamp  Acts. 

have  seen  thai  a  drawee  may  attach  a  condition  to  his  accept-  Comihtiobai, 

vhich,  in  order  to  be   available,  must  appear  upon  the  bill.  J^^riisct 

a  conditional  acceptance  is  given,  the  holder  should  notify 
ms  to  tlie  other  parties  liable,  and  obtain  their  consent ;  or, 
)refcrs  trusting  to  the  liability  of  the  other  parties,  he  may 

a  qualified   acceptance,  protest  the  bill,  and  give   notice  of  ^"^  ^o'=' 
our,    in   the    manner   which    we    shall    afterwards   explain. 

a  partial  acceptance  is  given,  the  holder  may  accept  of 
but  he  must  protest  and  give  notice,  in  order  to  preserve  his 
ic. 

ill  the  drawee  has  no  funds  belonging  to  the  drawer,  but  is  Acceptascb 
:  to  prevent  dishonour  of  the  bill,  and  to  undertake  the  imnie-  '^Zo^ovk^' 
lability  with  relief  against  the  drawer,  he  accepts  with  a  decla- 

that  it  is  for  the  Iionour  of  the  drawer.  This  must  he  embodied 
instrument.  It  is  called  acceptance  supra  protest ;  and  is  a 
of  acceptance  which  may  be  adhibited  by  any  party.  In  the 
)f  the  refusal  or  bankruptcy  of  the  drawee,  for  the  honour  of 
awer  or  of  any  iudorser.  In  all  these  cases  notice  is  to  be 
to  all  concerned,  in  the  same  way  as  if  dishonour  had  taken 
Tlie  effect  of  acceptance  aupra  protest  is  to  preserve  recourse 
acceptor  after  payment  against  the  party  for  whose  credit  hia 
mce  is  interposed. 


346  LECTURES  ON  CONVEYANCING.  PART  U. 

• 

Refusal  to  If  a  drawee,  who  has  funds  belonging  to  the  drawer,  shall  refuse 

ACCEPT.  acceptance,  he  is  liable  in  damages,  and,  notwithstanding  his  refusal, 

he  becomes  debtor  to  the  payee,  or  other  holder  of  the  bill,  because 
the  draft  upon  him  is  an  implied  assignation  of  the  funds,  and  the 
protest  upon  his  non-acceptance  is  legal  intimation  to  him  of  the 
M.  1490.  assignment ;  Gordon  v.  Anderson,  9th  December  1712.     The  creditor 

in  the  bill  is  preferred,  therefore,  as  we  have  already  seen,  to  a  pos- 
M.  1495.  terior  arrester ;  Gavin  v.  Kippen  <b  Co.y  1 7th  November  1768 ;   Camp- 

M.  woe  "im-  hell,  Thomson,  <b  Co,  v.  Glass  <k  Son,  28th  May  1803.  Without  ac- 
"  tion,""App«*  ceptance,  however,  there  cannot,  of  course,  be  summary  diligence 
No.  2.  against  the  acceptor,  since  his  name  does  not  appear  upon  the  bilL 

If  the  drawee  fails  either  to  accept  or  to  pay  after,  or  without, 
acceptance,  the  drawer  who  has  received  value  is  liable  to  the  payee 
or  other  creditor  ;  and  this  recourse  is  available  to  the  holder,  whether 
he  may  have  paid  the  value  before  dishonour  or  after  it.  Accord- 
Hume,  p.  63.  ingly,  in  Robb  v.  Rhodes,  21st  February  1811,  one,  who  had  indorsed 
a  bill  without  giving  or  receiving  value  when  he  indorsed,  and  merely 
for  the  purpose  of  adding  to  it  the  weight  of  his  credit,  having  been 
forced  upon  the  failure  of  the  acceptor  to  pay  the  contents,  was  found 
entitled  to  recover  from  the  drawer,  who  had  originally  received  the 
value. 

Hitherto  we  have  viewed  the  bill  of  exchange  and  promissory-note 
chiefly  as  if  continuing  until  maturity  in  the  hands  of  the  original 
drawer  or  payee.  But  a  great  purpose,  engrafted,  as  we  have  seen, 
upon  these  instruments,  and  chiefly  upon  inland  bills,  is  the  use  of 
them  as  a  means  of  credit,  converting  future  claims  into  present 
available  funds.  In  accomplishing  this  purpose,  they  pass  through 
various  hands,  and  we  are  now  to  consider  the  rules  by  which  their 
transmission  is  regulated. 

Transmission  of  bills  and  notes. — As  bills  and  notes  are  more  highly 
privileged  in  Scotland  than  in  England,  by  the  ease  and  rapidity  of 
the  execution  by  which  they  are  enforced  with  us,  so  in  the  English 
Jurisprudence  these  instruments  are  distinguished  by  this  peculiarity, 
that  they  alone  of  all  the  rights  which  are  termed  choses  in  action— 
that  is,  rights  not  by  possession,  but  by  power  of  recovery — ^are 
capable  of  being  assigned,  the  power  of  assignment  being,  according 
to  Blackstone's  expressive  phrase,  the  life  of  proper  credit  The 
transference  of  a  bill  or  note  exhibits  the  simplest  mode  of  written 
transmission  known  to  the  law.  When  it  is  payable  to  the  bearer 
simply,  or  to  a  payee  nominatim  or  bearer,  it  may  be  transferred  by 
mere  delivery.  When  the  bill  is  drawn  in  the  ordinary  form  in  favour 
of  the  drawer,  or  other  specified  payee,  with  or  without  the  words 
"  or  order,"  the  payee  may  transmit  it  by  indorsation — that  is,  by 


V.  BILLS  AND  PBOMI8SOBT-NOTE8.  347 


g  his  name  in  dor  so,  and  ordenng  the  contents  to  bo  paid  to  Indobb^tiov, 

BLANK  ir 
SPECIAL. 


idorsee  (which  is  called  a  special  indorsation),  or  by  merely  ^^^^^  ^*^ 


(ing  his  name  without  any  order,  which  is  as  effectual  to  the 

iee  as  if  he  were  named,  and  implies  a  power  to  him,  if  he 

28,  to  insert  an  order  of  payment  in  his  own  favour.     Such 

ion  is,  however,  unnecessary,  both  by  the  common  law  and 

ling  to  the  declaratory  enactment  contained  in  the  Act  1696, 

15,  which,  as  we  have  seen,  exempts  indorsations  of  bills  from 

ullity  attached  to  writs  blank  in  the  creditor's  name.   A  special 

nation,  in  order  to  warrant  summary  diligence,  must  name  the 

see.     So,  an  indorsement  to  the  agent  of  a  bank  at  Macduff  was 

iingly  held  insufficient  to  warrant  diligence,  because  no  indivi- 

wras  named  ;  Fraser  v.  Bannerman^  21st  June  1853.     Indorsa-^5  D.  756. 

like  acceptance  and  drawing,  may  be  effectually  made  by  the 

3cr's  procurator,  whose  authority  may  either  be  written,  or 

i  upon  facts  and  circumstances.     In  the  appeal  case,  already 

€d  to,  of  Davidson  v.  Robertson  and  Others,  4th  July  1815,  Lord  3  Dow*8  App. 

If    said,  that  "  a  power  of  indorsing  per  procuration  did  not 

uire  a  special  mandate,  but  might  be  proved  by  inference  from 

s  and  circumstances."     Special  indorsation  has  this  advantage,  Advamtaob 

it  designates  the  indorsee  named  as  the  holder,  and  the  bill  is  ^JJ>^^oh 

ransferable,  unless  the  indorsee  so  named  shall  again  indorse  it ;  in  prbveutiko 

the  blank  indorsation  is  attended  with  the  risk,  that  if  the  bill  *'^°'^' 
be  lost,  and  the  proceeds  paid  to  one  who  has  found  or  stolen 

onerous  and  bond  fide  holder  is  entitled  to  recover  the  contents;  Vide  note, 
A  Co,  V.  The  Kilmarnock  Banking  Company,  27th  February  1812.  P*  ^^• 
,  bills  of  the  value  of  £800  were  discounted  to  a  stranger  by  the  g^^  ^,,^^ 
amock  Banking  Company.     It  appeared  eventually,  that  these  p.  351. 
bad  been  lost  on  their  way  to  the  indorsee  for  whom  they  were 

intended.     It  was  doubted,  whether  the  bankers  had  exercised 

iligence  incumbent  on  them  ;  but,  after  a  remit  to  bankers  in 

burgh,  the  Court  found  them  entitled  to  recover,  whereby  the 

ell  upon  the  purchaser,  who  was  the  payee  and  indorser  of  the 

An  important  exception  to  the  doctrine  just  laid  down  has 

introduced  by  the  16  &  17  Vict.  cap.  b9y  which  in  its  19th 
m  enacts,  that  a  draft  or  order  drawn  on  a  banker  payable  to 

•  on  demand,  if  purporting,  when  presented,  to  be  indorsed  by 
layee,  shall  be  a  sufficient  authority  to  the  banker  to  pay,  and 
ill  not  be  incumbent  on  him  to  prove  the  authenticity  of  the 
rsemcnt. 

hen  it  is  desired  that  the  indorsee  alone  shall  receive  the  con-  Restricted 
;  of  the  bill,  and  that  he  shall  not  have  the  power  to  transfer  it,  >»«>'«^™«- 
U  accomplished  by  a  restricted  indorsation  ordering  payment  to 
R  only,''  or  "  A  Kfor  my  use."    Here  the  contents  are  payable 

•  &  alonCy  and  he  cannot  indorse. 
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i>ABT  n. 


Indobsation 
obtained  bt 
fkaud,  etc 


11  D.233. 


Holder's  re- 
coubse  against 
drawer  and 
indobser8. 

M.  1537. 


1  D.  923. 


>  It  is  scarcely  necessary  to  observe,  that  an  indorsation  obtained  by 
fraud,  force,  or  fear,  is  reducible.  Upon  that  subject  reference  need 
only  be  made  to  what  has  already  been  said  as  to  the  effect  of  these 
exceptions  when  taken  to  the  validity  of  deeds,  the  principles  then 
stated  being  equally  applicable  to  bills  and  notes.  The  case  of  Miller 
V.  KippeUy  9th  December  1848,  is  an  example  of  presumptions  of 
fraud  held  relevant  to  throw  suspicions  upon  the  bona  fides  of  the 
holder  of  a  bill,  and  note  of  suspension  was  passed  without  caution 
or  consignation. 

It  is  presumed,  that  the  indorsee  has  given  value,  although  the 
indorsation  do  not  bear  "for  value;"  Auchirdeck  v.  Millar^  15th 
February  1715  ;  and,  therefore,  he  has  recourse  against  the  drawer, 
or  other  indorser,  if  the  acceptor  fails  to  pay  ;  and,  where  there  are 
successive  indorsers,  the  holder  has  recourse  not  only  against  the 
party  who  indorsed  to  him,  but  against  all  whose  names  appear  upon 
the  bill,  whether  as  drawer  or  indorsers,  each  being  liable  for  the 
whole  contents,  in  the  same  way  as  if  he  had  granted  a  separate  bill 
Forbes  on  Bills,  or  promissory-noto  to  the  holder.  Hence  indorsement  was  early 
P*  ^^'  called  redrawing,  indorsation  being  equivalent  to  a  new  bill  by  the 

indorser.  Every  indorser  is  thus  an  additional  security,  and  liable  in 
solidum.  This  doctrine  will  be  found  strongly  stated  from  the  Bench 
in  the  case  of  King  v.  Creichtons,  11th  June  1839.  Indorsation 
infers  a  full  liability,  not  subject  to  any  latent  qualifications,  and  not 
controlled  by  any  consideration  as  to  its  primary  purpose  or  other- 
wise, which  does  not  appear  upon  the  instrument.  Accordingly,  the 
drawer  of  a  bill  having  indorsed  it,  and  left  it  with  the  acceptor  to 
serve  him  as  a  fund  of  credit  with  a  certain  person,  the  acceptor 
passed  it  for  value  to  a  different  person  not  cognizant  of  the  purpose 
for  which  it  had  been  drawn  and  indorsed,  and  the  drawer  was  found 
Hume,  p.  44.  liable  to  the  holder  for  the  contents  ;  Kilgour  v.  Braid,  18th  Decem- 
ber 1800.  When  one  indorses  a  bill  or  note  improperly — that  is, 
without  the  payee  having  transferred  it  by  indorsation,  the  person 
thus  improperly  indorsing  renders  himself  simply  an  obligant  along 
with  the  grantor ;  and  so  one  who  thus  indorsed  a  promissory-note 
was  found  liable  for  its  contents;  Don  v.  Watt,  26th  May  1812. 
And  a  party  indorsing  a  bill,  when  there  was  no  previous  indorsation, 
was  held  to  be  an  acceptor ;  Waiters,  7th  March  1818.  When  an 
indorser  intends  to  exempt  himself  from  recourse,  he  must  add  to  his 
indorsation  the  words  "  without  recourse,**  which  will  save  him  from 
further  liability.  This,  it  will  be  observed,  is  a  fresh  instance  of  the 
remarkable  simplicity  of  these  instruments,  and  of  the  facility  with 
which  important  effects  are  produced  by  the  use  of  short  conven- 
tional phrases  universally  understood. 
Indorsation  ^  \^\[\  j^ay  be  indorsed  either  before  or  after  acceptance ;  and  bills 

PAYMENT.         and  notes  maybe  effectually  indorsed  after  the  date  of  payment,  and. 


F.  C. 


F.  C. 


Indorsation 

WITHOUT 

recourse. 
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if  there  be  no  marks  of  dishonour  on  the  face  of  the  instrument,  in- 
dorsation after  the  date  of  payment  confers  upon  the  indorsee  a  right 
to  all  the  statutory  privileges  of  execution  within  the  period  of  pre- 
scription, nor  is  the  indorsee  subject,  when  there  are  no  marks  of 
dishonour,  to  objections  pleadable  against  the  drawer  or  indorser  ;* 
Wilkie  V.  Wilson,  30th  November  1811  ;  Crawford  v.  Robertson's  ^»  C. 
Trustees,  30th  June  1814.     In  these  two  cases  there  was  no  mark  of  F.  C. 
dishonour  upon  the  bill,  nor  does  it  appear  that  there  had  been  any 
protest.     But,  even  though  they  have  been  protested,  overdue  bills 
are  negotiable  ;  Macadam  v.  MacwiUiam,  14th  June  1787  ;  and  they  M.  1613. 
may  be  transferred  by  indorsation  even  after  the  protest  has  been 
recorded  ;  Frier  v.  Richardson  &  Co,,  18th  November  1806.     But,  M.  wee  "Bill 
after  dishonour  marked  upon  a  bill,  the  indorsee  who  acquires  it  is  Apti^l^,^9. 
liable  to  every  exception  which  can  be  established  against  the  in- 
dorser ;  and,  therefore,  a  bill  having  been  indorsed  after  it  was  noted 
— that   is,   marked   by  a  notary  as  protested — the  acceptor   was 
allowed  to  refer  to  the  indorser's  oath,  whether  he  had  given  value — 
a  reference  which  would  not  have  been  allowed,  if  the  bill  had  not 
been  noted,  since  a  bond  fide  indorsee  is  not  liable  to  objections 
pleadable  against  the  indorser  in  general ;  Allan  v.  QaUi,  5th  June  7  S.  706. 
1829. 

The  indorser  of  a  bill  or  note  is  effectually  re-invested  by  posses- 
sion with  the  indorsations  subsequent  to  his  own  delete,  and  he  may 
again  transmit  it  by  his  original  indorsation;  Fairholms,  7th  January  M.  1474. 
1752  ;  Adam  v.  Waison,  13th  December  1827.     But  re-indorsation  6  S.  244. 
to  a  prior  indorser  gives  no  action  against  the  re-indorser ;  Dickie  v.  6  S.  637. 
Gutsmer,  27th  February  1828. 

In  order  to  complete  the  subject  of  the  transmission  of  bills,  we  Indorsation 
may  notice  here,  that  although  an  overdue  bill  or  note  is  itself  trans-  TOi^sinT 
ferable  by  indorsation  within  the  period  of  prescription,  the  indorsa-  reqisteebd 
tion  does  not  carry  right  to  a  protest  taken  and  registered.     The  ^**^"*^' 
registered  protest  being  a  decree,  it  can  be  transmitted  only  by  assig- 
nation, in  which  the  bill,  as  the  ground  of  debt,  is  conveyed  along 
with  it.     It  is  the  opinion  of  Mr.  Erskine,  that  the  assignee  of  a  bill  Inst-  »"•  2.  si. 
and  registered  protest  is  not  subject  to  the  objections  pleadable 
against  the  cedent.     Baron  Hume,  however,  remarks,  that,  "when 
"  the  bill  and  registered  protest  are  conveyed  by  assignation,  the  very 
**  form  of  the  transaction  proves  that  this  bill  has  not  been  bought  as 
''  a  bill  in  the  common  course  of  trade,  but  has  been  acquired  as  an 
"  ordinary  document  of  debt  after  inquiry  into  the  circumstances, 

*  It  is  enacted  by  the  Mercantile  Law  Amendment  (Scotland)  Act,  that,  "  When  any 
"  bill  of  exchange  or  promisaoiy-note  shall  be  indorsed  after  the  period  when  such  bill  of 
"  exchange  or  promissory.note  became  payable,  the  indorsee  of  such  bill  or  note  shall  be 
"  deemed  to  hare  taken  the  same  subject  to  all  objections  or  exceptions  to  which  the  said 
''  bill  or  note  waa  subject  in  the  hands  of  the  indorser  ;*'  19  &  20  Vict.  cap.  60,  §  16. 
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and  by  a  deliberate  and  probably  advantageous  bargain.  In  these 
circumstances,  tbere  is  no  sufEcient  reason  why  the  assignee  should 
not  hold  the  claim  of  debt  subject  to  the  same  exceptions  as  his 
"  author."  The  latter  view  is  confirmed  by  the  decision,  in  the  report 
Hume,  p.  40.  of  which  it  IS  expressed;  Brown  v.  Ralston^  5th  June  1793.  In  trans- 
ferring a  bill  and  protest  by  assignation,  attention  must  be  given  to 
the  position  of  the  parties  as  regards  the  sale  and  purchase  of  the 
right,  one  assignation  being  insufficient  under  the  Stamp  Laws,  when 
1  S.  619.  there  has  been  a  double  transfer;  Oliver  y.Hcdliburtony  22d  June  1822. 

It  may  be  noticed  here,  that,  when  bills  have  been  ranked  upon  a  se- 
questrated estate,  the  dividends  are  not  transmissible  by  indorsation 

1  S.  63.  of  the  bills,  but  by  assignation  only ;  Wallace,  Hamilton,  Jo  Go,  v. 

2  Sh.  App.467.  CampbeU,  8th  June  1821  ;  affirmed  on  appeal,  23d  June  1824. 

The  indorsee  is  not  entitled  to  refuse  payment  from  a  third  party 

1  S.  377.  not  upon  the  bill ;  Rainnie  v.  Milne,  7th  March  1822. 

BiLM  REOARiv       A  bill  drawn  payable  to  the  bearer,  or  indorsed  by  the  payee,  is 

POINT oFTRAKs-  ^gardcd  as  so  much  cash  in  point  of  transmissibility ;  and,  as  money 

M188IB1LITY.       passcs  from  hand  to  hand  without  earmark,  and  not  burdened  with 

Results  of       ^^J  claim  to  those  parting  with  it,  so  a  bill  or  note  carries  right  to 

THIS  Rurjs.        the  sum  which  it  contains,  free  of  all  burdens  which  do  not  appear 

upon  its  face.     The  debtor,  therefore — that  is,  the  acceptor  of  a  bill, 

or  the  grantor  of  a  note — cannot  pay  with  safety  to  any  but  the 

holder,  and  if  he  shall  make  payment  to  the  original  creditor — that 

is,  the  drawer  or  payee — he  will,  notwithstanding,  bo  liable  in  second 

payment  to  a  bond  fide  indorsee,  even  although  the  indorsement  may 

M.  1601.  have  been  made  after  payment  to  the  indorser  ;  Erskine  v.  Thomson, 

12th  December  1711.     Here  the  acceptor  produced  receipts  for  par- 
tial payments  made  to  the  drawer  before  indorsation,  but  he  was, 
nevertheless,  found  liable  in  full  payment  to  the  indorsee.     To  the 
M.  1606.  same  effect  is  the  case  of  Fairholm  v.  Cochhurn,  24th  June  1714. 

Nor  will  a  back  bond  or  any  other  separate  discharge  or  acquittance 
from  the  drawer  exempt  the  acceptor,  who  must  pay  in  whatever 
M.  1616.  hand  the  bill  appears  ;  Douglas  v.  EUiot,  7th  January  1757.     Here 

the  acceptor  held  an  obligation  of  relief  from  the  drawer,  but  was 
found,  notwithstanding,  liable  to  an  onerous  indorsee.  And  it  is  no 
defence  against  an  onerous  indorsee,  that  the  acceptor  received  no 
value,  or  that  he  has  a  claim  of  compensation  against  the  first  indorser, 
which  would  have  extinguished  the  debt  had  he  continued  to  hold  it; 
M.  1497.  Stuart  <t  Gordon  v.  GampbeU,  31st  January  1699.     And,  as  a  bill  is 

cash  to  the  holder,  the  indorser's  creditors  cannot  attach  the  fund  by 
arrestment  even  prior  to  the  indorsation,  as  we  have  already  seen  in 
M.  1602.  the  case  oi  Smith  v.  Home,  5th  December  1712.   The  principle  that  a 

bill  is  an  independent  obligation  of  payment,  and  clear  of  all  questions 
as  to  the  transaction  out  of  which  it  arose,  will  be  found  illustrated  in 
1  8. 77.  the  following  cases : — Bruce  v.  M'Kenzie  and  Balfour,  21  st  June  1821. 
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a  bill  had  been  accepted  for  the  price  of  good  seed.  The  seed 
d  to  be  bad,  and  the  acceptor  raised  an  action  of  damages,  and 
cd  compensation  in  the  suspension  of  a  charge  upon  the  bill, 
he  Court  found  the  letters  orderly  proceeded — that  is,  that  the 
;e  was  regular,  and  the  acceptor  not  entitled  to  refuse  payment 
such  a  ground.  The  case  of  M'Oill  v.  Carrick,  Hutchison,  and  3  S.  325. 
I7th  November  1824,  is  to  the  same  effect,  showing  that  diligence 
a  bill  cannot  be  stayed  to  await  the  decision  of  an  action  of 
.ges  arising  out  of  the  transaction  in  which  the  bill  has  been 
;ed.  Upon  the  same  principle,  in  Henderson  v.  Elliot  and  Foster,  3  S.  30. 
May  1824,  the  Court  refused  to  suspend  a  decree  for  the  amount 
bill  upon  the  acceptor's  averment,  that,  upon  an  accounting 
een  himself  and  the  chargers,  the  bill  would  be  found  to  be  paid, 
rithout  any  allegation  that  payment  had  been  made  of  the  bill 
ed  on.  In  the  case  of  Alexander  v.  Monteath,  6th  June  1846,  a  s  D.  810. 
laving  been  accepted  for  rent,  due  to  a  party  whose  factor  drew 
)ill  and  afterwards  charged  for  the  amount,  the  Second  Division 
le  Court  suspended  the  charge  upon  caution,  clear  evidence 
r  adduced  that  the  debt  was  compensated  as  between  the  debtor 
the  principal  party,  although  the  factor,  whose  name  alone 
sired  upon  the  bill,  alleged  that  he  was  individually  an  onerous 
jr,  having  retired  it  with  his  own  funds  from  the  bank  where  it 
been  discounted  on  behalf  of  the  principal.  It  would  be  danger- 
o  infer  an  alteration,  or  even  a  relaxation,  of  the  general  rule 

this  decision,  the  circumstances  of  the  case  having  been  very 
al,  and  the  general  rule  recognised  in  the  opinion  of  the  Judges 
idoubted.     We  have  already  seen,  in  the  case  of  Scott  v.  Kilmar-  F.  C. 
Banking  Company,  27th  February  1812,  that  a  bill  having  been  See  supra, 
and  discounted  to  a  stranger,  the  bond  fide  indorsee  was  entitled  P-  ^^7. 
cover ;  and,  as  we  have  thus  the  strongest  illustration  of  the 
liar  character  of  a  bill  as  cash  passing  from  hand  to  hand,  and 
clogged  with  latent  defects,  it  will  be  useful  to  refer  also  to 
bton  and  Co.  v.  Marshall,  21st  June  1799,  where  the  holders  of  a  ^vf^^  "^'", 
fho  had  paid  value  for  it  were  found  entitled  to  recover  from  the  Appx.  No.  8.' 
CTy  although  it  appeared  that  the  bill  had  been  stolen.     The 
ad  of  the  decision  is  stated  to  be,  that  there  is  no  rei  vindicatio 
ist  onerous  holders  of  bills  and  bank  notes — that  is,  if  I  acquire 
,  by  purchase  to  a  bill  or  note,  no  one  can  deprive  me  of  it,  upon 
px>und  that  it  was  stolen  from  him.     There  is  no  rule  which  the  VUU  note, 
;itioner  has  more  frequent  occasion  to  apply  than  the  general  P*  ^^"' 
ine  that  illiquid  claims — i.e.,  claims  not  constituted  by  decree  or 
ond  or  bill — cannot  be  set  off  against  what  is  due  by  bond  or 

This  rule  is  illustrated  in  the  case  of  counter  claims  against      ^ 
due  under  the  obligations  of  a  lease,  by  Dickson  v.  Porteous,  jg  j^'  /^  ^^ 
November  1852.    See  also  the  case  of  The  Blair  Iron  Company  LorcU)  49. 
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V.  Alison,  13th  August  1855,  in  which  effect  is  given  to  the  same 
rule  of  law.  An  onerous  indorsee  is  exempt  also  from  the  plea,  that 
the  bill  or  note  was  granted  for  an  illegal  purpose  or  consideration, 
provided  he  be  ignorant  that  it  was  so,  and  excepting  only  the  case 
of  a  fundamental  nullity  declared  by  Statute,  which  imports  a  vitium 
recUe.  Accordingly,  where  a  bill  was  granted  as  an  inducement  to 
accede  to  a  composition  under  a  sequestration,  although  that  circum- 
stance would  have  made  the  bill  unavailable  to  the  creditor  himself, 
yet  it  was  not  held  to  affect  it  in  the  hands  of  an  onerous  indorsee, 
inasmuch  as  the  Bankrupt  Act  then  in  force  did  not  attach  a  specific 
nullity  to  a  bill  granted  for  this  particular  purpose  ;  Craig  v.  SheiUs 
&  Co.,  15th  December  1809. 

But,  if  the  indorsee  has  not  paid  value,  and  holds  merely  for  behoof 
of  the  indorser,  he  is  liable  to  all  the  objections  which  would  be 
available  against  the  party  from  whom  his  right  is  derived ;  and, 
generally,  one  who  acts  on  behalf  of  any  party  to  a  bill  or  note  is 
entitled  to  no  right  or  benefit  which  could  not  be  claimed  by  the 
party  whom  he  represents.  Thus,  the  acceptor  of  a  bill  having  been 
incarcerated,  his  agent  paid  the  amount  to  the  holder,  and  required 
from  him  an  assignation  with  right  of  recourse  not  only  against  the 
acceptor,  but  also  against  the  drawer.  The  Court  found  him  not 
entitled  to  an  assignation  with  recourse  against  the  drawer ;  Cameron 
V.  Robertson,  2d  February  1830. 

It  is  an  established  rule  of  Law,  that  when  the  objections  which 
are  competent  to  bar  the  claim  of  the  holder  of  a  bill  or  note  are 
stated,  viz.,  that  he  has  paid  no  value,  or  that  he  is  acting  moid  fide 
and  in  collusion  with  another  party  against  whom  objections  would 
lie,  if  the  claim  were  made  in  his  name,  these  objections  can  only 
be  proved  by  the  writ  or  oath  of  the  holder  himself;  as  regards  the 
drawer,  for  example,  the  acceptor  cannot  suspend  a  charge  at  his 
instance,  unless  he  offer  to  prove  by  his  writ  or  oath  that  the  bill 
was  for  the  accommodation  of  the  drawer  himself ;  Cargill  v.  Gould 
&  Co,y  12th  February  1852.  This  rule  is  founded  upon  the  considera- 
tion, that  the  benefit  of  summary  diligence  would  be  rendered  nuga- 
tory, if  it  might  be  suspended  upon  allegations  of  non-onerosity,  wio/a 
fides,  or  collusive  indorsation,  which  might  be  stated  by  any  one  de- 
sirous of  obtaining  the  delay  requisite  for  an  ordinary  proof.*    The 


18  D.  230. 


7  wii.  &  sii. 

App.  333. 


*  In  the  case  QiBannaiyM  v.  TTtZson,  13th  December  1855,  it  was  held,  in  an  action  npon 
a  bill,  that  circnmstances  of  grave  suspicion  are  sufficient  to  elide  the  presumption  of  hana 
fides  in  favour  of  the  indorsee  of  a  bill,  and  to  expose  him  to  exceptions  pleadable  against  bis 
cedent,  and  to  let  in  circumstantial  evidence  of  want  of  consideration.  And  it  was  observed 
on  the  Bench  that  even  an  onerous  indorsee,  if  tn  maidfide^  would  have  been  in  the  same 
position.  In  the  case  ol  Hunter  v.  George's  Trustees^  13th  May  1834,  the  Lord  Chancellor 
observed: — "It  has  been  insisted,  that  it  is  to  be  presumed  in  all  coses,  that  an  indorsee 
"  holds  the  character,  and  is  entitled  to  the  privileges  of  a  bond  fide  onerous  indorsee,  until 
"  that  presumption  is  removed  by  the  confession  of  party  or  by  writings:    But  an  indorsee 
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rale  is,  no  doubt,  attended  with  occasional  hardships,  but  that  is  an 
evil  inseparable  from  the  system,  which  could  not  continue  to  exist 
in  a  beneficial  and  effective  form,  if  debtors  were  allowed  to  stay  dili- 
gence by  allegations  not  capable  of  immediate  verification  ;  and  the 
knowledge  of  the  risk  must,  in  a  large  measure,  give  to  this  the 
character  of  a  self-correcting  evil,  by  rendering  parties  cautious,  and 
slow  to  occupy  a  position  which  may  subject  them  to  the  payment 
of  liabilities  not  their  own.  The  important  principle  now  stated  is 
illustrated  by  the  case  already  cited  of  Wallaces  v.  Barrie,  29th  M.  1484. 
November  1793,  where  it  was  observed  on  the  Bench,  that  "  the  Law 
"  presumes  that  the  acceptor  gets  value,  and  this  presumption  can 
"  only  be  taken  off  by  writ  or  oath  of  party."  The  privileges  of 
onerosity  are  acquired,  although  the  value  be  not  paid  until  the  bill 
or  note  is  overdue,  and,  accordingly,  one  who  was  originally  an  in- 
dorser  without  value  paid  or  received,  having  retired  the  bill  three 
months  after  the  date  of  payment,  was  found  entitled  to  do  summary 
diligence  against  the  acceptor ;  Kidston  v.  Stead  and  Son,  21st  Jan-  F.  C. 
uary  1809.  The  cases  o{  Wtlkie  and  Crawford,  which  have  been -^wpro,  p.  349. 
already  referred  to,  illustrate  the  same  principla 

We  have  already  found,  that  bills  and  notes  may  be  effectually  Onerobitt. 
drawn  and  indorsed,  although  they  do  ijot  bear  to  be  for  value.  When 
the  bill  bears  that  it  is  for  value  in  the  hands  of  the  drawee,  it  has 
never  been  doubted,  that  a  presumption  is  thus  raised,  which  can 
only  be  taken  off  by  the  writ  or  oath  of  party,  that  the  acceptor  is 
the  true  debtor  ;  and  this  is  strongly  exemplified  in  the  above-cited 
case  of  Wallaces,  where  effect  was  given  to  the  presumption,  although  M.  1484. 
the  description  of  the  value  was  false.     Upon  the  authority  of  the 
case  of  Cunningham  v.  Agnew,  4th  July  1711,  Mr.  Erskine  indicates  m.  1631. 
an  opinion,  that,  when  a  bill  or  note  does  not  expressly  bear  value  ^^^^  '"•  ^'  ^^' 

'*  who  has  obtained  a  bill  by  fraud,  or  to  whom  it  has  been  indorsed  by  collusion  with  the 

"  indoraer  for  the  purpose  of  cheating  creditors,  would  not  be  likely  to  confess  that  he  was 

*'  not  a  bond  fide  holder,  or  to  furnish  any  written  evidence  that  would  destroy  his  right 

*•  to  sue  CD  the  bill  indorsed  to  him.     Such  a  rule,  if  generally  acted  on,  would  be  a  cover 

"  for  every  species  of  iniquity.    The  modem  cases  show,  that  evidence  raising  a  suspicion 

"  of  fraud  prevents  the  application  of  this  rule,  and  lets  in  circumstantial  evidence  to  prove 

"  the  want  of  bond  fide  consideration  for  the  indorsement."    See  also  Mackenzie  v.  jHiaZ/,  l?  D.  460. 

21  St  Februaiy  1856,  and  Joel  v.  Johnstone,  20th  January  1860.    In  the  latter  of  which  it  22  D.  430- 

was  held  to  be  a  relevant  defence  to  an  action  on  a  bill,  that  the  pursuer  had  accepted  from 

the  defender*8  agent  a  specific  sum  in  discharge  of  all  bills  in  his  hands  with  the  defender's 

name  on  them,  and  had  fraudulently  withheld  the  bill  in  question  when  he  delivered  the 

othera,  and  that  proof  of  such  agreement  was  not  limited  to  the  writ  of  the  creditor.    In  the 

ease  of  Anderson  v.  Lorimer^  21st  November  1857,  a  charge  on  a  bill  was  suspended,  on  20  D.  74. 

the  allegation  of  circumstances  of  grave  suspicion  as  to  the  filling  up  of  the  bill ;  and  the 

sospender  was  allowed  a  proof  of  his  averments  proul  de  jure, 

"  Where  any  bill  or  note  has  been  lost,  stolen,  or  fraudulently  obtained,  the  holder  of  such 
•*  bill  or  note  suing  or  doing  diligence  thereon  shall  be  bound  to  prove  that  value  was  given 
•*  by  him  for  the  same ;  but  such  proof  may  be  made  by  parole  evidence ;"  19  &  20  Vict. 
cmp.  GO,  §  15. 

23 
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Presumption     in  the  hands  of  the  person  drawn  upon,  the  presumption  is  in  his 

oNERo^swY.^'    favour,  and  ho  will  be  entitled  to  recover  from  the  drawer.     The 

modern  practice,  however,  does  not  countenance  this  distinction,  and 
the  acceptor  is  held  to  be  the  proper  debtor  by  force  of  his  accept- 
ance merely,  and  the  doctrine  stated  from  the  Bench  in  the  case  of 

M.  1484.  Wallaces,  that  the  law  presumes  the  acceptor  to  have  received  value, 

is  of  general  application,  and  was  strongly  illustrated  in  the  case  of 

M.  1541.  M'DowaU  V.  Duke  of  Douglas^  June  1731,  where  the  value  described 

in  the  bill  never  arose.  When  the  bill  is  in  favour  of  a  third  party, 
the  words  '^  value  received"  are  interpreted  to  import,  that  value  has 
been  received  by  the  drawer  from  the  payee.     In  this  case,  these 

Pyles,  p.  61.  words  have  been  regarded  in  England  as  ambiguous,  since  they  may 
mean  either  value  received  by  the  drawer  of  the  payee,  or  by  the 
acceptor  of  the  drawer.  But  the  former,  which  is  the  construction 
applied  in  Scotland,  is  preferred  for  this  reason,  as  stated  by  Lord 
Ellenborouoh,  that  it  is  more  natural  '^  that  the  party  who  draws  the 
"bill  should  inform  the  drawee  of  a  fact,  which  he  does  not  know, 
"  than  of  one  of  which  he  must  be  well  aware."  As  the  payee  is 
with  us  the  creditor  in  the  bill,  so  the  presumption  is  in  his  favour, 
although  the  words  ^^  value  received"  are  not  used.  This  was  expressly 

M.  1535.  decided  in  Scott  y.  Laing,  19th  March  1707.     The  presumption  of 

value  given  by  the  payee  to  the  drawer  does  not  hold  where  the 
tenor  of  the  bill  is  inconsistent  with  that  construction  ;  and,  when  a 
bill  was  drawn  payable  to  A.  for  £600  "  value  in  account  as  per 
"  advice"  that  was  held  to  express  value  between  drawer  and  acceptor, 
and  not  pleadable  against  the  payee,  so  as  to  affect  the  rule  that  no 

10  D.  560.  value  can  only  be  proved*  by  writ  or  oatli ;  Wilson  and  Philip  v.  Loder, 
1st  February  1848. 

Donation  and       Jt  was  formerly  held  incompetent  to  constitute  a  donation  in  the 

M.  1413.  f'°^™  °^  ^  ^'^'»  ^^^>  accordingly,  in  the  case  of  Weir  v.  ParkhiU^  7(ii 

January  1737,  action  was  refused  upon  a  bill  as  gratuitous  ;  and  the 
same  doctrine  was  applied  to  legacies,  which  it  was  held  incompetent 

M. 8107.  to  grant  in  the  form  of  a  bill;  Dowie  v.  Millie,  2d  February  1786, 

and  previous  cases.  These  decisions  were  attributable,  probably,  in 
a  large  measure  to  the  way  in  which  bills  and  notes  were  at  an  early 
period  regarded  as  exclusively  applicable  to  mercantile  transactions, 
and  to  a  feeling  of  insecurity  connected  with  them  before  the  year  1 772, 
when  their  effect  became  limited  by  the  six  years'  prescription.  Even 
before  the  date  of  Dowie  s  case  other  decisions  had  been  pronounced, 
not  entirely  reconcilable  with  these  in  principle  ;  and  the  tendency 
latterly  has  been  to  relax  the  operation  of  the  rule  rejecting  bills 

M.  C097.  granted  on  donations  and  legacies.     Thus,  in  Barbour  and  Blackwood 

V.  Hair,  8th  February  1753,  bills  indorsed  on  deathbed  by  a  husband 
to  his  wife  gratuitously,  were  found  properly  delivered,  and  effectually 

M.  1410.  transferred,  to  her.     In  Adam  v.  Johnstone,  2d  December  1782,  a 
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donation  mortis  caum  was  effected  by  a  bill  in  this  ingenious  manner. 
The  donor  granted  his  acceptance  to  two  third  parties,  who,  in  con- 
sideration thereof,  granted  their  bill  to  the  donee.     This  transaction 
was  supported,  and  it  was  observed  on  the  Bench,  that  in  consequence 
of  the  Statute  rendering  action  upon  bills  necessary  within  six  years, 
there  was  less  danger  of  fraud  than  previously,  when  they  might  be 
sued  upon  any  time  within  forty  years,  and  that,  consequently,  those 
documents  were  to  be  construed  with  less  suspicion  and  strictness  now 
than  formerly.     In  SteeVs  Disponeesv.  Wemyss,  18th  December  1793,  M.  1409. 
a  gratuitous  draft  upon  a  bank  was  found  available  to  the  party  to 
whom  it  was  given,  after  the  grantor's  death  ;  and  in  Reid  v.  Milne,  Hume,  p.  60. 
29th  November  1808,  a  bill  drawn  by  a  person  moribundm  on  his 
debtor,  and  delivered  with  a  written  statement  that  it  was  intended 
as  a  gift,  was  found  effectual  to  the  payee.     By  the  two  decisions 
last  quoted  in  conjunction  with  that  of  Barbour  it  is  established,  that 
a  donation  may  be  effected  by  a  draft  upon  a  third  party,  or  by  in- 
dorsing a  bill.     The  case  does  not  appear  to  have  occurred  in  late 
years  of  a  donation  constituted  by  an  acceptance,  and,  as  the  last 
decisions  upon  that  point  are  negative  of  the  competency,  it  must 
still  be  regarded  as  at  least  doubtful  whether  an  acceptance  granted 
as  a  donation  would  be  sustained.     There  is  no  doubt,  that,  in  the  Vide  note, 
hands  of  an  onerous  indorsee,  it  is  not  a  valid  objection  to  a  bill  that  ^'  ^^' 
it  was  accepted  as  a  donation  or  legacy  ;  Shaw  v.  Farquhar,  24th  M.  1444. 
November  1761. 

Ej€ci  of  payment  o/biU. — When  payment  of  a  bill  is  made  by  the  Effect  op  pat- 
acceptor,  the  obligation  by  him  and  the  drawer  to  the  payee  is  thereby  "^^"^  ^^  accei- 
extinguished.     And,  if  the  drawer  is  himself  the  payee,  the  effect  of 
payment   by  the  acceptor  will  depend  upon  the  state  of  accounts 
between  the  parties.     If  the  acceptor  was  debtor  to  the  drawer,  the 
debt  will  be  compensated,  and  so  extinguished,  by  the  amount  of  the 
bill     If  the  acceptor  was  not  debtor,  then  he  will  have  a  claim,  and 
an  action  to  enforce  it,  against  the  drawer,  for  the  amount  of  the  bill, 
and  of  the  commission  allowed  by  the  usage  of  merchants.    It  may  be 
assumed,  as  an  unfailing  criterion  for  determining  who  is  ultimately 
liable  for  the  payment  of  a  bill,  that  the  responsibility  will  be  fixed 
upon  him  who  is  truly  the  debtor.     But  here  it  is  to  be  remembered, 
that  the  Law  has  established  its  own  presumptions  of  liability,  which, 
in  the  absence  of  other  evidence,  will  subject  first  the  acceptor,  and 
afterwards  the  indorsers  in  succession.     That  rule  is  clear.     The  Accoumoda- 
acceptor  is  the  proper  debtor,  liable  even  to  a  party  who  has  indorsed  ^^^^  '*'*'"* 
for  the  accommodation  of  the  drawer,  if  that  party  retires  the  bill ; 
Beveridgey.  LiddeU  &  Co.^  14th  January  1852.    Whenever,  therefore,  14  D.  328. 
one  becomes  a  party  to  a  bill  ina  capacity  which  does  not  represent 
his  true  position  in  the  transaction,  as  when  one  accepts  for  tlie  ac- 
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commodation  of  the  drawer,  or  indorses  in  order  to  accommodate  the 
indorsee,  then  it  is  of  primary  importance  that  he  obtain  and  preserve 
indisputable  evidence  that  he  is  not  the  proper  debtor,  as  otherwise 
the  presumption  of  law  may  saddle  him  with  a  liability  truly  belong- 
ing to  another.     When  proper  evidence  is  produced,  however,  the  law 
will  certainly  impose  the  debt  upon  the  proper  debtor.     Thus,  a  bill 
having  been  accepted  for  the  drawer's  accommodation,  and  paid  on 
behalf  of  the  acceptor's  representatives  by  their  agent,  who  took  a 
title  to  the  debt  in  his  own  name  by  assignation,  he  was  found  entitled 
to  do  diligence  against  the  drawers  ;  Napier  v.  Wilson  io  SonSy  16th 
November  1810.     By  the  opinion  of  the  Court,  the  decision  is  put 
upon  the  same  footing,  as  if  the  diligence  had  been  used  by  the  ac- 
ceptor himself  against  the  drawer,  which  in  the  circumstances  they 
held  to  be  competent.     It  is  instructive  to  compare  this  case  with 
that  of  Cameron  v.  Robertson,  2d  February  1830,  formerly  referred  to, 
where,  the  acceptor's  agent  having  retired  the  bill,  the  Court  would 
not  grant  him  a  title  to  charge  the  drawer,  there  being  no  evidence 
that  the  acceptor  was  not  the  proper  debtor.     When  the  acceptor 
pays  a  bill,  he  is  entitled  to  receive  delivery  of  it ;  Thomson  v.  Izat, 
1st  December  1841  ;  and  it  is  of  great  importance  that  he  should 
n«?yv!^v^v"  obtain  delivery.     In  the  case  just  referred  to,  the  acceptor  would  have 

remained  liable  for  payment  if  he  had  not  got  possession  of  the  bill. 
In  WaddeU's  Trustees  v.  ScoUs,  24th  May  1 833,  bills  found  in  the 
repositories  of  the  creditor  were  enforced  against  the  acceptors,  not- 
withstanding their  allegations  of  payment,  of  which,  however,  they 
had  not  sufficient  evidence.  And  the  case  of  Irvine  v.  Laing,  6th 
March  1840,  is  very  strong  to  the  same  effect,  the  acceptor  of  a  bill, 
found  in  the  deceased  drawer's  repositories,  having  been  subjected  in 
payment  at  a  distance  of  years,  notwithstanding  strong  averments, 
and  various  presumptions,  of  payment.  In  the  recent  case  also  of 
Milne  v.  Donaldson,  10th  June  1852,  the  presumption  of  payment  by 
the  proper  debtor  was  found  not  to  hold,  where  the  bill  is  found  in 
the  repositories  of  the  drawer.  When  a  foreign  bill  is  paid,  delivery 
of  all  the  parts  should  be  required. 

If  a  bill  past  due  be  found  in  the  acceptor's  hands,  his  possession 
raises  a  presumption  that  it  was  paid  by  him,  although  it  may  bear 
no  receipt  to  that  effect,  according  to  the  maxim,  chirographum  apvd 
debitorem  repertum  presumitur  solutum»  If  it  can  be  shown,  how- 
ever, that  the  acceptor  has  obtained  possession  improperly,  the  Court 
will  order  him  to  deliver  it  up ;  Edward  v.  Fyfe,  26th  June  1823.  In 
order  to  avoid  the  risk  of  question,  the  acceptor,  when  he  retires  a 
bill,  or  the  grantor  a  note,  ought  to  obtain  a  receipt  or  discharge 
written  upon  it.  By  special  exemption  such  a  receipt  requires  no 
stamp.  When  a  bill  is  delivered  to  a  wrong  party,  the  party  so  de- 
livering it  must  procure  its  restoration  to  the  rightful  owner,  or  pay 


4  D.  136. 

AOCKPTOR 
SHOULD  OE 
DKUYKBT  OF 
BILL  ON  PAT< 
MENT. 

11  S.656. 


2  D.  804. 


14  D.  849. 


Pbesumption 
op  payment  of 
bill  in  aocep- 
tor's  hands. 


2  S.  431. 


CHAP.  V.  BILLS  AND  PBOMISSOBT-NOTES.  357 

the  contents ;   Vignes  v.  Edinburgh  and  Leith  Bank,  16th  June  1842.  4  D.  1424. 
After  payment  by  the  acceptor  of  a  bill  or  grantor  of  a  promissory-  Aftbb  pay- 
note,  it  cannot  be  re-issued,  unless  it  be  in  the  extraordinary  case,  bb  rLmbu^ 
that  it  contains  an  obligation  by  the  drawer  to  repay.     Of  this  there 
is  an  example  in  Orierson  v.  Earl  of  Sutherland,  28th  June  1727  ;  M.  1447. 
and  after  having  been  retired  by  the  acceptor  the  bill  was  held  in- 
dorsable,  so  as  to  transfer  a  claim  for  the  repayment 

When  a  bill  is  paid  not  by  the  acceptor  but  by  an  indorser,  who  Effbctt  op 
will  be  entitled  to  recourse  against  the  proper  debtor,  he  must  take  a  ^JJJJ^  "^ 
receipt  acknowledging  the  amount  as  paid  by  him,  the  presumption 
of  law  being,  when  there  is  no  receipt,  or  one  in  general  terms,  that 
the  payment  was  made  by  the  acceptor  ;  and,  therefore,  although  the 
bill  may  have  been  paid  by  one  entitled  to  recourse  against  the  ac- 
ceptor, and  may  be  found  in  his  possession  or  repositories,  the  pre- 
sumption of  payment  by  the  acceptor  will  prevail,  unless  there  be 
evidence  of  the  contrary.     Effect  was  given  to  that  presumption  in 
the  cases  of  Brown  v.  Kerr,  14th  June  1809  ;  Webster  v.  Thomas,  15th  Hume,  p.  62. 
January  1819.*    When  a  partial  payment,  however,  has  been  made,  ^'  ^' 
and  acknowledged  on  the  bill  without  specifying  who  made  it,  the 
receipt  for  that  amount  may  be  made  special  when  the  bill  is  fully 
retired,  so  as  to  enable  the  party  paying  to  sue  for  the  whole  amount ; 
Soutars  Representatives  y.  Soutar,  29th  June  1827.     Payment,  like  6  8.876. 
acceptance,  may  be  made  supra  protest,  but  the  protest  must  be  taken 
at  the  time  of  payment,  and  not  afterwards. 

In  conclusion  on  the  subject  of  payment,  when  various  bills  of  the 
same  debtor  are  held,  each  one  must  be  accounted  on  for  itself  as 
regards  the  relief  of  other  parties ;  so,  when  a  drawer  or  indorser  has 
paid  in  part  of  a  particular  bill,  and  the  holder  afterwards  recovers 
the  full  amount  of  that  bill  from  the  proper  debtor,  he  is  bound  to 
repeat  the  partial  payment,  although  other  bills  of  the  same  debtor 
may  not  be  fully  satisfied  ;  Patten  v.  The  Royal  Bank,  28th  March  15  D.  en. 
1853. 

Hitherto  we  have  assumed  the  bill  or  note  to  be  in  every  respect 
regular,  and  to  be  paid  when  due.  If  the  acceptor  fails  to  pay,  then 
there  is  a  legal  resource  available  against  him,  and  all  the  others 
liable,  provided  the  instrument  is  in  itself  unobjectionable,  and  that 
it  has  been  duly  negotiated  Before  describing  the  statutory  privi- 
leges of  execution,  therefore,  let  us  inquire  whether  the  instrument 

*  A  gcDeral  receipt  of  payment  indorsed  upon  a  bill  operates  as  an  extinction  of  the  debt 
IB  lavoar  of  the  acceptor,  unless  the  contrary  be  proved  by  his  writ  or  oath  ;  Martin  ▼.  Smiih,  17  D.  148. 
8th  December  1854.  Where  the  acceptance  of  a  bill  has  been  cancelled,  without  any  ayer- 
nent  that  this  was  done  fraudulently  or  by  accident,  an  indorsee,  suing  the  acceptor  upon 
the  allegation  that  he  had  retired  the  bill,  and  allowed  the  scoring  of  the  signature,  for  the 
credit  of  the  acceptor,  must  prove  this  allegation,  which  is  one  of  a  contract  of  loan,  by  the 
defiendcf^a  writ  or  oath :  Und. 
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is  entitled  to  them  by  its  own  integrity,  and  by  observance  of  the 
rules  of  negotiation  necessary  to  preserve  recourse. 

Vitiation  of  bills  and  notes, — In  order  that  a  bill  or  note  may 
retain  its  statutory  privileges,  it  must  be  entire,  and  not  vitiated  by 
alteration  or  addition ;  and,  where  an  alteration  or  erasure  appears, 
which  has  not  been  authorized  or  acquiesced  in  by  all  parties  con- 
cerned, that  infers  a  fundamental  nullity,  rendering  the  instrument 
incapable  either  of  being  the  ground  of  diligence,  or  of  serving  as  a 
document  of  debt.  These  serious  consequences  result  from  an  alter- 
ation in  any  material  part — as  the  date,  the  sum,  or  the  term  of  pay- 
ment, or  in  any  other  part  inferring  in  any  manner  a  change  of  the 
Vitiation  ih  original  contract.  In  the  following  cases  bills  were  vitiated  by  an 
DATE.  unauthorized  alteration  of  the  date  : — Murchie  v.  Mac/arlane,  1st 

M.  1458.  July  1796.     Here  the  date  was  changed  from  7th  to  17th  June  by 

the  interpolation  of  the  figure  1,  with  an  appearance  different  from 
that  of  the  rest  of  the  bill.     The  diligence  was  in  consequence  sus- 
M.  wc«  "Bill,'*  pended.     In  Allan  v.  Young,  5th  March  1800,  the  date  was  altered 
Appx.  No.  10.    ^Q  ^  ^g^y  gjj^  months  after  the  original  date,  in  order  to  avoid  pre- 
scription, and  the  bill  was  in  consequence  found  inadmissible  as  evi- 

2  8.88.  dence  of  a  debt.     In  Russell  v,  Macnab,  14th  December  L822,  the 

date  had  been  altered  from  1811  to  1814,  and  the  bill  was  conse- 

3  8. 345.  quently  adjudged  to  be  "  a  null  document."   In  Hamilton  v.  Monteathy 

1st  December  1824,  the  figure  5  in  the  date  25th  December  had  been 
superiDduced ;  but  it  could  not  be  discovered  whether  it  had  been 
written  on  an  erasure,  or  whether  there  had  ever  been  another  figure 
under  it.  The  Court  held  the  superinduction  to  be  a  vitiation  suffi- 
cient to  annul  the  bill  as  an  actionable  document.     In  the  case  of 

4  D.  1347.        Armstrong  v.  Wilson,  2d  June  1842,  the  day  of  the  month  was  written 

upon  an  erasure,  without  the  knowledge  or  consent  of  parties,  and 

the  bill  was  in  consequence  reduced.     The  date  is  in  essentialibus, 

even  where  it  does  not  affect  the  time  of  payment,  as  in  a  bill  pay- 

12  D  816.        able  on  demand  ;  M^Rostie  v.  Halley,  2d  March  1850. 

Vitiation  in         An  alteration  in  the  terra  of  payment  not  authorized  by  the  parties, 

MEST,^^  ^^^     *®  equally  fatal ;  Murdoch^  Robertson,  dk  Co,  v.  Lee,  Roger,  A  Co,, 

1  Beirs  Com.    26th  December  1801.     In  this  case  a  bill  for  £1000,  payable  on  de- 

^^^'  mand,  was,  without  authority,  altered  to  payable  one  day  after  date, 

in  order  to  make  it  bear  interest.     In  an  action  founded  on  this  bill, 

which  was  a  renewal  of  a  previous  one,  the  Court  of  Session  gave 

judgment  for  the  amount  of  the  original  bill  and  interest  ;  but  the 

See  infra,        House  of  Lords  dismissed  the  action  as  grounded  on  the  altered  bill, 

reserving  to  the  parties  to  bring  an  action  on  the  previous  one.    Tlie 

Lord  Chancellor  observed,  that  in  England  it  would  have  been  a 

sufiicient  answer  to  the  action  as  brought,  to  have  stated,  "  that  the 

'*  bill,  in  consequence  of  the  alteration,  was  not  the  contract  of  the 
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**  parties  ;  that  the  alteration  of  that  bill  (a  voluntaiy,  if  not  a  cri- 
"  minal,  act  of  the  pursuer)  had  annihilated  it,  and  it  could  not  be 
'*  restored  or  made  a  ground  of  demand."  In  Hamilton  v.  Kinnear  <t  4  s.  102. 
Sons^  17th  June  1825,  upon  the  report  of  a  banker  and  engravers, 
that  a  bill  had  been  vitiated  by  alteration,  erasure,  or  otherwise, 
the  allegation  being,  that  the  term  of  payment  had  been  altered 
from  1826  to  1825,  the  Court  suspended  a  charge  without  caution  or 
consignation. 

The  sum  of  a  bill  is  also  a  vital  part,  and  any  unauthorized  inter-  Vitiation  in 
ference  with  it  destroys  the  instrument ;  Maclean  v.  Morrison,  20th  '''^^^"*'- 
May  18-34.  In  this  case  the  sum  was,  after  acceptance,  altered  from 
£24  to  £26,  of  which  alteration  the  acceptors  were  not  proved  to 
have  received  notice,  and  they  were  in  consequence  found  not  liable 
for  payment  even  of  the  sum  for  which  they  admitted  that  they  had 
accepted,  and  although  one  of  them  had  received  a  part  of  the 
proceeda* 

A  bill  is  also  vitiated  by  an  unauthorized  alteration  of  the  address.  Vitiation  in 
affecting  the  position  of  the  parties.     So,  a  bill  having  been  addressed  "^^  ^'^*^**** 
to  one  of  the  acceptors  expressly  " cw  cautioner**  and  these  words 
having  been  erased,  and  the  words  "  conjunctly  and  severally*  intro- 
duced, the  acceptors  were  found  not  liable  ;  Robertsonv,  Annan,  27th  4  S.  40. 
May  1825.     Here  it  will  be  observed,  that  no  benefit  would  have 
resulted  to  the  drawer  by  the  alteration,  the  acceptor,  who  signed  as 
cautioner,  being  as  fully  liable  in  that  capacity  as  if  he  had  accepted 
conjunctly  and  severally.     The  effect  of  the  alteration,  therefore, 
would  have  been  to  cut  off  the  claim  of  relief  of  the  one  acceptor 
against  the  other,  and  in  this  respect  it  implied  an  alteration  of  the 
contract. 

A  bill  may  also  be  vitiated  by  interference  with  the  signatures  of  Vitiation  in 
the  drawers  and  indorsers  ;  M'Ewen  v.  Graham,  2 1st  November  1833,  IULl'"^^^' 
where  a  name  being  erased  below  that  of  the  apparent  acceptor  of  a  12  s.  no. 
bill,  the  Court  refused  to  allow  action  upon  it.    In  Callender  v.  Kilpa-  F.  C. 
trick,  10th  December  1812,  a  bill  was  held  to  be  vitiated  by  the  dele- 
tion of  the  name  of  one  of  two  drawers,  who  was  also  an  indorser. 
This  had  been  done  by  mistake,  but  it  affected  the  question  of  relief 
between  the  two  drawers,  and  was  held,  therefore,  to  extinguish  the 
obligation.     In  Thomson  v.  Bell,  5th  July  1850,  a  past  due  bill  found  12  d.  ii84. 
in  the  repositories  of  the  deceased  drawer,  torn  into  three  pieces,  was 
pasted  together,  and  a  charge  given  upon  it,  but  the  Lords  held  it  to 
be  no  warrant  for  summary  diligence. 

Another  grand  source  of  nullity  from  alterations  in  bills  exists  in 
the  operation  of  the  stamp  laws.     Under  these  it  is  held,  that  any 

•  The  cam  of  Edinburgh  and  Gkugow  Bank  v.  Samson,  13th  July  1858,  is  to  the  same  20  D.  1246. 
effect.     Lord  Cow  ah,  who  delivered  the  opinion  of  tho  Court,  states  fully  the  law  on  this 
subject  both  in  England  and  Scothwd. 
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Alteration  in  material  alteration  upon  a  bill  or  note,  after  it  is  issued,  is  in  effect 
FBOT^D  bt'thb  ^^^  creation  of  a  new  instrument,  and  the  document  is,  therefore, 
8TAMF  LAWS,  reudored  void  for  want  of  a  new  stamp.  This  is  a  defect  which  the 
2S.  446.  consent  of  parties  cannot  remedy;  Fleming  y,  Scott,  1st  July  1823. 

Here,  after  delivery,  the  original  drawer  and  indorser  deleted  his  signa- 
ture as  drawer,  and  another  party  signed  as  drawer  and  first  indorser. 
The  Court  considered  the  bill  null  as  a  document  of  debt,  both  at 
common  law  and  under  the  Stamp  Act  It  was  attempted  afterwards 
to  establish  a  claim  upon  the  same  bill  in  an  ordinary  action,  but 
9  S.  574.  without  success,  as  will  be  seen  in  the  report  of  the  case  of  Young's 

13  S.  813.        Trustees  v.  The  Paisley  Bank,  10th  March  1831.     In  Miller,  M'Kay, 

and  Co,  v.  Robertson,  21st  May  1835,  a  promissory-note,  altered  in  the 

14  &  898.        date  after  delivery,  was  adjudged  void.     In  Homes  v.  Purves,  7th  June 

1836,  a  promissory-note  and  bill  were  held  null,  in  consequence  of  a 
new  obligant  having  subscribed  both,  after  they  were  issued  as 
completed  instruments. 

JSupra,  p.  358.  We  have  already  seen  the  House  of  Lords  reserving  to  a  party  non- 
suited, when  founding  upon  a  vitiated  bill,  rights  of  action  upon  a 

5  8. 876.  previous  bill,  of  which  it  wa«  a  renewal     The  case  of  Soutar's  Repre- 

sentatives V.  Soutar,  29th  June  1827,  is  an  example  of  a  claim  esta- 
blished upon  an  original  bill,  when  the  renewal  was  vitiated. 

Alteration  IN      It  is  thus  firmly  established,  that  alteration  in  a  material  part  of  a 

BwiTfoTpARl     ^^'^  renders  it  null  at  common  law  as  against  parties  not  consenting 

ties  before      to  the  change,  and  null  under  the  Stamp  Acts,  although  authorized 

iBsuE.  Y)j  the  parties,  if  made  after  the  instrument  is  issued.     But,  if  the 

alteration  be  made  before  acceptance,  the  bill  will  not  be  vitiated, 
even  although  the  change  be  in  a  material  part,  although  it  may 
prevent  it  from  forming  the  ground  of  summary  diligence.     In  the 

F.  c.  case  of  Bryce  v.  Dickson,  1 6th  November  1810,  it  was,  no  doubt,  held, 

that  a  bill  was  vitiated  by  an  alteration  in  the  terra  of  payment, 
although  proof  was  offered  that  the  alteration  was  made  in  order  to 
correct  a  mistake  at  the  time  of  writing  out  the  bilL  But  this  deci- 
sion has  not  been  followed  as  an  authority,  and  it  is  in  opposition 
to  the  general  tenor  of  the  judgments  pronounced  both  before  and 

M.  17059.  since.  In  Henderson  v.  Hay,  20th  February  1802,  a  bill,  dated  in 
1799,  was  first  by  mistake  made  payable  in  1 780,  which  was  corrected 
to  1800.     The  Court  did  not  regard  this  as  a  vitiation,  but  as  a  mere 

14  s.  644.  blunder  by  the  writer  of  the  bill  at  the  time  of  writing  it  In  White- 
head V.Henderson,  19th  February  1836,  a  proof  was  allowed  of  an 
averment,  that  an  alteration  in  the  date  of  a  bill  had  been  made  by 
the  writer  of  it  with  consent  of  the  acceptors,  at  the  time  it  was 
written.  The  proof  failed,  but  the  allowing  of  it  shows  that  the 
averment  was  considered  relevant  to  obviate  the  plea  of  vitiation. 

2  8.442.  In  Sutherland  y,  Morrison,  1st  July  1823,  an  alteration  in  the  date 

of  a  bill,  made  by  the  acceptor  himself,  was  held  not  to  be  a  ground 
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even  for  suspending  summary  diligence.  The  recent  decision  of 
M'Rostie  y,  HcUley,  18th  November  1849,  shows  a  proof  allowed  12  D.  124. 
before  answer,  that  the  date  of  a  bill,  though  written  upon  an  erasure, 
was  the  true  date,  and  that  it  was  so  written  when  the  bill  was  made 
and  delivered.  This  was  allowed,  however,  only  to  support  the 
instrument  as  a  document  of  debt,  the  Court  holding  the  ex  facie 
irregularity  sufficient  to  deprive  it  of  the  privilege  of  summary  exe- 
cution. This  was  clearly  settled  in  a  subsequent  stage  of  the  same  12  D.  8I6. 
casa 

There  are  various  decisions  to  the  effect,  that  immaterial  altera-  Immaterial 
tions  do  not  affect  the  validity  of  a  bill  or  note.     In  Mill  v.  RusseU,  t^V^r^ 

^  '  IN  BIIiIjS|  ETC 

16th  January  1810,  an  indorsee,  having  through  ignorance  written  ^^  q, 

his  name  upon  the  face  of  the  bill,  drew  his  pen  through  it.     The 

Court  regarded  this  as  an  innocent  blunder,  and  refused  to  suspend 

a  charga     In  Beattie  v.  Haiiburton,  1 8th  February  1823,  the  place  of  2  S.  225. 

payment  of  a  bill  being  sufficiently  expressed  without  reading  part  of 

it,  which  was  written  upon  an  erasure,  the  Court  refused  to  suspend 

the  diligence  upon  that  ground.   In  M^Ara  v.  Watson^  3d  June  1823,  2  8. 360. 

the  Christian  name  of  an  indorsee  in  a  special  indorsation  having 

been  written  William  instead  of  Thomas  by  mistake,  was  corrected. 

The  Court  found  the  bill  insufficient  to  warrant  summary  diligence, 

but  reserved  to  the  charger  his  claim  in  an  ordinary  action ;  and,  in 

Commercial  Bank  v.  Paton,  28th  June  ]837,  a  promissory-note  hav- 15  S.  1202. 

ing  been  granted  bearing  to  be  for  "  value  in  trust  account,"  and  the 

name  of  the  truster  added  after  it  was  issued,  the  Court  held  the  bill 

not  to  be  thereby  vitiated.     The  addition  of  addresses  to  the  in- 

dorser's  names,  although  erroneous  and  copied  into  the  protest,  does 

not  vitiate  the  bill,  because  such  additions  are  immaterial,  and  not 

being  in  substantialibus  do  not  interfere  with  the  operation  of  the 

bill;  King  v.  Creighton,  23d  November  1841  ;  affirmed   11th  May  4  D.  62; 

jojQ  2Beir8App.81. 

In  considering  the  effect  of  alterations  upon  bills,  it  is  necessary  to  Alteratioh  of 
keep  in  view  the  principle  applied  to  skeleton  bills,  which,  we  have  f^m^tou^ 
seen,  are  those  issued  blank  with  the  acceptor's  signature,  and  carry  oknce  op  ac- 
an  implied  authority  to  render  him  liable  to  any  amount  which  the  ^dobseks.^ 
stamp  is  capable  of  bearing.     Upon  the  same  principle  it  has  been 
held,  that,  when  a  bill  is  issued  in  such  a  state,  that  the  sum  can  be 
altered  without  necessarily  exciting  suspicion,  such  a  fraud  will  not 
exempt  from  liability  to  a  bond  fide  onerous  holder  the  acceptor  and 
indorsers,  who  have  issued  and  transmitted  the  instrument  in  a  form 
Uable  to  such  misuse  ;  Pagan  v.  Wylie,  19th  June  1793.     In  this  M.  I66O. 
case,  a  bill  accepted  for  eight  pounds  was  altered  into  eighty-foury  by 
interpolation  upon  a  blank  space  after  the  word  eight.     It  was  held 
by  the  Court,  that  "  the  circumstance  of  leaving  a  blank  must  be 
''  held  as  a  tacit  mandate  from  the  parties  whose  names  were  upon 
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"  the  bill,  intniBting  the  holder  with  the  power  of  filling  it  up,  and 
"  they  refused,  therefore,  to  suspend  a  charge  for  the  full  amount." 
And,  in  the  case  of  Stewart  v.  Bird,  14th  November  1822,  the  same 
principle  was  applied,  where  a  bill  was  alleged  to  have  been  altered  in 
the  date  from  4th  to  14th  March  ;  but  as  this  was  not  done  in  a  sus- 
picious manner,  and  the  document  was  ex  facie  unexceptionable,  a  bill 
of  suspension  was  refused.  But,  when  such  an  alteration  is  obvious, 
and  capable  of  detection  by  ordinary  vigilance,  the  indorsee,  who 
purchases  a  document  thus  observably  vitiated,  will  himself  suffer  the 
loss;  Watsons  v.  Thomson  and  Co.,  27th  Juno  1798.  Here  a  bill 
accepted  for  sixty  pounds  was  altered  so  as  to  bear  the  words  one 
hundred  and  sixty.  But  this  was  done  in  such  a  manner  as  to  give 
the  sum  an  "awkward  and  crowded  appearance,"  and  the  Court, 
therefore,  suspended  the  charge,  thus  throwing  the  loss  upon  the 
bankers  who  had  discounted  the  bill.  The  effect  of  an  alteration,  as 
depending  upon  its  obviousness,  or  capability  of  detection  by  ordinary 
care,  is  well  shown  in  the  case  of  Grahame  v.  Oillespie  and  Co.,  27tli 
January  1795,  where  of  two  bills,  in  both  of  which  the  amount  had 
been  fraudulently  increased,  one  was  found  not  actionable,  the 
alteration  upon  it  being  obvious,  while  the  other,  which  was  not 
suspicious  in  appearance,  was  sustained  as  affording  the  indorsee  a 
claim  for  the  increased  value. 


Fiefe  note, 
p.  364. 


PRESEITTUENT 
POR  ACCEPT- 
AKCK. 


M.  1562. 


Due  negotiation  of  bills  and  notes. — In  order  to  preserve  its  privi- 
leges and  recourse  against  all  the  parties  liable,  a  bill  must  not  only 
be  entire  and  unvitiated,  it  must  also  be  duly  negotiated — that  is, 
the  holder  must  present  it  for  acceptance,  when  that  is  necessary, 
and  after  acceptance,  or  without  it,  if  it  be  unnecessary,  he  must 
present  it  at  the  proper  time  and  place  for  payment ;  and  upon 
failure  to  accept  or  to  pay,  he  must  protest,  and  give  notice  to  the 
parties  liable.  These  steps  constitute  due  negotiation,  and  we  are 
now  to  point  out  the  rules  by  which  they  are  conducted. 

It  is  chiefly  in  bills  drawn  payable  after  sight,  that  acceptance  is 
requisite,  there  being  no  data  for  fixing  the  time  of  payment  of  bills 
after  sight,  until  the  exhibition  to  the  drawee  is  made,  and  the  date 
of  it  determined,  either  by  his  acceptance  with  a  date  subjoined  to 
it,  or  if  he  refuse  to  accept,  by  a  protest  for  non-acceptanca  The 
first  duty,  then,  of  one  who  receives  a  bill  payable  so  many  days  or 
months  after  sight  is  to  present  it  for  acceptance  ;  and  here  the  law 
has  allowed  some  degree  of  latitude.  A  bill  of  this  description  is 
regarded  as  a  letter  of  credit  in  favour  of  the  payee,  as  to  which  he 
may  use  discretion  within  moderate  bounds  in  presenting  it,  so  as 
to  make  the  date  of  payment  suitable  to  his  own  convenienca  A 
prudent  man  of  business  will,  no  doubt,  present  without  any  delay,  in 
order  to  avoid  all  risk  of  question  or  accident ;  but  the  cases  of  Innes 
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V.  Gordon,  7th  February  1735,  and  Andrew  v.  Syme  and  Co,,  2l8t  M.  1684. 
November  1759,  show,  that  immediate  presentment  is  not  indispen- 
sable.    In  the  one  case,  a  bill  at  fourteen  days'  sight  was  retained  by 
the  holder  ten  days  before  presentment  for  acceptance,  and  a  loss 
having  arisen  by  the  acceptor's  absconding,  it  was  held  that  there 
had  been  due  negotiation.     Tlie  other  case  is  to  the  like  effect.     But 
although  bills  after  sight  are  thus  exempted  from  the  most  rigorous 
rules  of  negotiation,  they  must  be   presented  within  a  reasonable 
time,  to  be  determined  by  usage  and  the  circumstances  of  the  par- 
ticular case,  the  question  of  due  presentment  being  one  for  a  jury. 
In  the  case  of  FaUs  v.  Porterfield,  17th  June  1766,  the  holders  of  a  m.  1593. 
bill,  payable  three  days  after  sight,  were  found  to  have  lost  their 
recourse,  by  allowing  it  to  lie  in  the  drawee's  hands  unaccepted  for 
nearly  a  month.     Promissory-notes,  also,  from  their  nature,  as  appli-  Pkoicib8oby- 
cable  more  properly  to  the  constitution  of  a  debt  than  its  instant  beprmehtbd" 
recovery,  are  not  subject  to  rigorous  rules  of  negotiation  in  this  par-  himkdutely. 
ticular,  unless  their  nature  or  terms,  or  the  particular  circumstances 
of  the  transaction,  are  such  as  to  impose  immediate  presentment  as  a 
duty  on  the  payee.     Accordingly,  in  the  case  of  the  Leitk  Banking  14  S.  332. 
Company  v.  Walker's  Trustees,  22d  January  1836,  a  promissory-note 
payable  on  demand  was  held  to  be  duly  negotiated,  although  not 
presented  for  payment  till  more  than  five  months  after  its  date. 
Lords  MoNGREiFF  and  Medwyn  marking  the  difference  between  a  bill, 
of  which  the  object  is  instant  payment,  and  a  promissory-note,  which 
is  rather  intended  to  serve  as  evidence  of  a  debt,  and  in  this  case 
was  plainly  not  intended  to  be  immediately  enforced. 

When  bills  are  payable  at  a  certain  time  after  date,  or  upon  a  day  Preskktment 
specified,  it  is  unnecessary  to  present  them  until  they  are  due,  because  ^^^^^  ^^  3,^^ 
the  term  of  payment  is  precisely  fixed  by  the  instrument  itself;  Fer-  m.  I668. 
ffusson  V.  Malcolm,  16th  February  1727  ;  and,  in  the  case  of  Jamieson  M.  1579. 
V.  Gillespies,  28th  June  1749,  a  bill,  dated  21st  February,  and  payable 
18th  May,  not  having  been  presented  for  acceptance,  and  only  pro- 
tested for  non-payment  when  due,  was  found,  upon  the  report  of  mer- 
chants in   London  and  Edinburgh,  to  have  been  duly  negotiated. 
This   is  so  early  fixed,  that  in  the  case  of  The  Nationai  Bank  v.  14  S.  402. 
Robertson,  3d  February  1836,  bills  drawn  at  sixty  days'  date  not 
having  been  presented  until  due,  a  party  who  had  guaranteed  the 
regular  acceptance  of  them,  was  held  to  be  liable.     But,  while  this  is 
the  rule  as  regards  recourse  against  the  drawee,  a  different  principle 
takes  effect  in  regulating  presentment  as  a  duty  owing  by  one  party 
to  another;  and,  when  a  bill  is  negotiated  through  an  agent,  or  trans- 
mitted to  a  payee  with  instructions  to  present,  then  presentment  for 
acceptance  is  incumbent ;  and  in  Dunlop  v.  Hamilton  and  Co.,  1 6th  f.  C. 
January  1810,  a  bank  agent  was  held  liable  for  the  contents  of  a  bill 
payable  four  days  after  date,  in  consequence  of  neglect  to  present  it 
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for  acceptance.  This  decision  is  upon  the  principle  stated  in  the 
opinion  of  English  counsel,  which  is  given  in  the  report,  that  "  the 
acceptance  of  a  bill  adds  greatly  to  its  security,  and,  if  it  is  trans- 
mitted by  the  holder  to  his  agent  before  it  becomes  due,  it  can  be 
*'  for  no  other  reason  than  that  the  latter  should  make  use  of  it  as 
may  be  most  beneficial  to  his  principal,  and,  consequently,  that  he 
should  procure  immediate  acceptance,  in  order  to  give  the  greatest 
possible  value  to  the  bill." 
When  a  bill  is  not  accepted  upon  presentment,  it  is  the  duty  of 
the  holder  to  cause  it  to  be  protested  for  non-acceptanca  The 
protest  fixes  the  date  of  sight  by  the  drawee,  and,  when  the  date 
of  payment  so  ascertained  shall  arrive,  it  is  still  the  holder's  duty 
to  demand  payment,  as  the  drawee  may  be  prepared  to  pay,  though 
he  was  not  prepared  to  accept.  If  payment  shall  not  be  duly 
made  when  the  bill  is  so  presented,  then  another  protest  will  be 
taken  for  non-payment.  When  an  accepted  bill,  or  one  not  re- 
quiring acceptance,  is  not  duly  paid,  it  is  protested  for  non-payment 
only.* 

A  bill  is  due  strictly  upon  the  day  of  payment  which  it  names, 
and,  when  it  is  payable  so  many  days  or  months  after  date  or  sight, 
the  day  of  the  date  of  the  bill  is  excluded  in  the  calculation.  In  the 
case  of  payment  at  so  many  months,  the  calculation  is  by  calendar 
months,  and  not  by  lunar  months.  The  creditor  is  entitled  to  protest 
upon  the  day  following  the  day  of  payment  thus  ascertained.  But 
by  the  common  usage  of  mercantile  nations,  with  the  exception  of 
France,  where  the  indulgence  has  been  abrogated  by  the  Code,  a  cer- 
tain number  of  days,  called  days  of  grace,  are  allowed  to  the  creditor, 
to  make  his  demand,  and  protest.  The  number  of  the  days  of  grace 
varies  in  different  countries.  At  Frankfort-on-the-Maine  it  is  four  days ; 
in  Leipsic,  five  ;  in  Venice,  six  ;  at  Dantzic,  ten  ;  at  Hamburgh  and 
Stockholm,  twelve ;  at  Rome,  fifteen ;  and  Genoa,  thirty.  In  Scotland 
and  England,  the  number  of  days  of  grace  is  three,  which  are  reckoned 
exclusive  of  the  day  on  which  the  bill  is  payable,  but  inclusive  of  the 
last  day  of  graca  The  days  of  grace  are  not  a  privilege  to  the  debtor, 
but  are  indulged  to  the  creditor,  who  may  protest  his  bill  upon  any 
one  of  them,  without  losing  recourse  against  the  drawer  and  indorsers. 
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*  Now,  by  the  Mercantile  Law  Amendment  Act,  19  &  20  Vict.  cap.  60,  §  13,  "  where 
any  inland  bill  of  exchange  shall  be  presented  for  acceptance  or  payment,  and  the  same 
shall  be  dishonoared  by  not  being  accepted  or  paid ;  or  where  any  promiB8or)'-note  shall 
be  presented  for  payment,  and  dishonoured  by  not  being  paid,  it  shall  not  be  necessary  that 
a  notarial  protest  shall  be  taken  on  such  bill  of  exchange  or  promissory-note  in  order  to 
preserve  recourse  against  the  drawer  or  indorser  of  such  bill  or  promissory -note  respec- 
tively ;  but  it  shall  be  sufficient  to  prove  such  presentment  and  dishonour,  to  the  effect  of 
preserving  recoui-se,  as  aforesaid,  by  other  competent  evidence,  either  written  or  parole ; 
Provided  always,  that  nothing  herein  contained  shall  bo  taken  to  affect  the  necessity  for  a 
notarial  protest  in  order  to  entitle  the  holder  of  any  bill  or  note  to  proceed  with  summary 
diligence  thereon." 
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But,  in  order  to  preserve  recourse  against  these  parties,  the  protest  ♦ 
must  be  taken  upon  one  of  the  days  of  grace.   Accordingly,  a  protest  ^»^  not«» 
was  found  incompetently  taken  upon  the  day  of  payment,  the  non-  ^' 
payment  not  being  fully  established  until  that  day  is  entirely  elapsed; 
Charles  v.  Skirving^  2d  July  1788  ;  and,  if  the  protest  be  delayed  till  M.  1614. 
after  the  last  day  of  grace,  then  recourse  is  lost  against  the  drawer 
and  indorsers.     This  is  expressly  enacted  by  the  41st  section  (still  in 
force)  of  the  Act  12  Geo.  iii.  cap.  72,  which  declares,  "  that  all  inland 
''  bills  and  promissory-notes  shall  be  protested,  in  like  manner  as 
"  foreign  bills,  before  the  expiration  of  the  three  days  of  grace,  other- 
"  wise  there  shall  be  no  recourse  against  the  drawers  and  indorsers."  FiVfcnote, 
See  the  case  of  Jarron  v.  Smith  &  Co.,  1 7th  June  1803.     Here  a  bill  ?*      '  .,  „.„ 
was  dated  30th  April,  and  payable  three  months  after  date.     The  of  Exchange," 
protest  was  taken  on  3d  August,  and  the  holder  maintained  that  it  App^No.  14. 
was  properly  so  taken,  the  bill  being  dated  upon  the  last  day  of  April, 
and  payable,  as  he  argued,  upon  the  last  day  of  July.  The  report  bears, 
that,  by  the  practice  of  merchants,  the  2d  of  August  was  the  last  day 
of  grace,  so  that  a  bill,  drawn  upon  30th  April,  at  three  months,  is 
payable  upon  30th  July.     The  case  oi  Fergusson  &  Co,  v.  Behh,  17th  M.i«)c«"Bill," 
June  1803,  is  an  example  of  recourse  lost  by  neglecting  to  protest    ^^ 
before  the  expiration  of  the  days  of  grace  ;  and  Mr.  Bell  has  preserved 
a  decision.  The  British  Linen  Company  v.  Hepburn,  19th  May  1807,  i  Comm.  4ii, 
in  which  a  protest,  not  made  till  the  day  after  the  third  day  of  grace, 
was  found  too  late.     When  the  last  day  of  grace  is  a  Sunday,  or  a 
holiday,  the  protest  must  be  taken  on  the  day  preceding  ;  Smith  &  M.  1612. 
Payne  v.  Laing,  Arthur,  io  Co,,  29th  June  1 786,  and  the  previous 
decisions  there  referred  to.     By  these  authorities  it  is  conclusively 
established,  that  a  bill  or  note  must  be  protested  for  non-payment 
upon  one  of  the  days  of  grace,  in  order  to  preserve  recourse  against 
the  indorsers  and  drawer.     It  is  different,  however,  as  regards  the 
acceptor  or  grantor,  and  the  protest  may  be  taken  at  any  time  within 
six  months  from  the  falling  due,  to  the  effect  of  recording  such  pro- 
test, and  using  summary  diligence  against  them.     We  have  already  Supra,  p.  343. 
Been,  that,  when  a  bill  drawn  payable  at  sight  is  accepted  without 
any  date  appended  to  the  acceptance,  the  date  of  the  bill  is  the  date 
of  payment,  and,  to  preserve  similar  recourse  against  the  acceptor  in 
that  case,  therefore,  the  protest  must  be  within  six  months  of  the  date 
of  the  bill ;  Moffat  v.  Marshall,  31st  January  1838.  16  S  406. 


When  no  place  of  payment  appears  upon  the  face  of  the  bill  or  note,  Place  of  prr- 
the  general  rule  is,  that  it  must  be  presented,  whether  for  acceptance 
or  for  payment,  to  the  drawee  or  grantor  personally,  or  at  his  resi- 
denca  By  holding  out  a  particular  place  as  that  where  he  is  to  be 
found,  and  designating  it  as  his  office  for  all  purposes,  a  party  may, 
by  his  conduct,  fix  that  as  the  proper  place  of  presentment  for  6  D.  n. 
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Place  OP         acceptance;  Robertson  v,  Burdekin,  14th  November  1843.     But,  if 
^^^^^^r^^^'    a  place  of  payment  is  named,  that  forms  a  condition  of  the  instru- 
ment, and  presentment  must  be  made  at  the  place  specified,  other- 
wise recourse  will  be  lost  against  the  drawer  and   indorsers.     If 
the  drawee  be  dead,  presentment  should  be  made  at  the  house  where 
1  &  2  Geo.  ly.  he  last  resided.     By  the  Statute  1st  &  2d  Geo.  iv.  cap.  78,  it  is 
^'     '  enacted,  that,  when  a  bill  is  accepted,  and  a  place  of  payment 

named  by  the  acceptor,  that  shall  be  deemed  ti  general  acceptance, 
which  means  that  the  acceptor  will  be  liable  as  usual,  although  pre- 
sentment may  not  be  made  at  the  place  specified.  But,  if  the  acceptor 
specifies  a  place,  and  adds  the  words,  " and  not  otherwise"  or  ** and 
"  not  elsewhere/'  this  is  a  qualified  acceptance,  and  the  acceptor  will 
not  remain  liable  in  the  event  of  the  holder  failing  to  demand  pay- 
ment, upon  the  day  the  bill  falls  due,  at  the  place  specified.  If  a 
place  of  payment,  therefore,  is  specified,  presentment  must  be  made, 
and  the  protest  taken,  at  that  placa  If  no  place  is  specified,  this 
must  be  done  in  presence  of  the  acceptor,  or  at  his  residence,  or,  in  the 
case  of  a  mercantile  company,  at  their  place  of  businesa  If  neither 
the  acceptor  nor  his  residence  can  be  found,  it  does  not  appear  to  be 
clearly  settled  what  course  should  be  taken.  It  has  been  held  that  a 
protest  at  the  head  burgh  of  the  county  of  the  debtor's  last  residence 
M.  1449.  is  ineffectual ;  Glendinning's  Creditors  v.  Montgomery,  1 4th   June 

ii.  p.  14.  1 745.     The  compilers  of  the  Juridical  Styles  say,  that,  when  the  party 

cannot  be  found,  the  protest  should  be  taken  at  the  exchange  and 

market  cross,  and,  if  he  is  out  of  the  kingdom,  at  the  market  cross  of 

p.  543.  Edinburgh,  and  pier  and  shore  of  Leith  ;  while  Mr.  Thomson  suggests, 

that  it  should  be  at  the  party's  last  residence.    In  a  matter  of  doubt, 

it  may  be  advisable,  where  practicable,  to  act  upon  both  of  these  sug- 

RuLB  OF  PRE-    gestions.     In  England,  the  rule  is,  that,  where  the  party  or  his  resi- 

Ek^^  "      dence  cannot  be  found,  due  diligence  must  be  used  to  discover  him, 

and  the  question  of  due  diligence  is  for  a  jury.     But,  although  pre- 
sentment must  be  made  at  the  place  specified,  or  other  proper  place, 
it  is  not  necessary  that  the  place  be  specified  in  the  protest ;  and,  in 
F.  C.  the  case  of  Commercial  Bank  v.  Hannah,  24th  February  1818,  a  pro- 

test being  challenged,  upon  the  ground  that  it  bore  only  to  have  been 
"duly  protested,"  without  specifying  that  it  was  protested  at  the 
place  of  payment,  the  Court  considered  the  words  "  duly  protested  " 
as  inferring  that  the  protest  had  been  taken  with  all  the  solemnities 
required  by  law,  and  on  that  ground,  as  well  as  the  general  practice 
8  D.  146.  of  notaries,  held  the  protest  valid.     In  Cordon  v.  Stephen,  28th  No- 

vember 1845,  a  bill  being  accepted  payable  at  "  the  Bank  OfiSce  in 
"  Dundee,"  where  there  were  several  banks,  application  was  made  for 
payment  at  them  all,  and  the  protest  bore,  that  it  was  duly  protested 
where  payable.  This  was  challenged  on  the  ground  of  the  protest 
being  indefinite,  but  the  Court  sustained  it.     But,  when  it  is  dis- 
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tinctly  alleged  that  presentment  was  made,  and  the  protest  taken  at 
a  wrong  place,  that  allegation  is  relevant,  if  proved,  to  nullify  the 
diligence  ;  Stocks  v.  Miller,  23d  November  1822.  2  S.  35. 

Although  the  protest  must  be  made  by  a  notary,  it  is  not  necessary  Mode  of 
that  he  be  present  when  the  bill  is  presented,  and  he  is  warranted  in  ^«<>t*»t»"o. 
making  the  protest  upon  the  report  of  liis  clerk  or  other  trustworthy 
person  employed   by  him;   Macartney  v.  Hannah,  11th   February 
1817.     In  this  case  it  was  proved,  that  this  mode  of  protesting,  viss., 
upon  the  report  of  a  clerk  or  other  person,  was  the  ordinary  practice  Hume,  76. 
of  all  the  notaries  in  Glasgow,  except  one,  and  it  is  believed  to  be 
sanctioned  by  universal  usage.    But,  if  the  notary  is  misinformed,  the 
party  who  has  failed  duly  to  present  is  liable  for  the  consequences  ; 
Hotddstuorth  v.  The  British  Linen  Co.,  19th  December  1850.     Here  a  13  D.376. 
bill  for  grass  rent  having  been  returned  by  a  bank  to  the  drawer  with 
a  protest  for  non-payment,  the  bank  was  found  liable  not  only  for 
direct  damage,  but  also  for  damages  awarded  to  the  tenant  against 
the  landlord  for  wrongous  sequestration,  it  being  proved  that  the  bill 
had  not  been  duly  presented. 

The  protest  is  not  generally  written  out  in  its  extended  form  when  Notiho. 
taken.   It  is  the  practice  merely  to  note  it,  which  is  done  by  the  notary 
marking  upon  the  face  of  the  bill  the  date,  his  own  initials,  and  the 
initials  of  the  witnesses.     Noting  was  decided  to  be  sufficient  nego- 
tiation in  the  case  of  Brown  &  Co,  v.  Dunbar,  8th  December  1807  ;  M.  voce  "Bill," 
and  the  instrument  of  protest  may  be  extended  at  any  distance  of   PP       °*    • 
time  afterwards,  within  forty  years.*     But,  although  a  notary  may 
thus  execute  a  protest  after  a  lapse  of  time,  he  must  have  authentic 
evidence  from  which  to  compile  it ;  and,  when  a  bill  has  not  been  Evidence  nb- 
noted,  or  other  authentic  memorandum  of  the  fact  preserved,  by  the  ^^^i^^^ 
notary,  his  instrument  will  not  be  held  as  evidence  of  the  protest.  pRoTBar. 
Such  evidence  ought  to  be  furnished  by  the  notary's  protocol,  which 
was  a  book  anciently  kept  by  every  notary  as  a  record  of  his  notarial 
acts.     But  the  use  of  protocols  has  long  been  discontinued,  and  the 
noting  upon  the  bill  has  been  the  chief,  if  not  the  only,  evidence 
from  which  instruments  of  protest   have   been  compiled   after  an 
interval  of  time.     The  validity  of  instruments  so  compiled  as  proof  of 
the  protest  (although  after  six  months  they  cannot  serve  for  dili- 
gence), is  undoubted.     In  Alexander  v.  Scott,  28th  November  1827,  6  S.  160. 
instruments  of  protest,  extended  fifteen  years  after  the  noting  of  the 
bills,  were  sustained.    Where  a  notarial  instrument  was  objectionable 
as  insufficiently  stamped,  a  second   instrument   not   liable  to  that 
objection  was  sustained,  and  the  prior  one  admitted  as  evidence  of 
materials  for  compiling  the  second  ;  Balfour  v.  Lyle,  21st  July  1832.  lO  S.  853. 
But,  although  instruments  of  protest  may  thus  be  compiled  from 

*  Notarial  protest  is  now  unnecessarj  for  preserving  recourse  against  the  drawer  and  in- 
dorsere  ;  see  tiipra,  note,  p.  364. 
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authentic  materials  at  any  time  within  the  period  of  prescription,  it 
is  necessary,  with  a  view  to  diligence,  that  they  be  recorded,  as  well 
as  completed,  within  six  months  of  the  date  of  payment. 

When  the  protest  is  for  non-acceptance,  it  may  be  at  the  instance 
of  the  person  in  custody  of  the  bill  at  the  time,  and  a  protest  for  non- 
payment may  be  made  by  a  notary  at  the  request  of  any  one  acting 
for  the  holder  of  the  bill,  the  rule  being,  that  the  notary  is  to  satisfy 
himself  that  the  party  making  the  request  is  the  one  in  the  bill,  or 
one  possessing  his  authority  ;  but  it  is  unnecessary  that  the  name  of 
the  party  to  whom  the  bill  has  been  transferred  should  appear  ex 
fade  of  the  protest,  to  show  that  it  was  taken  at  his  instance.  So, 
a  protest  was  sustained,  which  was  taken  "at  the  request  of  the 
"  manager  of  the  Union  Bank  of  London  ;"  Elder  v.  Young  and  Co., 
15th  November  1854.  Although  a  protest  be  taken  at  the  instance 
of  the  holder,  it  may  be  extended  afterwards  in  the  name  of  a  pre- 
vious indorser  who  has  an  onerous  title  as  by  paying  value  to  the 
protester ;  Mackie  v.  HUliard  and  Co,,  15th  June  1822.  The  pro- 
test is  a  very  simple  instrument.  There  is  prefixed  an  exact  copy 
of  the  bill  or  note  with  the  acceptance  and  indorsations,  if  there 
are  any.  To  this  there  is  subjoined  a  certificate  by  the  notary,  com- 
mencing with  the  place  and  date ;  after  which  it  proceeds  as  follows, 
in  case  of  non-acceptance :  "  The  principal  bill  above  copied  was 
"  in  the  personal  presence  of  the  above-named  A"  (here  insert  the 
name  of  the  drawee),  "  duly  protested  by  me  notary-public  subscribing, 
"  at  the  instance  of  B"  (here  insert  the  name  and  designation  of 
the  holder),  "  indorsee  and  holder  thereof  not  only  against  the  said  C, 
"  on  whom  the  sam£  is  draum,  for  non-acceptance,  but  also  against  the 
"  drawer  and  indorser  jointly  and  severally  for  recourse,  and  against 
"  all  concerned  for  interest,  damages,  and  expenses,  as  accords,  in 
"  presence  of  D,  and  E.,  witnesses  specially  called  to  the  premises.*'  If 
the  bill  be  a  foreign  bill,  the  protest  is  also  for  exchange  and  ro- 
oxchange.  There  is  not  time  here  minutely  to  explain  these  terms, 
but  it  is  enough  to  know,  that  they  express  the  loss  caused  by  the 
non-payment  of  the  bill,  with  reference  to  the  expense  of  remitting 
money  from  the  place  drawn  from  to  the  place  drawn  upon,  and  in 
making  the  money,  of  which  the  payee  has  been  disappointed, 
otherwise  available  to  him  at  the  same  time  and  place,  notwith- 
standing fluctuaCions  in  the  premium  of  exchange.  The  remarks 
already  made  are  sufliciently  explanatory  of  the  terms  of  the  pro- 
test, and  it  need  only  be  noticed,  that,  although  the  instrument 
mentions  witnesses,  there  are  not  in  practice  any  witnesses  called 
to  the  presentment  and  protest  of  a  bill.  The  notary,  at  his  dis- 
cretion, in  accordance  with  the  ancient  form,  and  as  a  form  merely, 
inserts  any  names  he  chooses.  This  practice,  however  extraordinary, 
Hnrae,  p.  76.     is  universal,  and  the  cases  of  Macartney  v.  Hannah,  11th  February 
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1817,  and  Stevenson  x,  Stewart  and  Lean,  14th  November  1764,  show  m.  1593. 
that  it  is  judicially  recognised  and  sustained.  When  the  day  of  pay- 
ment of  a  bill,  previously  protested  for  non-acceptance,  has  arrived, 
it  must,  if  not  paid,  be  protested  for  non-payment.  This  protest 
refers  to  the  former  one,  and  its  terms  will  be  found  in  the  Styles  of 
the  Juridical  Society.  When  an  accepted  bill  is  protested  for  non- 
payment, the  protest  bears  to  be  against  the  acceptor  for  non-pay- 
ment of  the  contents,  and  against  the  drawer  and  other  indorsers 
conjunctly  and  severally  for  recourse,  and  against  all  concerned  for 
interest,  damages,  and  expenses.  It  is  incompetent  to  include  pro- 
tests of  more  than  one  bill  in  one  instrument ;  Napier  v.  Carson^  2  S.  622. 
17th  January  1824. 

The  notary  who  protests  a  bill  must  not  himself  have  an  interest  Who  may  act 
in  it,  or  stand  in  the  position  of  creditor.     But  the  objection  of  rela-  ^  "^''^*^- 
tionship  is  not  admitted  to  annul  a  protest.     The  objection  of  interest 
is  shown  in  the  case  of  Rvssell  v.  Kirk,  27th  November  1827,  where  6  S.  133. 
a  protest,  having  been  taken  by  the  acceptor  of  a  bill,  was  found  inept ; 
and,  in  Farries  v.  Smith,  9th  June  1813,  the  Court  expressed  an  F.  C. 
opinion,  that  it  was  irregular  and  unsuitable  for  the  managing  part- 
ner of  a  bank  to  act  as  notary-public  in  protesting  bills  at  the  instance 
of  the  bank,  although  a  mere  stock-holder  would  not  be  disqualified. 
A  notary  cannot  protest  a  bill  of  which  he  is  himself  the  drawer  and 
indorser,  for  that  is  himself  to  certify  the  fact,  which  is  to  be  the 
foundation  of  his  own  recourse  ;  Leith  Banking  Co.  v.  Walkers  Trus- 14  S.  332. 
tees,  22d  January  1836.     But,  in  the  case  of  Mackenzie  v.  Smith,  23d  9  S.  62. 
November  1830,  it  was  not  considered  a  fatal  objection  to  a  protest, 
that  the  notary  had  formerly  been  a  partner  of  the  drawer,  the  part- 
nership having  actually  terminated,  although  without  sufficient  noti- 
fication.    The  objection  of  relationship  was  repelled  in  the  case  of 
Reid  v.  Grindlay,  19th  November  1830,  where  the  notary  making  the  9  S.  3i. 
protest  was  the  son  of  the  creditor  in  the  bill. 

Notice  0/ Dishonour. — When  acceptance  or  payment  of  a  bill  or  To  whom  no- 
note  is  refused,  the  holder  must  not  only  protest,  he  must  also  give  oub  hecbmaby! 
notice  to  those  liable  in  recourse.     The  only  safe  course  is  to  notify 
the  dishonour  to  all  parties  whom  he  intends  to  hold  liable,  because 
each  party  is  entitled  to  receive  notice ;  and,  if  the  holder  content 
himself  with  giving  notice  only  to  the  party  who  indorsed  to  him,  his 
recourse  will  not  be  preserved  against  the  other  indorsers  and  the 
drawer,  if  the  previous  indorser  shall  neglect  to  give  notice.     No  Notice  of  in- 
doubt,  when  the  indorsers  in  succession  give  notice  without  delay  to  ^^*oti™. 
those  from  whom  they  derived  right,  that  will  be  due  negotiation, 
and  preserve  the  holder's  recourse  against  the  earlier  indorsers  and 
drawer,  although   some  time  must    necessarily  elapse  before  these 
parties  are  apprised  by  this  circuitous  method.     In  Clarkson  v.  Ball,  10  8. 17. 
17th  November  1831,  a  bill  being  dishonoured  which  had  passed 
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through  the  hands  of  five  indorsers,  each  gave  notice,  and  received 

payment  from  his  own  indorser,  and  thus  the  first  indorser  did  not 

get  notice  until  the  sixth  day,  which  would  have  been  insufficient  had 

he  been  entitled  to  direct  notice  from  the  party  protesting.     The 

Court  did  not  decide  upon  the  objection,  but  it  appears  from  the 

report  to  have  been  abandoned  under  the  advice  of  the  eminent 

counsel  in  the  case.     But,  when  the  last  indorser,  upon  receiving 

notice,  neglects  to  notify  in  turn  to  the  other  indorsers  or  drawer,  the 

holder's  recourse  against  these  parties  is  not  preserved  by  his  own 

M.  1606.  notice  given  to  the  last  indorser  ;  Elliot  v.  BeU,  14th  February  1781. 

Notice  op  dis-  The  notice  must  be  explicit ;  it  must  specify  and  distinguish  the  bill 

beTxplicit.      protested,  by  its  date,  sura,  and  other  particulars.     The  necessity  of 

this  is  obvious,  when  we  attend  to  the  purpose  of  the  notice,  which  is, 

that  the  indorser,  to  whom  it  is  given,  may  be  enabled,  and  may  be 

in  safety,  to  take  steps  for  securing  relief  against  the  party  liable  to 

him.     But  it  is  evident  that  no  one  can  hold  himself  safe  to  take 

steps  for  attaching  the  property  of  another  by  arrestment  or  other 

diligence,  unless  the  description  of  the  bill  be  so  distinct,  full,  aud 

particular,  as  to  exclude  all  possibility  of  doubt  as  to  its  identity. 

M.  1570.  Accordingly,  in  Johnston  v.  Hogg,  2l8t  July  1 747,  a  letter,  intimating 

that  the  writer  had  drawn  upon  the  indorser  for  £150,  "  for  retiring 

"  a  bill  of  his  for  that  sum,"  was  held  not  to  be  such  a  notification 

of  the  dishonour  of  the  bill  in  question,  as  to  entitle  the  pursuer  to 

recourse. 

Time  withih         With  regard  to  the  time  within  which  notice  must  be  given,  the 

Tni^^^I^^iv^v  dictum  of  Mr.  Erskine,  that  the  dishonour  must  be  intimated  within 

Inst.  iii.  2.  33.  three  posts  at  furthest,  is  not  of  any  authority,  and  the  matter  is  now 

regulated  by  Statute.  The  Act  12  Geo.  iii.  cap.  72,  declares  in  its 
4l8t  section,  with  regard  to  foreign  bills,  that  the  notification  of  dis- 
honour shall  be  made  within  such  time  as  is  required  by  the  usage 
and  custom  of  merchants.  Bills  drawn  in  Scotland  upon  England, 
and  vice  versd,  are,  with  regard  to  this  matter,  held  to  be  foreign  bills  ;* 
and  the  limit  of  time  within  which  the  dishonour  of  these  must  be 
notified  has  not  been  ascertained  by  any  decision  in  Scotland.  In 
England,  it  is  settled,  that  the  notice  must  be  despatched  by  the  post 
of  the  day  following  the  dishonour  or  the  intelligence  of  it ;  and  this 
may  be  regarded  as  the  rule  also  in  Scotland.^  The  Statute,  to  which 
we  have  referred,  fixes  the  time  for  giving  notice  of  the  dishonour  of 

*  Now,  all  bills  drawn  within  the  United  Kingdom  on  any  party  within  the  United  King- 
dom are  to  be  held  inland  bills  ;  see  supra^  note,  p.  328 ;  but  this  does  not  afi^t  the  matter 
of  notice,  which  remains  the  same  as  in  the  case  of  foreign  bills — infra,  p.  371,  note. 
Bell's  Cum.  f  This  was  decided  to  be  the  law  of  Scotland,  in  conformity  with  a  dictum  of  Profevsor 

6  edn.  i.  417.       Bell's,  similar  to  that  in  the  text ;  Mackenzie  v.  Dott,  18th  July  1861.    An  inland  bill  was 
23  D.  1310.        protested  on  Saturday,  and  the  delivery  of  a  letter  containing  notice  of  dishonoor  at  th« 
residence  of  the  drawer  on  the  Monday  following,  was  held  to  be  sufficient,  in  terms  of  the 
14th  section  of  the  Mercantile  Law  Amendment  Act,  to  preserve  recoarse. 
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inland  biHs  by  the  same  clause,  which  declares  it  sufficient  to  preserve 
recourse,  if  notice  is  given  within  fourteen  days  after  the  protest  is 
taken  ;  and  this  fixes  the  rule  absolutely  as  between  the  holder  and 
the  drawer.*     But  the  rule  has  not  been  held  by  the  Court  to  be  im- 
perative as  between  the  indorsers,  and  there  are  various  decisions  in 
which  notice  has  been  sustained  as  sufficient,  although  exceeding  the 
period  of  fourteen  days,  where  no  neglect  or  undue  delay  in  the 
circumstances  was   imputable  ;  Carrick  v.  Harper,  23d  May  1790  ;  M.  1614. 
Andrew  v.  Adam,  2d  June  1812.     But,  where  there  is  negligence,  a  F.  C. 
delay  of  two  or  three  days  will  subject  the  indorser  with  whom  it 
occurs;  Batchin  S  Birkmire  v.  Orrs,  18th  December  1792.     Here  Hume,  p.  38. 
there  was  a  delay  of  two  or  three  posts  in  consequence  of  the  indorser 
having  gone  from  home  without  leaving  power  to  open  his  letters. 
It  is  to  be  remembered,  that  the  Statute,  by  its  terms,  which  specify 
the  three  days  of  grace,  refers  to  dishonour  by  non-payment  alone ; 
and,  accordingly,  when  a  bill  is  protested  for  non-acceptance,  the 
notification  must  be  immediate.     This  rule  applies,  too,  in  cases  of  Vide  note, 
refusal  to  accept,  where  acceptance  is  not  necessary  ;  Banks  v.  Scott,  S  '^g      77 
13th  November  1818.     It  is  not  necessary  that  notice  be  given  in  Evidence  of 
writing,  the  conveyance  of  the  fact  is  the  essential  thing,  and  that  ^^ho^our 
may  be  proved  prout  de  jure  ;  Mill  v.  Salkeld  <k  Co.,  12th  November  Hume,  p.  b\. 
1805.     In  this  case  verbal  intimation  was  found  sufficient ;  and  other 
cases  to  the  same  efiect  are  noticed  in  the  report.     In  Syme  v.  Fer-  F.  C. 
gttson,  25th  June  1813,  the  Court  was  clearly  of  opinion,  that  it  is 
not  necessary  to  intimate  the  dishonour  of  a  bill  in  writing,  and  the 
Lord  Ordinary  having  allowed  a  proof  of  intimation  by  letter,  they 
altered,  and  allowed  a  proof  generally.     If  notice  be  despatched  by 
post,  that  exonerates  the  holder,  and  preserves  his  recourse,  although 
the  letter  is  not  received  ;  Henderson  v.  Duthie,  19th  January  1799  ;  M.ooc«  "Bill," 
Stewart  v.  Wright,  13th  December  1821.     The  holder  must  be  pre-  f  ^fgi^"'  ^' 
pared  with  evidence  of  the  despatch  of  the  notice,  but  the  Court  does 
not  insist  upon  rigid  and  precise  evidence,  and  will  sustain  a  reason- 
able proof ;  and,  in  the  cases  of  Galbraith  v.  Warden,  5th  February  Hnme,  p.  70. 
1820,  and  Sandenian  and  Miller  v.  Thomson,  12th  November  1831,  lOS.  4. 
evidence  of  the  regular  transmission  of  letters  from  the  offices  of  the 
respective  holders  was  held  sufficient  proof,  without  a  specific  deposi- 
tion as  to  the  letters  containing  the  notice,  and  although  in  the  latter 
case  there  was  not,  as  in  the  other,  a  copy  of  the  notice  retained. 
Again,  in  Stocks  v.  Aitken,  14th  November  1846,  no  copy  having  been  9  D.  75. 

•  Now,  by  19  &  20  Vict.  cap.  60,  §  14,  it  is  enacted,  that,  '*  Where  any  inland  bill  of 
'*  excbaDge  shall  be  presented  for  acceptance  or  payment,  and  sach  acceptance  or  payment 
'*  shall  be  refused  ;  or  where  any  promissory -note  shall  be  presented  for  payment,  and  pay- 
"  meot  shall  be  refused,  notice  of  the  dishonour  of  such  bill  or  note  by  such  refusal  to  accept 
**  or  pay  shall,  id  order  to  entitle  the  holder  to  have  recourse  to  any  other  party,  be  given  in 
*'  the  same  manner  and  within  the  same  time  as  is  required  in  the  case  of  forei^  bills  hy 
"  the  Uw  of  Scotland.'* 
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preserved,  evidence  by  one  clerk  of  having  despatched  the  notice, 
along  with  proof  by  other  clerks  of  invariable  practice  to  send  such 
notices,  was  sustained  as  sufficient.  The  notice  must  be  correctly 
addressed.  In  MiUigan  v.  Barbour^  27th  February  1829,  the  notice 
was  held  insufficient,  having  been  addressed  to  "  William  Milligan, 
"  Stoop" — a  village  close  to  Dumfries,  which  was  the  post  town — while 
his  residence  was  at  "  Trench,"  another  village  in  the  immediate 
vicinity  of  Dumfries.  But  a  correct  address  will  be  presumed,  if  the 
contrary  be  not  proved ;  Robertson  v.  Gamack,  12th  December  1835. 
Proof  of  despatch  by  a  carrier  will  not  suffice,  but  the  delivery  must 
be  proved  ;  Brown  v.  Kerry  14th  June  1809. 

The  rules  of  negotiation,  which  we  have  considered,  are  generally 
applicable,  and  their  observance  indispensable,  in  the  ordinary  case. 
But  there  are  a  few  exceptions  arising  from  the  nature  of  the  par- 
ticular instrument,  or  of  the  position  and  liabilities  of  parties. 

We  have  already  seen  a  promissory-note  payable  on  demand  not 
held  liable  to  objection  on  the  ground  of  delay,  although  it  was  not 
presented  for  payment  during  several  months ;  and  there  is  a  case 
reported  by  Baron  Hume,  Jamieson  v.  Jamieson,  12th  February 
1812,  in  which  the  holder  of  a  promissory -note  payable  one  day  after 
date  was  not  held  bound  for  due  negotiation,  but  entitled  to  sue  the 
indorser  as  well  as  the  grantor,  two  years  after  the  date  of  payment, 
there  having  been  no  protest  or  notice. 

In  regard  to  bills,  the  rules  of  strict  negotiation  are  not  held  to 
apply  to  indorsees  who  acquire  right  to  them  after  the  date  of  pay- 
ment. In  such  cases  it  is  the  duty  of  the  indorsee  to  lose  no  time  in 
demanding  payment ;  but,  though  he  do  not  protest,  his  recourse  will 
not  be  lost,  provided  he  give  notice  of  the  failure  to  pay  within  a 
reasonable  time;  Young  w,  Forbes,  29th  June  1749.  Mr.  Erskine 
holds,  that  an  indorsee,  who  receives  a  bill  as  security  for  a  debt,  is 
not  bound  duly  to  negotiate,  and  a  decision  to  that  effect  was  pro- 
nounced by  the  Court  in  Murray  y.  Grosset,  16th  February  1762; 
but  the  decision  was  reversed  by  the  House  of  Lords,  who  also  re- 
versed a  similar  judgment  in  Reid  and  Co.  v.  Coats,  21st  February 
1794. 

Notice  of  dishonour  is  not  requisite  to  preserve  recourse  against  a 
party,  although  he  be  the  drawer  or  indorser,  if  the  bill  was  granted 
for  his  accommodation,  in  which  case  he  is  the  proper  debtor,  and  lies 
under  the  same  obligation  to  provide  for  the  bill  as  the  acceptor 
does  ;  Goldsmid  and  Moxon  v.  Macneil,  Stewart,  and  Co.,  26th  May 
1814.  In  this  case  the  proof  that  the  bill  was  for  the  drawer's 
accommodation  failed  ;  but  it  is  clearly  stated  in  the  opinion  of  the 
Court,  that  an  indorsee  is  relieved  from  the  obligation  to  notify  dis- 
honour, by  proving  that  the  bill  was  for  the  accommodation  of  the 
drawer.      Upon  the  same  principle,  co-obligants  in  a  bill  liable  in 
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relief  to  each  other  are  not  entitled  to  insist  for  due  negotiation  awiiM 

inter  se  ;  Jarron  v.  Smith  and  Co.,  17th  June  1803.  App^  No.  14.' 

The  question,  who  is  the  proper  debtor,  will  generally  solve  the  Rule  fob  dk- 
question  of  liability,  or  right  to  notice,  and  the  drawer  and  indorser  ™^"'*''®  ^"^ 
are  to  be  held  entitled  to  notice,  whenever  the  bill  has  not  been  for  to  hoticb. 
their  benefit.     In  Orr  v.  TurnbuU,  19th  June  1792,  a  party,  who  had  Hume,  p.  36. 
indorsed  a  bill  to  accommodate  the   drawer,  was  held  entitled  to 
notice  of  dishonour,  and  liberated  by  the  want  of  notice.     In  Alex-  6.  S.  160. 
ander  v.  Scott,  28th  November  1827,  parties  bound  by  a  guarantee 
for  the  amount  of  bills  were  found  not  liable  for  such  of  the  bills  as 
had  not  been  duly  negotiated.     But  the  guarantor  himself  is  not 
entitled  to  notice  of  dishonour ;  Watt  v.  The  National  Bank,  28th  i  D.  827. 
May  1839.* 

When  the  absence  of  notice  is  occasioned  by  delay  granted  at  the  Waiving  of 
request,  or  with  the  concurrence,  of  a  drawer  or  indorser,  he  is  not  ^^'^^^' 
entitled  to  plead  the  want  of  notice.     So,  where  the  indorsee  with 
consent  of  the  indorser  entered  into  a  composition-settlement  wath 
the  grantor  of  a  promissory-note,  the  necessity  of  negotiation  was 
held   to  have   been  thereby  waived  ;   Watson  v.  Livingstone,  10th  2  S.  782. 
March  1824  ;  and  the  plea  was  held  barred  also  in  the  case  of  a  bill, 
which  the  drawer  induced  the  holder  to  delay  in  presenting  when 
due,  and  the  drawer  was  found  liable  ;  Caims's  Trustees  v.  Brown,  u  S.  999. 
23d  June  1836.     Nor  is  a  party  entitled  to  notice,  when  he  shows 
by  his  correspondence  or  otherwise,  that  he  is  aware  of  the  fact  of 
dishonour,  notice  being  requisite,  not  as  a  solemnity  to  be  observed 
invariably,  but  only  for  information.     So,  where  the  payee  of  the 
promissory-note  informed  the  holder  before  the  date  of  payment,  that 
the  grantor  was  bankrupt,  and  requested  him  to  raise  diligence, 
there  was  held  to  be  no  necessity  for  notice  of  dishonour  ;  Davidson  Hume,  p.  34. 
V.  Campbell's  Creditors,  25th  February  1791.     Again,  when  the  party  Negotiation, 
drawn  upon  has  no  funds  of  the  drawer,  the  holder  will  not  lose  his  „  "g"o  funos^^ 
recourse,  although  he  do  no  diligence,  for  in  this  case  the  drawer  opthedraweb. 
suffers  no  damage  by  the  want  of  negotiation.     This  doctrine  is  stated 
in  the  case  of  Littlejohn,  already  referred  to.     See  also  Macadam  v.  M.  1569. 
MacwUliam,  14th  June  1787,  and  HiU  v.  Menzies  and  Anderson* 8^^\^\^, 
Trustee,  5th  June  1805.     But  the  rule  is  otherwise  if  the  bill  was  M.  wee  "Bill,'* 
not  for  the  drawer's  accommodation,  but  for  that  of  the  indorsee  ; 
Henderson  v.  Ker  and  Johnston,  24th  November  1829,  in  which  case  s  S.  121. 
it  is  evident,  that  the  drawer  has  an  interest  to  receive  notice,  in 
order  to  operate  his  relief  against  the  party  ultimately  liable.     But, 
if  the  want  of  funds  is  caused  by  the  acceptor's  bankruptcy,  that 
does  not  remove  the  necessity  of  strict  negotiation,  and  the  holder 
will  lose  recourse  if  he  neglect  it ;  Langley  v.  Hogg,  17th  June  1748  ;  m.  1574. 
Colder  V.  LyaU,  22d  December  1808.     If  the  drawer  have  become  *'*^' 

•  See  also  the  caao  of  Brown  v.  Kirkland^  23d  January  1861.  23  D.  363. 
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bankrupt,  notice  of  dishonour  ought,  notwithstanding,  to  be  made  to 
himself  or  his  trustee,  if  one  has  been  appointed,  in  order  to  preserve 
recourse  upon  his  estate. 

Bj  the  Statute  6th  and  7th  Will.  iv.  cap.  68,  it  is  enacted,  that  it 
shall  not  be  necessary  to  present  bills  accepted  supra  protest  for 
honour,  or  which  have  a  reference  marked  upon  them  in  case  of  need, 
to  the  acceptors  for  honour,  or  the  referees,  until  the  day  after  they 
become  due ;  and,  if  such  acceptors  or  referees  do  not  reside  where 
the  bill  is  payable,  it  is  sufficient  to  despatch  it  for  presentment  for 
payment  by  the  post  of  the  day  after  the  day  of  payment. 

Execution  upon  hills  and  notes. — Bills  of  exchange  and  promissory- 
notes  are  distinguished  from  all  other  writings  by  the  privileges 
which  they  enjoy  for  enforcing  payment.  We  have  seen  that,  in 
deeds  containing  a  consent  to  registration  for  execution,  the  charge 
against  the  debtor  must  be  upon  fifteen  days,  unless  a  charge  of  six 
days  be  expressly  consented  to.  And  this  charge  of  six  days  is  the 
highest  privilege  of  execution  which,  according  to  practice,  formal 
deeds  can  enjoy  even  by  the  consent  of  parties.  Now,  bills  of  ex- 
change and  promissory-notes,  although  they  contain  no  registration 
clause,  and  no  expressed  consent  to  any  execution  whatever,  are, 
notwithstanding,  invested  with  this  highest  privilege  of  having  their 
execution  enforced  upon  a  charge  of  six  days.  This  was  first  con- 
ferred upon  foreign  bills  by  the  Act  1681,  cap.  20,  which  proceeds 
RED  ON  FOREIGN  upon  tho  prcamblc,  "how  necessary  it  is  for  the  flourishing  of  trade, 

c.^"**'^^^'  **  ^^^^^  ^^^^^  ^^  letters  of  exchange  be  duly  paid,  and  have  ready 

"  execution."  It  ordains,  that,  when  a  foreign  bill  either  to  or  from 
this  realm,  is  protested  for  non-acceptance  or  non-payment,  the  pro- 
test, having  the  bill  of  exchange  prefixed,  shall  be  registrable  within 
six  months  after  the  date  of  the  bill  in  case  of  non-acceptance,  and 
after  the  falling  due  thereof,  in  case  of  non-payment,  in  the  books  of 
Council  and  Session,  at  the  instance  of  the  payee  or  his  order  against 
the  drawer  or  indorser,  where  for  non-acceptance,  and  against  the  ac- 
ceptor where  for  non-payment,  to  the  efiect  it  may  have  the  authority 
of  the  Judges  interponed,  that  letters  of  homing  upon  a  simple  charge 
of  six  days,  and  executorials  necessary,  may  pass,  in  the  same  manner 
as  upon  registered  bonds  or  decrees  of  registration  proceeding  upon 
consent  of  parties.  But  it  is  provided,  that,  if  the  protests  be  not 
registered  within  six  months,  they  shall  not  have  summary  execution, 
but  be  only  recoverable  by  ordinary  action.  The  Statute  then  seta 
forth  provisions,  to  which  we  have  already  adverted,  making  interest 
chargeable  from  the  date  of  the  bill  when  protested  in  consequence 
of  non-acceptance,  and  from  the  date  of  its  falling  due,  in  case  of 
non-payment ;  and  it  concludes  with  a  provision  for  the  recovery  of 
exchange,  re-exchange,  damage,  interest,  and  expenses,  before  the 
Judge-Ordinary.     This  Statute  is  the  foundation  of  summary  dili- 
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gence  upon  bills  and  notes ;  and  it  is  material  to  observe,  that  it 
confers  the  privilege  only  upon  foreign  bills  ;  and  that,  while  in  case 
of  non-acceptance  it  gives  recourse  against  the  drawer  or  indorser, 
the  acceptor  alone  is  made  chargeable  upon  a  registered  protest  for 
non-payment.  Under  this  Statute  it  is  competent,  where  a  bill  has 
been  protested  for  non-acceptance,  to  proceed  with  diligence  against 
the  drawer  for  recourse  before  the  term  of  payment ;  Cowan  v.  Key,  M.  162 1. 
20th  June  1795. 

By  the  Act  1696,  cap.  36,  the  provisions  of  the  Act  1681,  cap.  20,  Privilege  op 
were  extended  to  inland  bills,  and,  therefore,  the  benefit  of  summary  ^^mio^^c^^' 
diligence  for  non-payment  in  these  also  was  competent  only  against  febbed  oh 
the  acceptor.     It  so  continued  until  the  year  1772,  when,  by  the  Act  L^696^c!^6. 
12  Geo.  in.  cap.  72,  §  42,  it  was  provided,  that  summary  execution  12  Gecui. 
should  pass  not  only  against  the  acceptors,  but  also  against  the  <^-  '^^' 
drawers  and  the  whole  indorsers  jointly  and  severally,  excepting 
where  the  indorsation  is  qualified  to  be  without  recourse,  reserving 
to  the  drawers  and  indorsers  their  several  claims  of  recourse  against 
each  other.     The  Statute  last  quoted  was  in  this  respect  rendered 
perpetual  by  the  23d  Geo.  iil  cap.  18,  §  55,  upon  the  ground  that  23  Geo.  m. 
its  provisions  had  been  of  great  advantage  to  trade  and  commerce  in  ^' 
Scotland. 

Before  the  Statute  1 772,  various  questions  had  arisen  touching  Privilege  op 
the  legal  character  of  promissory -notes,  which  had  not  been  included  cution  cow- 
in  the  Acts  1681  and  1696  per  expressum,  and  were  on  that  ground  ferredupon 
not  held  entitled  to  the  privileges  of  execution,  as  will  be  seen  on  motes. 
reference  to  the  case  of  Grdg  v.  Green,  25th  January  1771.     At  an  m.  12259. 
earlier  period,  as  we  have  already  seen,  promissory-notes  were  not 
held  probative  from  want  of  the  solemnities.     Subsequently  they  were 
received  as  probative  on  the  ground  of  being  in  re  mercatorid,  but 
not  entitled  to  the  privileges  of  bills,  and  so  not  subject  to  the  rules 
of  due  negotiation  ;  and,  lastly,  the  privilege  of  execution  was  denied 
to  them  until  conferred  by  Statute.     This  was  done  in  1772  by  the 
12  Geo.  III.  cap.  72,  just  referred  to,  and  rendered  perpetual  by  the 
other  Statute  already  cited.     By  section  36  of  the  Act  1772,  it  is 
enacted,  that  the  same  diligence  and  execution  shall  be  competent, 
and  shall  proceed,  upon  promissory-notes,  whether  holograph  or  not, 
as  upon  bills  of  exchange  and  inland  bills,  and  that  promissory-notes 
shall  bear  interest,  and  pass  by  indorsation,  and  the  indorsees  have 
the  same  privileges  as  the  indorsees  of  bills.     Promissory-notes  are 
also  included  in  the  other  clauses  of  this  Act,  already  quoted,  and 
they  are  now,  therefore,  in  all  respects  in  the  same  position  with 
respect  to  enforcement  as  bills  of  exchan&:e  and  inland  bills. 

*  ^  xR^TEBT  CAN- 

Upon  these  regulations  it  is  to  be  remarked,  that,  as  they  are  ^ot  be  reoib- 
rtatutorj,  they  cannot  bo  modified  or  extended  by  the  authority  of  '^^^^  ^"k* 

EXPIKY  OP  THK 

any  Court.     It  is  incompetent,  therefore,  for  the  Court  of  Session  to  six  mouths. 
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authorize  registration  of  a  protest  after  expiration  of  the  six  months 
allowed  by  the  Act.  This  was  refused,  where  the  creditor  had  been 
prevented  from  doing  timeous  diligence  by  an  interdict  used  by 
the  debtor  ;  North  British  Bank  v.  Thorns,  18th  July  1848.  Again, 
although  the  Statute  authorizes  registration  only  witliin  six  months 
from  the  date  of  the  bill  in  case  of  non-acceptance,  or  after  the  falling 
due  in  case  of  non-payment,  and,  although  a  bill  payable  on  demand 
is  exigible  at  its  date,  yet  it  has  been  held  that  summary  diligence 
upon  a  bill  payable  on  demand  is  competent  within  six  months 
after  a  demand  has  actually  been  made,  although  more  than  six 
months  may  then  have  elapsed  from  the  date  of  the  bill ;  Bon  v. 
Lord  Rollo,  21st  February  1846 — a  decision  followed  in  the  case, 
already  cited,  of  M^Rostie  v.  Halley,  16th  November  1849. 

Under  the  Statutes  to  which  we  have  referred,  execution  upon  bills 
and  notes  was  in  all  respects  followed  out  in  the  same  manner  as 
upon  registered  deeds  and  other  decrees  forming  the  foundation  of 
summary  diligence.  The  extract  of  the  registered  protest  was  a 
warrant,  like  any  other  decree,  for  obtaining  letters  of  homing,  upon 
which  arrestment  was  immediately  competent,  and  after  a  charge  of 
six  days  the  creditor  had  recourse  against  his  debtor's  moveables  by 
poinding,  and  against  his  person  by  caption.  These  forms,  as  we 
have  already  seen,  are  still  competent,  but  they  have  given  way  in 
practice  to  the  shorter  and  less  expensive  procedure  introduced  by 
the  1st  and  2d  Victoria,  cap.  114,  by  §  1  of  which  it  is  enacted,  that 
the  extract  of  the  protest  of  a  bill  or  promissory-note  recorded  in  the 
books  of  Council  and  Session  shall  contain  a  warrant  to  charge  the 
debtor  to  pay  or  perform.  As  we  have  already  examined  the  mode 
in  which  this  Statute  provides  for  the  enforcement  of  decrees,  whether 
registered  in  the  books  of  the  Supreme  Court  or  in  those  of  the 
Sheriff  Court,  it  is  unnecessary  to  recapitulate  these  particulars  here, 
since  they  are  the  same  in  all  respects  with  regard  to  bills,  as  in  the 
case  of  other  voluntary  and  judicial  obligations. 

The  Act  1772  contains  in  §  43  the  important  provision,  that 
summary  execution  shall  be  competent  to  the  indorsee  of  a  bill, 
although  the  protest  is  not  in  his  name,  and  although  the  bill  is  not 
reconveyed  to  him  by  indorsation,  provided  he  produces  a  receipt  or 
a  missive  letter  from  the  protesting  indorsee ;  this  is  an  important 
privilege,  and  the  use  of  it  is  very  frequent  in  practice.  When  a  bill, 
for  instance,  is  protested  by  a  bank,  one  of  the  indorsees  liable  to  the 
bank  receives  the  bill  and  protest,  along  with  an  acknowledgment  by 
the  bank  that  he  has  made  the  payment,  and  thereupon  he  is  entitled 
to  register  the  protest,  and  obtain  an  extract  with  warrant  for  dili- 
gence at  his  own  instance.  This  privilege  is  available  to  the  payee 
and  indorsers  of  a  promissory-note  upon  payment  by  them  to  the 
protesting  indorsee  and  his   receipt   being  obtained  ;  Kennedy  v. 
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M'Whirter,  26th  June  1849.  The  receipt,  however,  must  in  every 
;ase  be  distinct,  and  so  framed  as  clearlj  to  show  that  the  value  has 
l)ecn  paid  to  the  protesting  holder  ;  and  diligence  was  found  null,  at 
llie  instance  of  a  part;  paying  to  the  bank  which  had  taken  the  ' 
protest,  because  the  receipt  was  signed  by  a  party  with  the  word 
igent  merely  subjoined  to  his  name,  there  being  thus  no  evidence  on 
llie  face  of  the  proceedings  tliat  the  receipt  was  truly  the  act  of  the 
t)ank  ;  Summers  v.  Marianaki,  16th  December  1843.  6  D.  288. 

It  is  only  the  principal  sum,  and  interest  due  oa  it,  that  can  be  Princu'il  n 
recovered  by  summary  diligence  ;  the  reason  of  which  is,  that  no  sum  * 
can  be  recovered  by  diligence  unless  by  the  authority  of  a  Judge ;  % 
md  since  exchange,  damages,  and  expenses  are  not  ascertained  &t^ 
the  date  of  registration,  there  is  not,  aud  cannot  be,  any  decree  for 
these,  a  hill  containing  no  penalty  like  a  bond.     But  the  Statute 
1681,  cap.  20,  expressly  reserves  the  right  to  sue  for  these  in  an 
ordinary  action.     Tlierefore,  when  the  principal  sum  and  interest 
urc  paid   by  the  debtor  after  the  use   of  diligence,   but  not  the 
expenses,  the  creditor  must  give  up  the  bill,  since  all  that  is  claim- 
able under  it  lias  been  paid.     But  ho  ought  to  retain  the  e:ttract 
protest  and  otlier  steps  of  diligence,  to  form  the  foundation  of  hisOaniHAcr 
claim  in  an  ordinary  action  for  the  expenses,  and,  if  need  be,  for  E^g^JJ"" 
iamages,  etc. 

Referring  generally  to  what  has  already  been  said  on  the  subject  PBECAimom 
of  execution  or  enforcement  of  obligations,  wo  shall  here  only  notice  ™^So"'iij™ 
une  or  two  points,  which  require  special  attention  where  the  diligence  oejice. 
is  upon  bills  or  notes. 

There  is  occasion,  in  doing  diligence  upon  bills,  to  bo  careful  to  iMimrT  of 
ascertain  the  identity  of  the  parties  against  whom  it  is  directed.  "*""*■ 
ffitli  regard  to  the  drawer  and  indorsers,  the  instrument  itself  rarely 
contains  more  than  their  mere  names,  and,  if  the  diligence  should  be 
directed  against  a  wrong  party  of  the  same  name,   serious  conse- 
quence*  may  ensue,  as  a  party  erroneously  charged  may  sue  for 
damages.     Care  must  be  taken   to  preserve  the  bill  or  note,  for, 
Uthough  diligence  issues  on  the  protest,  inconvenience  and  loss  may 
result,  if  the  bill  cannot  be  produced  to  support  the  charge.     In  the 
jase  of  J/mi>,  ^Yood,  and  Vo.  v.  Sibba/d  and  Harrower,  12th  May  Unnn,  p.  80. 
1820,  a  charge  was  suspended,  where  the  charger  was  unable  to  pro- 
duce the  bill.     A  different  decision  was  given  in  TurnbuU  v.  M'Kie,  l  S.  3fi3. 
26th  February  1822.     But  in  the  latter  case  the  grounds  of  the  deci- 
lion  arc  not  stated,  and,  as  in  the  case  of  Muir,  Wood,  and  Co.,  the 
point  appears  to  have  been  carefully  debated  and  considered,  it  will 
t)C  the  safe  course  in  eveiy  view  to  act  with  the  same  care  as  if  that 
lecision  formed  the  fixed  rule  on  the  subject. 

It  was  formerly  held  competent  for  an  indorser,  who  had  paid  to 
ihe  last  indorsee,  to  obtain  homing  at  his  own  instance  on  a  protest 
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recorded  in  the  name  of  the  indorsee,  and  a  receipt  by  him  to  the 
indorser,  the  receipt  operating  as  an  implied  assignation ;  ScoU  v. 
Stewart,  11th  June  1816.  According  to  the  principle  of  that  deci- 
sion, an  indorser,  paying  upon  a  receipt  by  a  protesting  indorsee, 
would  appear  to  acquire  right  to  the  extract,  and  to  be  entitled  now 
to  obtain  a  fiat  for  diligence  in  his  own  name  under  the  7th  section 
of  tho  1  &  2  Vict.  cap.  114.  But,  looking  to  the  altered  form  of  the 
decree  under  that  enactment,  the  safer  course  would  be  to  transfer  it 
by  a  formal  assignation. 

In  the  recent  case  of  Don  v.  Kealey,  13th  June  1850,  it  was 
attempted  to  exempt  the  acceptor  of  a  bill  from  summary  diligence, 
upon  the  ground  that,  although  a  domiciled  Scotchman,  his  accept- 
ance had  been  given  in  England,  and  was,  therefore,  a  foreign  inland 
bilL  But  the  Court  held  summary  diligence  competent,  as  being  the 
law  of  the  country  where  the  instrument  was  to  be  enforced.  And, 
in  Mackenzie  v.  Hall,  12th  December  1854,  summary  diligence  was 
found  competent  in  Scotland  upon  a  bill,  neither  drawn  nor  accepted, 
nor  payable  in  Scotland ;  and  it  was  held,  that  in  suing  on  such  a 
bill  in  Scotland  tlie  parties  are  subject  to  the  rules  of  Scotch  law  as 
to  limitation  of  proof,  etc.,  the  general  principle  being,  that  all  that 
relates  to  the  remedy  is  governed  by  the  lex  fori  where  the  question 
is  raised.  Questions  of  right,  however,  will  be  regulated  by  the  lex 
loci  contractus.  A  foreign  protest  of  a  bill  is  a  good  ground  for  sum- 
mary diligence  in  this  country,  if  made  according  to  the  usages  of 
the  foreign  country ;  Elder  v.  Young  <fe  Co.,  15th  November  1854, 
already  cited. 


Prescription 
of  bills  and 
notes. 


12  GrCO.  III. 

c.  72,  §  37. 
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Prescription  o/BiUs  and  Notes. — Although  bills  and  notes  do  not 
form  the  ground  of  summary  diligence,  if  protests  be  not  taken  and 
recorded  within  six  months,  yet  they  do  not  lose  their  privileges  iu 
other  respects,  until  the  period  of  prescription  has  run  ;  and  they 
continue,  therefore,  to  pass  as  cash  by  indorsation,  as  we  have  already 
seen,  until  six  years  from  the  term  of  payment.  The  limitation  of 
six  years  was  introduced  by  the  37th  section  of  the  Act  12  Geo.  iii. 
cap.  72,  which  bears,  that  no  bill  or  note  shall  be  of  force,  or  effectual 
to  produce  any  diligence  or  action,  unless  such  diligence  shall  be 
raised  and  executed,  or  action  commenced,  within  the  space  of  six 
years  from  and  after  the  terms  at  which  the  sums  in  the  said  bills 
or  notes  became  exigible.  It  is  necessary  to  attend  to  the  precise 
words  of  the  Act,  in  considering  what  steps  are  sufficient  to  keep 
alive  a  bill  or  note,  after  the  expiration  of  six  years,  in  its  full  power, 
as  a  ground  of  diligence  or  of  action. 

The  conditions  are  with  regard  to  diligence,  that  it  shall  be  raised 
and  executed,  and  with  regard  to  an  action,  that  it  shall  be  con^^ 
menced  within  six  years  from  the  day  of  payment.   Now,  as  diligence 
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must  be  raised  and  executed,  the  prescription  is  not  interrupted  By  diugence. 
by  merely  taking  and  registering  a  protest ;  Scott  v.  Brown,  12tli  7  S.  192. 
December  1828.     Nor  was  the  prescription  avoided  by  the  further 
step  of  raising  letters  of  horning,  for  that  is  diligence  raised  but  not 
executed  ;  Armstronff  v.  Johnstone,  16th  May  1804.     And  this  gives  M.  ni40. 
the  rule  by  which  we  are  to  be  regulated  under  the  1  &  2  Vict.  cap. 
114,  for,  as  the  extract  under  that  Statute  with  its  warrant  is  pre- 
cisely equivalent  to  the  registered  protest  and  homing  under  the 
former  practice,  it  is  plain  that  the  obtaining  of  an  extract  under  the 
recent  Statute  will  not  interrupt  prescription,  unless  execution  follow. 
An   example  of  prescription  effectually    interrupted   by  diligence 
executed  will  be  found  in  Fraaer  v.  Urquhart,  11th  June  1831,  and  9  S.  723. 
also  in  Henderson  v.  Stewart,  14th  December  1830,  where  the  charge  9  8.  iso. 
was  upon  a  sheriff's  precept.     And,  where  the  prescription  is  inter- 
rupted by  the  execution  of  diligence,  the  effect  of  that  interruption 
is  not  confined  to  the  diligence  actually  done.     It  preserves  the  bill 
as  a  ground  of  new  diligence  or  action  after  six  years ;  Maclachlan  9  S.  753. 
{M'Kirdys  Executor)  v.  Thomson,  16th  June  1831.     Prescription  is  By  pRODccrioir 
effectually  interrupted  by  the  production  of  the  bill  as  the  ground  of  competition. 
a  claim  in  a  judicial  competition,  as  in  a  process  of  ranking  and 
sale  ;  Douglas,  Heron,  <b  Co.  v.  Richardson,  26th  November  1784 ;  M.  11127. 
Lindsay  v.  Earl  of  Buchan,  17th  February  1854  ;  or  in  a  multiple-  ^^D.  600. 
poinding ;  National  Bank  v.  Hope,  5th  December  1837 ;  and  by  pro-  I6  S.  177. 
ducing  it  and  pleading  compensation  upon  it  in  a  suspension  ;  Ross  17  D.  1144. 
V.  Robertson,  20th  July  1855.     In  the  case  of  Ettles  v.  Robertson,  11  8-  397. 
15th  February  1833,  prescription  was  held  to  be  avoided  by  the  Br  production 
production  of  a  bill  in  a  trust  arrangement,  and  the  recognition  i^j^kokLkkt. 
of  it  as  a  debt  in  the  trust-deed  and  infeftment.     This,  however, 
cannot  be  regarded  as  an  interruption  of  prescription  under  the 
Statute,  but  as  the  legal  effect  of  establishing  the  debt  upon  the 
trust,  and  so  rendering  it  liable  to  the  rules  of  common  law.     This 
judgment,  we  have  already  seen,  was  reversed  upon  appeal,  but  the 
reversal  was  founded  solely  upon  the  stamp-laws.*     Production  in  a 
sequestration  interrupts  prescription  by  the  express  provision  of  the 
Act  2  &  3  Vict.  cap.  41,  §  26.f     But  such  production  must  be  in 
strict  conformity  with  the  terms  of  the  Statute,  as  is  shown  by  the 
case  of  Crawford's  Trustee  v.  Haig,  25th  May  1827,  where  interrup-  6  S.  705. 

*  Id  a  tiiDilar  case  a  distinction  was  drawn  on  the  Bench  between  a  trust  which,  as  in 
^  case  of  Ettles^  consisted  of  the  debtor's  whole  estate,  recognised  the  debts  by  mentiou- 
iQg  their  amounts,  and  which  did  not  come  to  an  end  within  the  years  of  prescription,  and 
^  trust  of  only  a  limited  extent,  for  behoof  of  particular  creditors  there  named,  but  the 
^^ount  of  whose  debts  was  not  specified,  and  which  came  to  an  end  within  the  years  of 
P'^ctcription*  In  the  latter  case,  prescription  was  held  to  have  run  notwithstanding  the 
^*^»«t ,  Blair  t.  Horn,  30th  November  1858.  21  D.  45. 

"t"  This  Act  having  l)een  repealed  (iupra,  p.  62),  the  Act  19  &  20  Vict.  c.  79,  §  109,  contains 
^^  enactment  similar  to  that  referred  to  in  the  text,  save  in  regard  to  an  interim  factor. 
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tion  was  held  not  to  have  been  effected  by  production  of  the  bill  in 
the  hands  of  the  preses  of  a  meeting,  because  the  preses  was  not  one 
of  the  persons  to  whom  production  was  directed  to  be  made  by  the 
Sequestration  Act  then  in  force.  The  preses  is  included,  along  with 
the  interim  factor,  slieriff-clerk,  and  sheriff,  in  the  Statute  2  &  *j 
Vict.  cap.  41  ;  but  the  decision  shows  the  importance  of  an  exact 
compliance  with  statutory  directions,  whatever  they  may  ba  In  the 
case  of  Brodie  v.  Sheddan,  20th  February  1821,  an  attempt  was  made 
to  make  a  bill  probative  after  six  years,  on  the  ground  that  the  pre- 
scription had  been  interrupted  by  sentence  of  outlawry  against  the 
debtor,  but  it  was  successfully  answered,  (1.)  tliat,  although  sentence 
of  outlawry  had  suspended  the  power  of  enforcing  the  party's  civil 
rights,  it  had  not  extinguished  them,  and  that,  having  obtained 
letters  of  relaxation,  he  was  now  entitled  to  state  the  plea  ;  and,  (2.) 
that  the  Statute  was  imperative.  The  Court  assoilzied  the  defender. 
Application  for  a  warrant  against  the  debtor  in  a  bill  as  in  medita- 
tione  fugod  does  not  interrupt  prescription  ;  Boag  v.  Fisher,  17th 
January  1849. 

The  sexennial  prescription  is  calculated  by  reckoning  from  the 
last  day  of  grace,  in  bills  payable  at  a  fixed  date,  or  at  a  certain  time 
after  date  or  sight.  This  was  settled  in  Douglas,  Heron,  <k  Co,  v. 
OranVs  Trustees,  19th  November  1793,  which,  as  regards  that  find- 
ing, was  affirmed  on  appeal.  But  when  the  bill  is  payable  on 
demand,  the  prescription  runs  from  its  date,  even  though  no  demand 
have  been  made ;  Stephenson  v.  Stephensans  Trustees,  1 6th  June 
1807.  In  this  case  the  Judges  were  divided,  some  of  them  consider- 
ing, that  there  was  no  term  from  which  prescription  could  run,  until 
a  demand  was  made,  and  the  time  thereby  fixed  at  which  the  sum 
was  exigible.  But  the  decision  was  by  the  greater  number  considered 
agreeable  to  the  general  scope  of  the  Statute,  which  is  to  prevent  the 
use  of  bills  and  notes  as  permanent  securities. 

But,  although  bills  and  notes  are  thus  rendered  useless,  after  six 
years,  as  grounds  of  diligence  or  action,  the  debt  which  they  con- 
tained is  not  extinguished  by  the  sexennial  prescription,  the  only 
efiect  of  the  prescription  being,  that  the  bill  or  note  ceases  to  be  evi- 
dence of  the  debt,  which  may  still,  notwithstanding,  be  proved  by 
the  writ  or  oath  of  the  debtor.  This  is  expressly  provided  by  §  39 
of  the  Act  1772,  which  declares  it  lawful  and  competent  at  any 
time  after  the  six  years  to  prove  the  debts  contained  in  bills  and 
notes,  and  that  the  same  are  resting  and  owing,  by  the  oaths  or  writs 
of  the  debtors.  In  order  to  obtain  decree  for  the  sum  contained  in  a 
prescribed  bill,  there  are  thus  two  things  to  be  proved: — (1.)  You 
are  to  prove  the  debt — that  is,  that  it  existed.  Tliis  is  called  the 
constitution  of  the  debt.  (2.)  You  are  to  prove  that  it  is  resting- 
owing.     And  every  means  of  proving  these  is  excluded  excepting 
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oath  or  the  writing  of  the  debtor.  Now,  when  the  Statute  came 
e  applied,  considerable  difficulty  and  great  difference  of  opinion 
)  found  with  respect  to  such  debts  as  had  been  constituted  solely 
he  bill  or  note — where,  for  instance,  the  acceptor  had  signed  for 
Eiccoromodation  of  another.  Here,  it  was  contended,  the  debt 
ts  only  by  virtue  of  the  bill,  and,  as  by  the  Statute  the  bill  is 
hilated,  the  debt  necessarily  ceases  to  exist  also.  To  this  it  was 
rered,  that  the  bill  has,  no  doubt,  ceased  to  exist  as  a  document 
?bt,  but  it  may  be  referred  to  in  explanation  of  the  question, — 
d  you  engage  to  pay  the  debt  contained  in  this  bill  V  The  un- 
iking  to  pay  the  debt  is  in  itself  an  obligation  irrespectively  of 
bill,  and,  if  that  obligation  be  proved  by  the  party's  oath,  that  is 
f  in  terms  of  the  Act  independently  of  the  bill,  which  is  thus 

only  circumstantially,  in  order  to  get  at  the  obligation,  and  not 
I  itself  evidence  of  it.  The  latter  view  was  sustained ;  and  it  is 
to  be  held  as  settled,  that,  where  a  bill  has  been  accepted  for  the 
er's  accommodation,  the  holder  may  after  prescription  prove  the 

by  the  acceptor's  oath  ;  Laidlaw  v.  Hamilton,  31st  May  1826.  4  S.  636. 
QOther  principle  established  by  a  course  of  decisions  is,  that,  when  Prihciples  as 
lebtor  upon  a  reference  to  his  oath  admits  the  constitution  of  ^^JJ^j^^,,^ 
lebt,  it  is  not  sufficient  that  he  declare  himself  ignorant  whether  owing  afteb 
s  been  paid  or  not ;  and  it  will  be  held  to  be  resting-owing,  unless  ^^^"'^* 
lebtor  depone  to  its  extinction  by  payment  or  otherwise  ;  Christie  n  s.  744. 
enderso7i,  19th  June  1833.     This  case  was  settled  by  the  judg- 
,  of  the  whole  Court,  and  this  general  principle  in  reference  to 
cases  appears  to  be  established  by  it,  viz.,  that  the  lapse  of  six 
\  does  not  annihilate  the  bill,  but  reverses  the  presumptions  which 
ously  subsisted  with  respect  to  its  payment.     Before  the  six 
I  have  expired,  a  bill  in  the  hands  of  the  creditor  is  presumed 
I  unpaid.     After  the  six  years,  on  the  contrary,  it  is  presumed 

paid,  and  the  latter  presumption  can  only  be  taken  off  by  the 
)r's  writ  or  oath.  But,  in  using  that  limited  mode  of  proof,  the 
tself  may  be  referred  to  as  an  adminicle.  When  the  constitution 
le  debt  is  admitted  upon  a  reference  to  oath,  it  will  not  suffice 
onerate  the  party  to  depone  generally  that  the  debt  has  been 
if,  with  respect  to  the  circumstances  of  the  payment,  he  does  not 
y  the  Court  that  he  has  adequate  grounds  to  aver  payment ; 

V.  AUisoUy  1 0th  March  1841 ;  see  Stewart  v.  Robertson,  1 3th  3D.  874. 
mber  1852.     When  the  debtor  is  dead,  and  his  representative  15  d.  12. 
a  reference  to  his  oath  depones,  that  he  is  ignorant  in  regard 
e  constitution  and   subsistence  of  the  debt,  prescription  will 
te,  because  such  a  deposition  affords  no  proof  in  terms  of  the 
to  ;  Stirling  v.  Henderson,  Hth  March  1817  ;  Houston  v.  YuiU,  F.  C. 
May  1825.  4  8.24. 

th  regard  to  the  writing  of  a  debtor  which  will  suffice  to  take  off 
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22  D.  1264. 


the  effect  of  prescription,  there  have  been  numerous  questions,  and, 
in  some  respects,  much  diversity  of  opinion  ;  but  the  following  rules 
appear  now  to  be  fixed  : — 

It  must  be  the  writing  of  the  party  himself ;  the  creditor's  writing, 
unless  in  very  special  circumstances,  will  not  suffice.  Nor,  as  a 
general  rule,  will  the  writing  of  the  debtor's  factor  suffice.  But  any 
writing  of  the  debtor  acknowledging  the  debt,  or  clearly  implying 
its  subsistence,  as  a  marking  by  him  of  a  partial  payment,  or  of  a 
payment  of  interest,  is  sufficient,  provided  such  writing  be  after  the 
expiration  of  the  six  years.  These  rules  are  all  exemplified  in  the 
case  of  Fergu^son  v.  Bethune,  7th  March  1811.  In  Lindsays  v. 
Moffats,  19th  May  1797,  the  acceptor's  writing,  dated  upon  the  last 
day  of  the  six  years,  was  held  to  prove  the  debt ;  but  that  is  a  special 
and  extreme  case.  In  Wood  v.  Howden,  7th  February  1843,  a  letter 
from  the  creditor,  acknowledging  payment  of  interest  after  the  years 
of  prescription,  having  been  preserved  by  the  debtor  in  his  reposi- 
tories as  evidence  with  respect  to  the  debt,  that  was  held  to  be 
writ  of  the  debtor  effectual  to  elide  prescription.  The  admission 
must  be  clear  by  expression  or  necessary  implication.  It  will  not 
avail  that  there  was  a  correspondence,  if  it  contain  no  explicit  ad- 
mission of  the  debt;  Emng  v.  Cumine,  12th  November  1835.  But 
an  offer  by  the  debtor  to  pay  a  composition  implies  an  admission  of 
the  debt ;  Mackenzie  v.  Ifoble,  15th  February  1827.  And,  although, 
as  a  general  rule,  the  writing  must  be  the  debtor's 'own,  yet  writing 
made  by  his  direction  or  authority  is,  in  some  circumstances,  held  to 
be  his  own  in  the  eye  of  the  law,  as  in  the  case  of  an  admission  made 
by  trustees  through  their  factor  ;  Campbell  v.  BaMantyne,  21st  June 
1839.*  The  insertion  of  the  debt  by  the  acceptor  in  states  of  his 
affairs,  prepared  with  reference  to  a  trust  conveyance  for  behoof  of  his 
creditors,  was  sustained  as  evidence  scripto^  sufficient  to  bar  prescrip- 
tion, in  Watson  v.  Hunter  and  Co.,  18th  February  1841.  When  the 
debtor  admits  in  writing  the  constitution  of  the  debt,  but  alleges 
that  it  has  been  extinguished  by  compensation,  that  is  sufficient  to 
bar  prescription,  and  the  compensation  must  be  proved ;  Ma^cdonali 
v.  Crawford^  7th  March  1834.  Although  proof  by  the  debtor's  writing 
contemporaneous  with  the  period  of  prescription  is  not  admitted  as 
evidence  of  the  constitution  of  the  debt,  that  rule  does  not  apply  to 
writing  coeval  with,  or  antecedent  to,  the  date  of  the  instrument. 
In  the  case  of  CampbeU  v.  CampbelVs  Trustees^  19th  May  1797,  a 
docqueted  account  of  the  same  date  as  the  bill  was  sustained  as 
evidence  of  the  debt,  after  the  bill  had  prescribed  ;  and  in  Sinclair  v. 
Sinclair,  19th  December  1823,  a  debt  constituted  by  a  clause  of  war- 

*  The  writ  of  a  factor  acting  under  a  factory  in  these  terms, — "  I  hereby  grant  power 
"  and  authority  to  yon  to  act  forme  in  all  matters  connected  with  the  affairB  of  the  deceased," 
was  held  suflRcient  to  elide  prescription  ;  iPOregor  v.  M^Oregcr,  27th  June  1860. 
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randice  in  a  disposition  of  lands,  and  for  which  a  bill  was  afterwards 
granted,  was  held  not  to  be  subject  to  the  prescription  of  the  bill. 
The  principle  of  these  decisions  is,  that  when  the  debt  is  founded 
upon  a  document  separate  from  the  bill,  that  document  is  to  be  looked 
to  in  determining  its  legal  character  ;  and  as  the  debt,  therefore,  does 
not  rest  upon  the  bill  alone,  the  presumption  of  payment  established 
by  Statute  does  not  take  place,  because  the  debt  has  a  foundation  not  . 
liable  to  that  presumption. 

In  the  earlier  cases  the  effect  of  proof  by  the  debtor's  oath  or  Effect  op  prf^ 
writing  was  viewed  as  the  rearing  up  of  the  bill  for  a  second  course  obviated  by™° 
of  six  years.     But  that  view  arose  from  an  erroneous  conception  of  writ  or  oath. 
the  effect  of  the  proof,  which  goes  to  establish  not  the  bill  but  the 
debt     It  is  the  debt  which  is  exempted  from  participating  in  the 
effect  of  prescription  upon  the  bill,  and,  as  the  debt,  thus  reconsti- 
tuted, stands  upon  its  own  footing,  it  is  not  subject  to  the  sexennial 
limitation,  but  to  the  ordinary  prescription.    This  principle  was  clearly 
stated  by  Lord  Pitmilly  in  M'lndoew.  Framey  18th  November  1824 ;  3  S.  296. 
and  his  Lordship  there  points  out  two  important  consequences  result- 
ing from  the  principle,  viz.,  (1.)  If  an  action  be  raised,  or  diligence 
executed,  against  any  one  co-obligant  before  the  lapse  of  six  years, 
the  bill  will  be  sustained  both  against  him  and  against  all  the  others 
for  forty  years ;  and  this  was  decided  in  Gordon  v.  Bogle,  23d  June  M.7532. 
1784.     The  same  has  again  been  held,  to  the  effect  of  depriving  the 
drawer  of  the  benefit  of  the  limitation,  where  it  was  alleged  he  was 
truly  the  ultimate  debtor  in  a  bill,  upon  which  decree  against  the 
acceptor  had  been  obtained  within  six  years ;  Roy  v.  Campbell,  14th  12  D.  I028. 
June  1850.     (2.)  If  the  six  years  are  permitted  to  elapse  without 
action  or  diligence,  then  the  writ  or  oath  of  each  debtor  can  only 
affect  himself,  and  will  not  subject  any  other  co-obligant     This  has 
also  been  decided  in  various  cases ;  see  that  of  M'Neil  v.  Blair,  31st  2  S.  174. 
January  1823,  and  the  authorities  there  cited. 

As  the  execution  upon  bills  and  notes  is  a  statutory  privilege,  it 
ceases  to  be  competent  after  the  expiration  of  six  years,  even  against 
a  party  admitting  his  liability  for  the  debt.  It  was  so  found  in  a 
case  already  referred  to  ;  Armstrong  v.  Johnstone,  16th  May  1804.      M.  iii40. 

By  the  40th  section  of  the  Act  1772,  to  which  we  have  so  repeat- 
edly referred,  it  is  declared,  that  the  years  of  the  minority  of  creditors 
in  notes  and  bills  shall  not  be  computed  in  the  six  years.  But  the 
benefit  of  this  provision  is  restricted  to  the  case  in  which  the  minor 
is  himself  nominatim  the  creditor  in  the  instrument,  and  it  is  not 
enough  that  the  party  beneficially  interested  was  a  minor,  if  the  bill 
or  note  was  payable  not  to  himself  but  to  his  trustee ;  M'NeU  v.  2  S.  i74. 
Blair,  already  cited. 

Bank  Drafts. — We  have  already,  in  commenting  upon  the  Stamp 
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Acta,  adverted  to  their  requirements  in  regard  to  bank  drafts.   These, 
Supra,  p.  89.    we  have  seen,  in  order  to  entitle  them  to  exemption  from  stamp  duty, 
9  Geo.  lY.        must  be  payable  to  the  bearer  on  demand,  and  must  be  drawn  upon 
0. 49,  §  15.       n  banker,  or  person  acting  as  a  banker,  within  fifteen  miles  of  the 
place  where  the  drafts  are  issued,  which  place  must  be  specified  in  the 
See  Note,  p.  89.  draft.     The  draft  must  bear  date  on  or  before  the  day  it  is  issued, 
and  it  must  not  direct  payment  to  be  made  by  bills  or  promissory- 
65  Geo.  ni.      notea     These  requirements  are  enforced  by  very  stringent  penalties, 
c.  184,  i  13.     -poT  making  and  issuing  a  draft  post-dated,  or  not  truly  specifying  the 
place  where  it  is  issued,  or  which  does  not  in  every  respect  fall  within 
the  exemption,  unless  the  same  be  stamped  as  a  bill,  the  party  issuing 
is  to  forfeit  £100,  the  party  receiving  it  in  payment  or  security,  £20, 
and  the  banker  paying  such  draft  in  the  knowledge  that  it  is  post- 
dated, or  the  place  not  truly  specified,  or  in  any  otfier  respect  discon- 
form  to  the  terms  of  exemption,  is  to  forfeit  £100,  and  to  have  no 
claim  against  the  party  for  the  money  paid.     Orders  for  a  sum  less 
Requisites  op  than  twenty  shillings  are  void  in  England  by  Statute,  which  does  not 
A  BAKE  DRAFT.  ^  j|.g^  J  ^^  Scotkud.     It  has  been  held,  that  orders  by  a  party  to  debit 
his  account  with  a  certain  sum,  without  mentioning  the  bearer  or  any 
payee,  are  drafts  payable  to  the  bearer,  and  entitled  to  the  benefit  of 
4  D.  210.         i]^Q  exemption  ;  Swan  v.  Bank  of  Scotland,  8th  December  1841.     In 

the  same  case  it  was  decided,  that  such  orders  did  not  lose  the  benefit 
of  the  exemption,  although  bearing  at  the  bottom,  apart  from  the 
signature  and  address,  a  memorandum  in  the  drawer's  writing,  such 
as  "per  James  Martin ;"  but  that  such  a  memorandum,  if  inserted 
in  the  body  as  a  continuous  part  of  the  order^must  be  held  as  making 
it  payable  only  to  the  individual  named,  and,  therefore,  liable  to 
duty  as  a  bill. 

The  bank  draft  is  distinct  from  the  draft  or  order,  which,  by  16  & 
1 7  Vict.  cap.  69,  is  liable  to  the  one  penny  duty.  The  latter  is  an 
Supra,  p.  89.  instrument  entitling  the  person  to  whom  it  is  sent  to  have  credit 
with,  or  to  draw  or  receive  from,  the  party  addressed.  The  instru- 
ment enjoying  exemption  is  the  draft  or  order  upon  a  banker  for 
payment  of  money  to  the  bearer  on  demand, 
^upro,  p.  89.  By  §  7  of  17  &  18  Vict.  cap.  83,  unstamped  drafts,  as  we  have 
already  seen,  may  not  be  circulated  beyond  fifteen  miles  of  the  place 
where  they  are  made  payable,  under  a  penalty ;  but,  if  such  drafts 
have  been  lawfully  issued,  they  may,  by  affixing  a  stamp,  be  made 
negotiable  beyond  the  fifteen  miles. 

Bank  drafts  are  transferable  by  delivery  and  by  indorsation,  and 
the  drawer  cannot,  in  a  question  with  tlie  indorsee,  plead  compensa- 
M.  877.  tion  by  a  debt  of  the  payee  ;  M'Gilchrist  v.  Arthur,  17th  January 

1794.  They  are  payable  on  demand,  and  if  the  banker  has  funds  of 
the  drawer,  or  funds  upon  which  the  drawer  is  entitled  to  operate,  as 
in  the  case  of  a  cash-credit,  then  the  banker  is  bound  to  pay  imme- 
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,  allowing  a  reasonable  time  to  himself  or  his  clerks  to 
in  the  state  of  the  party's  account.  But  the  draft  must  be 
:ed  at  a  reasonable  hour,  which,  in  the  case  of  a  bank,  will  be 
the  usual  hours  of  business.  The  question  does  not  appear  to  When  must 
3curred  in  Scotland  within  what  time  the  party  receiving  a  ^^^^^^  ^^^' 
Qust  present  it,  in  order  to  exempt  himself  from  the  risk  of 
of  the  bank  or  other  party  drawn  upon.  The  rule  adopted  in 
id  is,  that  it  be  not  later  than  the  day  following  that  on  which 
eives  the  draft,  provided  he  has  the  means  of  doing  so ;  and 
lie  would  probably  be  adopted  in  Scotland,  if  the  question 
occur.  A  draft  may  be  kept  in  circulation  through  successive 
jrs,  but  the  responsibility  of  the  drawer,  in  event  of  the  bank's 
»  will  not  thereby  be  enlarged,  and  the  responsibility  of  each 
live  transferee  with  regard  to  the  presentment,  will  be  the 
s  that  of  the  payee  to  the  drawer. 

s  a   question  still  undetermined,  whether,   in   case  of  non-  Whethbrbakk 
nt,  a  bank  draft  is  capable  of  being  protested,  or  of  summary  op^.^tot  or" 
;ce.     In  the  case  of  M'Gilchrist^  last  referred  to,  a  protest  was  diligence. 
and  a  charge  of  homing  given,  but  the  Court  avoided  the  de- 
ation  of  this  point  by  turning  the  charge  into  a  libel  and  giving 
The  prevailing  opinion  is,  that  a  bank  draft  is  not  capable 
;est  or  diligence  ;  but  it  may  be  sued  on  in  an  ordinary  action 
t  the  drawer  and  indorsers,  and  also  against  the  bank,  if  it 
;ed  funds  belonging  to  the  drawer  at  the  time  of  presentment, 
he  sum  in  a  bank  cheque  be  dexterously  altered  to  a  larger  What  vion.- 
t,    but   without   fault   imputable  to   the   drawer,  the  bank,  brkt  upon 
ffh  it  pavs  the  increased  amount,  will  have  no  further  claim  b^nks  in  pay- 
t  him  than  for  the  sum  for  which  he  trulv  drew.*     The  bank 
as  a  general  rule,  exercise  ordinary  vigilance,  diligentia  media, 
nt  to  detect  frauds  obvious  to  ordinary  attention.     In  England, 
f  having  written  a  draft  and  then  torn  it,  and  the  pieces  being 
and  pasted  together  by  a  stranger,  the  bank  paid  it,  but  the 
was  found  not  liable. 

ank  draft  which  has  been  paid  is  not  evidence  of  payment  to 
nlitor,  although  he  be  named  in  it,  unless  it  bear  his  indorsa- 
This  necessarily  follows  from  its  being  payable  to  the  bearer, 
lay  not  have  obtained  it  from  or  through  the  creditor.  It  is 
it,  therefore,  when  a  draft  may  be  useful  as  evidence,  to  make 
^itor  indorse  it. 

England,  a  donation  mortis  causa  cannot  bo  constituted  by  a 
draft.     We  have  already  seen,  that  a  donation  so  made,  and  Supra,  p.  854. 


b  tke  law  both  of  England  and  Scotland,  that  payment  upon  a  forged  cheqne  is  not 
ment  at  all  as  between  the  party  paying  and  the  party  whose  name  is  forged  ;  Orr 
trr.  Union  Bank  of  iicotland,  7th^August  1864  (House  of  liords). 
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paid  by  the  bank  after  the  granter's  death,  has  been  sustained  in 
Scotland. 

We  have  now  examined  the  subject  of  bills  of  exchange  and  pro- 
missory-notes as  fully  as  our  limits  will  permit.     For  more  particular 
information,  reference  must  be  made  to  the  treatises  upon  the  sub- 
ject, and  especially  to  the  careful  and  accurate  work  of  Mr.  Thomson. 
Enough  has  been  said  to  develop  the  principles  by  which  bills  and 
notes  are  regulated  in  their  form,  negotiation,  and  enforcement     In 
descending  to  minute  details,  some  degree  of  difficulty  and  occasional 
perplexity  is  unavoidable,  but  the  grand  principles  are  sufficiently 
obvious  and  easy  of  apprehension,  and  a  reference  to  these  will  for 
the  most  part  afford  a  clue  to  the  solution  of  difficulties     We  are  to 
remember,  that  the  system  derives  its  origin  from  the  common  wants 
of  men,  and  their  common  sense  of  the  necessity  of  a  simple  and 
intelligible,  but  at  the  same  time  effectual,  method  of  contracting 
between  individuals  of  different  nations.     The  first  element  is  entire 
mutual  confidence,  which  is  secured  by  a  common  perception  of  its 
necessity,  and  the  discredit  which  a  breach  of  it  entails.     The  next 
requisite  was  the  simplest  possible  form  of  a  perfect  obligation.     This 
is  furnished  by  signature  and  acceptance — a  plenary  liability  instan- 
taneously following  mere  subscription,  unqualified  by  any  reservation 
not  expressed.     Then  came  the  need  of  circulation,  supplied  by  a 
mode  of  transference  equally  rapid  and  effectual — mere  delivery  in 
some  cases,  indorsation  generally,  the  latter  accumulating  the  security 
of  a  fresh  obligation  in  solidum  with  every  new  name.     The  advantage 
of  prompt  enforcement  is  secured  by  the  statutory  provision,  that 
every  signature  and  indorsation  implies  a  consent  to  a  judicial  decree 
for  execution  immediately  on  failure  of  payment.     Then  the  preser- 
vation of  the  just  rights  of  every  party  is  provided  for  by  protest  and 
notice,  which  give  the  holder  immediate  recovery,  and  those  liable  to 
him,  but  not  ultimately  liable,  instant  means  of  securing  their  relief. 
The  risk  of  fraud  is  averted  by  the  rigid  demand  of  integrity  in  the 
instrument ;  and  the  hazard  of  undue  delay  on  the  part  of  the  credi- 
tor, by  the  statutory  prescription.     When  we  consider  the  magnitude 
of  the  transactions  which  take  place  in  bills  and  notes  every  day,  and 
the  large  amount  of  property  constantly  dependent  upon  the  security 
which  they  afford,  it  is  impossible  not  to  admire  a  system  which,  by 
methods  of  such  remarkable  simplicity,  accomplishes  objects  so  im- 
portant in  their  nature  and  vast  in  their  extent. 


Chossed  In  England,  it  has  been  a  common  practice  to  write  across  the  face  of  a  draft  the  nam^  <^*^ 

CHEQUES.  a  banker,  the  effect  of  this  being  to  direct  the  drawees  to  pay  the  draft  only  to  the  bank**" 

Byles,  p.  15.       whose  name  is  written  across.    The  object  of  this  precaution  is  to  invalidate  the  payment 
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a  wrongful  holder  in  case  of  loss.    It  has  also  been  not  annsaal  to  write  the  words  ''  and 
"  Co.'*  only,  in  the  first  instance,  leaving  the  particular  banker's  name  to  be  filled  up  after- 
wards, so  as  to  insure  presentment  by  some  banker  or  other.     The  Act  19  &  20  Vict.  c.  25,  19  &  20  Vict, 
was  passed  for  the  purpose  of  giving  to  crossed  cheques  a  statutory  eflect.    Tbat  Statute  c<  25. 
ha^  been  superseded  by  the  Act  21  &  22  Vict.  c.  79,  the  first  section  of  which  provides  that 
when  a  cheque  or  draft  on  any  banker  shall  be  issued  crossed  with  the  name  of  a  banker, 
or  with  two  transverse  lines  with  the  words  "  and  Company,"  or  any  abbreviation  thereof, 
such  crossing  shall  be  deemed  a  material  part  of  the  cheque,  and  the  banker  on  whom  the 
same  is  drawn  shall  not  pay  it  to  any  other  than  the  banker  with  whose  name  it  is  crossed, 
or  if  crossed  without  a  banker's  name,  to  any  other  than  a  banker.    Any  lawful  holder  of  a  Sect.  2. 
cheque  issued  uncrossed  may  cross  it  either  with  the  name  of  a  banker,  or  with  the  words 
"  and  Company,"  with  the  like  effect.    Parties  altering  the  crossing  on  cheques  with  intent  Sect.  3. 
to  defraud,  are  declared  to  be  guilty  of  felony.    Bankers  are  declared  not  to  be  responsible  Sect.  4. 
for  payment  of  cheques  which,  when  presented,  do  not  plainly  appear  to  have  been  crossed 
or  altered,  unless  they  have  acted  mal&fide^  or  been  guilty  of  negligence.    Bankers  include  Sect.  5. 
all  who  act  aa  bankers. 
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We  proceed  to  the  examiDation  of  deeds  of  obligation  to  which 
there  are  more  than  one  party. 

I.  The  Indenture. — The  term  "  indenture,"  as  used  in  England, 
comprehends  every  deed  which  is  executed  by  more  than  one  party. 
Formerly,  when  deeds  were  more  concise  than  they  are  now,  the  prac- 
tice was  to  write  the  different  parts  or  copies  on  the  same  sheet  of 
parchment,  and  to  separate  the  parts  by  a  line  cut  like  the  edge  of  a 
saw — instar  dentium.  At  one  time  certain  words  were  written  between 
the  parts  which  were  cut  through  by  the  indented  line,  in  order  the 
more  certainly  to  identify  the  parts.  These  deeds,  from  being  thus 
written  together,  were  called  by  the  Canonists  Syngrapha,  and  in 
England  Chirographa,  the  word  chirographum  being  that  interscribed 
and  divided  in  separating  the  parts.  A  deed  made  by  one  party  in 
England  is  not  indented,  but  polled  or  shaved  quite  even,  whence  it 
is  called  a  deed-poll.  In  Scotland  no  such  practice  exists  as  that 
from  which  the  indenture  has  derived  its  name ;  and  with  us  the 
term  is  limited  to  denote  the  written  contract  between  a  person  who 
wishes  to  learn  a  trade  or  profession  and  a  master  exercising  it 

The  indenture  is  thus  a  bilateral  deed,  the  one  party  being  the 
master  and  the  other  the  apprentice  But,  as  apprentices  are  gener- 
ally of  imperfect  age,  and,  therefore,  incapable  of  effectually  binding 
themselves,  there  is  bound  along  with  them  in  the  deed  a  guardian 
or  other  party,  as  cautioner,  undertaking  that  the  apprentice  shall 
implement  the  contract.  An  indenture  executed  by  a  minor  without 
his  father's  consent  is  null ;  Low  v.  Henry,  14th  November  1797. 
But,  if  it  be  entered  into  with  the  guardian's  knowledge,  and  he  does 
not  interfere,  it  will  be  sustained.  This  was  decided  in  a  case  in 
which  the  apprentice's  brother  was  falsely  represented  to  be  his  tutor, 
and  subscribed  as  consentcr  and  cautioner,  the  real  guardian  being 
cognisant  of  the  transaction,  though  not  a  party  ;  Harvey  v.  M'lntyre, 
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7t1i  March  1829.     In  an  ordinary  contract  of  service  it  has  been 
decided,  that  a  party  contracting  with  a  company  subscribing  by 
the  company  firm  remains  bound,  although  all  the  partners  but  one 
retire  ;  Campbell  v.  Bairdy  13th  February  1827  ;  and  the  same  prin-  6  8. 336. 
ciple  would  apply  to  an  indenture. 

The  deed,  after  setting  forth  the  parties,  contains  an  obligation  by  Terms  op 
the  second  party,  binding  himself  apprentice  to  the  master  in  his  *^'^^^"'^* 
trade  or  profession,  which  is  specified  for  a  certain  number  of  years  ; 
and  the  apprentice  binds  himself  to  be  faithful,  honest,  and  obedient, 
not  to  reveal  his  master's  secrets,  not  to  conceal  from  the  master  any- 
thing injurious  to  his  interests,  and  not  to  be  absent  without  leave, 
under  the  penalty  of  two  days'  service  for  each  day's  absence.  The 
cautioner  becomes  bound  for  the  apprentice's  obedience  and  diligence^ 
and  that  he  shall  fulfil  all  the  obligations  incumbent  on  him,  the  ap- 
prentice granting  him  an  obligation  of  relief.  The  master,  on  the  other 
liand,  binds  himself,  his  heirs,  executors,  and  successors,  to  instruct 
the  apprentice  in  the  trade  or  profession  specified,  in  so  far  as  he  him- 
self knows  and  practises  it,  and  not  to  conceal  any  part  of  the  business 
from  him,  but  to  cause  him  to  learn  the  same,  in  so  far  as  he  is  capable. 
Tlien  both  parties  bind  themselves  to  perform  the  contract  to  each 
other,  under  the  penalty  of  a  sum  specified  to  be  paid  by  the  party 
failing  to  the  other.  Such  is  the  general  import  of  the  indenture.  Its 
provisions  necessarily  vary  according  to  the  particular  profession,  or 
the  particular  terms  upon  which  the  contract  is  entered  into. 

If  there  be  an  apprentice-fee,  the  full  amount  of  it  must  be  inserted  Apprentick- 

PES.  AKO 

and  written  in  words  at  length,  by  8  Anne,  cap.  9,  §  35  ;  and,  by  stamp  doty. 
§  39  of  the  same  Statute,  indentures  which  do  not  contain  the  ap-  a  Anne,  c.  9. 
prentice-fee,  and  are  not  duly  stamped  in  terms  of  the  Act,  are  de- 
clared to  be  void  ;  and,  if  not  stamped  within  the  period  required  by 
§§  37  and  38,  they  are  incurably  null.*    These  enactments  remain 
in  force,  although  the  duties  are  now  regulated  by  bb  Geo.  iii.  cap. 
J  84,  under  the  head  Apprenticeship  in  the  schedule.    The  Act  of 
Anne  has  been  strictly  enforced.     In  Horsburgh  v.  Hyslop,  20th  M.  686. 
January  1727,  an  indenture  was  reduced,  because  a  compliment  of 
five  guineas  to  the  master's  wife  had  been  stipulated  before,  and  paid 
after,  the  signing  of  the  deed  over  and  above  the  fee  inserted  therein ; 
and,  in  Macleod  v.  Sinclair,  10th  January  1 738,  the  indenture  was  M.  685. 
held  void,  in  consequence  of  a  fee  of  one  guinea  to  the  master's  wife 
having  been  covenanted  and  paid,  but  not  inserted,  and  the  inden- 
ture was  found  not  to  be  the  ground  of  an  action  for  recovering  the 
apprentice-fee.     Where  a  bill  was  given  for  the  apprentice-fee  and 
not  inserted,  the  indenture  was  found  null,  and  the  bill  not  action- 
able ;  Donaldson  y.  Fulton,  14th  February  1754.     The  insertion  of  M.  687. 
the  apprentice-fee  is,  therefore,  indispensable ;  it  is  specified  at  the 

*  Sec  suprUf  p.  94. 
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beginning  of  the  master's  obligation,  as  one  consideration  of  his  part 
of  the  contract  If  the  roaster  is  to  furnish  board,  or  clothing,  or 
tools,  and  if  he  is  to  pay  wages  to  the  apprentice,  these  particulars 
will  be  added  at  the  end  of  the  obligation  to  instruct. 

If  the  apprentice  cannot  write,  he  must  execute  the  deed  by  two 
notaries  and  four  witnesses ;  Ferguson  v.  Macpheraon,  30th  June 
]  758.  In  this  case  an  indenture  signed  by  one  notary  and  three 
witnesses  was  held  to  give  the  master  a  claim  for  damages,  upon  the 
apprentice's  desertion,  only  to  the  extent  of  £100  Scots.  Notwith- 
standing of  that  judgment,  it  has  been  decided  that  an  informal 
indenture  may  be  made  effectual  by  homologation ;  Neil  io  Tait  v. 
Vashon,  31st  January  1807,  in  which  the  cautioner's  signature  was 
by  a  mark  only,  the  witnesses  were  not  named  or  designed,  and  there 
was  an  erasure  in  the  date.  The  apprentice,  however,  having  served 
for  a  year,  the  contract  was  sustained  by  the  Court  as  validated  by 
homologation. 

The  apprentice  must  be  free  of  any  legal  obligation  to  serve  another 
person  ;  and  so,  if  he  have  already  entered  into  indentures  with  an- 
other master,  the  second  master  cannot,  in  a  question  with  the  first, 
insist  upon  his  services  ;  Macgregor  v.  Mitchell,  31st  May  1825. 

The  contract  of  indenture  is  necessarily  personal  merely  as  regards 
the  apprentice,  and  is  terminated  by  his  death  ;  but  his  representa- 
tives cannot  upon  that  ground  claim  a  return  of  any  part  of  the 
apprentice-fee;  Shephard  y.  Innes,  19th  November  1760,  the  non- 
performance of  the  contract  not  arising  from  the  master's  fault  On 
the  other  hand,  if  the  master  shall  die,  or  become  bankrupt,  or  desert 
his  business,  during  the  period  of  apprenticeship,  an  abatement  of  the 
foe  is  claimable  in  proportion  to  the  part  of  the  period  not  elapsed ; 
.  Ogilvy  v.  Hume,  February  1 683.  But,  as  the  obligation  on  the  mas- 
ter's part  is  not  merely  upon  himself,  but  his  heirs,  executors,  and 
successors  are  also  bound,  no  part  of  the  fee  is  returnable  upon  the 
master's  death,  if  his  representatives  make  adequate  provision  for  in- 
structing the  apprentice  by  one  properly  qualified  ;  Cutler  v.  Littleton^ 
17th  February  1711.  When  the  obligations  do  not  extend  to  the 
master's  representatives,  the  apprentice  is  not  bound  after  his  mas- 
.  ter  s  death  to  serve  his  executors  ;  Neil,  15th  July  1760. 

The  marriage  of  the  apprentice  during  his  apprenticeship  does  not 
make  void  the  indenture,  or  incur  the  penalty  or  damages,  if  he  be 
willing  still  to  serve;  Fenton  v.  Firday,  lOth  June  1742.  With  re- 
gard to  the  acts  in  the  personal  conduct  of  either  party  which  amount 
to  a  breach  of  the  contract,  and  subject  the  master  in  the  loss  of  his 
apprentice's  services,  or  the  apprentice  and  his  cautioner  in  the  loss 
of  instruction  as  well  as  penalty  and  damages,  it  is  to  be  remarked 
generally,  that  the  law  makes  allowance  for  human  infirmity,  and  the 
contract  cannot  be  annulled  on  account  of  angry  words  resulting  from 
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temporary  irritation,  or  of  the  venial  faults  of  youth  and  thoughtless- 
ness.    Thus,  the  passionate  language  of  his  master  does  not  justify 
an  apprentice  in  quitting  his  service  and  afterwards  demanding  wages; 
Stirling,  Gordon,  <k  Co.  v.  GcUderhead's  Executor s,  6th  December  1832.  ii  8.  isa 
On  the  other  hand,  in  the  case  of  Lessils  v.  Ranken,  13th  February 
1680,  it  was  held  not  a  sufficient  ground  for  a  master  to  thrust  his  3Br.Sopp.337. 
apprentice  out  of  his  service,  that  he,  after  many  admonitions,  still 
lay  long  in  bed,  and  refused  to  carry  his  master's  bible  to  church,  or 
was  once  drunk,  but  he  was  allowed  only  moderately  to  chastise  him 
for  these  or  the  like  faults.    And,  where  an  apprentice  had  run  away, 
it  was  held  sufficient  to  exempt  the  cautioner  from  the  penalty,  that 
he  offered  to  bring  him  back  within  a  few  days  ;  Malvenius  v.  Hep-  M.  683. 
hum,  17th  December  1686;  and  to  the  same  eflFect  is  Zearmon^  6  8. 633. 
V.  Blackie,  13th  February  1828.     But  mental  disease  in  the  appren- 
tice, such  as  to  render  him  incapable  and  unserviceable,  is  a  sufficient 
ground  of  dismissal;  LessUs,  already  referred  to.     An  apprentice  3  Br.  Supp.  337. 
having  been  guilty  of  theft,  the  master  was  held  not  bound  to  take 
him  back,  and  entitled  to  recover  the  stipulated  penalty  of  one  shilling 
for  each  day's  loss  of  service,  without  deduction  for  the  expense  of  M.  wce"Ap- 
board  avoided  by  the  breach  of  indenture  ;   Maxwell  v.  Buchanan,  App^° No'  i 
8th  March  1 776. 

The  positive  damage  which  the  master  may  sustain  is  not  limited  Pekaltt  ik 
to  the  penalty,  the  apprentice,  as  well  as  the  cautioner,  being  bound  ^^^^"^^"^ 
for  the  performance  of  his  obligations ;  and  so  a  cautioner  was  sub- 
jected in  damages  for  embezzlement  by  the  apprentice;  Forbes  v.  4  Br.  Supp.  708. 
Dickson,  2d  July  1 708.  But,  if  the  penalty  exceeds  the  actual  damage, 
it  is  subject  to  an  equitable  restriction  ;  Sibbald  v.  Fletcher,  21st  June  M.  688. 
1758;  and  Wright  v.  M'Gregor,  9th  February  1826.     In  Watson  v.  4  S.  434. 
MerrUees,  18th  January  1848,  the  Court  refused  to  remit  to  a  jury  to  lO  D.  370. 
ascertain  the  damage  occasioned  by  desertion  of  an  apprentice,  and 
themselves  modified  the  penalty. 

The  cautioner's  obligation,  as  well  as  that  of  the  apprentice,  is  held 
to  be  discharged  by  the  master's  acquiescence  or  non-interference,  if 
the  apprentice  leave  his  service  and  take  other  employment  under  his 
eye  during  a  course  of  years  ;  Robinson  v.  Smith  &  Co,,  19th  June  1800.  Hume,  20. 

The  master  8  right  to  the  apprentice's  services  is  subject  to  certain  Mastkr'b 
restrictions  on  the  ground  of  public  policy,  in  order  that  the  State  may  to^puduc'^"* 
not  be  unduly  deprived  of  such  of  the  lieges  as  are  qualified  for  the  poucy. 
public  service.     By  the  Mutiny  Act,  19  Vict.  cap.  10,  §  62,  no  master 
is  entitled  to  claim  an  apprentice  who  shall  enlist  in  the  service  of 
Her  Majesty,  or  of  the  East  India  Company,  or  shall  be  serving  in 
the  embodied  militia,  unless,  within  a  month  after  the  apprentice 
has  left  his  service,  he  go  before  a  Justice  of  the  Peace,  and  emit  an 
oath  in  the  terms  prescribed  by  the  Act.     In  Scotland,  the  apprentice 
most  have  been  bound  for  at  least  four  years  (unless  the  indenture 
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be  for  the  sea  service,  where  no  particular  terra  is  required)  by  formal 
indenture,  binding  on  both  parties,  executed  before  the  enlistment, 
which  indenture  must,  within  three  montlis  from  the  commencement 
of  the  apprenticeship,  and  before  the  enlistment,  have  been  produced 
to,  and  endorsed  by,  a  Justice  of  the  Peace.  This  power  of  reclaiming 
is  available  only  if  the  apprentice  when  claimed  be  under  twenty-one 
years  of  age.  To  encourage  masters  to  part  with  their  apprentices 
for  the  public  service,  they  are  entitled,  upon  giving  up  the  indentures 
within  a  month  after  the  enlisting,  to  receive  for  their  own  use  so 
much  of  the  bounty  as  shall  not  have  been  paid  to  the  recruit.  As 
regards  the  navy,  the  master  s  power  of  reclaiming  an  apprentice  who 
has  been  impressed,  or  has  voluntarily  entered  the  service,  is  entirely 
excluded,  if  the  apprentice  had  been  previously  bred  to    the  sea; 

M.  600.  Cunningham  and  Simpson  v.  Home,  19th  January  1 796, — an  example 

both  of  an  apprentice  not  bred  to  the  sea  successfully  reclaimed,  and 
of  the  claim  disallowed  with  regard  to  another  who  had  been  bred  to 
the  sea.  When  a  master  reclaims  an  apprentice  from  the  sea  service, 
he  is  not  bound  to  find  caution  to  restore  him  at  the  expiration  of 
the  indenture,  as  is  the  case  when  persons  are  taken  out  of  the  public 

F.  C.  service  by  process  for  debt  or  delinquency  ;  Smith,  23d  June  1814. 

But,  although  an  apprentice  previously  bred  to  the  sea  service  cannot 
be  reclaimed,  the  apprentice-fee  is  wholly  exigible  if  he  enter  the 

4Br.Sapp.i27.  Service  voluntarily ;  Arbuthnot  v.  Gentleman,  19th  January  1694.  An 
apprentice's  obligation  under  his  indenture  does  not  exempt  him  from 
the  performance  of  statute  labour  upon  the  high  roads,  where  specific 

M.  »occ"  Ap-    implement  of  that  obligation  is  required  ;  Mackay  &  Co.  \,  Justices 

Appx.  No.'2.      of  Peace  for  Ross-shire,  27th  November  1807. 

CoKSTKucTioN       Tlio  obHgations  of  the  apprentice  and  of  the  master  respectively, 

OP  OBLIGATIONS  g^^g  sufiScicntW  defined  by  the  terms  of  the  indenture,  and  any  ques- 

tions  which  occur  with  regard  to  the  proper  implement  of  these  obli- 
gations, will  be  determined  by  a  fair  construction  of  their  nature  and 
import,  neither  party  being  obliged  to  do  work  which  does  not  fairly 
fall  within  the  terms  of  the  obligation,  and  each  being  obliged  to  do 
whatever  may  be  necessary  for  the  fair  and  honest  performance  of  hii 
part  of  the  contract.    The  contract  is  also  subject  to  statutory  control  ^^ 
and  may  not  be  made  the  means  of  enforcing  acts  which  by  Statut^^ 
are  forbidden.     Any  decisions  which  have  occurred  have  been  in  con — ' 
sistency  with  these  general  principles.     Thus,  as  regards  the  obliga  — ' 
tion  of  the  apprentice,  he  is  not  bound  to  do  work  diiferent  from  th 
business  specified  in  the  indenture,  and,  therefore,  is  not  subject 
dismissal,  nor  is  the  penalty  or  damages  incurred  by  his  refusal  tc? 
execute  other  work  ;  Symintoun  v.  Brocks,  14th  January  1673  ;  Peter* 

2  Br.  Sapp.  166.  v.  Terrol,  26th  September  1818.    But  he  may  be  required  to  teach  » 

2  Murray,  28.    younger  apprentice  in  the  trade  which  he  is  himself  learning  ;  Bai- 

F.  c.  lantyne  Jc  Go.  w.'Kerr,  2l8t  November  1811. 
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We  have  already  had  occasion  to  refer  to  the  case  of  Innes  v.  Phi-  13  S.  778.  ^ 
lips,  19th  May  1835,  reversed  20th  February  1837,  in  which  it  was  App.  465. 
ultimately  decided,  that  an  apprentice  cannot  be  compelled  to  work 
upon  Sunday.     As  regards  the  master's  obligations  again,  he  must 
comply  with  every  legal   requirement  necessary  to  enable  him  to 
exercise  the  trade  or  business  which  he  has  undertaken  to  teach.  Construction 
and,  therefore,  a  master-currier  having  ceased  to  take  out  the  license  oLliaATioNs. 
enjoined  by  Statute  to  qualify  him  for  exercising  that  trade,  he  was 
found  not  entitled  to  enforce  the  penalty,  and  tlie  apprentice  was  held 
to  be  free  of  the  indenture;   Watson  v.  Orindlay^  16th  November 6 S. 3. 
1826.     Nor  may  the  master  change  his  employment  during  the  cur- 
rency of  the    indenture;  Chiesly  v.  Cuthbert^  5th  December  1665.^-9150. 
Here  a  charge  for  an  apprentice-fee  was  suspended,  the  apprentice 
having  been  bound  to  the  master  as  an  apothecary,  and  the  latter 
having   given  up  that  employment  and  become  a  druggist.     But, 
although  the  master  is  bound  to  teach  his  apprentice,  that  obligation 
is  not  so  strictly  interpreted  as  to  entitle  the  apprentice  to  desert,  if 
the  master  do  not  give  constant  personal  attendance ;  and  it  was  held 
a  sufficient  implement  of  the  obligation,  that,  although  the  master 
gave  little  personal  attendance,  yet  the  work  in  the  shop  was  daily 
carried  on  by  experienced  journeymen,  and  the   apprentice  had  it 
thus  in  his  power  to  receive  constant  instruction  ;  Oardner  v.  Smith,  M.  593. 
13th  July  1775. 

Under  this  head  we  have  only  further  to  refer  to  the  following 
Statutes : — (I.)  3  &  4  Will  iv.  cap.  103,  an  Act  passed  in  order  to 
regulate  the  labour  of  children  and  young  persons  in  mills  and  fac- 
tories.     By  this  Act,  the  age  at  which  children  may  be  employed, 
the  number  of  hours  they  may  be  required  to  work,  the  time  allowed 
for  meals  and  education,  are  regulated,  and  various  rules  enacted 
conducive  to  their  temporal  and  moral  welfare ;  and  inspectors  are 
appointed  with  powers  to  secure  the  observance  of  the  Act.      (2.)  The 
Act  7  &  8  Vict  cap.  15,  amending  the  former  Statute.     (3.)  The  Act 
8  &  9  Vict.  cap.  29,  regulating  labour  in  print-works.     (4.)  9  &  10 
Vict.  cap.  40,  declaring  rope-w^orks  not  within  the  operation  of  the 
J"actory  Acts.     (5.)  1 0  &  11  Vict.  cap.  29,  limiting  the  hours  of  labour 
of  young  persons  and  females  in  factories.     (6.)  13  &  14  Vict.  cap. 
64,  amending  the  Acts  relating  to  labour  in  factories.     (7.)  16  &  17 
Vict.  cap.  114,  further  regulating  the  employment  of  children  in  fac- 
tories.    (8.)  19  &  20  Vict.  cap.  38,  passed  for  the  further  amendment 
of  the  laws  relating  to  labour  in  factories. 


IL  CoNTBACT  OP  Submission. — Svhmission^  which  is  also  called 
Arhitraiion  or  Reference^  is  a  contract,  whereby  two  or  more  persons 
Uving  a  disagreement,  appoint  one  or  more  arbiters  or  private  judges, 
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to  decide  the  dispute,  and  bind  themselves  to  be  regulated  bj  the 
Nature  and  decision.  This  is  a  mode  of  settling  differences  which  naturally  recom- 
ooOTRACT^oF^'  mends  itself  to  lovers  of  peace.  It  was  early  enjoined  in  very  pointed 
8UBM188IOK.       torms  upon  the  converts  to  Christianity ;  and,  although  with  us  there 

is  no  longer  the  same  reason  for  avoiding  the  public  tribunals  of  jus- 
tice, yet  there  is  happily  prevalent  a  sentiment  of  Christian  propriety 
and  decorum,  which  leads  those  influenced  by  it  to  settle  their  differ- 
ences by  amicable  arbitration,  rather  than  by  litigation  ;  and  the 
legislature,  as  well  as  the  Courts,  have  always  been  disposed  to  give 
countenance  and  sanction  to  such  extrajudicial  arrangements.  In 
England,  the  adjustment  of  disputes  by  submission  is  the  subject  of 
express  statutory  regulation,  the  Act  9  &  10  Will.  iii.  cap.  15  (1698), 
having  been  passed  "  for  determining  differences  by  arbitration."  This 
Statute  is  founded  on  the  preamble,  that  "  references  made  by  rule 
"  of  Court  have  contributed  much  to  the  ease  of  the  subject  in  the 
"  determining  of  controversies ;"  and  it  authorizes  parties  who  desire 
to  end  any  controversy  or  quarrel,  whether  it  be  the  subject  of  a  suit 
or  not,  to  make  their  arbitration  a  rule  of  Court,  which  has  the  effect 
of  giving  to  the  award  the  same  efiicacy  in  execution  as  a  judgment 
of  Court,  unless,  in  the  words  of  the  Act,  the  arbiters  misbehave 
themselves,  or  their  award  be  procured  by  corruption  or  other  undue 
meana  Blackstone  eulogizes  the  great  use  of  "  these  peaceable  and 
"  domestic  tribunals,  especially  in  settling  matters  of  account  and 
"  other  mercantile  transactions,  which  are  difficult  and  almost  impos- 
'^  sible  to  be  adjusted  on  a  trial  at  law."  Later  writers  in  England 
have  not  viewed  the  practice  of  arbitration  with  the  same  favour, 
and  it  appears  that  the  investigation  of  awards  in  arbitrations  has 
occupied  much  of  the  time  of  the  Englijh  Courts.  But  this  probably 
arises  from  the  circumstance,  that  an  arbiter's  decision  in  England 
is  more  exposed  than  with  us  to  exception  of  party,  which  opens  it 
largely  to  judicial  scrutiny  ;  and  thus  the  system  of  arbitration  there 
leads  to  much  subsequent  litigation  and  expense,  of  which  in  Scot- 
land we  have  happily  little  or  no  experience.  The  expediency  of  a 
settlement  by  submission  is  always  a  question  of  circumstances. 
When  the  sole  object  is  to  obtain  a  decision  upon  a  question  of  pure 
law,  it  is  to  be  presumed  that  the  best  determination  of  such  a  case 
will  be  received  from  the  Bench ;  and  here  the  preference  of  a  sub- 
mission will  depend  upon  other  considerations,  as  perhaps  of  economy, 
or  of  circumstances  in  the  relations  of  the  parties,  which  make  an 
extrajudicial  settlement  desirable  ;  and  the  same  view  will  be  taken 
in  questions  dependent  partly  upon  law,  and  partly  upon  the  result 
of  an  investigation  of  facts.  When  the  dispute,  however,  is  mainly 
dependent  upon  questions  of  science  or  of  practical  knowledge,  with 
regard  to  which  the  Couit  cannot  decide  without  i-eceiving  the  aid 
of  a  man  of  skill,  as  the  decision  here  depends  ultimately  upon  the 
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opinion  of  the  referee  appointed  by  the  Court,  it  may  frequently  be 
the  most  eligible  course  to  select  him  at  once  as  the  judge.  In  all 
cases  of  reference  the  parties  ought  to  be  of  well-constituted  and 
well-regulated  minds,  such  as  will  receive  the  arbiter's  decision  with 
the  same  acquiescence  as  a  judicial  sentence.  A  material  point  also 
is  the  obtaining  the  services  of  a  well-qualified  arbiter — one  skilful 
in  the  matter  submitted,  and  of  such  position  as  to  give  weight  to 
bis  decision.  It  is  desirable  that  he  be  unconnected  by  neighbour- 
hood, friendship,  or  otherwise,  with  the  parties ;  and  no  one  can 
properly  discharge  an  arbitrator's  duties,  who  has  not  intelligence 
and  independence  to  exercise  and  apply  a  judging  mind  to  the  matter 
submitted,  and  to  decide  upon  principle  without  yielding  to  the 
natural  but  censurable  desire  to  satisfy  both  parties  by  making  them 
share  equally  a  benefit  or  loss,  without  much  regard  to  the  question 
of  right  In  all  cases  it  must  be  borne  in  mind,  that  a  submission 
is  more  exposed  than  a  suit  in  Court  to  the  hazard  of  delay,  the 
facilities  of  despatch  being  less,  and  the  proceedings,  from  their 
amicable  nature,  less  capable  of  being  urged  forwards.  There  is 
also  this  risk  peculiar  to  a  submission,  viz.,  that  it  may  not  result 
in  a  decision  of  the  question  submitted.  If  the  matter  be  difiicult, 
or  if  the  right  decision  involve  consequences  of  extreme  hardship  or 
disaster  to  one  of  the  parties,  and,  if  such  obstacles  as  these  concur 
with  a  strong  sympathy  or  natural  indolence  in  the  arbiter,  the  result 
may  be,  that  he  will  avoid  pronouncing  his  award,  while  it  is  doubt- 
ful whether  he  can  be  compelled  to  proceed,  and  the  question  being 
tied  up  by  the  submission,  the  parties  are  debarred  from  resorting  to 
any  other  tribunal.  These  views  show  very  strongly  how  advisable 
it  is,  in  selecting  arbiters,  tg  obtain  the  services  of  men  of  strong 
minds  and  high  principles,  and  sufliciently  removed  from  exposure  to 
feelings  of  interest  or  sympathy  in  the  matter  referred. 

But  to  proceed  to  the  mode  of  constituting  a  submission  in  Scot-  CoirsTiTnTioM 
land — we  observe,  in  the  first  place,  that,  excepting  perhaps  in  cases  ^'  oomtract 

,  '.  ,,  ,        OP  8UBM188IOK. 

where  the  interest  is  of  very  trifling  value,  a  submission  cannot  be 
efiectually  made  by  spoken  words.     Formerly,  arbitration  by  parole 
was  competent,  and  the  Court,  in  the  case  of  Home  v.  Scot,  7th  Feb-  m.  8402. 
ruary  1671,  allowed  it  to  be  proved  by  the  charger's  oath  that  he  did 
submit,  and  by  the  arbiters'  oaths  that  they  did  determine.     But,  by 
the  "  Articles  of  Regulation  concerning  the  Session,"  prepared  by  a 
Commission  of  Parliament  in  1695,  the  protection  given  to  decrees- 
arbitral  (which  will  afterwards  be  more  particularly  referred  to)  is 
limited  to  such  as  are  pronounced  upon  "  a  svhscribed  svbmissiQn," 
and  from  that  time  writing  has  been  held  essential.     It  was  so  found 
in  Fraser  v.  Williamson,  24th  June  1773  ;  and,  in  Ferrie  v.  MitcheU,  m.  8476. 
0tc,  5th  June  1824,  a  debt  being  claimed  as  having  arisen  under  3  S.  lis. 
a  submission,  it  was  held  incompetent  to  prove  the  submission  by  the 
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oath  of  party,  and  the  decree-arbitral  by  the  oath  of  the  arbiter,  and 
it  was  observed  on  the  Bench,  that  the  case  of  Home  had  occurred 
prior  to  the  Regulations  of  1695. 

Competency  OF  With  regard  to  the  competency  of  parties  to  a  submission,  reference 
will  be  made  to  the  result  of  our  inquiries  into  the  capacity  of  parties 
to  grant  deeds  generally,  and  the  following  points  may  further  be 
noted  : — 

MiMOBs.  In  order  to  secure  a  submission  by  guardians  from  challenge  by 

the  pupil  or  minor,  it  will  be  prudent  to  require  the  guardians  to  be- 
come personally  bound,  that  the  decree-arbitral  shall  be  fulfilled.  In 
this  way  the  party  contracting  with  them  will  be  secured  by  their 
individual  obligation  from  the  risk  of  any  eventual  question  on  the 
ground  of  minority.  It  must  be  kept  in  view,  however,  in  such  a 
case,  that  the  guardians,  being  bound  as  individuals,  acquire  a  per- 
sonal interest,  and  so  become  principal  parties  to  the  submission,  and, 
as  a  submission  falls  by  the  death  of  one  of  the  parties  to  it,  the  death 
of  one  of  a  body  of  tutors  will  evacuate  a  submission  to  which  they  have 

M.  641.  become  parties  as  taking  burden  upon  them  for  their  pupils  ;  Maii- 

land  V.  Mitchell  and  Arnoia  Representatives^  18tli  May  1796.  This 
case  also  settles,  that,  when  the  pupil  is  a  female,  a  submission  under- 
taken by  tutors  on  her  behalf  falls  by  her  marriage,  unless  the  husband 

Married  choose  to  become  a  party  to  it.     A  married  woman  cannot  be  a  party 

WOMEN.  ^^  ^  submission,  because  she  is  incapable  of  binding  herself  to  imple- 

ment the  decree  ;  but,  in  regard  to  any  separate  estate  of  which  she 
is  possessed,  she  may  with  her  husband's  consent  make  an  effectual 
submission,  the  engagement  to  fulfil  being  secured  not  by  her  per- 

CuRATOR  Bo»i8.  gQu,  but  by  hcr  separate  property.     A  curator  bonis  appears  to  have 

13  S.  1093.       an  inherent  power  to  enter  into  submissions;  Corson^  10th  July  1835; 

M.  16380.         so  also   B,  factor  loco  tutoris  ;  Falconer  v.  Thomson,  17th  February 

1792.  When  several  parties  are  bound  upon  one  side  jointly  and 
severally,  the  obligation  is  of  course  regulated  by  the  same  principles 
which  we  have  found  determining  the  efiect  of  joint  and  several  obli- 
gations in  bonds,  and  each  of  such  parties  will,  therefore,  be  liable 

Company.         {^  solidum,.   When  One  of  the  parties  is  a  company,  it  will  be  prudent 

to  require  the  subscription  of  every  partner,  as  well  as  of  the  firm,  in 
order  to  obviate  the  objection,  that,  submission  being  an  extraordinary 

M.  14567.         act,  no  partner  who  does  not  subscribe  is  bound  ;  Lumsden  v.  Gordon^ 

Agekts.  November  1728.     References  are  frequently  entered  into  by  agents 

on  behalf  of  their  clients,  and  it  is  necessary  for  their  own  security 

8  S.  504.  that  the  step  be  undoubtedly  authorized  by  the  client.     In  Living- 

stone V.  Johnson,  23d  February  1830,  an  agent,  having  bound  his  con- 
stituent to  abide  by  an  arbiter's  award,  was  subjected  personally  in 
expenses  and  implement  of  the  award,  upon  failing  to  prove  that  the 
submission  had  been  authorized  by  the  client  If  the  client  had 
homologated  the  submission,  there  would  have  been  no  ground  for 
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subjecting  the  agent  personally.  But,  when  a  party  subscribes  a  sub- 
mission on  behalf  of  another,  not  simply  binding  the  principal,  but 
binding  himself  as  taking  burden  for  the  principal  that  the  decree 
shall  be  implemented,  that  is  not  an  undertaking  merely  binding  the 
principal  to  perform,  but  an  obligation  on  the  subscribing  submitter 
personally  that  performance  shall  be  made ;  Woodside  v.  CuMertson,  lo  d.  604. 
4th  February  1848.  A  submission,  entered  into  by  a  factor  with  his 
constituent's  tenants,  but  which  does  not  name  the  constituent,  can- 
not form  the  foundation  for  diligence  against  the  constituent ;  Muir-  lo  D.  748. 
head  v.  Stevenson,  19  th  February  1848. 

The  party  to  a  submission  may,  during  its  dependence,  competently  Parttks  to 
assign  his  claim  under  it,  so  as  to  substitute  in  his  place  the  assignee,  8ub>«»8»on  mat 
who  may  thereupon  obtain  the  decree-arbitral  in  his  own  name  ; 
Henry  v.  Hepburn,  29th  January  1835.     But  this  doctrine  must  be  la  a  361. 
taken  with  the  qualification,  that  the  opposite  party  shall  not  suffer 
by  the  assignation,  as  would  be  the  case,  if  one  should  attempt  to 
substitute  a  party  possessing  no  means,  in  order  to  avoid  responsibi- 
lities under  the  contract.  In  such  an  assignation,  therefore,  the  grantor 
of  it  must  necessarily  remain  bound  for  implement  of  his  obligations 
under  the  submission. 

The  next  point  is  the  subject-matter  of  the  submission.     It  may  Subject-mat- 
be  either  of  all  matter  in  dispute  between  the  parties,  which  is  called  '™*  ^^  ^  *°^ 

.  MISSION 

a  GENERAL  Submission,  or  it  may  be  of  a  particular  question,  or  of  all  ' 

questions  regarding  a  particular  matter,  and  then  it  is  called  a  special  Submission 

GENKRAr.  AlfD 

submission.     Submissions  are  favourably  viewed  by  the  law,  and  the  spbcial. 

inclination  of  the  Court  is  to  give  them  an  extended  construction,  so 

as  to  comprehend«all  questions  which  may  fairly  be  held  to  fall  within 

their  terms.     And  so,  when  the  terms  of  a  submission  are  general,  it 

has  been  held  to  include  questions  regarding  heritable  rights  as  well 

as  moveable.     The  practitioner  should  study,  however,  to  state  the 

matter  submitted  in  terms  so  distinct  and  explicit  as  to  prevent 

doubt.    In  order  to  determine  the  extent  of  a  submission,  it  was  held 

competent  in  the  case  of  Steele  v.  Steele,  22d  June  1809,  to  refer  to  a  F.  C. 

previous  litigation  between  the  parties ;  and,  in  Renton   v.  North  9  D.  1209. 

British  Railway  Company,  9th  June  1847,  a  submission  was  read 

along  with  a  previous  agreement,  in  order  to  ascertain  its  extent     In  ^ 

Pitcaim  v.  Drummond,  24th  May  1822,  an  ineffectual  attempt  was  1  S.  431. 

made  to  limit  the  application  of  a  general  submission,  and  an  award 

for  meliorations  in  favour  of  a  tenant,  though  his  lease  contained  no 

stipulation  as  to  meliorations,  was  sustained  on  the  ground  of  the 

gpeneral  terms  of  the  submission.    This  decision  was  affirmed  on  1  Wi].  and  Sb. 

appeal,  20th  May  1825.     It  is  of  primary  importance  that  the  matter  ^^^'  ^^' 

lobmitted  be  expressed  in  clear  and  unambiguous  terms,  not  capable 

rf  doubt   or  misconstruction.     In  Aberdeen  Railway  Company  v.  13  D.  527. 

Blaikie^  28th  January  1851,  the  matter  submitted  was  left  doubtful 
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by  the  terms  of  the  deed  of  arbitration  ;  and  Lord  Fullertoh  com- 
plains, that  the  deed  is  ambiguous  and  defective,  the  common  rules 
of  grammar,  and  ordinary  sequence  and  connexion  of  language  being 
disregarded.  No  practitioner  will  willingly  put  out  of  his  hands  an 
instrument  liable  to  such  strictures. 
SuBMiasiov  It  is  a  settled  rule,  that  the  matter  in  dispute  must  really  and 

DUCTwT^mA  truly  be  left  to  the  judgment  of  the  arbiter.     An  arbitration  will  re- 
>We.  ceive  effect  from  a  Court  of  Law,  only  when  it  is  conducted  in  perfect 

bona  fideSf  and  it  will  not,  therefore,  be  supported  if  resorted  to  merely 
to  serve  as  a  cloak  to  an  adjustment  by  compromise  or  otherwise, 
which  has  been  determined  already  by  the  parties  themselves,  the 
arbiters  being  merely  called  in  to  give  the  authority  of  the  form  of  a 
decree-arbitral  to  the  settlement  thus  previously  arranged.  In  the 
afta°^**^^^  case  of  Maule  v.  Mavle^  9th  April  1816,  a  submission  was  entered 
into,  one  of  the  parties  taking  burden  upon  him  for  his  son  who  was 
a  minor,  and  who  upon  attaining  majority  performed  various  acts  in 
obedience  to  the  decree-arbitral,  believing  the  submission  and  award 
to  have  been  bondfde  proceedings  of  the  nature  which  they  professed. 
Afterwards,  however,  the  original  scroll  of  the  submission  was  dis- 
covered, and  letters  of  one  of  the  arbiters,  from  which  it  appeared, 
that  the  arbitration  had  been  gone  into  merely  as  a  mode  of  giving 
effect  to  a  previous  agreement  of  the  parties,  and  that  the  arbiters 
had  not  in  reality  received  the  parties'  claims,  or  heard  them  as  arbi- 
ters, but  had  merely  pronounced  an  award  in  the  terms  previously 
settled.  The  House  of  Lords,  reversing  the  decision  of  the  Court  of 
Session,  found  that  these  proceedings  ought  not  to  be  considered  as 
having  in  law  the  effect  of  a  submission  or  decree-arbitral  In  decid- 
ing this  case.  Lord  Eldon  remarks,  "  that  arbiters  ought  to  go  into 
"  the  room  as  Judges,  and  that,  though '  one  is  chosen  by  one  party 
''  and  another  by  another,  each  is  not  to  act  merely  for  the  interest 
"  of  the  party  by  whom  he  is  named.  Arbiters,  by  whomsoever 
"  named,  ought  to  be  perfectly  indifferent  between  the  parties,  and 
"  owe  to  the  particular  parties  duties  of  the  same  nature  as  those 
"  which  the  King's  Judges  owe  to  His  Majesty's  subjects  in  general, 
"  though  not  named  by  them." 
Effect  of  en-  The  effect  of  entering  into  a  submission,  and  of  its  acceptance  by 
BUBicTssroirr  ^he  arbiter  named,  is  to  bind  the  parties  to  this  particular  mode  of 
settling  their  disputes,  and,  consequently,  to  exclude  them  from  other 
means  of  trying  it.  It  is,  therefore,  incompetent  for  a  party  to  a 
submission  accepted  by  the  arbiter  to  institute  an  action  against  the 
other  party  regarding  any  matter  which  falls  within  the  terms  of  the 
13  S.  289.  submission ;  Robertson  v.  Johnston,  22d  January  1835.  As  action  is 
thus  excluded,  so  is  diligence,  and,  therefore,  it  was  held  incompetent 
to  give  a  chaise  for  the  price  of  a  subject,  pending  disputes  regarding 
the  terms  of  the  conveyance,  which  disputes  by  the  articles  of  roup 
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under  which  the  purchase  was  made  were  submitted  to  arbitration  ; 
Stewart  v.  Lang's  Trustees,  30th  November  1839.  Nor  can  a  party  2  D.  i6t. 
escape  from  the  mode  of  settlement  to  which  he  has  bound  himself, 
by  judicially  challenging  the  integrity  of  tlie  arbiter.  In  Drew  v.  12  D,  983, 
Leburn,  8th  June  1850,  tlie  Court  refused  to  suspend  the  proceedings 
in  a  submission  during  the  dependence  of  an  action,  to  have  it  de- 
clared that  the  arbiter  had  disqualified  himself  from  further  proceed- 
ings by  corruption  and  partiality.  Tlie  principal  action  was  after- 
wards dismissed  as  irrelevant ;  Drew  v.  Leburn,  28th  February  1852;  u  D.  iwig. 
and  the  Court  expressed  strongly  theiv  reluctance  to  interfere  during 
the  dependence  of  a  submission,  unless  the  pursuer  of  such  an  action 
of  declarator  averred  specifically  something  inferring  corruption, 
extraneous  to  the  arbiter's  mere  actings  in  the  conduct  of  the 
submission,  it  being  not  enough  to  say  that  he  has  gone  wrong 
in  his  actings,  as  error  in  the  proceedings  may  be  corrected  before 
decree.* 

As  the  contract  of  submission  implies,  that  each  party  to  it  places  Amit»  hi 
his  legal  rights  at  the  disposal  of  another,  the  qualities  of  the  referee  ™  """"• 
form  evidently  a  consideration  of  the  first  importance  to  the  party 
who  invests  him  with  such  a  power  ;  aud  it  is,  therefore,  an  essential 
principle  of  the  law  of  arbitration,  that  the  arbiter  must  be  an  indi- 
vidual selected  or  assented  to  by  the  party.  The  rule  of  delectus  per- 
sona is  not  stronger  anywhere  than  it  is  here,  and  it  receives  an  effect 
so  stringent,  that  an  obligation  to  submit,  however  clear,  has  no  com- 
pulsory effect,  unless  an  arbiter  or  arbiters  be  named.  It  cannot  even 
be  used  as  the  means  of  forcing  the  grantcr  of  it  to  select  a  referee. 
A  general  obligation  to  settle  disputes  by  reference,  therefore,  but 
without  appointing  a  referee,  is  legally  inoperative;  Davidson  v.  F.  C. 
Oswald,  28th  February  1810.  This  is  a  well-established  rule,  which 
it  is  of  importance  for  practitioners  not  to  lose  sight  of.  Like  every 
other  rule,  it  bends,  of  course,  to  positive  Statute,  and,  where  arbitra- 
tion is  prescribed  by  Act  of  Parliament,  as  in  the  case  of  Friendly 
Societies  under  the  Act  33  Geo.  in.  cap.  54,  §  16.  tho  objection  of 

*  This  decision  vaa  affirmsd  on  nppeal,  8th  Jlarch  IftTiS.  Lord  Hrodiiiiax  oliKi-md  : —  •  Macq.  Ap 
"  I  Jo  not  contend,  that  there  niBy  not  be  catea  in  which  it  wonld  be  jmlifiable  in  the  CoDrt 
"  to  Mop  whnt  ii  called  a  gnmg  aulmiiiBion,  and  to  iDledere  upnn  nn  application,  unfortn- 
"  D&telv  not  as  our  more  convenient  coureo  nnnctions  bj  lummarj  application  "  (iw«  3  &  4 
Will.  IT.  c.  4!),  "  bat  hy  an  nctioD  of  declarator  and  interdict,  ai  in  tbe  prcitent  case.  I  do 
"  Dot  take  opon  mjaelf  to  ttj,  that  1  maj  not  imagine  caseH  which  voutd  Jaalify  the  Court, 
"  ID  rttpect  of  the  incurable  nature  of  a  flnw  in  the  proceeilingi  suggeateil  hj  such  a  anit. 
"  aanctioDiDg  tbe  suit  and  stopping  a  going  submiasioD.  Such  cues  maj  arise;  1  can 
"  imagine  one  vefy  easilj  of  proas  corruption  on  the  part  of  the  arbiter.  If  one  partjcheoMs 
"  to  iniiat  apoD  going  on,  aud  the  other  party  says — What  is  tbe  Dse  of  going  on  now,  when 
"  the  remit  cao  onlj  be  tliat  the  aicaid  or  decree  of  the  arbiter  mast  be  art  aside  t — 1  can 
"  wsH  imagine  that  the  Court  of  Session  would  be  justified  in  snalaining  the  reasons  of  a 
■■  <)ccbrator  aad  ioterdict,  and  (topping  «  ginng  iDbmisiioB.  But  nothing  of  the  wrt  ae«ar« 
"  ID  tb*  piMent  case." 
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delectus  personas  will  not  be  admitted  to  exclude  that  mode  of  settle- 
3  S.  648.  ment ;  Cooper  v.  Bertram  Shotta  Friendly  Society,  llth  March  1825  ; 

2  D.  1015.  Manson  v.  DoiM,  5th  June  1840.  Another  exception  has  gradually 
^^T^'at*  ™  ^^^^  gaining  ground,  viz.,  where  the  reference  is  not  strictly  a  sub- 
ABBiTER  MUST  mlssiou  of  oxistiiig  or  anticipated  disputes,  but  it  is  of  the  nature  of 
BB  HAMED.        ^^  agreement  for  completing  and  explicating  a  contract,  into  which 

the  parties  have  entered.     Thus,  an  agreement  in  a  lease  to  transfer 
farm  stock  at  a  valuation  by  referees,  effectually  fixes  that  as  the 
2  8. 693.  mode  of  ascertainment,  though  the  referees  be  not  named  ;  Mwnro  v. 

Mackenzie,  18th  December  1823.     An  agreement  in  a  lease  of  coal, 
that  it  should  be  void  after  nominees  mutually  chosen  should  report 
that  the  coal  could  be  no  longer  worked  to  advantage,  was  held  obli- 
8  S.  970.  gatory  upon  the  parties  to  choose  men  of  skill ;  Dixon  v.  Campbell, 

25th  June  1830.     And  an  agreement  in  a  lease,  that  the  value  of  land 

to  be  resumed  by  the  proprietor  should  be  fixed  by  men  mutually 

chosen,  was  held  to  exclude  an  action  to  ascertain  the  damage,  and 

6  D.  749.         the  parties  were  held  bound  to  concur  in  naming  referees  ;  Smith  v. 

Duff,  28th  February  1843.  In  the  report  of  this  case,  the  leading 
authorities  will  be  found  cited.*  But,  while  there  is  thus  a  limited 
exception,  and,  while  a  reference  to  arbiters  not  named  will  receive 
effect  when  designed  to  explicate  certain  agreements,  still  the 
general  rule  remains  unshaken,  that  a  reference  without  arbiters 
specified  is  inoperative  with  regard  to  disputes  existing  or  antici- 
pated. Even  with  regard  to  such  disputes,  the  general  obligation  to 
submit  is  of  frequent  occurrence  in  contracts,  leases,  and  other  deeds 
connected  with  matters  in  which  differences  of  opinion  are  likely  to 
occur  ;  and  these  form  a  class  of  cases  peculiarly  adapted  to  this  mode 
of  settlement.  But,  although  this  general  obligation  is  not  legally 
binding,  the  clause  practically  receives  effect,  and  it  has  been  approved 
of  by  Conveyancers  as  having  a  specific  tendency.  Our  Courts  also 
will  give  encouragement  to  parties  to  resort  to  this  conventional 
means  of  adjusting  matters  not  properly  suited  to  judicial  investiga- 
tion ;  and,  although  they  cannot,  excepting  in  the  limited  class  of 
cases  already  specified,  refuse  to  entertain  an  action  on  the  grouDd 
that  there  is  a  general  obligation  to  refer,  while  no  arbiter  is  named, 
they  will  not  regard  favourably  litigations  resorted  to  without  any 
attempt  to  settle  the  dispute  in  the  spirit  of  that  obligation,  and  they 
will  generally  adopt  a  mode  of  settlement  essentially  the  same  in  its 
result  by  a  remit  to  a  skilled  referee,  where  that  is  obviously  the  most 

21  D.  556,  *  Lord  Deas,  in  delivering  the  judgment  of  the  Court  in  the  case  of  OrreU  v.  OrreU,  22d 

Fehruary  1859,  obserred,  that  the  difference  between  a  reference  which  is  part  of  a  contract 
and  an  ordinary  submission,  "lies  not  in  the  reference  being  or  not  being  contained  in  the 
"  body  of  a  contract,  but  in  its  being  part  of  a  contract  in  this  sense,  that  the  parties  bayiog 
"  agreed  that  a  particular  thing  shall  be  ascertained  or  done,  farther  agree  that  it  shall  be 
"  ascertained  or  done  in  a  particular  manner,  viz.,  by  arbitration.  An  agreement  of  this 
"  kind  may  be  enforced,  altliongh  the  arbiters  are  not  named." 
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eligible  course  of  procedure.  The  arbiter  must  not  only  be  agreed 
upon,  but  he  must  be  specified  by  his  proper  individual  name,  so  as 
to  make  it  clear  that  the  parties  have  agreed  upon  this  particular  per- 
son. A  submission,  therefore,  to  the  holder  of  an  office,  as  the  Dean  of 
the  Faculty  of  Advocates,  the  Solicitor-General,  or  the  Deputy  Keeper 
of  the  Signet,  without  naming  the  individual  holder,  is  ineffectual ; 
Buchanan  v.  Muirhead,  25th  June  1 799.  In  Hendry  s  Trustees  v.  m.  14693. 
Renton  <k  Co.,  28th  May  1851,  a  submission  to  A  &  B.,  whom  failing  13  D.  looi. 
to  any  person  to  be  named  by  the  Sheriff  of  Lanarkshire,  was  held 
ineffectual  after  the  death  of  A.  &  B.  There  is  here  a  full  note  of 
authorities,  and  the  Judges'  opinions  refer  to  the  distinction  between 
a  reference  generally,  and  a  reference  of  matters  necessary  to  the 
extrication  and  effect  of  a  contract.  The  nomination  of  arbiters  must 
be  the  mutual  act  of  the  parties.  If  one  arbiter  is  appointed,  he  must 
be  the  choice  of  both.  They  may  agree  that  each  shall  name  one  ; 
and,  in  that  case,  if  the  nomination  of  either  party  does  not  fairly 
receive  effect,  that  will  be  fatal  to  the  proceedings  ;  Dea^  v.  Aytoun,  i  S.  29. 
25th  May  1821.  Here  execution  was  refused  to  a  decree-arbitral,  in 
consequence  of  one  of  the  parties  having  inserted  in  the  submission, 
along  with  the  referee  selected  by  himself,  a  different  person  from 
the  one  chosen  by  the  other  party. 

It  is  no  objection  to  an  arbiter  that  he  has  an  interest  in  the  mat-  I>wquau- 

KICATIOM  OF 

ter  submitted  to  him,  if  that  circumstance  be  noted  to  the  parties  arbiters. 


when  they  submit ;  Johnston  v.  Cheape,  8th  July  1817.     But  if  an         "7~I 
interest  to  the  arbiter  shall  emerge  after  his  nomination,  that  circum-  247. 
stance  will  disqualify  him  ;  M'Kenzie  v.  Clarke,  19th  December  1828  ;  "^  ^*  ^^^• 
Tennent  v.  Macdonald,  16th  June  1836.     It  is  no  disqualification  of  u  S.  796. 
an  arbiter,  either  in  continuing  or  accepting  of  a  submission,  that  he 
is  a  Judge  of  the  Court  of  Session  ;  Fisher  v.  Colquhoun,  16th  July  e  D.  1286. 
1844.     In  the  old  case  oi  Gordon  y.  Earl  of  Erroll,  June  1682,  it  M.  8916. 
was  decided  that  a  minor  may  be  an  arbiter.     A  contractor  with  a 
railway  company  having  agreed  to  refer  all  disputes  to  A  B.,  the 
Company's  engineer,  and  A.  B.  having  subsequently  been  appointed 
manager  of  the  Company,  that  circumstance  was  held  not  to  dis- 
qualify him  ;  Phipps  v.  Edinburgh  and  Glasgow  Railway  Co.,  11th  6  D.  1026. 
March  1843. 

When  there  are  two  arbiters,  it  is  advisable  to  obviate  the  risk  of  a  Oversmah. 
difference  of  opinion,  which,  unless  provided  against,  may  render  the 
proceedings  fruitless  ;  and  this  may  be  done,  either  by  empowering 
the  arbiters  to  nominate  an  additional  arbiter,  or  by  the  appointment 
of  an  oversman  or  umpire.*    If  an  additional  arbiter  be  appointed,  he 

*  Id  Merry  and  Cunninghame  v.  Browriy  7th  June  I86O1  it  was  held,  in  confoniiity  with  22  D.  1148. 
l^opioioD  of  the  whole  Court,  that  where,  in  the  contract  binding  the  parties  to  submit,  there 
**  Qo  prorition  for  the  appointment  of  au  o?ersman  in  case  of  the  arbiters  differing,  neither 
P^y  can  be  compelled  to  execute  a  submission  containing  a  devolution  on  an  oversman. 

26 
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will  act  and  decide  along  with  those  originally  named.     An  oversman 
does  not  act,  unless  and  until  the  arbiters  differ  in  opinion.     The 
oversman  may  either  be  appointed  along  with  the  arbiters  by  the 
parties  in  the  deed  of  submission,  or  they  may  by  the  deed  give 
power  to  the  arbiters  to  name  him.     If  the  appointment  is  left  to  the 
arbiters,  they  may  nominate  him  at  any  time  within  the  period  during 
which  their  powers  under  the  submission  last.     Lord  Ellenbobougu 
remarks  : — "  It  is  very  convenient  for  arbitrators  to  begin  by  appoint- 
"  ing  an  umpire,  because  they  are  more  likely  to  agree  upon  a  proper 
"  choice  of  one  before  they  themselves  begin  to  quarrel ;"  but  that 
"  there  is  nothing  to  restrain  them  in  reason  and  sense  from  choosing 
"  the  umpire  at  any  time  while  ho  has  power  to  act/'     In  Scotland, 
it  is  well  ascertained,  that  the  arbiters  may  effectually  appoint  an 
oversman  before  they  themselves  proceed  to  consider  or  decide  the 
case.     But,  if  they  do  so,  the  nomination  is  contingent  upon  their 
differing  in  opinion.     If  no  difference  arises,  the  oversman  never  acts ; 
and  if  a  difference  does  occur,  it  is  only  then  that  the  submission 
devolves  upon  him  ;  Brysson  v.  Mitchell,  10th  June  1823.     A  decree- 
arbitral  by  an  oversman,  therefore,  is  invalid,  unless  it  appear  dis- 
tinctly that  he  acts  in  consequence  of  the  arbiters  having  differed  in 
opinion;  Gordon  v.  Abemethy,  30th  November  1716;  Oardner  v. 
Evring,  19th  January  1773.*     It  has  been  decided,  that  refusal  by 
one  of  two  arbiters  to  act,  is  a  sufficient  ground  for  the  oversman  to 
proceed  ;  Middleton  v.  Chalmers,  9th  June  1721.     In  this  case,  the 
fact  of  the  refusal  to  act  was  certified  by  notarial  protest.     The  act 
by  which  the  arbiters  appoint  an  oversman  is  called  a  devolution.    It 
was  formerly  held,  that  the  devolution  must  be  executed  with  legal 
solemnities,  but  the  later  decisions  do  not  require  that  formality ; 
Kirkcaldy  v.  DcHgaima'  Trustees,  16th  June  1809.     An  oversman 
cannot  effectually  decide,  where  there  is  no  original  nomination  or 
devolution  appointing  him  ;  Telfer  and  Go,  v.  BeU,  31st  January  1823; 
and  a  devolution,  executed  by  arbiters  upon  whom  the  parties  have 
confen-ed  no  power  to  appoint  an  oversman,  is  inept ;  Matheson  v. 
M^Kemie^  1st  July  1842.     But  it  has  been  decided,  that  one  of  two 
arbiters  cannot  be  compelled  either  to  pronounce  an  award  or  to 
choose  an  umpire,  because  it  may  be  impossible  for  him  to  agree  with 
the  other,  either  in  the  decision  or  in  the  selection ;  White  v.  Fergus, 
7th  July  1796.     In  selecting  an  oversman,  the  arbiters  must  exercise 
their  judgment,  and  expedients  for  making  the  selection  which  might 
be  available  to  the  parties  are  not  permitted  to  them.     Thus,  in  Eng- 
land, a  nomination  was  held  void,  which  was  made  by  tossing  up 


20  D.  488. 


*  An  arbitration  is  not  vitiated,  nor  an  OTcrsman  disqualified,  by  his  taking  part  in  the 
proceedings  throughont,  and  it  is  no  objection  to  the  decree-arbitral  that  it  has  been  pro- 
nounced by  the  oversman,  on  information  acquired  in  his  capacity  of  oversman -elect ;  Cr<nB 
ford  V.  Paterson,  4th  February  1858. 
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which  of  the  arbiters  should  name  the  umpire.     But,  in  another  case,  2  Jar.  &  B;jrth. 

the  appointment  was  sustained,  two  persons  having  first  been  named,  ^^JJ®y*»"°g» 

both  of  whom  were  admitted  by  each  arbiter  to  be  fit,  and  then  they 

tossed  which  of  these  should  be  the  umpire.     Here  there  was  an/iW.  671. 

intelligent  selection  of  two  fit  persons,  and  the  decision,  therefore, 

falls  within  the  principle  of  the  rule  thus  stated  by  Lord  Tenterdbn  : 

— "  The  appointment  of  the  third  person  must  be  the  act  of  the  will 

"  and  judgment  of  the  two — must  be  matter  of  choice  and  not  of 

"  chance,  unless  the  parties  consent  to,  or  acquiesce  in,  some  other 

"  mode.'' 

Endurance  of  submission. — By  the  usual  style  of  submission,  the  Endurance  op 
parties  bind  themselves  to  fulfil  whatever  the  arbiters  or  oversman®"®*'*^**^''' 
shall  determine  by  decree-arbitral  "  to  be  pronounced  betwixt  and  ike 
"  day  of  next  to  come."    When  the  termina- 

tion of  the  period  is  thus  left  blank,  it  is  held  that  the  submission 
expires  in  a  year,  or,  as  now  ascertained,  a  year  and  day.     This  was 
settled  by  the  old  case  of  WaLla/ie  v.  Wallace^  23d  February  1672  ;m.  639. 
and  the  same  construction  has  been  applied,  where  there  was  merely 
a  blank  without  the  words  "  next  to  come"  although  it  was  contended 
that  the  limitation  to  a  year  was  founded  entirely  upon  these  words ; 
Stark  V.  Thorn,  23d  December  1820.    When  the  period  for  pronouncing  F.  C.  Appx. 
an  award  is  not  limited  either  by  specifying  a  distinct  date,  or  by  a^*^* 
blank,  which  imports  a  limitation  to  a  year  and  day,  it  has  been  a  point 
of  much  discussion  and  uncertainty  how  long  a  submission  endures. 
In  one  class  of  cases,  viz.,  those  in  which  it  is  evident  that  the  sub- 
mission is  designed  to   provide  for  the  determination  of  questions 
which  may  not  or  cannot  arise  or  be  ready  for  decision,  until  years 
have  elapsed  after  the  execution  of  the  submission,  it  would  defeat 
the  parties'  object  to  hold  the  submission  inoperative  after  the  lapse 
of  a  year ;  and,  in  the  case  of  Brysson,  already  referred  to,  where  the  2  S.  382. 
submission  formed  part  of  a  contract  for  erecting  buildings,  and  was 
entered  into  for  the  purpose  of  settling  claims  that  might  arise  in  the 
course  of  the  work,  until  the  matter  was  finally  wound  up,  it  was 
held  that  the  submission  did  not  expire  by  the  lapse  of  a  year,  and 
that  an  award  pronounced  afterwards  was  valid ;  and  the  same  was 
found  with  regard  to  a  submission,  forming  part  of  an  agreement  as 
to  a  lease  of  coal;  Halket  v.  Earl  of  Elgin,  16th  December  1826.  5  S.  154. 
Even  when  there  is  no  such  specialty,  from  which  the  intention  to 
submit  during  a  period  of  years  can  be  inferred,  it  was  the  opinion  of 
Mr.  Erskine,  that  a  submission  not  limiting  the  arbiters  to  any  deter-  Inst.  it.  3. 29. 
minate  time,  ought,  like  other  contracts  or  obligations,  to  subsist  for 
forty  years.     This  question  was  deliberately  considered,  and  the 
opinions  of  the  whole  Court  taken  in  the  case  of  Fleming  v.  "Wilson  5  S.  906. 
and  M'Lellan,  7th  July  1827,  when  a  judgment  was  pronounced  in 
accordance  with  Mr.  Erskine's  opinion,  but  with  considerable  difier- 
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ence  upon  the  Bench,  six  of  the  Judges  being  of  opinion  that  a  sub- 
mission, although  not  limiting  the  time,  does  expire  at  the  end  of  a 
year. 

A  submission  is  brought  to  an  end,  not  only  by  the  expiration  of 
the  period  fixed  by  itself,  but  also  immediately  upon  the  death  of 
either  party.  Tliis  results  from  the  very  peculiar  nature  of  the  con- 
tract. The  selection  of  the  Judge  is  a  delectus  personce  with  a  refer- 
ence to  the  individual  antagonist  party  with  whom  the  submission  is 
contracted  ;  and  either  party  may  upon  his  death  be  succeeded  by  a 
representative,  with  whom  such  a  contract  would  not  have  been 
entered  into  at  first.  This  is  a  well-established  principle,  and  it 
received  efiect  in  the  case  of  Robertson  v.  Gheynes,  6th  February 
1847,  which  contains  references  to  the  previous  authorities.  This 
case  exemplifies  the  rule  with  peculiar  force,  inasmuch  as  the  interest 
of  the  deceased  party  had  here  become  vested  in  an  assignee,  who 
was  desirous  to  become  a  party,  and  proceed  with  the  submission. 
We  have  already  seen,  that  a  submission  falls  by  the  death  of  one  of 
several  parties  upon  the  same  side,  as  in  the  case  of  one  of  several 
tutors  personally  bound.  The  risk  of  expiration  by  the  death  of  a 
party  may  be  obviated  by  a  provision  in  the  deed,  that  the  submission 
shall  not  fall  by  the  death  of  either  party.  This  effect  will  not  be 
produced  indirectly,  as  by  an  obligation  on  the  party  and  his  heirs 
and  executors  to  implement  the  decree-arbitral.  That  is  the  usual 
form  of  obligation,  and  it  does  not  remove  the  implied  condition  of 
the  contract,  that  the  decree  shall  be  pronounced  during  the  life  of 
the  party.  In  order  to  prevent  lapse  by  death  of  party,  there  must 
be  a  distinct  substantive  declaration,  that  the  submission  shall  not 
thereby  fall.*  The  efficacy  of  such  a  declaration  was  fully  recognised 
in  Swing  &  Co,  v.  Dewar,  19th  December  1820.  It  needs  scarcely  be 
remarked,  that  the  death  of  the  arbiter  puts  an  end  to  the  submis- 
sion. This,  as  well  as  the  doctrine  of  expiration  by  death  of  party, 
is  stated  in  the  ancient  case  o(  Macanqual\.  Boswell,  14th  May  1563. 

A  submission  does  not  fall  by  the  bankruptcy  of  a  party,  even 
though  his  property,  and  of  course  the  interest  in  the  matter  submit- 
ted, be  judicially  transferred  from  him,  as  in  a  sequestration.  The 
submission  still  subsists,  but,  in  order  that  the  proceedings  in  it  pos- 
terior to  the  bankruptcy  may  be  effectual,  they  must  be  notified  to 
the  trustee  for  the  creditors,  in  order  that  he  may  appear  for  their 
interest ;  Grant  v.  Girdwood  &  Go,^  23d  June  1 820.  In  the  previous 
case  of  Barbour  v.  Wight,  21st  November  1811,  a  decree-arbitral, 
pronounced  after  one  of  the  parties  became  bankrupt,  was  set  aside, 
because  his  creditors  had  not  been  made  parties  to  the  submission,  or 
heard  for  their  interest. 

*  A  reference  which  is  part  of  a  contract  does  not  lapse  by  death  of  party  ;   OrrS  t. 
Orreli,  22d  February  1859. 
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An  exception  to  the  general  rule  of  the  personality  of  submission  Exception  to 
occurs  in  cases  where  the  submission  forms  an  essential  part  of  another  goNruT/oF 
contract,  as,  for  example,  in  a  lease  with  a  clause  of  arbitration  for  suBiiisdioNs. 
determining  emerging  questions  and  rights  ;  Montgomerie  v.  Carrick,  lO  D.  1387. 
23d  June  1848.     The  submission  in  such  a  case  is  necessarily  equal 
in  endurance  with  the  contract  out  of  which  the  questions  are  to 
arise,  and  all  decrees  during  the  currency  of  the  contract  are  interim 
awards,  for  it  is  not  in  the  arbiters'  power  to  pronounce  a  final  decree 
till  the  contract  expires.     See  the  continuation  of  the  same  case, 
Montgamerie  v.  Carricky  8th  December  1849.  ^^  ^*  '^'^^' 

A  submission  does  not  fall  by  the  institution  of  an  action  of  reduc-  '^"^  RAisraoop 
tion  of  it,  and  an  effectual  decree-arbitral  may  be  pronounced,  not-  reduction 
withstanding  the  dependence  of  such  an  action;  Abbott  &  Son  y.  ^^^^^"^** 

A  SUBMISSION  TO 

Skelton,  12th  May  1824.     And,  although  the  decree  pronounced  in  a  an  end. 
submission  may  be  inept,  that  circumstance  does  not  exhaust  the  3  S.  4. 
submission,  which  may  be  still  proceeded  with,  till  the  question  is 
disposed  of  by  an  effectual  award  ;  Reid  v.  Walker,  15th  December  5  S.  140. 
1826. 

By  the  expiration  of  the  time  limited  in  the  submission,  the  pro- 
ceedings simply  come  to  an  end,  and  any  decree  pronounced  after- 
wards is  null;  Donaldson  \,  Donaldson,  26th  January  1770.      ^^^^\^i\oj^^' 
proceedings  of  the  arbiters,  however,  after  the  submission  has  expired,  App«.  No.  i. 
may  be  made  valid  by  the  homologation  of  the  parties,  as  by  their  Homologation 

"  •  JIT  xl  •  i.»  'f^y  1        •       •  OF  ACTINOS  OF 

appearing  and  pleadmg,  or  otherwise  actmg  as  if  the  submission  were  arbiteks  in 
still  in  dependence.     This  was  one  of  the  grounds  of  decision  in  i^pskd  sub- 

MISSION 

Fleming  y.WUson  &  M'Lellan,  7th  July  1827,  where  the  opinions  of  5  s.  906. 
the  whole  Court  were  taken.     The  submission  was,  by  a  favourable 
construction,  held  to   subsist  so  as  to  include  the  dav  betwixt  and 
which  the  arbiters  are  appointed  to  decide ;  and  so,  where  arbiters 
were  to  determine  betwixt  and  the  22d  day  of  December,  these  words 
were  held  to  include  the  22d  day  of  December  within  the  period  of 
the  submission;  Cockburns  Relict  \.  Edward,  31st  January  1724;M.  640. 
and  a  decree-arbitral  pronounced  in  ipso  termino,  therefore,  is  valid  ; 
Wilson  V.  Haddo,  SOtli  June  1694.    From  the  same  favourable  regard  M.  647. 
to  this  contract,  when  the  period  by  its  terms  (from  the  insertion  of 
a  blank)  extends  to  a  year,  or,  as  now  settled,  a  year  and  day,  it  is 
reckoned  from  the  date  of  the  last  subscription  ;  and  this  rule  was 
applied,  so  as  to  make  the  period  endure  for  a  year  after  the  subscrip- 
tion, not  of  the  principal  parties  who  had  signed  of  previous  dates,  M.  roce"Ar- 
but  of  a  person  subscribing  merely  as  a  cautioner  that  one  of  the  par-  Appx^^No^'s 
ties  should  implement  his  part  of  the  obligation  ;  Taylor  v.  Grieve, 
2oth  November  1800.  It  was  long  held,  upon  the  authority  of  Erskine,  Inst.  iv.  3.  29. 
that  a  submission  with  a  blank,  executed  upon  a  particular  day, 
lasted  till  that  day  year,  because  that  was  the  latest  day  with  which 
the  blank  could  be  filled  up.     In  the  case,  ho>vever,  of  the  Earl  ofi  S.  595. 
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Dwnmore  v.  M'Inturner,  13th  May  1829,  it  was  contended,  on  the 
M.  639.  authority  of  Lord  Bankton,  and  of  the  old  case  of  Menzies  v.  M'Chi- 

gor,  February  1665,  that  the  endurance  is  for  a  year  and  a  day  ;  and 
the  Court  having  inquired  into  the  analogous  practice  in  the  proceed- 
ings of  Court,  and  found,  that  a  process  does  not  fall  asleep  until  a 
year  and  day  from  the  date  of  the  last  interlocutor,  it  was  decided, 
that,  where  a  submission  had  been  prorogated  on  5th  February  1823 
to  the  blank  day  of  blank,  it  endured  for  a  year  and  a  day,  and  was 
again  validly  prorogated  upon  the  6th  day  of  February  1824.  The 
same  principle  which  applies  to  prorogations  applies  also  to  submis- 
sions themselves. 

The  functions  of  the  arbiters  must,  however,  be  completely  exe- 
cuted before  the  submission  expires,  and,  therefore,  a  decree  was 
found  null,  although  the   award  had  been  pronounced  within  the 

M.  648.  period,  the  decree  not  having  been  signed  till  afterwards  ;  Watson  v. 

Milne,  18th  November  1696  ;  and  the  same  was  held  by  a  large 

15  D.  38;  Bee    majority  of  the  whole  Court  in  Langs  v.  Brown,  23d  November  1852, 

o*«,  p.     7.     j^rmed  on  appeal  as  to  this  point. 

Pborooatioh,        Prorogation  of  Submission. — A  submission  is  continued  iu  effect 

HOW  EjuBcuTBD.  j^^  PROROGATION,  which  is  an  act  extending  the  period  after  the  term 
limited  by  the  deed  ;  and  this  may  be  done  by  the  parties  either  iu 
writing,  or  rebus  ipsis  et/actis.  It  may  also  be  done  by  the  arbiters, 
if  they  are  empowered  by  the  submission  to  prorogate.  It  is  unne- 
cessary that  the  prorogation  be  probative.  This,  like  the  devolution, 
is  regarded  as  a  step  of  procedure  in  the  cause,  which  is  sufficiently 
authenticated  by  the  writing  of  the  clerk  and  the  arbiter's  signature, 

M.  16911.  without  further  solemnity  ;  Stewart  v.  Waterstone,  8th  March  1804,  a 
case  which  establishes  this  principle  in  regard  to  both  prorogation 

F.  c.  and  devolution.     See  also  the  case  of  Gordon  v.  Montexth^  10th  De- 

cember 1812.    It  is  no  objection  to  a  prorogation  that  it  is  not  written 
separately  on  stamped  paper,  and  it  may  be  indorsed  upon  the  deed 

7  S.  616.  of  submission  itself ;  Paterson  v.  Sanderson,  15th  May  1829.    Proro- 

NoT  PRESUMED,  gatiou  Tcsults  only  from  a  distinct  act  to  that  effect,  and  will  not  be 
presumed ;  and,  therefore,  a  decree-arbitral  was  reduced,  notwith- 
standing that  it  was  executed  within  twelve  months  of  the  devolu- 
tion upon  the  oversman,  which,  it  was  contended,  was  to  be  held  as  a 
second  submission,  or  as  implying  a  virtual  prorogation,  and  so  giving 

F.  C.  the  submission  currency  for  a  year  from  its  date  ;  Thomson  v.  Norton, 

28th  January  1818.     We  have  already  seen  a  submission  efFectually 

6  8.  906.  prorogated  by  homologation  in  the  case  of  Fleming  v.  Wilson  it  M'Let- 

2  Jarm.  &        la7iy  7th  July  1827.     This  principle  is  fully  recognised  in  England, 

^Icing^^m^'  ^^®^®  ^^  ^^s  ^^^^  repeatedly  decided,  that,  if  the  parties  attend  the 
arbitrator  after  the  time  appointed  has  expired,  or  do  any  other  act 
which  recognises  the  subsistence  of  the  reference,  or  of  the  arbitrator  s 
authority,  that  alone  is  evidence  of  a  new  agreement  to  submit ;  and 


CHAP.  VI.  CONTRACTS — THE  SUBMISSION.  407 

there  is  a  case  reported,  in  which  the  solicitor  of  a  party  having, 
after  the  expiration  of  the  time,  written  to  the  arbiter,  urging  him  to 
reconsider,  that  letter  was  held  a  consent  to  enlarge  the  time.  Even 
where  arbitrators  appointed  an  umpire  without  authority,  the  parties 
having  attended  the  umpire  were  held  to  have  bound  themselves. 

If  the  arbiters  have  power  to  prorogate,  it  is  no  objection  to  their 
prorogation  that  appearance  cannot  be  made  for  one  of  the  parties  at 
the  date  of  the  prorogation  ;  and,  therefore,  in  a  submission  which 
was  declared  not  to  fall  by  the  death  of  the  parties,  one  of  whom  was 
trustee  upon  a  sequestrated  estate,  a  prorogation  executed  after  the 
death  of  the  trustee,  and  before  the  appointment  of  his  successor,  was 
held  to  be  effectual ;  Emng  &  Co,  v.  Dewar,  19th  December  1820.      F.  C. 

The  effect  of  the  prorogation  is  to  continue  the  submission  and  Effect  of 
everything  connected  with  it  upon  the  same  footing,  as  if  the  time  p«<>*o<»-^tion. 
prorogated  had  been  embraced  in  the  original  contract.    In  the  words  2  Jarm.  & 
of  an  English  Judge,  "  The  agreement  to  enlarge  the  time  for  making  ^^^^8:^45!^ 
"  the  award  must  be  understood  as  by  reference  virtually  incorporat- 
"  ing  in  itself  all  the  antecedent  agreements  between  the  parties 
"  relative  to  that  subject,  as  if  the  same  had  been  formally  set  forth, 
"  and  repeated  therein.''   The  decision  in  the  case  of  Langs  v.  Brown,  15  D.  38. 
23d  November  1852,  appears  to  be  in  accordance  with  the  principle 
just  stated.     It  was  there  held  by  a  majority  of  the  whole  Court, 
that  prorogation  by  an  oversman  keeps  the  whole  submission  in 
force,  although  certain  limited  points  only  of  the  dispute  were  de- 
volved upon  him,  and  that  the  arbiters,  therefore,  might  competently 
execute  a  decree-arbitral  upon  matters  not  devolved,  after  the  date 
when,  but  for  the  oversman's  prorogation,  the  submission  would  have 
expired.* 

Powers  of  Arbiters, — The  powers  of  the  arbiters  correspond  to  their  Powebsof 
duties,  which  are  to  investigate  and  decide  justly  the  matters  sub-  ^RBiTEBa. 
mitted.  The  ordinary  course  of  procedure  is  for  the  arbiter,  first,  to 
write  an  acceptance  of  the  submission,  appoint  a  clerk,  and  pronounce 
an  order  upon  the  parties  to  lodge  their  claims.  These  it  is  his  duty 
to  consider — to  order  written  answers  if  requisite — to  hear  the  parties 
personally,  or  by  their  advisers — to  receive  the  evidence  which  they 
may  tender  in  support  of  their  own  claim  or  against  the  claim  of  the 

•  This  case  wa«  reversed  upon  appeal,  8ih  May  1855,  upon  the  ground  that  the  power  of  2  Macq.  App. 
prorogation  by  an  oversman  is  confined  to  the  matters  referred  to  him.  The  Lord  Chancellor  ^3* 
(Ckavwobth)  laid  it  down,  that,  when  an  instrument  of  devolution  is  executed,  the  oversman 
is  placed  in  the  same  position  as  if  there  were  no  other  matters  in  dispute  than  those  referred 
to  biiD.  He  possesses  a  discretionary  power  of  prorogation  under  the  deed,  but  he  can  only 
exercise  this  power  on  the  points  which  have  been  submitted  to  him,  and  which  alone  are 
before  him.  He  cannot  prorogate  the  submission  in  toio.  The  principle  laid  down  in  the 
text  may,  therefore,  be  thus  qualified — that  the  efiect  of  a  prorogation  is  to  continue  the  sub- 
mission, in  regard  to  the  matters  in  dependence  he  fore  the  party  prorogating^  upon  the  same 
footing  as  if  the  time  prorogated  had  been  embraced  in  the  original  contract. 
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other  party.     It  is  generally  advisable  that  he  issue  notes  of  his  opi- 
nion before  deciding,  and  allow  the  parties  an  opportunity  of  being 
heard  again,  if  they  desire  it,  which  will  afford  security  against  error 
in  fact  or  judgment.     Such  is  the  general  course  of  procedure;  but 
some  portions  of  it  are  not  obligatory  in  any  submission,  and  some 
are  dispensed  with  in  submissions  of  a  special  character.     We  shall 
notice  such  parts  of  the  procedure  as  are  indispensable  : — 
Arbiter  must       And,  first,  it  is  well  settled  that  an  arbiter  cannot  decide  without 
HEAR  PARTIES,   hearing  tho  parties.     By  the  Act  of  Sederunt,  2d  November  1695, 
Act  of  Repula-  already  referred  to  as  containing   regulations  made   under  Parlia- 
1695.^     °^     mentary  authority,  and  which    therefore  has  the  same   force  as  a 
Statute,  it  is  enacted  in  the  25th  section,  "  That,  for  the  cutting  off  of 
"  groundless  and  expensive  pleas  and  processes  in  time  coming,  the 
Lords  of  Session  sustain  no  reduction  of  any  decreet-arbitral,  that 
shall  be  pronounced  hereafter  upon  a  subscribed  submission,  at  the 
"  instance  of  either  of  the  parties  submitters,  upon  any  cause  or 
"  reason  whatsoever,  unless  that  of  corruption^  bribery,  or  falsehood, 
"  to  be  alleged  against  the  Judges-arbitrators  who  pronounced  the 
See  infra,        "  same."     But  although  the  objections  competent  to  a  decree-arbitral 
p.  419.  are  herg  limited  to  the  throe  points  of  corruption,  bribery,  or  false- 

hood, chargeable  against  the  arbiter,  that  limitation  does  not  put  it 
into  his  power  to  disregard  the  fundamental  rules  of  justice,  and  he 
cannot,  therefore,  effectually  decide,  if  he  hears  one  party  and  not  the 
other,  or  if  any  party  by  design  or  accident  has  been  excluded  from 
any  portion  of  the  procedure  adopted  by  the  arbiter  as  necessary  to 
ascertain  the  justice  of  the  case.     A  decree  pronounced  in  such  cir- 
cumstances cannot  stand.     This  was  decided  by  the  House  of  Lords, 
3  Dow*8  App.    reversing  the  decision  of  the  Court  of  Session,  in  Sharpe  v.  Bicktr- 
i<^2.  dyke,  24th  February  1815.     Here  the  arbiter  required  the  parties  to 

admit  in  writing  that  they  had  nothing  more  to  offer,  and  that  they 
desired  a  decision  on  the  case  as  it  stood ;  and  ho  proceeded  to 
decide  under  the  erroneous  impression,  that  such  a  written  admission 
had  been  made,  the  fact  being  that  it  had  not  been  signed  by  one  of 
the  parties,  who  had  material  evidence  to  produce.     In  deciding  this 
case.  Lord  Eldon  observed,  "  That  by  the  great  principle  of  eternal 
"  justice,  which  was  prior  to  all  these  Acts  of  Sederunt,  regulations, 
"  and  proceedings  of  Court,  it  was  impossible  that  an  award  could 
"  stand,  where  the  arbitrator  heard  one  party  and  refused  to  hear 
^'  the  other ;  and  on  this  great  principle,  and  on  the  fact  that  the 
"  arbitrator  had  not  acted  according  to  the  principle  upon  which 
"  he  himself  thought  he  ought  to  have  acted,  even  if  he  decided 
"  rightly,  he  had  not  decided  justly,  and,  therefore,  the  award  could 
"  not  stand."     The  same  principle  has  been  applied  in  the  subsequent 
3  S.  488.  cases  of  Heggie  Jk  Go.  v.  Stark,  1st  February  1825,  and  Earl  of  Dun- 

13  S.  366.        more  v.  M'Inturner,  28th  January  1835.     It  cannot  be  laid  down 
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as  an  invariable  rule,  that  the  arbiter  must  receive  all  evidence  ten^ 
dered  by  a  party.     This  will  depend  upon  whether  the  proof  offered 
be  essential  to  justice.     The  term  corruption,  in  the  Act  of  Regula-  Corbuption, 
tions,  has  been  construed  so  as  to  comprehend  culpable  neglect  by  the  pr^ed^  we 
arbiter,  and  a  disregard  on  his  part  of  what  is  essential  to  justice,  infra,  p.  414. 
According  to  Lord  Mackenzie,  in  the  case  of  Mitchell,  presently  to  be 
cited,  corruption  "  includes  any  plain  failure  in  duty  distinct  from  an 
"  error  in  judgment."     But  a  refusal  of  evidence  is  not  necessarily  a 
refusal  of  justice  ;  and  in  that  class  of  cases  particularly,  in  which  the 
arbiter  is  selected  on  account  of  his  own  skill  and  knowledge  in  the 
matter  submitted,  he  is  not  bound  to  receive  evidence  of  other  skilled 
persons,  tendered  with  a  view  of  influencing  his  own  judgment ;  John-  6  Dow's  App. 
stoji  V.  Cheape,  10th  July  1817  ;  Macdanuld  v.  Macdonald,  8th  De-  gD*  jse. 
cember  1843.*     The  case  of  Mowbray  v.  Dickson,  2d  June  1848,  is  an  lo  D.  1102. 
exam  pie  of  a  decree-arbitral  beingsustainedwith  great  difficulty,  where 
the  arbiter  decided  without  receiving  evidence  offered.    But,  where  an 
arbiter  has  once  allowed  a  proof,  delay  from  innocent  accident  in  the 
taking  of  that  proof  will  not  warrant  his  proceeding  to  decide  without 
it ;  Mitchell  v.  Cable,  1 7th  June  1848.     In  that  case  the  arbiter  had  10  D.  1297. 
allowed  both  parties  a  proof     Under  this  order  the  one  party  exa- 
mined five  witnesses,  the  other  only  one.     The  latter  party  having 
applied  for  a  renewal  of  the  commission,  upon  the  ground  that  his 
whole  proof  had  not  been  reported  debito  tempore  through  an  acci- 
dent for  which  he  was  not  responsible,  the  arbiter  refused  this,  and 
decided  against  him  "  after  having  considered  the  proof  taken."   The 
decree-arbitral  was  reduced,  and  the  decision  went  upon  the  principle, 
that,  if  an  arbiter  chooses  to  examine  on  one  side  in  regard  to  a  par- 
ticular fact,  he  is  bound  to  admit  the  evidence  tendered  on  the  other 
side  in  regard  to  the  same  factf  The  Lord  President  Boyle  observed : — 
"  I  hold  that  the  word  corruption  must  receive  a  very  broad  construc- 
"  tion.     I  hold  that  under  it  we  are  entitled  to  insist,  not  only  that 
"justice  must  be  done,  but  that  it  must  be  done  in  a  proper  manner; 
"  and  I  am  of  opinion,  that  that  has  not  been  the  case  here,  where 
"  the  arbiter  has  decided  on  a  half  proof,  all  on  one  side."     Lord 
FuLLEBTON  said : — "  An  arbiter  may,  in  some  cases,  think  that  his  own 

♦  Under  a  mineral  lease  it  was  stipulated,  that  the  value  of  coal  left  unsold  by  the  lessees 
at  the  expiry  of  the  lease  should  be  ascertained  by  arbitration.  In  a  reduction  of  the  award, 
00  the  ground  that  it  had  been  pronounced  without  hearing  parties,  it  was  held,  that  the 
daty  of  the  arbiter  here  was  an  exercise  of  skill,  and  that  in  such  case  it  was  not  a  relevant 
groimd  of  reducing,  that  parties  had  not  been  heard  ;  APNair's  Trustees  v.  Jioxburgh,  16th  17  D.  445. 
February  1855. 

f  This  case  was  stated  by  the  Lord  Justice-Clerk  (Inglis),  in  deciding  the  case  of  Ledinq-  22  D.  245. 
ham.  ▼.  Elphinstone^  16th  December  1859,  to  be  the  only  case  in  which  a  decree-arbitral 
had  been  reduced  on  the  ground  of  a  refusal  of  proof.  The  question  of  whether  proof 
should  be  allowed,  is  stated  by  his  Lordship  to  be  determinable  "  by  the  arbiter  alone,  and 
"  his  decision  of  that  question  is  protected  against  review,  just  as  his  award  on  the 
"  merits  is." 
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^'  information  is  sufficient  to  enable  him  to  do  justice  ;  he  may  deter- 
"  mine  that  proof  is  irrelevant  or  unnecessary,  and  refuse  to  receive 
"  it.  But,  most  unquestionably,  if  he  hears  one  party,  he  cannot 
refuse  to  hear  the  other.  And,  in  the  same  way,  if  he  allows  a 
proof,  he  cannot  decide  on  the  proof  brought  by  one  party  to  the 
exclusion  of  that  which  is  brought,  or  offered  to  be  brought,  by  the 
other.  Whether  this  can  be  brought  under  the  head  of  corruption^ 
or  is  to  be  viewed,  perhaps  more  justly,  as  a  breach  of  an  implied 
"  condition  in  all  submissions,  it  is  unnecessary  to  inquira  The 
competency  of  challenging  a  decree-arbitral  on  such  a  ground  must 
now,  since  the  decision  of  the  case  of  Sharpe,  be  considered  as  a 
fixed  principle  of  our  Law."  Lord  Jeffrey  said,  "  The  true  prin- 
ciple is,  that  the  decree-arbitral  can  stand  only  when  he  (the  arbiter) 
"  has  done  his  dnij  fairly,  I  do  not  mean /airZy  in  reference  to  his 
moral  dispositions ;  but  he  is  bound  to  show  this  Supreme  Court 
that  he  has  dealt/atVZy,  that  is,  equally,  with  both  parties.  Other- 
wise, it  must  be  held,  that  he  has  violated  the  contract  of  submis- 
sion.    ^ 

An  arbiter  has  not  power  to  compel  the  attendance  of  witnesses, 
but  a  compulsory  order  can  be  obtained  from  the  Court  of  Session  or 
the  Judge  Ordinary,  upon  an  application  authorized  by  the  arbiter. 
Formerly,  applications  for  letters  of  supplement  to  cite  witnesses  be- 
fore arbiters  were  made  to  the  Lord  Ordinary  upon  the  bills,  but,  by 
the  case  o(  ffai^ey  v.  Gibsons,  7th  July  1826,  it  was  settled  that  the 
proper  form  of  application  is  by  petition  to  the  Court  of  Session  or 
Judge  Ordinary.  If  a  witness  refuses  to  produce  documents,  on  the 
ground  of  confidentiality,  although  that  objection  has  been  overruled 
by  the  arbiter,  it  is  competent  to  present  a  petition  to  the  sherifl^ 
without  recommendation  of  the  arbiter,  to  order  production  under 
sanction  of  imprisonment ;  Blaikie  v.  Aberdeen  Railway  Go,,  2d  March 
1852.  Here  the  diligence  had,  in  compliance  with  the  ordinary 
practice,  been  applied  for  and  obtained  from  the  sheriff  under  a  re- 
commendation from  the  arbiter;  and  the  sheriffs  warrant  for  im- 
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*  In  the  case  of  Millar  &  Sons  v.  MiUaVt  10th  March  1855,  a  decree-arbitral  was  sustained 
by  the  whole  Court,  although  pronounced  without  examining  a  witness  whom  the  arbiter 
had  proposed  to  examine ;  and  very  fine  distinctions  were  drawn  between  that  case  and  the 
case  oi  Mitchell  v.  Cable.  The  chief  ground  of  decision  seems  to  have  been,  that  the  party 
who  maintained  that  the  refusal  to  examine  inferred  corruption,  sought  the  examination  of 
the  witness,  in  order  to  support  a  view  which  the  arbiter  had  determined  to  be  irrelevant ; 
and  that  the  arbiter,  in  support  of  the  view  which  he  himself  considered  relevant,  was  not 
bound  to  examine  all  the  witnesses  which  were  produced,  or  oflfcred  to  be  produced,  on  that 
side,  but  was  entitled  to  determine  the  amount  of  proof  with  which  he  should  be  satisfied. 
It  was  in  reality  not  a  refusal  of  evidence  tendered  by  one  party,  where  both  parties  were  at 
issue  upon  the  same  point,  as  in  MitchelVa  case. 

The  decision  wns  pronounced,  however,  by  but  a  small  minority ;  and  it  is  important  to 
remark,  that  observations  fell  from  some  of  the  Judges  calculated  to  impugn  the  statutory 
authority  of  the  Act  of  Regulations. 


CHAP.  VI.  CONTRACTS — THE  SUBMISSION.  411 

prisonment  was  sought  on  the  supposition,  and  as  tho  consequence  of 

a  failure  to  obey  the  sheriff's  order  for  production,  which  the  petition 

likewise  prayed  for.     It  was  competent,  however,  for  the  respondent 

to  show  cause  upon  the  merits  why  he  should  not  obtemper  the  order, 

but  that  did  not  affect  the  competency  of  the  application.    The  Court 

will  not  compel  a  witness  to  leave  the  county  in  which  he  lives  to 

appear  before  arbiters  ;  and,  in  such  a  case,  the  proper  course  is  for 

the  arbiters  to  appoint  a  commissioner  to  take  the  evidence  ;  Gordon  M.  634. 

V.  NeUsoUy  1 6th  July  1741.   An  arbiter  is  not  bound  to  issue  notes  of 

his  opinion  before  deciding,  or  to  exhibit  a  draft  of  the  decree-arbitral  247°''''  ^^^* 

before  it  is  executed ;  Johnston,  already  cited ;  MaccMum  v.  Robertson^  4  s.  66 ;  2  Wil. 

3d  June  1825,  affirmed  23d  May  1826.     In  the  latter  case  it  is  only  f^?^'  ^^P* 

in  the  report  of  the  appeal  that  this  point  appeara 

The  arbiter's  powers  are  limited  by  the  terms  of  the  submission,  Arbiter  must 
and  he  cannot  in  his  award  go  ultra  vires  compromissi — that  is,  he  ^^  ^      ** 
cannot  decide  pomts  not  roierrod,  or  give  an  award  of  greater  amount  miui. 
than  the  submission  warrants.    Thus,  a  decree-arbitral,  having  award- 
ed a  larger  penalty  than  the  submission  contained,  it  was  annulled 
quoad  excessum  ;  Orosat  v.  Gunvingham,  24th  January  1739  ;  and  a  m.  626. 
decree-arbitral  was  reduced,  which  decerned  for  a  larger  sum  than 
the  price  fixed  by  the  contract  containing  the  submission  ;  Napier  y,  7  D.  I66. 
Wood,  29th  November  1844.     The  general  rule,  however,  is,  that 
when  an  arbiter  exceeds  his  powers,  the  award  is  supported  in  so  far 
as  authorized  by  the  terms  of  the  submission,  and  reduced  only  with 
regard  to  the  excess.    Thus,  where  an  arbiter  directed  mutual  general 
discharges,  although  the  parties  had  only  submitted  particular  claims, 
the  Lords  found  the  decree  obligatory  as  to  all  that  had  been  sub- 
mitted, and  rectified  the  general  discharges   by  limiting  them  to 
what  had  been  contained  in  the  parties'  claims  ;   Grawfurd  v.  HamiU  M.  6836. 
ton,  25th  December  1 702 ;  and  the  same  rule  was  applied,  where  the 
arbiter  had  awarded  expenses  contrary  to  an  express  provision  in  the 
submission;    Kidd  v.  Paterson,  19th  June  1810;    and  where  theF. C. 
oversman  had  erroneously  awarded  a  fee  to  the  arbiters ;  Stewart  v.  1  S.  335. 
Rosa,  21st  February  1822.     This  rule,  however,  is  necessarily  limited 
to  the  cases  in  which  the  matters  decided  are  capable  of  separation. 
Where  the  points  are  so  mixed,  that  the  decision  of  one  cannot  be 
removed  without  affecting  that  of  another,  the  decree  will  be  reduced 
in  toto,  of  which  we  have  an  example  in  a  case  already  cited  ;  Reid  5  S.  140. 
V.  Walker,  15th  December  1826.     An  arbiter,  therefore,  cannot  de- 
cide more  than  is  submitted.     Can  he  decide  less  ?     Can  he  dispose 
of  a  part  only  of  the  matters  submitted,  leaving  the  remainder  unde- 
cided?   In  an  old  case,   Wishart  v.  Falconer,  23d  June   1625,  an.  17013. 
decree-arbitral  was  reduced,  on  tho  ground  that  it  determined  the 
claims  of  only  one  party,  leaving  the  other  party's  claims  undecided. 
Questions  on  this  point  now  are  generally  obviated,  by  giving  power 


412  LECTURES  ON  CONVEYANCING.  PART  II. 

Intcriii  db-      Jq  the  arbiter  to  pronounce  interim  decrees,  and  there  is  no  doubt  of 

CKEE- ARBITRAL.     _  Ti'.r  •^•J  •  J  v  r     f 

6  D  236  ^^®  validity  of  an  interim  decree  given  under  such  a  power  ;  Lt/h  v. 

Falconer^  2d  December  1842.  It  does  not  appear  to  have  been 
settled  by  any  decision,  whctlier  an  interim  decree  be  competent 
when  not  specially  authorized ;  but  the  inclination  of  the  Judges' 
opinions  in  the  case  just  cited  was,  that  arbiters  have  power  to 
issue  interim  decrees  without  express  authority  to  that  effect,  espe- 
cially when  the  matters  referred  are  articulate  and  separable,  a  dis- 

M.  625.  tinction  expressly  recognised  in  the  case  of  Lord  Lovat  v.  Fraser, 

22d  June  1738.  When  a  valid  interim  decree  has  been  pronounced, 
it  will  receive  effect,  although  the  submission  should  terminate  with- 

1  S  253  ^^^  *  complete  decision  of  the  whole  matters  referred  ;   Taylor  v. 

2  S,  13.  N'eilson  and  Fulton,  19th  January  1822  ;  M'Kessock  v.  Drew^  14th 

November  1822. 

Cah  arbiter         The  next  point  is,  whether  an  arbiter,  who  has  accepted  a  submis- 

BB  FORCED  TO    gion  cau  bc  compcllcd  to  give  a  decision  ?     By  the  Roman  Law,  an 

arbiter  by  accepting  became  bound  to  decide  ;  and,  in  order  to  make 
sure  of  a  decision,  it  was  customary  by  our  ancient  practice  for  the 
arbiter  to  subscribe  the  deed  of  submission,  which  then  contained  a 
consent  to  summary  diligence  against  himself  for  the  purpose  of 
enforcing  a  decision.     This  part  of  the  style  has  long  been  in  disuse  ; 

15  D.  603.  but,  in  the  case  oi  Marshall  v.  Edinburgh  and  Glasgow  Railway  Com- 
pany, 26th  March  1853,  it  has  been  decided  that  an  arbiter,  after 
accepting  a  submission,  is  bound  to  go  on  and  decide  the  matter 
referred,  although  he  cannot  now  be  compelled  by  a  charge,  as  he 
does  not  subscribe  the  deed.     This  is  the  law  of  Scotland,  and  the 

M.  632.  case  of  Cheisly  v.  Calderwood,  SOth  June  1690,  is  not  sufficient  to 

alter  it. 

Award,  WHERE      When  there  is  a  plurality  of  arbiters,  their  decision  must  be  unani- 

TERs"^'^"*'    mous,  if  the  submission  contained  no  power  to  a  majority  to  decide; 

M.  14720.  Mare  v.  Orier,  10th  February  1693.  It  was  in  order  to  avoid  the  risk 
of  such  a  result,  that  the  old  Statute  of  James  i.,  1426,  cap.  87,  now  in 
desuetude,  declared  all  submissions  to  be  null,  unless  an  odd  number 
of  arbiters  was  appointed,  the  majority  at  that  period  having  power 
to  decide.     When  a  majority  is  empowered  to  decide,  the  decree- 

4  8. 53.  arbitral  is  effectual,  though  not  subscribed  by  the  minority ;  Love  or 

4  S.  66 ;  2        Brodie  V.  Love,  Ist  June  1825  :  Macallum  v.  Robertson,  3d  June  1825, 

App.  344.         affirmed  on  appeal. 

If  an  error  calculi  be  committed,  the  Court  will  rectify  that  with- 

M.  ©/>c«  "  Arbi- out  reducing  the  award;  Hetherington  v,  Carlyle,  21st  June  1771. 

Appx^^No  3.  ^^^  when  the  arbiter  has  issued  his  decree-arbitral,  he  is  entirely 
divested  of  his  powers,  and  the  decree  is  the  only  legal  evidence  of 
his  meaning.     An  arbiter  cannot,  therefore,  be  examined,  in  order  to 

M.  628.  obtain  explanations  of  ambiguity  in  his  award  ;  Woddrop  v.  Finlay, 

4th  February  1794.     This  is  a  strong  argument,  therefore,  for  the 
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use  of  clear  and  unambiguous   language   in  framing  the  decree- 
arbitral.     But,  if  the  award  contains  a  reference  to  the  arbiter's  notes, 
these  may  be  read  as  part  of  the  award.     It  was  held  otherwise  by 
the  Court  of  Session  in  Mackenzie  v.  Girvan,  19th  December  1840,  3D.  318 ; 
affirmed,  but  with  a  difference  of  opinion  on  this  point,  9th  March  43      ^  ^P* 
1843. 

An  arbiter  has  a  reasonable  discretionary  power  to  employ  such  Arbiter  may 
assistance   as   may  be    requisite   to   enable    him    to    perform    the  ^^^^  ^^j^^^^"? " 
duty  committed  to  him,  and  the  parties  are,   therefore,  liable  for  award  ex- 
any  expense  thus  incurred  ;  Macleod  v.  Bisset,  17th  December  1825.  4^0  *^q 
Here  a  party  was  found   liable  for  the  fee  to  an  accountant  em- 
ployed by  the  arbiter.     The  arbiter  has  it  also  in  his  power  to  award 
expenses   to   either  party.     This  is   contrary  to   the  opinion   and 
practice  which  prevailed  till  a  comparatively  recent  period.      But 
the  doctrine  is  now  fixed  by  a  series  of  recent  decisions.     The  last 
is  that  ot  Ferrier  v.  Alison,  28th  January  1843,  affirmed  18th  April  5D.  456;  4 

I  ^4  *  Bell*8  App.  1 61. 

It  may  be  stated  as  a  general  doctrine  of  the  law,  liable  to  excep-  Remdheration 

.  .  1       .  ...  .  1 1       .  I  • .  •  .        ,       OF  ARBITERS. 

tion  only  m  very  special  circumstances,  that  an  arbiter  m  a  private 
submission  has  no  legal  claim  for  remuneration.  This  results  from 
the  principle,  that  arbitration  is  viewed  as  a  public  function,  and  the 
arbiter  does  not  stand  in  the  relation,  in  which  one  working  for  hire 
does  to  his  employer.  No  diligence  can  be  exacted  from  him,  and  the 
result  of  his  labour  is  not  liable  to  be  quarrelled  or  impugned.  Not- 
withstanding these  general  principles,  however,  an  arbiter  has  been 
found  entitled  to  sue  for  a  fee,  where  he  was  in  a  humble  rank,  and 
the  object  of  tlie  submission  was  to  obtain  the  benefit  of  his  profes- 
sional skill  and  labour,  upon  the  exercise  of  which  his  daily  subsistence 
depended.  This  judgment,  however,  was  given  with  great  difference 
of  opinion  upon  the  bench  ;  Macallum  v.  Laurie,  26th  June  1810.  F.  C. 
The  general  doctrine,  that  an  arbiter  is  not  entitled  to  insist  for  a  fee, 
received  effect  in  the  case  of  Kennedy  v.  Kennedy,  20th  January  1819,  F.  C. 
and  in  Pa^r^on  \,Earl  of  Breadalhaney  19th  February  1819,  contained 
in  a  note  subjoined  to  the  former  case.  By  the  latter  decision  it  was 
enforced,  to  the  effect  of  refusing  a  fee  to  a  professional  architect.  On 
the  other  hand,  where  the  arbiters  were  the  ordinary  law-agents  of 
the  parties,  and  made  charges  for  trouble  in  the  submission,  that  being 
done  openly,  the  Court  held  it  no  objection  to  the  validity  of  the 
proceedings  ;  Lyle  v.  Falconer,  2d  December  1842.  An  arbiter  may,  5  D.  236. 
however,  before  accepting  or  proceeding  with  the  submission,  stipulate 
for  remuneration,  and  his  doing  so  does  not  infer  corruption  so  as  to 
vitiate  the  submission  ;  Fraser  v.  Wright,  26th  May  1838.  The  case  I6  S.  1049. 
of  Stewart  v.  Rosa,  21st  February  1822,  shows,  that  arbiters  are  en-  1  S.  835. 
titled  to  find  the  parties  liable  for  the  trouble  and  expense  of  the 
clerk  to  the  submission. 
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M.  653. 


We  have  already  had  occasion  to  notice  the  importance  of  the 
decree-arbitral  being  clear  and  explicit  in  its  terms ;  it  must  also  be 
executed  with  the  statutory  solemnities ;  Short  v.  Habkin,  3d  July  1 71 1. 
Here  a  decree-arbitral  was  found  null,  because  the  writer's  name  and 
designation  were  not  inserted.  It  seems  to  have  been  argued,  that 
informality  is  not  among  the  grounds  of  reduction  admitted  by  the 
Act  of  Regulations  1695,  and  the  answer  was  sustained,  that,  without 
the  legal  formalities,  it  was  not  a  decree-arbitral  in  the  sense  of  that 
Act.  We  had  formerly  occasion  to  refer  to  a  later  decision  to  the 
same  effect:  Percy  y.  Meikle,  25th  November  1808.  The' decree- 
arbitral  may  be  written  upon  the  same  sheet  of  stamped  paper  with 
the  submission,  because  they  form  part  of  the  same  contract ;  Drew 
and  M'MiUan  v.  Manson,  Slst  January  1787. 


Corruption— 

BRIBERT — 
FALSEHOOD. 

See  infraj 
p.  419. 

2  Beirs  App. 
43. 


Qrounhb  Of 

REDUCTION  Of 
DECREES- ARBI- 
TRAL. 


5  Br.  Supp. 
862. 


9  D.  910. 


Corruption  ; 
Bce  suprOf 
p.  408. 


M.  voce  "  Ar- 
"bitration," 
Appx.  No.  6, 


Orounda  of  rediiction  of  decrees-arbitral, — We  have  already  pointed 
out  the  effect  of  the  Act  of  Regulations  1695,  in  limiting  the  grounds 
of  reduction  of  a  decree-arbitral  to  the  specified  grounds  of  corrup- 
tion, bribery,  and  falsehood.  The  effect  of  this  Act,  as  possessing 
statutory  authority,  is  well  known,  and  has  been  expressly  recog- 
nised in  the  Court  of  Appeal.  A  distinction  was,  at  one  time,  taken 
between  different  classes  of  submissions,  so  as  to  exempt  from  the 
operation  of  the  Act  of  Regulations  references  to  men  of  skill  to 
settle  the  terms  of  a  bargain.  The  referees  selected  for  such  a  pur- 
pose were  accounted  arbitrators^  and  not  arbiters — that  is,  not 
absolute  Judges,  but  to  give  an  opinion  which  might  be  corrected  by 
the  Judge,  if  manifestly  unjust ;  the  reference  in  such  matters  of 
adjustment,  which  was  styled  the  reference  of  a  negotium^  being  dis- 
tinguislied  from  the  reference  of  a  lis  or  controversy.  Effect  was 
given  to  this  view  in  the  case  of  Robertson  v.  Clephan,  16th  July  1 756, 
and  a  remit  was  made  to  the  Lord  Ordinary  to  hear  parties  upon  the 
equity  of  the  determination  of  the  arbitrators.  The  same  distinction 
was  again  pleaded  in  Morrisons  v.  Aberdeen  Market  Company^  11th 
March  1847,  but  the  Court  would  not  recognise  it,  and  held  that  the 
Act  of  Regulations  is,  by  established  usage,  applicable  to  the  sub- 
mission of  a  negotium  as  well  as  of  a  lis,  the  view  taken  in  the  case 
referred  to  not  having  been  carried  out  and  engrafted  into  our  law. 

The  term  corruption  in  the  Act  of  Regulations,  we  have  seen,  is 
held  to  apply  to  any  omission  or  failure  in  duty  on  the  part  of  the 
arbiter,  calculated  to  defeat  the  essential  principles  of  justica  Nor 
will  the  limitation  of  the  grounds  of  reduction  be  allowed  to  support 
a  decree-arbitral  obtained  by  the  fraud  of  a  party  ;  and  there  is  an 
example  of  a  decree  being  reduced  on  the  ground  of  such  fraud,  in 
Logan  v.  Lang^  15th  November  1798.  The  effect  of  the  Act  of 
Regulations  in  excluding  all  judicial  correction  of  a  decree-arbitral, 
except  upon  the  grounds  specified  in  that  Act,  is  shown  in  Glasgow, 
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Barrhead,  and  Neilston  Railway  Company  v.  NitsMl  Coal  Company,  u  D.  327. 
2.3d  December  1848,  where  the  Court  refused  to  interfere  on  the 
ground  of  alleged  excess  of  valuation  in  a  decree.     This  case  also 
shows  the  effect  of  a  general  submission  in  embracing  all  questions 
between  the  parties. 

Under  the  head  of  falsehood  in  the  Act  of  Regulations  is  included  Falsehood. 
the  forgery  or  vitiation  of  the  decree-arbitral  by  an  arbiter. 

The  discovery  of  new  matter  after  a  decree-arbitral  is  issued  is  no 
ground  for  reducing  it,  although  the  production  of  it  in  time  might  1  Dew's  App. 
have  prevented  the  decision ;  Sharpe  v.  Bury,  l7th  May  1813.  ^^' 

It  remains  only  to  be  noticed,  that  a  foreign  decree-arbitral  may  be  Foreign  de- 
enforced  in  Scotland,  and  is  protected  by  the  Act  of  Regulations,  !^^^^ 
limiting  the  grounds  of  reduction,  and  cannot,  therefore,  be  challenged  ^-.^^"^J' 
on  the  ground  of  iniquity  ;  Johnson  v.  Crawford,  13th  December  1776.  App*.  No.  4. 

We  have  already  seen,  in  treating  generally  of  the  delivery  of  deeds,  Delivery  <  p 
that  a  decree-arbitral,  in  order  to  bo  binding,  must  be  delivered  or  ^  ^^tl^T 

'  O'  ARBITRAL. 

registered.* 

Enforcement  of  Decrees-arbitral, — As  the  power  of  the  arbiter  is 
simply  to  decide,  he  cannot  of  himself  compel  performance.     The 
measure  of  his  functions  is  the  authority  with  which  the  parties  in- 
vest him ;  and  if,  therefore,  the  submission  only  empowers  him  to 
decide,  and  simply  obliges  the  parties  to  implement  his  decision,  then 
the  decree-arbitral  must  be  enforced  under  that  obligation  by  an 
ordinary  action  at  law,  the  arbiter  having  no  power  in  such  a  case  to 
grant  a  warrant  for  diligence.     Should  the  submission  contain  a  con-  Keoibtration 
sent  to  registration,  that  will  not  warrant  diligence,  unless  there  be  a  ^^  decree- 
consent  to  registration  of  the  decree^arbitral,  as  well  as  of  the  submis- 
sion ;  Knox  y,  Hume,  12th  March  1707.     In  order,  therefore,  that  M.  625. 
the  decree-arbitral  may  be  a  warrant  for  summary  diligence,  the  par- 
ties must  give  an  express  consent  to  that  effect,  and  such  consent 
may  be  given  either  in   the  submission  or  in  a  separate  writing ; 
BaHlie  and  Rogers  v.  Pollock,  19th  May  1829.     Here  the  consent  was  7  S.  619. 
contained  in  a  minute  indorsed  on  the  submission  during  the  course 
of  the  proceedings.    The  decree-arbitral  is  not  a  warrant  for  diligence, 
unless  the  document  containing  the  party's  consent  to  registration  be 
also  produced ;  Muirhead  v.  Stevenson,  19th  February  1848.  10  D.  748. 

Style  of  the  Submission, — The  examination  which  we  have  made  of  Sttle  op  sdb- 
the  legal  requisites  and  effects  of  the  deed  of  submission  sufficiently  *'»*8^<^''- 
shows  what  is  essential  in  its  construction  and  terms,  and  it  is  un- 

*  Tbe  delivery  of  a  decree>ftrbitral  to  the  parties  to  the  submission  is  not  essential  to  its 
completion,  and  it  is  validly  issued  if  signed,  and,  within  the  period  prescribed  in  the  sub- 
minsion  for  ifsning  it,  put  by  the  arbiter  in  course  of  transmission  for  the  purpose  of  being 
delivered  ;  M' Quaker  v.  Phoenix  Assurance  Co.,  19th  March  1859.  21  D.  794. 
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necessary,  therefore,  to  go  over  the  style  in  detail.     In  the  Juridical 
Vol.  ii.  p.  163.   Styles,  there  is  the  form  of  a  general  submission,  by  which  the  parties 

refer  all  questions,  claims,  and  differences,  to  two  arbiters,  or,  in  case 
of  their  differing,  to  an  oversman  named.  It  is  properly  provided, 
that,  in  case  the  oversman  appointed  by  the  parties  should  fail  by 
death  or  non-acceptance,  the  submission  shall  devolve  upon  any  other 
oversman  whom  the  arbiters  shall  appoint.  Without  such  a  provi- 
sion, the  arbiters  have  no  power  to  appoint  an  oversman.  Power  is 
next  given  to  the  arbiters  to  receive  the  parties'  claims,  and  take 
proof  by  writ,  witnesses,  or  oath  of  party.  Then  the  parties  bind 
themselves  to  implement  whatever  the  arbiter  or  oversman  shall 
determine  before  a  day  left  blank,  which  we  have  seen  fixes  the  dura- 
tion of  the  submission  to  a  year  and  a  day,  and  the  arbiters  or  overs- 
man  have  power  to  prorogate  at  pleasure.  This  power  the  arbiters 
can  only  derive  from  the  parties.  The  obligation  to  implement  is 
sanctioned  by  a  penalty,  which  forms  a  fnedium  for  recovering  the 
expense  of  enforcing  the  decree-arbitral.  Then  there  is  a  provision, 
that  the  submission  shall  subsist,  and  the  decision  be  binding,  not- 
withstanding the  death  or  bankruptcy  of  either  party.  This  is  indis- 
pensable to  obviate  the  contingency  of  death.  The  bankruptcy  of  a 
party  does  not  terminate  the  submission  ;  but  in  this,  as  well  as  in 
other  respects,  it  is  advisable  to  adhere  to  the  established  form.  We 
have  next  a  very  useful  provision,  to  the  effect  that,  in  case  no  final 
decree-arbitral  shall  be  pronounced,  the  proof  taken  in  the  course  of 
the  submission  shall  be  received  as  legal  probation,  quantum  et  quale, 
in  any  after  submission  or  process  at  law  between  the  parties  regard- 
ing the  same  matter.  This  provision  may  tend  materially  to  save 
trouble  and  expense,  and  to  prevent  the  lapse  of  the  submission  by 
inadvertence  or  otherwise  from  entailing  a  total  sacrifice  of  the  pro- 
ceedings under  it.  Then  we  have  a  consent  to  registration  of  the 
submission,  and  of  the  prorogations,  and  interim  or  final  decrees- 
P.  415.  arbitral,  for  summary  execution.     This,  as  we  have  found,  is  indis- 

pensable with  a  view  to  summary  diligence,  which  cannot  proceed 
unless  the  parties  consent  that  the  decree-arbitral,  as  well  as  the 
submission,  shall  be  registered  for  that  purpose  ;  and  it  is  proper  also 
to  specify  interim  decrees  here,  this  being,  according  to  the  style 
before  us,  the  only  express  authority  to  pronounce  interim  decrees, 
a  power  the  exercise  of  which  without  warrant  from  the  parties  has 
not  been  recognised  by  any  express  authority.  Power  to  award 
expenses  may  be  inserted,  although  it  is  now  well  ascertained  that 
the  arbiter  has  an  inherent  power  to  make  such  an  award. 
The  pkoro-  Form  of  the  Prorogation  and  Devolution, — The  prorogation  is  in 

the  simplest  terms,  thus  : — **i,  the  arbiter  mtfiin  named,  do  hereby, 
"  in  virtue  of  the  powers  conferred  on  me,  prorogate  the  time  for  de- 
*'  termining  tliis  submission  to  the  day  of  The 
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devolution  is  equally  simple : — "  We,  the  arbiters  within  named,  do  The  devolu 
"  hereby  nominate  and  appoint  A,  to  he  oversman,  in  case  we  shall  "^*' 
"  afterwards  differ  in  opinion."  If  a  difference  have  already  oc- 
curred, that  fact  will  be  stated  as  the  cause  of  tlie  nomination.  A 
prorogation  or  devolution  by  the  parties  themselves  is  in  terms 
equally  simpla  These  writings,  we  have  seen,  are  legally  regarded 
as  incidental  steps  of  procedure,  not  requiring  to  be  attested  by  the 
legal  solemnities. 

Style  of  Decree-arbitral — The  decree-arbitral  must  be  attested.*  Decbee-arbi- 
There  are  not  any  voces  signatas  of  indispensable  use  in  a  decree-  p^bati^^  ""* 
arbitral     If  it  is  separate  from  the  submission,  it  will  narrate  the  See  supra, 
terms  of  it,  and,  in  particular,  the  statement  or  description  of  the  P*  ^^^' 
matter  submitted.     It  will  narrate  also  the  acceptance,  the  proroga- 
tions, if  there  are  any,  and,  where  the  decree  is  by  an  oversman,  the 
fact  that  the  arbiters  differed  must  appear.     The  procedure  may  also 
be  stated  in  general  terms,  as  that  the  arbiters  received  the  claims  of 
the  parties,  and  their  written  pleadings — that  he  has  heard  them 
vim  voce  by  themselves  or  their  agents  or  counsel — and  that  he  has 
considered  the  whole  pleadings  and  the  evidence  adduced  by  each 
party  ;  and  then  the  decree  usually  proceeds  in  these  terms : — 
"  And  being  well  and  ripely  advised  in  the  matter^  and  having  God 
"  and  a  good  conscience  before  my  eyes,  I  do  hereby  give  forth  and 
"  pronounce  my  final  sentence  and  decreet-arbitral,  as  follows,  viz.," 
etc.     Then  is  given  the  import  of  the  decision,  which,  as  we  have 
already  had  occasion  to  remark,  must  be  expressed  in  language  free 
from  ambiguity.     If  the  result  is,  that  either  party  is  to  pay  a  sum 
to  the  other,  he  will  be  decerned  and  ordained  to  make  the  payment 

♦  The  judgment  or  report  of  a  judicial  referee  requires  neither  to  be  holograph  nor  tested, 
the  parties  making  the  reference  beiug  held  to  have  contemplated  the  form  in  which  judicial 
referees  make  their  reports,  and  to  have  consented  that  the  authority  of  the  Judge  should 
be  iDterponed  to  a  report  drawn  up  in  that  form. 

The  opinion  of  counsel  given  upon  a  mutual  memorial  is  binding  as  a  decree-arbitral, 
though  authenticated  merely  by  the  counsel's  signature.    The  parties  are  held  to  have  had 
in  ricw  the  invariable  form  in  which  the  opinions  of  counsel  are  embodied ;  Fraser  v.  Lord  7  Bell's  App. 
Lovat,  29th  July  1850.  171. 

A  Scotch  submission  to  an  arbiter  resident  in  England  contained  no  provision  as  to  the 
particnUr  form  in  which  the  decree-arbitral  was  to  be  authenticated.  The  arbiter  issued  an 
award,  which  was  defective  in  the  solemnities  essential  to  make  such  a  deed  probative  by 
the  law  of  Scotland,  but  was  nevertheless  binding  upon  the  parties  by  the  law  of  England. 
It  waa  held,  in  conformity  with  the  opinions  of  the  majority  of  the  whole  Judges,  "  that,  to 
"  giTe  validity  to  a  decree-arbitral  pronounced  by  Mr.  Taylor  in  England  under  the  sub- 
"  mission  in  question,  it  was  not  essential,  that  such  decree  should  be  contained  in  an  in- 
"  stnxmeDt  duly  authenticated  according  to  the  forms  which  the  law  of  Scotland  would 
'*  require  in  such  an  instrument,  if  executed  in  Scotland ;  and  that  this  Court  can  take 
"  cognisaace  of^  and  competently  interpone  its  authority  to,  a  decree-arbitral  contained  in 
ao  instroment  signed  by  Mr.  Taylor  in  England,  which  the  Court  are  satisfied  is  authentic, 
and  does  troly  and  correctly  express  the  final  decision  of  the  arbiter,  although  such  instru- 
ment is  not  authenticated  according  to  any  forms  other  than  have  been  observed  in  regard 
"  to  the  instrument  in  question ;  EarlofHopetoun  v.  Scots  Minet  Company,  6th  Mareh  1856."  18  D.  739. 
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with  interest  from  a  date  specified,  and  thenceforth  until  payment. 
If  expenses  are  awarded,  the  party  who  is  to  pay  them  will  be  found 
liable  to  the  other  in  the  expense  of  the  deed  of  submission  and  the 
expenses  incurred  in  the  course  of  the  proceedings,  payment  of  which 
will  be  decerned  for  as  well  as  payment  of  the  expense  of  recording 
the  submission  and  decree-arbitral.  It  is  usual,  although  not  neces- 
sary, to  decern  for  the  penalty  contained  in  the  submission,  and  the 
arbiter  ordains  the  submission,  acceptance,  prorogations,  and  decree- 
arbitral,  to  be  registered  to  the  effect  specified  in  the  submission. 
Upon  registering  these  documents  an  extract  will  be  obtained,  con- 
taining a  warrant  for  diligence  in  the  form  prescribed  by  the  recent 
Statute. 


The  Judicial  Reference, — Arbitration  is  frequently  resorted  to  in 
the  form  of  Judicial  Reference,  which  takes  place  where,  the  matter 
in  dispute  having  become  the  subject  of  an  action,  the  case  is  sub- 
mitted to  a  private  arbiter  upon  the  suggestion  of  the  Court,  or,  it 
may  be,  upon  the  proper  motion  of  the  parties  themselves.  This  may 
be  done  by  taking  the  suit  out  of  Court  and  executing  a  deed  of  sub- 
mission, but  the  most  common,  and  generally  the  most  beneficial, 
course  is  to  go  to  the  arbiter  under  a  remit  from  the  Court.  By  this 
method  no  deed  is  required,  for  the  cause  in  dependence,  and  the 
reference  becomes  a  part  of  the  judicial  procedure.  The  parties  by 
their  counsel  state  in  a  minute,  that  they  have  agreed  to  refer  the 
action  to  a  person  named,  and  that  the  judgment  of  the  Court  in 
terms  of  the  referee's  decision  or  report  shall  be  final  and  conclusive. 
The  Court  interpones  its  authority  to  this  minute,  and  remits  to  the 
referee  to  consider  the  question,  and  to  report  his  judgment.  The 
referee  then  proceeds  with  the  case,  receiving  the  parties'  evidence 
and  pleadings,  written  or  oral  or  both,  and  pronounces  his  judgment, 
which  may  be  embodied  either  entirely  in  a  report  stating  the  result 
in  the  form  of  findings,  or  in  the  shape  of  a  decree-arbitral  containing 
a  decerniture.  In  either  form  it  has  no  effect  until  it  is  reported, 
and  the  authority  of  the  Court  interponed. 
Proceddri  It  is  not  necessary  here  to  examine  in  detail  the  proceedings  under 

CNDM  JUDICIAL  j^j^jjgjg^j  refcrence.     In  form  and  effect  they  are  similar  to  those  of 
a  private  submission,  with  the  exceptions  necessarily  resulting  from 
the  distinction,  that,  while  in  the  submission  the  arbiter's  powers  are 
derived  directly  from  the  parties,  and  limited  by  the  terms  of  the 
reference,  the  judicial  referee,  in  all  matters  relating  to  the  investi- 
gation and  judgment  of  the  case,  has  the  same  power  as  the  Court 
BRTWEEN  SUB.    would  havc  exercised,  had  no  remit  been  made.     It  results  from 
Mia^oN  AND      this  distinction,  that  the  judicial  reference  does  not,  like  the  submis- 
REFBBMCE.       sion,  lapse  by  the  death  of  a  party,  but,  being  in  reality  a  depending 
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action,  it  subsists  against  his  representatives  ;  Watmo7*e  and  Taylor  1 1>.  743. 
V.  Bums,  l7th  May  1839.*  As  the  action  continues  to  depend,  not- 
withstanding the  reference,  the  same  facilities  can  be  obtained  for 
citing  witnesses  and  havers  before  the  arbiter,  as  in  an  ordinary  suit ; 
and  this  constitutes  a  marked  advantage  of  the  judicial  reference 
over  the  private  submission.  For  the  same  reason,  the  parties  con- 
tinue amenable  to  the  authority  of  the  Court  in  the  proceedings  before 
the  referee,  and  any  irregularity  or  attempt  to  impede  the  proceed- 
ings or  defeat  the  ends  of  justice  may  be  summarily  corrected  and 
punished  by  the  power  inherent  in  the  Court  to  vindicate  its  own 
authority  and  punish  contempt.  Of  this  an  illustration  is  afforded 
in  the  case  of  Shanks  v.  Tenant,  6th  June  1816.  Here  a  party  Hume,  p.  279. 
having  abstracted  and  destroyed  a  minute  of  reference  on  discovering 
that  the  referee's  opinion  was  unfavourable,  it  was  held  competent 
for  the  sheriff  before  whom  the  action  judicially  referred  depended  to 
grant  summary  warrant  of  imprisonment,  to  compel  restitution  of 
the  document.  This  case  may  be  compared  with  Murray  v.  Bisset,  F.  C. 
15th  May  1810.  Here  a  party,  having  failed  to  obtemper  a  sheriff's 
order  to  execute  a  deed  in  accordance  with  a  decree-arbitral,  it  was 
held  incompetent  for  the  sheriff  to  enforce  that  order  by  imprison- 
ment. In  the  latter  case,  summary  incarceration  was  ordered  by  a  See«^a, 
sheriff  in  execution  of  his  own  decree,  which  is  legally  incompetent.  P'  ^^^* 
In  the  former  case,  it  was  awarded  in  vindication  of  the  Court's 
authority  to  punish  contempt,  a  power  necessarily  inherent,  and  which 
forms  an  important  element  in  the  proceedings  under  a  judicial 
reference. 

Tlie  judicial   referee  owes  the  same  duty  to  the  parties  as  the  Referee  must 
Court,  and  he  cannot  effectually  decide  without  hearing  them.     If  he  ^^^  i'abtikb. 
gives  judgment  without  hearing  them,  the  Court  will  remit  the  case  p.  408. 
to  hira,  that  the  parties  may  be  heard  ;  Lyle  v.  Neilson,  loth  June  6D.  1163. 
1844.     A  judicial  referee  is  entitled  to  a  fee  for  his  trouble ;  Baxter  16  S.  1085. 
V.  Maccarthur,  1st  June  1838  ;  and  when  a  fee  of  reasonable  amount 
is  paid  by  a  party,  he  is  entitled  to  recover  one-half  of  it  from  the 
other ;  Edinburgh  Oil  Oas-Light  Company  v.  Glyne's  Trustees,  6th  13  S.  413. 
February   1835;  Drummond  v.  Leslie,  11th   March   1835.     Where  13  8. 684. 
expenses  have  been  awarded  by  the  referee,  but  without  including 
any  fee  to  himself,  it  is  competent  for  the  Court  to  award  a  fee  to 
him,  and  subject  one  party  in  payment  of  it ;  Yates  v.  Mitchell^  7th  10  D.  1233. 
June  1848. 

In   England,  when  the  submission  by  arbitration  is  by  rule  of  Grounds  op 
Court,  which  is  analogous  to  our  judicial  reference,  and  is  of  common  a^jJ^of*^^ 
occurrence,  the  conduct  of  the  arbitrators  and  of  the  parties  may  be  refkreks. 

*  A  judicial  reference  being  merely  a  Bicp  of  process,  falls  along  with  the  process  ;  and  a 
report  made  under  such  a  remit  is,  like  a  referee's  award,  of  no  avail  except  in  the  proceed- 
ing in  which  it  is  made ;  GiUon  t.  Simpton,  14th  January  1859.  21  D.  243. 
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examined  into,  and  if,  on  examination,  it  appears  that  the  arbitra- 
tors have  been  partial  and  unjust,  or  have  mistaken  the  law,  the 
Court  will  not  enforce  performance  of  the  award.  It  is  not  so,  how- 
ever, with  us.  Tliat  an  award  is  iniquitous  or  contrary  to  law  is  no 
more  an  objection,  when  it  is  given  under  a  judicial  reference,  than 
in  a  private  submission.  The  judicial  award  is  protected  by  the  Act 
of  Regulations  1695,  as  well  as  the  decree-arbitral,  and  there  is  no 
distinction  as  regards  the  character  of  the  objections  required  to 
overturn  it.  This  was  expressly  ruled  in  the  case  of  Campbell  v. 
Campbelly  9th  February  1843  ;  and,  in  the  appeal,  Mackenzie  v. 
Oirvan,  9th  March  184.3,  the  statutory  authority  of  the  Act  of 
Regulations  will  be  found  distinctly  stated  by  Lord  Brougham  to 
apply  equally  to  judicial  and  extrajudicial  awards  ;  and  the  opinion 
of  Lord  Campbell  in  the  same  case  very  forcibly  exhibits  not  only 
the  effect  of  the  law  of  Scotland  in  receiving  the  decree-arbitral  and 
judicial  award  as  conclusive  both  as  to  law  and  fact,  but  also  the 
superior  advantages  of  this  rule  over  the  English  practice,  which 
subjects  the  arbitrator's  judgment  in  various  respects  to  the  review 
of  the  Courts.  The  decision  of  the  judicial  referee  cannot,  therefore, 
be  reviewed  by  the  Judge  upon  any  other  grounds  than  such  as 
would  be  relevant  to  infer  reduction  of  a  decree-arbitral ;  Oeorge  v. 
Milne,  4th  February  1836.  An  ineffectual  attempt  to  impugn  a 
judicial  award,  on  the  ground  of  alleged  miscarriage  or  misunder- 
standing on  the  part  of  the  referee  in  dealing  with  the  subject- 
matter,  was  made  in  Brakinrig  v.  Menzies,  17th  December  1841 ; 
and,  in  Wauchope  v.  Edinburgh  and  Dalkeith  Railway  Company,  16th 
June  1846,  a  similar  fruitless  attempt  was  made  to  disturb  an  award, 
upon  the  allegation  that  it  was  contrary  to  the  provisions  of  a  Statute 
on  the  subject  to  which  it  referred  ;  and  in  Anderson  v.  Kinloch,  6th 
February  1836,  where  it  was  alleged  that  the  judicial  referee  had 
put  a  wrong  construction  upon  the  issues  in  the  case  referred,  the 
power  of  the  referee  was  thus  illustrated  by  Lord  Medwyk  : — "  Even 
*^  if  the  arbiter  had  put  a  wrong  construction  on  the  issues,  this  was 
'^  a  mere  error  in  judgment  to  which  a  Judge  presiding  at  a  trial 
"  might  have  been  equally  liable.  But  there  is  this  difference,  that 
"  a  Judge  may  be  put  right  by  a  bill  of  exceptions,  while  an  arbiter 
"  cannot  be  put  right." 

We  have  already  seen,  that  the  benefits  derived  from  a  stringent 
enforcement  of  awards  in  arbitration  have  been  so  clearly  recognised 
in  England  as  to  form  the  express  preamble  or  groundwork  of  a  Sta- 
tute for  giving  further  facilities  for  this  mode  of  settling  disputes ; 
and,  if  this  is  felt  even  where  the  benefit  exists  in  a  degree  compara- 
tively limited,  there  is  certainly  much  greater  reason  for  congratula- 
tion in  regard  to  the  state  of  the  law  in  Scotland,  where  the  authority 
of  the  decree-arbitral  and  judicial  award  is  firmly  established  and 
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recognised  as  final  and  conclusive,  excepting  upon  a  few  clearly-defined 
grounds  of  exception,  involving  a  disregard  of  the  fundamental 
principles  of  justice,  and  that  we  are  thus  exempt  from  the  evils  of 
litigation  in  examining  the  conduct  of  arbitrators  and  parties,  and 
the  conformity  of  awards  with  law  and  facts,  evils  which  are  felt  and 
deplored  in  the  sister  country. 


III.  The  Contract  of  Copartnery. — The  purpose  of  the  contract  DEPmrnoir 
of  copartnery  is  to  regulate  the  conditions  upon  which  two  or  more  t^^  bfpectb 
persons  agree  to  have  a  jomt-mterest  m  the  profit  or  loss  of  one  trade  copabtnbrt. 
or  business  to  be  carried  on  for  their  common  benefit.  It  is  the 
joint  interest  in  profit  or  loss,  along  with  a  partner  or  partners 
chosen  for  the  purpose,  which  constitutes  partnership.  This  conjunc- 
tion creates  in  the  eye  of  the  law  a  separate  persona,  designated  by 
the  name  which  the  partners  adopt  to  distinguish  their  society  ;  and 
that  Persona  is  capable  of  contracting,  of  incurring  liabilities  for 
debt,  and  becoming  the  creditor  of  those  who  grant  obligations  in  its 
favour.  A  partnership  necessarily  acts  through  the  individual  part- 
ners. It  is  by  the  act  of  one  or  more  of  them  expressing  the  common 
will,  that  a  bargain  is  made  or  a  debt  incurred  ;  and,  as  each  partner 
is  responsible  for  the  obligations  thus  undertaken,  and  his  whole 
means  liable  for  its  fulfilment,  and,  as  the  public  is  entitled  to  pre- 
sume, that  the  act  of  a  partner  in  the  partnership  name  is  the  act  of 
the  whole,  it  results,  that,  by  entering  into  the  society,  each  partner 
places  his  whole  property  at  the  disposal  of  his  partners.  Partner- 
ship is  thus  a  contract  of  exuberant  trust ;  and  mutual  confidence, 
therefore,  is  its  indispensable  moral  foundation.  Now,  as  in  every 
case  the  extent  of  possible  abuse  is  proportionate  to  the  degree  of 
trust  reposed,  so  it  is  very  advisable,  that  the  powers  intended  to  be 
conferred  by  the  partners  on  each  other  should  be  clearly  defined, 
and  their  respective  rights  and  liabilities  fixed.  This  may  not  neces- 
.  sarily  affect  their  position  in  relation  to  the  public,  but  it  supplies  a 
rule  which  may  be  always  appealed  to  for  determining,  whether  each 
partner  is  acting  within  the  limits  prescribed  by  the  agreement. 

Writing  is  not  necessary  to  constitute  partnership.     It  may  be  Cokotitdtiom 
proved  by  facts  and  circumstances,  as  in  the  case  of  Livingston  v.  g^p^*™*^' 
Gordon,  1 7th  January  1755,  where,  one  of  three  partners  having  been  m.  14551. 
discharged  and  the  contract  cancelled,  the  business  was  continued  by 
the  two  others  ;  and  in  a  competition  of  creditors  it  was  maintained, 
that  the  two  thus  trading  without  a  contract  did  so  as  individuals, 
but  the  Court  held  them  to  be  a  company.     For  the  causes  already 
explained,  however,  it  is  generally  expedient  that  the  terms  and 
conditions  of  partnership  should  be  fixed  by  contract. 

Tlie  partners  of  a  company  must  of  course  have  a  legal  capacity  to 


422 


LECTURES  ON  CONVEYANCING. 


PART  ir. 


Capacity  op 
parties  to 
rnteb  ivto 
contract  of 
oopartnbbt. 

2  Bell's  Com. 
624,  note  5. 

F.C. 


10  D.  707. 


2  Beirg  Com. 
625,  note  1. 

PORPUSE  OP 
THE  €X>PART- 
IfERY  MUST  BE 
LEGAL. 

10  S.  523. 


2  Beirs  Com. 
646,  note  3. 


Definition  op 
the  business. 


10  D.  1240. 


contract  and  bind  themselves  ;  so  a  pupil  cannot  effectually  subject 
himself  by  a  contract  of  copartnery,  and,  where  a  father  engages  a 
son  in  pupillarity  as  a  partner,  he  has  been  held  personally  liable 
himself  for  the  engagements  of  the  company ;  MacaiUay  v.  Renny, 
15th  February  1803.  A  decision  to  the  same  effect  was  pronounced 
in  Colder  V.  Downie,  1 1th  December  1811;  but  this  case  appears 
from  the  report  to  have  been  decided  upon  specialities,  two  of  the 
Judges  doubting  the  general  doctrine,  and  I  have  not  found  any 
report  of  the  discussion  in  the  Court  of  Appeal,  where  the  decision 
was  affirmed,  14th  April  1815.  It  is  observed  by  Lord  Ivort  in 
Macara  v.  Wilson,  15th  February  1848,  that  a  wife,  though  possessed 
of  separate  funds,  cannot  validly  bind  herself  as  partner  to  her  hus- 
band in  a  contract  of  partnership.  A  company  cannot  be  constituted 
by  one  partner,  a  doctrine  of  great  importance  in  determining  the 
rights  of  creditors  of  a  person  trading  under  a  firm ;  Nairn  v.  Sir 
William  Forbes  and  Co.,  25th  November  1795. 

According  to  the  doctrines  ascertained  in  the  first  branch  of  our 
inquiries,  the  purpose  of  the  contract  must  be  such  as  the  law  permits. 
The  case  o{  A,  B.  v.  G  D,,  12th  May  1832,  was  formerly  referred  to 
as  an  example  of  a  secret  agreement  between  law-agents  being  dis- 
allowed, because  calculated  to  prevent  disinterested  advice  to  clients. 

Tlie  contract  of  copartnery  ought  to  be  completed  with  the  statutory 
solemnities ;  but,  though  informal,  it  may  be  validated  rei  interventu ; 
Hay  V.  Sinclair,  3d  July  1800. 

The  points  of  chief  importance  to  the  Conveyancer  we  shall  examine 
in  the  order  in  which  they  occur  in  the  usual  style  of  the  contract ; 
and  we  shall  thus  have  the  benefit  of  observing  the  legal  principles 
which  regulate  this  contract  in  the  absence  of  conventional  arrange- 
ment, at  the  same  time  that  we  ascertain  in  what  manner  the  legal 
disposition  may  be  controlled  or  modified  by  written  agreement. 

(I.)  The  Business,  and  iJie  Name,  of  the  Firm. — The  Conveyancer 
must  define  the  trade  or  business  which  forms  the  subject  of  the 
partnership,  and  fix  the  company  firm — that  is,  the  social  name  by 
which  the  company  is  to  be  known,  and  to  contract.     By  defining  the 
business,  the  limits  are  established  within  which  the  partners  em- 
power each  other  to  subject  them  in  liability.     This  affords  a  clear 
rule  inter  socios,  and  it  affords  protection  also  against  third  parties, 
who  shall  deal  with  a  partner  in  matters  not  falling  within  the 
business  of  the  partnership.    The  effect  of  the  principle  in  controlling 
the  acts  of  partners  in  questions  among  themselves  has  of  late  been 
strongly  exemplified  in  cases,  where  it  has  been  held  incompetent  for 
one  railway  company,  without  special  power,  to  invest  any  part  of 
its  funds  in  the  stock  of  another  railway  company,  and  such  misap- 
plication may  be  challenged  by  any  one  partner ;  Balfour's  Trustees 
V.  Edinburgh  and  Northern  Railway,  8th  June  1848. 
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Every  partner  has  an  implied  power  of  binding  the  company  by  Subscwptioh 
subscription  of  its  firm.     This  is  a  power  inherent  in  partnership,  and  ^^  ^^'^  **' 
of  which,  as  regards  the  public,  no  prohibition  or  renunciation  in  a 
private  contract  can  strip  a  partner,  because  third  parties  have  no 
notice  of  it.     When  a  partner,  therefore,  accepts  a  bill,  or  otherwise 
contracts  a  debt,  by  the  social  firm  in  the  line  of  the  company's 
business,  or  of  such  a  kind  that  the  contracting  party  may  reasonably 
presume  it  to  be  for  a  company  purpose,  he  thereby  binds  all  the  other 
partners  ;  Dewary.  Miliar^  14th  June  1766.  Here  £160  was  borrowed  M.  14569. 
by  the  acting  partner  of  a  company  in  the  linen  trade,  and  he  granted 
the  company's  acceptance  for  the  amount.     Lord  Kames,  as  Ordinary, 
found  the  other  partners  not  liable,  because  the  managing  partner 
was  not  empowered  by  the  contract  to  borrow  money,  and  all  the 
other  bills  he  had  accepted  were  for  goods  purchased.     The  Court, 
however,  held  the   partners  liable.     In    The  British  Linen  Co,  v.  15  D.  277. 
Alexander,  14th  January  1853,  it  having  been  part  of  the  design  of 
a  partnership  to  raise  money  for  its  objects,  one  partner  was  not 
permitted  to  avoid  liability  for  a  bill  discounted  by  another  for  the 
purposes  of  the  joint  adventure,  on  the  plea  that  ho  did  not  sign  the 
bill.     The   liability  of  partners  could  scarcely  be  illustrated  more 
strongly  than  by  the  case  of  Watson  v.  Smith,  1 7th  December  1806.  Hume,  766. 
Here  a  lad,  just  major,  upon  the  solicitation  of  a  brother,  signed  a 
contract  of  copartnery.     He  never  acted  as  a  partner,  and  received 
no  benefit ;  the  contract  was  not  in  any  way  made  public,  and  it  was 
alleged  to  have  been  destroyed  within  a  few  weeks  after  execution. 
Yet  he  was  subjected  in  payment  of  an  acceptance  under  the  com- 
pany firm,  granted  to  a  party  who  did  not  know  of  the  contract  or 
that  he  was  a  partner  when  he  transacted  with  the  brother.     Thus 
it  is  evident  that,  although  a  party  acts  fraudulently,  yet,  if  the 
fraudulent  transaction  be  in  the  line  of  the  company's  business,  his  Use  of  hame 
partners  are  bound  by  it.     But  where,  on  the  other  hand,  the  com-  ma^^'outok 
pany  firm  is  used  to  create  obligations  in  matters  manifestly  diflerent  lime  op  busi- 
from  the  company's  trade,  the  parties  accepting  such  obligations  are  ''"** 
held  not  warranted,  in  the  absence  of  special  consent  by  the  partners, 
to  presume  that  they  have  authorized  a  liability  not  contemplated  by 
their  contract ;  and,  in  such  circumstances,  the  company's  signature 
gives  no  recourse  against  partners,  without  whose  knowledge  it  has 
been  used.  Thus,  in  M'Nair  and  Co.  v.  Gray,  Hunter,  and  Speirs,  19th  Hume,  758. 
June  1 803,  the  managing  partner  having  subscribed  with  the  com- 
pany firm  a  guarantee  for  the  price  of  sugar  and  molasses  furnished 
to  his  mother,  these  being  articles  in  which  the  company  did  not 
deal,  it  was  held,  that  the  party  furnishing  the  goods,  not  being 
entitled  to  presume  that  they  were  to  be  applied  for  behoof  of  the 
company,  was  not  in  bona  fide  to  act  upon  the  guarantee,  in  so  far  as 
it  might  affect  the  other  partners.      Upon  the  same  principle,  where 
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an  individual  partner  grants  the  obligation  of  the  partnership  for  his 
private  debt,  the  other  partners  are  not  bound  to  the  creditor  accept- 
ing of  such  obligation  in  the  knowledge  of  the  circumstances ;  Clarke 
V.  Shepherdf  30th  November  1821.     Connivance  or  fraud  on  the  part 
of  the  receiver  will  of  course  strengthen   the   objection;  and,  in 
Kennedy,  22d  December  1814,  there  is  an  example  of  the  combined 
objections  successfully  pleaded,  viz.,  that  the  description  of  the  value 
on  the  face  of  the  bill  was  false,  and  that  the  goods  fraudulently 
specified  were  not  in  the  line  of  the  company's  business.     It  is  a 
qualification  of  this  doctrine,  that,  if  the  company  have  notice  of  the 
act  done  by  a  partner  out  of  the  line  of  business,  they  must  disclaim 
it,  otherwise  they  will  be  held  liable.     Accordingly,  in  the  case  of 
Proprietors  of  Bounces  Canal  v.  M' Alpine,  Fleming,  and  Co,,  23d  June 
1791,  the  partner  of  a  manufacturing  company  having  subscribed  for 
two  shares  of  canal  stock,  his  copartners  were  held  to  be  precluded 
from  questioning  their  liability,  by  the  circumstances  that  the  com- 
pany was  named  as  a  proprietor  in  the  incorporating  Act  of  Parlia- 
ment, of  which  they  had  received  a  copy,  and  that  receipts  for  the 
calls  were  granted  to  the  company,  and  the  payments  entered  in  their 
books.     As  an  individual  partner  may  not  step  out  of  the  line  of  the 
company's  business,  so  he  cannot  perform  any  act  of  an  extraordinary 
description,  such  as  cannot  be  presumed  to  have  been  in  the  view  of 
the  partners,  when,  by  the  act  of  copartnery,  they  committed  im- 
plied powers  to  each  other.     A  partner,  therefore,  cannot  effectually 
bind  a  company  to  submit  a  claim  to  arbitration,  that  being  an  ex- 
traordinary act ;  Lmnsden  v.  Gordon,  November  1728.     In  England 
it  is  settled  that  a  power  of  attorney  cannot  be  granted  by  a  com- 
pany without  the  consent  of  all  the  members ;  and  upon  principle  it 
appears  probable,  that  the  same  would  be  held  in  Scotland,  the  ap- 
pointment of  an  attorney  being  virtually  a  delegation  of  the  company's 
powers  as  regards  the  particular  matter  referred  to.     It  results  also 
from  the  nature  of  the  legal  persona  created  by  partnership,  that  a 
company  firm  cannot  be  used  to  pursue  a  criminal  complaint,  the 
right  to  pursue  criminally  being  founded  on  the  sense  of  injury,  a 
feeling  which  an  impersonal  pursuer  cannot  be  presumed  to  entertain; 
Aitken  v.  Rennie,  11th  December  1810  ;  and,  where  an  individual 
partner  pursues  a  criminal  complaint  in  relation  to  company  property, 
the  company  cannot  be  sued  for  damages  on  the  grounds  of  malicious 
prosecution  and  wrongous  imprisonment ;  Arbuckle  v.  Taylor,  1st 
May  1815. 

Before  the  partners  can  be  subjected  individually,  the  debt  must 
be  constituted  against  the  company  ;  but,  after  it  is  so  constituted, 
an  individual  partner  may  be  sued  for  payment  without  calling  the 
company;  M'Tavish  v.  Lady  Saltoun,  3d  February  1821.  When  it 
is  necessary  to  constitute  the  debt  against  the  company,  if  it  ^ 
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dissolved  and  bankrupt,  all  the  partoers  must  be  called ;  Devmr  v.  9  S.  487. 
ifunmck,  23d  Febniar;  1831,  with  the  authorities  there  cited.  In 
mch  actions  each  defender  must  be  individually  amenable  to  the 
jurisdiction  of  the  Court  to  which  ho  is  cited,  the  domicile  of  the 
company  not  being  sufficient  to  subject  him  when  his  residence  is  in 
another  jurisdiction.  One  of  the  purposes  served  by  fixing  the  com- 
pany firm  is,  that  a  name  is  thus  provided  by  which  the  society  may 
sue  its  debtors,  a  mercantile  company  with  a  proper  firm  being  en- 
titled to  sue  by  that  firm,  according  to  decisions  cited  in  treating  of 
the  enforcement  of  obligationa  A  joint-stock  company  with  a  descrip- 
tive firm  may  sue  in  the  name  of  the  firm  and  of  three  individual 
partners,  or  of  a  manager  specially  authorized  in  the  contract  of 
copartnery  ;*  and,  by  7  Geo.  iv.  cap.  67,  banking  companies  in  Soot- 
land,  which  comply  with  the  regulations  of  that  Statute,  are  entitled 
to  sue  by  their  manager,  cashier,  or  other  principal  ofBcer.  All  these 
points  concur  in  National  Exchange  Company  of  Glasgow  v.  Drew  ii  D.  ng. 
and  Dick,  5th  December  18*S. 

While  the  company  is  liable  for  obligations  granted  by  an  indivi-  CoMFiST  mo 
dual  partner  in  the  line  of  its  business,  it  is  not  liable,  on  the  other  y^at»ts.'a  r\ 
hand,  for  obligations  undertaken  by  the  partner  in  his  own  name,  *■*"  obuo* 
and  in  which  he  is  the  proper  debtor,  although  such  obligations  may 
be  connected  with  the  company's  business  and  in  rem  versuvi  of  the 
company.     Thus,  where  a  partner  agreed  to  erect  buildings  for  the 
company,  and  made  a  separate  contract  with  a  bricklayer  for  part  of 
the  work  necessary  to  implement  that  agreement,  upon  the  partner's 
insolvency  the  bricklayer  was  found  to  have  no  claim  against  the 
company;    White   v.  M'liityre,   12th  January  1841.     If  a  partner 3 D. 834. 
shall  employ  the  funds  and  credit  of  the  company,  though  it  may  be 
unwarrantably,  in  a  separate  adventure,  the  company  is  entitled  to 
the  profit  which  may  accrue;  WaMace,  Hamilton,  Js  Co.  v.'Catnpbelt,  1 1'^,5 
8th  June  1821  ;  and,  in  general,  it  is  presumed  that  a  partner,  ac-  ^^^_ 
quiring  a  right  connected  with  the  company's  business,  makes  such 
acquisition  on  behalf  of  tho  company,  the  law  requiring  with  great 
jealousy  that  no  one  partner  shall  profit  at  the  expense  of  the  rest, 
and  that  he  shall  not  even  place  himself  under  circumstances  of  temp- 
tation to  do  so. 

(2.)  Endurance  of  the  contract. — The  next  point  is,  How  long  is  the 
partnership  to  last !     Mutual  confidence  is  an  element  so  essential  in  TEEMiBiTios 
partnership,  that,  where  no  period  of  endurance  is  fixed,  tho  contract  ^ 
tuay  be  terminated  at  the  pleasure  of  any  partner  without  cause 

■  But  it  11  to  I>«  oWmd  that,  in  tbe  cue  nferrol  to  in  tbe  text,  the  defendert  w«Te 
Uld  bound  hy  the  tvTma  of  the  coatntct  "  in  their  cbuacter  of  p&rtnera,  and  hj  the  eipreu 
"oUigationi  nnderUken  b;  Ihem  id  acceptiog  and  rabKriluDg  the  de«d  oftranifer  in  their 
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assigned,  and  with  this  qualification  only,  that,  in  order  to  prevent 
F.  C.  claims  of  damages,  he  must  give  reasonable  notice  ;    Marshall  v. 

BT  death;        Marshall,  26th  January  1815.     From  the  delectus  personce  involved 
in  this  contract  it  results,  also,  that  the  death  of  a  partner  terminates 
it,  unless  the  contrary  be  provided. 
Where  endub-      These  sources  of  uncertainty  to  the  continuance  of  the  partnership 
ijTcootract?'^  are  obviated  by  an  express  provision,  that  it  shall  endure  for  a  spe- 
cified time.     If  the  period  so  specified  be  truly  a  limited  time,  the 
obligation  is  effectual,  although  it  may  exceed  the  probable  duration 
of  the  parties'  lives,  and  it  will  be  binding  upon  their  representatives. 
M.  14603 ;        It  was  SO  decided  in  regard  to  a  contract  for  124  years ;   Warner 
SDow'sApp.    ^  Cunninghame,  24th  January  1798,  aflSrmed  24th  February  1815. 
But  even  when  a  period  has  been  fixed,  a  partner,  and  especially  a 
majority  of  partners,  may  dissolve  before  the  term  has  arrived,  upon 
Erak.  Inst.  Hi.   showing  reasonable  cause  ;  Barr  v.  Spiers,  18th  May  1802,  noted  by 
3. 26.  jjj.  g^i]^  where  two  of  three  partners  were  found  entitled  to  dissolve 

note*"  ^^^'  ^^fore  the  expiration  of  the  contract,  on  the  ground  of  greater  ad- 
vances than  were  contemplated  beingrequired,  and  the  eventual  benefit 
being  doubtful.  Our  Courts,  however,  will  not  exercise  this  power 
without  clear  grounds,  and  it  may  be  held  generally  that  they  will 
interfere  with  reluctance.  This  is  the  mle  in  England,  where  this 
contract  has  been  compared  by  an  eminent  Judge  to  that  of  marriage, 
since  the  parties  to  each  take  one  another  for  better  or  for  worse,  and 
must  not  at  everv  turn  call  upon  the  law  to  rectify  the  consequence 
of  their  own  want  of  foresight. 

In  the  case  of  the  Glasgow  Church-Building  Society,  improbability 

or  difiiculty  of  attaining  a  purpose  was  held  not  to  be  a  relevant  ground 

6  Bellas  App.     to  dissolve  a  society  for  a  public  object ;  and  it  was  laid  down,  that, 

to  justify  the  dissolution,  impossibility  of  accomplishment  must  be 
shown  ;  Bain  v.  Black,  22d  February  1849. 

The  legal  effect  of  a  fixed  period  of  endurance  may  be  controlled 
by  a  special  provision  in  the  contract,  empowering  any  partner  named 
to  retire  at  a  time  which  may  be  specified,  upon  giving  such  previous 
notice  as  may  be  agreed  upon. 

OF  SJi^K^Br        (3.)  Capital  Stock— The  capital  stock  is  the  amount  of  value  pro- 
PARTKER8.         vidcd  iu  money  or  otherwise  to  carry  on  the  joint  business.    By  fixing 

its  amount  the  sum  is  determined  which  in  ordinary  circumstances 
the  company  can  require  each  partner  to  contributa  This,  however, 
is  merely  a  private  arrangement  among  the  partners  themselves,  for 
no  provision  in  their  contract  can  limit  their  liability  to  the  public; 
and,  when  it  becomes  necessary  for  the  company  to  obtain  a  contri- 
bution from  the  partners  over  and  above  their  shares  of  the  stock 
prescribed  by  the  contract,  such  further  contribution  can  be  enforced; 
M.  16405.         Douglas,  Heron  and  Co.  v.  Hair,  24th  July  1 773.     Here  a  loss  of 


■ 
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£70,000  beyond  the  amount  of  the  subscribed  capital  having  been 
incurred,  the  partners  were  held  liable  to  make  it  up  upon  a  call  by 
tlie  company.* 

It  is  only  in  order  to  make  good  the  liabilities  of  the  company  to 
third  parties,  that  a  partner  can  be  required  to  contribute  more  than 
his  share  of  the  capital  stock  agreed  upon.  When  the  capital  is  fixed 
by  the  contract,  that  is  a  fundamental  condition  of  the  partnership, 
and  the  amount  cannot  be  increased  without  the  consent  of  every 
partner.  A  reserved  power  to  a  certain  number  of  partners  to  alter 
the  articles  of  copartnery  gives  no  authority  to  suchlparties  to  increase 
the  capital.  This  was  held  by  a  majority  of  the  whole  Court  in  the 
case  of  a  joint-stock  company  ;  Monro  v.  Edinburgh  Cemetery  Com- 13  D.  595. 
pany,  5th  February  1851.  In  the  subsequent  case  of  Sturrock  v.  13  D.  762. 
Thorns  Executors,  21st  February  1851,  a  difierent  decision  was  pro- 
nounced, but  expressly  on  the  ground  that  the  defender  had  acquiesced 
in  increasing  the  stock. 

Not  only  the  aggregate  capital  must  be  stated,  but,  if  it  is  not  to 
be  contributed  equally,  the  proportion  of  each  partner  must  be  speci- 
fied, otherwise  they  will  be  liable  equally. 

(4.)  Division  of  Profits, — Another  purpose  served  by  setting  forth 
the  proportions  of  capital  stock  is  to  determine,  in  the  absence  of  other 
means  of  ascertaining,  the  mode  in  which  the  profits  are  to  be  divided, 
the  legal  presumption  being,  where  the  shares  are  not  expressed,  that  Legal  prb- 
they  are  to  be  proportional  to  the  capital  contributed.     That  is  the  ^  shares  oi* 
legal  presumption  ;  but  a  partner's  share  is  not  necessarily  proper-  profits. 
tionate  to  his  input  capital,  if  he  can  show  grounds  for  claiming  a 
larger  share,  as  in  the  case  of  Struthey^s  v.  Barr,  19th  May  1826,  2  Wil.  &Sh. 
where,  although  one  partner's  share  of  stock  was  smaller  than  those    ^^' 
of  the  others,  the  Ilouse  of  Lords  held,  upon  the  history  of  the  part- 
nership, that  he  was  entitled  to  an  equal  share  of  the  profits.     When 
neither  the  stock  nor  the  profits  are  specified,  it  is  held  by  Erskine,  Inst  iii.3. 19. 
that  both  are  to  be  presumed  equal,  unless  the  contrary  be  proved, — 
a  doctrine  illustrated  by  M'Whirter  v.  Guthrie,  14tli  February  1822,  i  S.  319. 

• 

*  In  Buchatian  v.  West  of  Scotland  Malleable  Iron  Company,  2l8t  F«bruary  1855,  an  17  D.  461. 
action,  nu6e<l  at  tbeinstjincc  of  a  diBsolved  joint-stock  company  and  ot'tho  ordinary  directors 
thereof,  as  directors  and  as  individuals,  ag.dnst  a  partner,  and  concluding  for  payment  oi 
certain  sams  over  and  above  the  subscribed  capital  to  be  applied  to  meet  the  liabilities  of  the 
company,  was  held  comp^^tent  and  relevant  under  the  terms  of  the  contract  of  copartnery. 
The  Judges  rccogniHed  the  authority  of  Mr.  Bell's  dictum,  that  "  partnership  subsists  after  2  Com.  637. 
••  the  dissoIatioD  for  the  purpose  of  winding  up  the  concern ;"  and  an  opinion  was  expressed, 
that,  where  the  contract  does  not  dtivolve  the  duty  of  winding  up  upon  certain  parties,  action 
for  realizing  the  company  claims  may  competently  be  sued  at  the  instance  of  the  company, 
which  continues  a  separate  persona  in  law  for  that  purpose,  notwithstanding  its  dissolution, 
which  is  in  so  far  as  the  power  of  contracting  new  obligations  is  concerned.  Eefcrence  may 
also  be  made  to  Barclay  and  Others  v.  Laurie,  19th  Febniary  1857,  where  the  instiince  19  D.  488. 
Wled,  the  company  itself  not  appearing  m  pursuer. 


428  LEOTUBBS  ON  CONVETANGING.  PABT  II. 

where  one  of  two  writers  in  partnership  having  claimed  an  extra 

allowance,  on  the  ground  that  he  did  the  greater  part  of  the  work, 

the  Court,  in  the  absence  of  any  condition  to  that  effect,  disallowed 

14  S.  871.        the  claim,  and  held  the  shares  to  be  equal.    The  case  of  Fergusson  v. 

Qraham^  3d  June  1836,  shows  the  application  of  the  same  principle. 

But,  in  following  out  this  rule,  it  is  carefully  to  be  noted,  that  equality 

is  not  to  be  taken  for  granted  from  the  mere  silence  of  the  contract. 

That  was  the  rule  of  the  Civil  Law,  but  it  does  not  hold  in  the  Laws 

of  Scotland  or  England.     With  us  the  silence  of  the  contract  not  only 

does  not  preclude  other  evidence,  but  is  a  ground  for  resorting  to  it, 

and,  when  it  can  be  shown  by  other  evidence  that  the  intention  of 

parties  was  different,  the  presumption  of  equal  shares  will  yield  to 

6  Wil.  &  Sh.     such  evidence.     This  doctrine  was  strongly  declared  by  the  House  of 

1^'^qI         Lords,  14th  February  1831,  in  reversing  Campbell's  Trustees  v.  Thorn- 

son,  26th  May  1829.    Here  there  being  no  conclusive  written  evidence, 

the  Court  of  Session  found,  "  that  the  presumption  of  law  is,  that  there 

*'  was  to  be  an  equal  participation,'"  but  the  House  of  Lords  remitted 

with  instructions  to  have  the  point  of  fact  ascertained  by  a  jury. 

Partner,  A  partner  may  have  a  share  of  the  profits,  and  yet  not  be  subject 

WHERE  EXEMPT  (jq  Iqss  arisinff  from  the  business ;  and  this  state  of  relations  may  be 

FROM  LOSS.  .«!-.  11  1  r     A  •  -i 

inferred  from  circumstances  and  the  conduct  of  the  parties,  notwith- 
standing expressions  in  the  contract,  tending  apparently  to  a  different 
2  Blights  App.  conclusion.     So  it  was  held  in  the  case  of  Geddes  v.  Wallace^  24th 
^'^^'  July  1820,  reversing  the  judgment  of  the  Court  of  Session.     Here  the 

manager  of  a  company  with  a  salary  and  a  share  of  profits  corre- 
sponding to  a  nominal  interest  in  the  capital  stock  created  for  the 
purpose  of  regulating  his  share  of  profits,  was  found  not  to  be  liable 
in  accounting  with  his  partners  for  a  share  in  the  company's  losses. 
But  such  exemption  from  loss  holds  only  in  questions  inter  socios^ 
the  partner  enjoying  the  exemption  being  liable  to  strangers  as  fulljr 
as  if  he  had  no  such  exemption.     The  cases  to  which  we  have  referredL 
teach  very  impressively  the  necessity  of  perfect  explicitness  in  defining**^ 
the  shares  both  of  the  capital  stock  and  of  the  profits,  so  as  to  excludee=^ 
ambiguity  and  risk  of  question. 
Interest  ih  Before  leaving  this  point,  we  may  notice  the  case  of  Venalbles  v.  — 

HOT  neces-        Woody  8th  March  1839,  where  it  was  held,  that  one  may  have  an 

sARiLY  INFER     intcrost  in  the  profits  of  an  undertaking,  without  being  subject  to  th 
TIES  OF  PART-    loss.     Horo  the  exempted  party  permitted  those  with  whom  he  con- 
HERSHip.  tracted  to  publish  a  book,  on  condition  of  their  undertaking  the  whole 

expense,  responsibility,  and  trouble,  and  that  the  author  should  suffei 
no  loss,  and  be  paid  by  a  portion  of  the  profits.  This  was  held  to  be 
a  sale  of  the  author's  labour,  and  not  a  partnership.  The  case,  how- 
ever, was  very  peculiar,  and  the  practitioner  must  not  be  the  less 
mindful  of  the  general  rule  which  attaches  responsibility  for  loss  to 
participation  in  profit. 
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A  partner  is  a  creditor  of  the  company  for  what  he  contributes  to 
its  funds  beyond  his  stipulated  portion  of  capital ;  and,  where  such 
superadvances  were  made,  so  as  not  to  be  revocable  at  the  partner's 
pleasure,  it  was  held,  before  the  recent  Statute  regulating  interest,  not 
to  be  usurious  to  stipulate  for  larger  than  the  legal  rate  of  five  per 
cent ;  Finlayson  v.  Rutherford,  22d  January  1830.  8  8. 374. 

(6.)  Rights  and  liabilities  of  partners. — The  rights  and  liabilities 
of  partners  during  the  subsistence  of  the  contract,  are  such  as  arise* 
from  its  nature  and  objects.  It  is  usual  to  bind  one  or  more  of  them 
to  devote  their  whole  time  and  attention  to  the  business  of  the  com- 
pany, and  when  it  is  intended  that  a  partner  shall  not  have  it  in  his 
power  to  engage  in  other  undertakings,  there  ought  to  be  a  stipula- 
tion to  that  effect.  As  the  parties  are  presumed  to  have  formed  their 
judgment  of  each  other's  qualifications  for  business  before  entering 
into  the  contract,  there  can  be  no  claim  or  liability  for  deficiency  on 
that  score. 

The  principle  of  delectus  personce  excludes  any  partner  from  the  Poweb  to  a»- 
power  of  substituting  a  person  in  his  room  ;  but  he  may  be  enabled  JJT^pYot^y. 
to  do  so  by  a  stipulation  in  the  contract,  that  he  shall  be  entitled  to 
assign.     When  the  power  to  assign  is  coupled  with  a  right  of  pre- 
emption to  the  company,  that  condition  must  be  fairly  implemented  ; 
and,  where  it  was  stipulated  that  a  written  offer  should  be  made  to 
the  company,  verbal  communings  were  held  not  to  supply  its  place, 
and  a  sale  without  a  written  offer  was  found  ineffectual ;  Oibson-Oraig  lo  D.  676. 
V.  A  itken,  2d  February  ]  848. 

The  property  of  the  partnership  does  not  belong  in  separate  shares 
to  the  individual  partners,  but  is  vested  in  the  company  as  a  separate 
persona.  This  rule  holds  even  in  regard  to  heritable  estates  held  or 
purchased  on  account  of  the  company.  By  the  rules  of  the  Feudal 
Law,  heritable  subjects  cannot  be  vested  in  a  company ;  and,  when 
acquired  for  a  partnership,  they  are  usually  held  by  one  or  more 
partners  as  trustees.  Still  they  are  company  property ;  and,  since  Compakt  pbo- 
;hey  become  divisible  among  the  individual  partners  at  the  dissolu-  "*"^' 
;ion  of  the  partnership,  they  are  moveable  as  regards  succession ; 
Minto  V.  Kirkpatrickj  23d  May  1833  ;  Irvine  v.  Irvine,  15th  July  ii  S.  632. 

1851.  13  D.  1367. 

This  is  another  example  of  the  flexible  meaning  of  the  term  "  heir" 
%jdApting  itself  to  the  nature  of  the  property.  As  the  partnership 
property  belongs  to  the  company,  no  partner  can  withdraw  any  portion 
of  it  for  his  own  use,  until  the  company  makes  a  division  ;  and  this 
is  usually  provided  for  by  a  clause  directing  the  profit  or  loss  to  be 
apportioned  at  the  annual  balance. 

We  have  found,  that  the  diligence  of  poinding  is  not  applicable  to  ^^^^^  "<>• 
joint  property.    A  partner's  share  of  the  company  stock  cannot,  there-  A-nAxmKD. 


PARTNERS 
BAKKEUPTCT. 


430  LECTURES  ON  CONVEYANCING.  PART  IL 

fore,  be  poinded.  But  the  creditor  of  a  partner  may  use  arrestment 
in  the  hands  of  the  company,  which  will  affect  any  dividend  or  sum 
instantly  payable  to  him,  and  also  his  share  of  the  stock  as  at  the 
date  of  the  arrestment,  to  be  made  furthcoming  when  the  company  is 
dissolved.     This  point  was  carefully  considered  and  settled,  as  now 

M.  14564.  stated,  in  Neilson  v.  Rde,  19th  November  1 742.  Again,  the  legal  cha- 
racter of  the  company  as  a  separate  persona  is  strikingly  illustrated 
by  this,  that  money  owing  to  it  by  one  of  the  individual  partners  may 
be  arrested  in  his  hands  by  a  creditor  of  the  company.     This  was 

12  D.  46.  decided  for  the  first  time  by  the  whole  Court  in  Hilly,  College  of  Glas- 

gow, 13th  November  1849,  instalments  of  capital  stock  called  up,  but 
not  paid,  being  held  subject  to  arrestment  in  the  hands  of  individual 
partners  of  a  railway  company. 

Effect  op  (6.)  Dissolution  of  Copartnery. — This  contract,  we  have  seen,  is  dis- 

solved by  the  death  of  one  of  the  partners,  or  by  his  renunciation 
when  there  is  no  term  fixed.  The  bankruptcy  of  a  partner  does  not 
of  itself  necessarily  effect  a  dissolution.     Lord  Ivory,  in  his  note  to 

InsL  iii.  3. 26.   Erskine,  holds  it  rather  to  be  a  ground  upon  which  dissolution  may 

M.  14578.         reasonably  be  required  by  the  copartners ;  and,  in  Paterson  v.  Grants 

12th  July  1749,  an  insolvent  partner,  though  unable  to  contribute  to 
loss  upon  the  business,  was  found  entitled  to  continue  participation 
in  the  profits.  But  sequestration,  or  a  trust-conveyance,  which 
divests  the  bankrupt  partner  of  his  property,  necessarily  creates  a 
dissolution. 

Effect  OF  D18-       The  immediate  effect  of  the  dissolution,  when  the  parties'  rights 

SOLUTION.  under  it  are  left  to  the  operation  of  the  law,  is,  that  all  the  partner- 
ship property  which  is  incapable  of  division,  and  as  to  the  disposal  of 
which  the  parties  cannot  agree,  must  be  sold  by  public  auction.  It 
was  so  found  in  regard  to  the  lease  of  a  shop,  after  ascertaining 
by  the  report  of  tradesmen,  that  the  premises  were  not  divisible ; 

F.C.  Marshall  v.  Marshall,  23d  February  1816  ;  and,  wliere  the  remaining 

partners  in  a  newspaper  refused  to  purchase  the  copyright  or  good- 
will, it  was  allowed  to  be  sold  by  auction  without  their  consent ; 

F.  C,  and  1  S.  MVormick  V.  M'Cubbin,  4th  July  1822.  In  order  to  the  winding  up 
of  the  company's  affairs,  the  retiring  partner,  or  the  representatives 
of  the  deceased  partner,  are  entitled  to  have  access  to  the  company's 

2  8.461.  books;    Macgregor  v.  Ma^gregor,  8th  July  1823.     The  affairs  are 

finally  closed  by  dividing  among  the  partners  the  goods  or  funds 
ultimately  realized,  or  by  apportioning  among  them  the  loss  which 
results  after  satisfaction  of  all  the  company's  liabilities,  for  which,  as 

M.  14605.  we  have  seen  in  the  case  of  Douglas,  Heron,  S  Co.,  the  partners  are 
liable  ratcably  according  to  their  shares. 

Winding  up  When  all  the  partners  are  dead,  and  it  can  be  shown  after  the  dis- 

FACTOB.  solution,  that  there  is  great  risk  of  confusion  and  loss,  the  Court  will 
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interpose  by  the  appointment  of  a  judicial  factor  to  wind  up  the 

affairs  ;  Dixon  v.  Dixans,  22d  December  3831,  affirmed  13th  August  lo  S.  178; 

,009'  '  '  ^        6.Wil.&Sh. 

^  o«5^«  App.  229. 

As  regards  liability  to  third  parties,  when  the  dissolution  is  occa-  Notice  op  dis- 
sioned  by  death,  the  party's  decease  is  a  public  fact,  and  all  men  are  solution. 
bound  to  know  it ;  Christie  v.  Royal  Bank  of  Scotiand^  I7th  May  iD.  746. 
1839;  and  Lord  Chancellor  Eldon  held,  that  a  deceased  partner's  Ersk.  Inst.  iii. 
estate  was  not  liable  for  the  subsequent  obligations  of  a  partner  con-  ^' |  ^^»  °°^' 
tinuing  the  business,  although  no  notice  of  the  dissolution  by  death 
were  given.    See  also  Aytoun  v.  Dundee  Banking  Company,  19th  July  6  D.  1409. 
1844.     But,  when  the  dissolution  arises  from  the  retirement  of  a 
partner,  he  remains  responsible  to  all  third  parties  not  certiorated  of 
the  fact  of  his  retirement,  upon  the  principle  that,  after  credit  has 
been  established  by  the  association  of  certain  individuals  under  a 
firm  or  name,  the  public  is  entitled  without  renewed  inquiry  to  rest 
in  the  assurance,  that  the  same  individuals  remain  bound,  until  the 
separation  of  any  one  is  notified,  and  the  identity  of  the  firm  thereby 
destroyed.     This  principle  is  exemplified  in  the  case  of  Dalglei^h  and  Hume,  746. 
Fleming  v.  Sorley,  24th  May  1791,  where  one  who  had  been  partner 
of  a  company  one  year  was  held  liable  for  a  debt  contracted  after  the 
dissolution,  for  want  of  notice.     Notice  of  dissolution  is  generally 
made  by  advertisement ;  and  this  is  sufficient,  when  the  advertise- 
ment is  traced  into  the  hands  of  the  party  claiming ;  Bertram  v.  1  S.  3i4. 
M'Intosh,   13th  February  1822.     But  advertisement   is  unavailing 
unless  it  be  brought  home  to  the  creditor's  knowledge  ;  Sawers  v.  F.  C. 
Tradestown  Victualling  Society,  24th  February  1 81 5.  This  rule  applies 
not  only  to  those  who  have  openly  acted  as  partners,  but  to  secret  and 
dormant  partners  also,  who  cannot  be  relieved  without  notice  ;  Hoy  v.  F.  C. ;  1  Sh. 
Mair  (or  Kay  v.  Pollock),  27th  January  1809.  It  isequivalent  to  notice,  ^^s^^^'  ^^^• 
if  the  firm  under  which  the  business  is  continued  be  obviously  and  dis- 
tinctly changed,  as  that  leaves  no  room  for  presuming  that  the  company 
remains  unaltered  ;  Dunbar  v.  Remmington,  Wilson,  dk  Co.,  10th  March  F.  C. 
1810.     Notice  liberates,  of  course,  only  from  subsequent  obligations; 
and  a  retiring  partner  cannot  be  liberated  from  those  existing  at  the 
date  of  his  retirement,  otherwise  than  by  payment  to  the  creditors  ; 
Ramsay's  Executors  v.  Graham,  18th  January  1814 ;  Milliken  v.  Love  F.  C. 
and  Craw/urd,  23d  February  1803.     In  the  latter  case,  the  retiring  Hume,  754. 
partner  had  left  in  the  hands  of  the  others  sufficient  funds  to  pay 
the  debts,  and  the  creditors  had  received  the  interest  from  the  now 
company  created  after  the  retirement ;  but  this  was  not  held  to  infer 
any  relinquishment  of  his  claim  against  the  retiring  partners,  who 
were  subjected  in  payment  of  the  debt   six  years  afterwards.     A 
deceased  or  retiring  partner  is  effectually  liberated,  however,  if  the 
creditor  discharge  the  old  company,  and  take  the  obligation  of  the 
new  one  ;  Ker  v.  M^Kechnie,  22d  February  1845.     This  is  one  of  the  7  D.  494. 
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cases  in  which  intimation  is  required,  not  as  matter  of  solemnity, 
6  D.  t409.        but  for  information  only,  and  it  was  held  in  the  case  o{Ajftoun,  already 

referred  to,  that  private  knowledge  is  equivalent  to  intimation. 
Spboial  8TIPU-       It  is  impossible  to  defeat  the  rights  which  arise  to  third  parties 
REOARo  to""    upon  a  dissolution,  by  any  provisions  in  a  contract  of  copartnery,  but 
DISSOLUTION  OF  arrangomcnts  may  be  made  to  obviate  the  difficulty  and  inconvenience 
coPABTHKBr.     ^j^igji  fegult  to  thc  partncrs  themselves,  when  their  legal  rights  are 

not  controlled.     With  this  view  it  is  stipulated,  that,  at  the  dissolu- 
tion, the  books  shall  be  brought  to  a  balance,  the  effects  inventoried, 
and  a  complete  state  of  affairs  made  up  and  docqueted.     This  is  a 
security  against  dispute,  or  confusion  in  the  accounts.     Then,  in  the 
event  of  the  property  of  the  company  being  insufficient,  or  not  soon 
enough  realizable,  for  liquidation  of  the  company's  obligations,  the 
partners  bind  themselves  to  pay  by  instalments  corresponding  to  their 
shares  a  sufficient  sum  to  meet  the  engagements.    In  case  of  delay  or 
refusal  by  a  partner  to  concur  in  these  steps,  an  accountant  is  named 
to  make  up  a  state  of  affairs,  and  it  is  agreed  that  his  statement  shall, 
along  with  an  extract  of  the  contract,  be  a  sufficient  warrant  for  dili- 
gence.    Then,  in  order  to  obviate  the  risk  that,  after  the  dissolution, 
the  partners  may  not  be  able  to  agree  in  the  appointment  of  one  of 
themselves,  or  of  another,  to  wind  up  the  affairs,  a  person  may  be 
named  for  that  purpose  in  the  contract,  substituting  several  others 
successively,  in  case  those  first  named  may  die  or  refuse  to  act ;  and, 
to  make  this  nomination  effectual,  the  property  which  shall  belong  to 
the  company  at  the  dissolution  is  disponed  and  assigned  to  the  par- 
ties so  named  in  their  order,  with  power  to  recover  and  apply  the 
same  in  terms  of  the  contract,  with  a  declaration,  that  the  putting  of 
an  extract  into  the  hands  of  any  one  of  them  in  their  order,  shall  be 
sufficient  delivery.   In  order  that  any  partner  may  have  it  in  his  power 
to  prevent  indefinite  delay  in  the  settlement  of  the  company  affisiirs,  s 
provision  is  usually  inserted,  that  if,  at  the  expiry  of  twelve  months, 
or  at  any  other  fixed  period  agreed  upon,  any  part  of  the  company's 
debts  or  goods  shall  remain  unrecovered  or  not  disposed  of,  any  part- 
ner shall  have  it  in  his  power  to  offer  to  sell  his  proportion  thereof  at 
a  price  to  be  paid  immediately,  or  by  instalments  with  security ;  and  if 
such  offer  shall  be  refused,  or  not  accepted  within  a  limited  time,  then 
the  offerer  shall  be  entitled  to  purchase  the  other  partners'  propo^ 
tions  upon  the  same  terms.     This  arrangement  will  also  obviate  the 
necessity  of  a  sale  by  auction.     There  is  generally  a  separate  provi- 
sion for  the  case  of  dissolution  by  death.     It  will  generally  be  an 
object  with  the  survivors  to  continue  the  business  ;  and  it  is,  there- 
fore, desirable  to  make  this  practicable  with  as  little  of  disturbance 
as  possible  to  the  arrangements  existing  at  the  period  of  the  deatb. 
It  is  therefore  provided  that  a  balance  shall  be  made,  and  inventories 
taken,  and  that  the  surviving  partner  or  partners  shall  be  entitled  to 
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purchase  the  deceased's  share  of  the  stock  at  a  certain  rate  in  propor- 
tion to  a  fixed  rule  of  valuation,  which  may  be  the  prime  cost,  or  the 
estimate  made  at  last  balance,  the  price  being  paid  either  imme- 
diately or  by  instalments  secured  by  caution.  In  order  to  obviate  the 
trouble  and  inconvenience  of  a  new  balance  (within  a  short  time,  it 
may  be,  of  the  ordinary  annual  balance),  it  is  sometimes  agreed  (and 
this  is  an  excellent  practical  expedient)  to  dispense  with  a  balance, 
and  to  provide  that  the  deceasing  partner's  share  of  profits  for  the 
period  between,  the  last  annual  ascertainment  and  his  death  shall  be 
at  the  same  rate  in  proportion  to  the  time,  as  the  amount  of  his  share 
then  ascertained. 

Oeneral  Terms  of  Contract  of  Copartnery. — The  other  portions  of  the  Oeneraltbrmb 

lJ'«j.  1i»  1»JVxl_  •         •     ^  i«i  1  OF  CONTRACT. 

deed  m  its  usual  form  arc  explamed  by  the  pnnciples  which  we  have 
found  regulating  this  contract  in  its  uncontrolled  form.  It  commences 
with  an  agi*eement  to  be  partners  in  carrying  on  a  joint  trade  or  busi- 
ness, which  is  specified,  in  a  place  named,  under  a  firm  also  named, 
and  for  a  fixed  term  of  years.  Each  of  the  partners  engages  not  to 
carry  on  any  other  business  without  his  partner's  consent,  but  to  de- 
vote his  whole  time  and  attention  to  the  company's  concerns.  Then, 
there  may  be  a  power  to  any  partner,  upon  due  notice,  to  withdraw 
at  a  fixed  date  before  the  end  of  the  copartnery.  The  amount  of 
capital  is  next  fixed,  with  the  proportion  to  be  paid  by  each  partner. 
It  is  agreed,  that  inventories  of  the  company's  property  shall  be  made 
up  and  subscribed — which  is  important,  in  order  to  preserve  clear 
evidence  of  the  company's  efiects.  It  is  next  agreed  that  all  con- 
tracts and  writings  shall  be  signed  by  the  firm.  Then,  there  is  an 
engagement  to  keep  regular  books,  containing  all  the  company's 
transactions,  besides  a  letter-book,  and  to  balance  the  books  at  least 
once  a  year  upon  a  specified  day,  when  the  profit  or  loss  shall  be 
divided.  There  is  an  obligation  upon  the  partners,  each  to  repay  his 
share  of  whatever  may  be  advanced  by  any  other  partner  beyond  his 
proportion  of  the  capital  stock.  There  may  also  be  stipulations  regu- 
lating the  absence  of  either  partner  upon  the  company's  business,  and 
the  departments  which  they  are  respectively  to  manage.  It  is  not 
uncommon  for  a  contract  of  copartnery  to  contain  a  lease  of  premises, 
belonging  to  one  partner,  for  the  use  of  the  company.  After  the  pro- 
visions in  case  of  dissolution,  which  have  already  been  described, 
there  is  usually  inserted  a  clause  submitting  all  difierences  which 
may  arise  to  an  arbiter,  who,  as  we  have  already  found,  must  be 
named  and  designed  individually,  in  order  to  make  the  reference  eff*ec- 
tual,  since  this  is  a  submission  of  anticipated  disputes.  Here,  also,  it 
is  prudent  to  substitute  other  arbiters  in  case  of  failure  or  non- 
acceptance.  This  submission  will  be  efiectual  only  as  regards  such 
differences  as  the  parties  can  be  held  to  have  had  in  contemplation. 
An  attempt  by  a  partner  to  terminate  the  copartnery,  by  taking 

28 
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wrongous  proceedings  with  a  view  to  procuring  sequestration,  is  not 
a  difference  in  the  sense  of  this  clause,  and  the  jurisdiction  of  the 
Court  upon  such  a  question  is  not,  therefore,  excluded  by  the  clause 
14  D.  633.  of  reference ;  Lauder  v.  Wingaie^  9th  March  1852.  The  deed  con- 
cludes with  the  penalty  for  non-performance,  and  a  consent  to  regis- 
tration of  the  contract,  and  of  any  decree-arbitral  which  may  follow 
upon  it  for  execution. 


Appendix. — Joint-Stock  Companies  Acts,  etc. 

The  following  is  a  short  summaiy  of  the  chief  provisions  of  these  Acts,  the  notice 
of  the  Principal  Act  being  retained  in  the  terms  set  forth  in  the  first  edition.  For 
practical  purposes  the  Acts  themselves  must  be  referred  to. 

Act  1856.       The  Jovnt-Stock  Companies  Act,  1856,  does  not  apply  to  associations  for  the 

Pabt  I.      purposes  df  banking  or  insurance.    Part  I.  regulates  the  constitution  and  inoorpoia- 

§  3.  tion  of  companies  and  associations  under  the  Act.    It  enacts  that  seven  or  more 

persons,  by  subscribing  their  names  to  a  Memorandum  of  Association,  in  the  form 
prescribed  by  the  Statute,  and  by  complying  with  the  statutory  requisites  in  regard 
to  registration,  may  form  themselves  into  an  incorporated  company  with  or  withoat 

§  4*  limited  liability.    Not  more  than  twenty  persons  shall,  after  3d  November  1856, 

carry  on  in  partnership  any  trade  or  business  having  gain  for  its  object,  unless  they 
are  registered  as  a  company  under  the  Act,  or  are  authorized  to  carry  on  business 
by  Private  Act  of  Parliament,  or  by  Royal  Charter  or  Letters  Patent ;  and  where 
any  persons  carry  on  business  contrary  to  this  provision,  each  person  shall  be 
severally  liable  for  the  whole  partnership  debts,  and  may  be  sued  for  the  same 

I  8*  without  joinder  in  the  action  of  any  of  the  other  partners.    Every  subscriber  of  the 

memorandum  of  association  must  take  at  least  one  share  in  the  company,  and  the 
number  of  shares  taken  by  each  subscriber  must  be  set  opposite  his  name  in  the 
memorandum  of  association,  and  upon  the  incorporation  of  the  company  he  is  entered 
upon  the  register  of  shareholders  as  a  shareholder  to  the  extent  of  the  share  so  taken. 

S§  9  &  10.  The  memorandum  of  association  may  be  accompanied  by  articles  of  association  pre- 
scribing special  regulations  for  the  company ;  but  if  no  such  regulations  are  prescribed, 
the  regulations  of  the  company  shall  be  deemed  to  be  those  contained  in  Schedule  B, 

§12.  appended  to  the  Act.    The  memorandum  and  articles  of  association  are  deUvered  to 

the  registrar  of  associations,  who  retains  and  registers  them.  The  registrar  then 
certifies  that  the  company  is  incorporated,  and  in  the  case  of  a  limited  company, 

§  13.  that  the  company  is  limited  ;  and  the  subscribers  of  the  memorandum,  as  well  as 

other  persons  who  shall  become  shareholders  from  time  to  time,  become  thereupon 
a  body  corporate  by  the  name  prescribed  in  the  memorandum  of  association,  having 

§  15.  a  perpetual  succession  and  a  common  seal,  and  with  power  to  hold  landa    As  soon 

as  the  registrar  grants  a  certificate  of  incorporation,  the  company  may  issue  their 
shares,  such  shares  being  personal,  and  not  real,  estate.    In  §§  16  et  eeq.,  the  Act 

§19.  provides  for  a  register  of  shareholders  being  kept.    No  notice  of  trust  shall  be  en- 

tered on  the  register  or  receivable  by  the  company,  the  person  alone  whose  name  is 
entered  in  the  register  being  for  the  purposes  of  the  Act  to  be  deemed  a  shareholder. 
Schedule  F  provides  a  form  of  transfer  of  shares,  but  the  transferrer  remains  the 

§  20.  holder  of  his  share  till  the  transferree  is  entered  in  the  register  book.    A  certificate 
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of  ahares  under  the  compan7*8  seal  is  primd  fadb  evidence  of  a  shareholder's  title  §  21. 
thereto.  Unpaid  calls  are  to  be  deemed  a  debt  due  by  the  shareholders  to  the  §  22. 
company. 

Part  II.  of  the  Statute  provides  for  the  management  and  administration  of  joint-  Pabt  II. 
stock  companies.    There  is  to  be  a  registered  office  ;  and  every  registered  limited  I  28. 
company  must  have  its  name  affixed  to  the  outside  of  such  office.    The  name  must  §  30. 
also  be  engraven  upon  the  seal,  and  mentioned  on  official  publications  ;  and  also  in 
all  bills  of  exchange,  promissory- notes,  indorsements,  checks,  and  orders  for  money 
or  goods  purporting  to  be  signed  by  or  on  behalf  of  the  company,  and  in  all  bills  of 
parcels,  invoices,  receipts,  and  letters  of  credit  of  the  company.     No  company  shall  §  38. 
be  entitled,  without  the  sanction  of  the  Board  of  Trade,  granted  by  license  in  the 
form  of  Schedule  G,  to  hold  more  than  two  acres  of  land.    There  is  a  provision  §  39. 
against  any  registered  company  carrying  on  business  with  fewer  than  seven  share-  §  41 . 
holders.    Any  contract  which,  if  made  between  private  persons,  would  require  to  be 
in  writing,  and  signed  by  the  parties,  may  be  made,  varied,  or  discharged  on  behalf 
of  the  company,  in  writing  signed  by  any  person  acting  under  the  express  or  implied 
authority  of  the  company ;  and  any  contract  which,  if  made  between  private  persons, 
would  be  valid  though  made  by  parole  only  without  being  reduced  into  writing, 
may  be  made,  varied,  or  discharged  on  behalf  of  the  company  by  any  person  acting 
under  its  expressed  or  implied  authority,  all  such  contracts  being  binding  upon  the 
company  and  their  successors,  etc    A  registered  company  may,  by  writing  under  §  42. 
its  seal,  empower  an  attorney  to  execute  deeds  abroad,  and  the  deed  signed  by  such 
attorney,  and  under  his  seal,  is  declared  binding  on  the  company.    A  bill  or  pro-  §  43. 
missoiy-note  shall  be  deemed  to  have  been  made,  accepted,  or  indorsed  on  behalf  of 
a  registered  company,  if  made,  accepted,  or  indorsed  in  the  company's  name  by  any 
person  acting  under  the  company's  express  or  implied  authority.    In  any  bond  and  §  45. 
disposition  in  security  made  accordiug  to  Scotch  Law  by  any  registered  company, 
there  shall  be  implied  the  following  obligations,  unless  words  expressly  negativing 
such  obligations  shall  be  contained  therein,  viz. : — ^An  obligation  on  the  part  of  the 
company  to  pay  the  money  thereby  secured,  with  interest ;  an  undertaking  that 
they  have  power  to  convey  the  property  declared  to  be  conveyed  to  the  heritable 
creditors  firee  from  encumbrances,  and  an  obligation  to  make  and  execute  at  the 
expense  of  the  company  in  favour  of  the  heritable  creditor,  or  any  person  claiming 
through  him,  any  further  deed  necessary  to  give  validity  to  the  security ;  and  if  a 
power  of  sale  is  thereby  given,  it  shall  imply  an  authority  to  sell  by  public  auction, 
or  private  contracts,  altogether  or  in  parcels,  and  to  make,  rescind,  or  vary  contracts 
of  sale  or  re-sale,  without  being  liable  for  loss  ;  and  also  an  authority  to  give  effeo- 
ioal  receipts  for  purchase-monies.    The  bond  and  disposition  in  security  may  be  in 
the  form  of  Schedule  I,  and  must  be  registered  in  the  Register  of  Sasines.    In  any  §  47. 
disposition  of  heritable  property  granted  by  a  registered  company  there  shall  be  im- 
plied, unless  such  implication  be  expressly  excluded,  an  obligation  of  absolute  war- 
randioe,  and  an  obligation  to  complete  the  company's  title  at  its  own  expense,  so  feur 
••  necessary  to  give  effect  to  such  disposition,  and  an  obligation  to  grant,  also  at  its 
own  expense,  any  further  necessary  deeds.    Any  siunmons,  notice,  writ,  or  proceed-  §  55. 
™&  requiring  authentication  by  the  company,  may  be  signed  by  any  director, 
Mcretaiy,  or  other  authorized  officer,  and  need  not  be  under  seal,  and  may  be  in 
writing  or  print,  or  partly  in  writing  and  partly  in  print. 

Ptot  m.  provides  for  the  winding-up  of  joint-stock  companies,  either  voluntarily 
or  judicially. 

Part  IV.  provides  for  the  constitution  and  conduct  of  the  registration  office  of 
eompanies;  and 

By  Part  V.  former  Acts  are  repealed,  and  various  temporary  provisions  enacted. 

T\u  Jaini^Stock  C(mpanie$  Jet,  1857,  repeals  the  4th  section  of  the  Principal  Act,  Act  1857. 
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and  re-enacts  its  provisions,  varied  in  expression.  It  is  now  made  applicable  to 
more  than  twenty  persons  carrying  on  in  partnership  *'  any  trade  or  business  having 

§  4.  '*  for  its  object  the  procurement  of  gain  to  the  partnership."    Any  person  may  now 

obtain  from  the  registrar,  on  payment  of  five  shillings,  a  certificate  of  the  incorpora- 

§  5.  tion  of  any  company.    Power  is  given  to  limited  companies  to  convert  paid-up 

shares  into  stock,  and  regulations  are  made  in  regard  to  registering  share- 
holders. 

§§  11,  22.  Additional  powers  are  given  to  facilitate  the  winding-up,  under  Part  III.  of  the 

Principal  Act ;  and  the  provisions  of  the  Principal  Act  are  in  some  respects 
amended. 

§§  23,  25,  26,        The  provisions  of  Part  V.  of  the  Principal  Act  are  in  some  respects  altered  and 

^^  27.  amended. 

§  24.  Where  a  limited  company  is  pursuer  in  an  action,  the  judge  may,  if  it  be  proved 

to  his  satisfaction  that  there  is  reason  to  believe  that  if  the  defender  is  successful 
the  company's  assets  will  be  insufficient  to  pay  his  costs,  require  sufficient  security 
to  be  given  for  the  costs,  and  sist  procedure  until  it  is  given. 

§  28.  Section  28  sets  forth  the  penalties  and  consequences  ensuing  on  default  in  the 

registration  of  a  company  required  to  be  registered  under  the  Act.  These  are,  that 
(1.)  the  company  shall  be  incapable  of  suing,  but  may  be  sued ;  (2.)  no  dividend 
shall  be  payable  ;  (3.)  each  director  or  manager,  for  each  day  company  is  in  default, 
shall  incur  a  penalty  of  £5^  which  may  be  recovered  by  any  person  for  his  own  use  ; 
but  the  default  shall  not  render  the  company  illegal. 

§  30.  An  existing  company  authorized  to  register,  having  a  portion  of  its  capital  con- 

verted into  stock,  shall  register  the  amount  of  the  stock  belonging  to  the  company, 
and  names  of  persons  who  were  holders. 

Bankiho  Coif-  The  Joint-Stock  Banking  Companies  Act,  1857. — The  Joint-Stock  Companies 
20^i^V^'  ^^  ^^^^'  ^^^'  ^^  incorporated  with  this  Act.  The  second  section  of  the  Act  of 
c.  49  i  2.  l^^  is  repealed  in  so  far  as  relates  to  persons  associated  together  for  the  purposes 

of  banking  ;  but  no  Banking  Company  shall  be  registered  as  a  limited  company. 
§  ^«  Existing  Banking  Companies  in  Scotland  formed  under  the  Act  10  Vict  c  75, 

are  required  to  register  on  or  before  1st  January  1858.    The  consequences  of  de&ult 

in  registration  are  similar  to  those  above  noticed  as  contained  in  section  28  of  the 

Act  of  1857. 
§  6.  Banking  Companies  of  seven  or  more  persons,  with  a  fixed  capital  divided  into 

shares,  also  of  fixed  amount,  legally  carrying  on  business  before  the  passing  of  tbo 

Act,  and  not  required  to  register,  are  authorized  to  register  under  the  Act. 
§  12.  The  Act  10  Vict.  c.  75,  is  repealed  as  respects  future  Banking  Companies^  aod 

other  Banking  Companies  after  registration. 
§  13.  New  Banking  Companies  consisting  of  seven  or  more  persons  may  register  under 

the  Act  as  a  company  other  than  a  limited  company,  provided  capital  is  divide^^ 

into  shares  of  not  less  than  £100  each.    Not  more  than  ten  persons  shall  foi 

themselves  into  a  Banking  Company,  or  carry  on  such  business  without 

tion. 
16*  The  nineteenth  section  of  Principal  Act  1856  not  to  apply.    Provision  is 

§  16.  for  the  transfer  to  the  Company  itself  of  heritable  and  moveable  estate  vested 

trustees  for  a  company  afterwards  registered. 
1 19<  This  Act  does  not  affect  the  Act  9  Vict  c.  38,  or  any  other  Act  relating  to 

Issue  or  circulation  of  bank  notes. 

20  &  21  Vict        Ad  to  Amend  Joint-Stock  Companies  Act,  1856  (25th  August  1857).— The 
^*  of  this  Act  is  to  enact  that,  in  so  ficur  as  relates  to  Insurance  Companies,  the 

7  &  8  Vict.  c.  110,  or  any  other  Act  amending  the  same,  is  not  repealed  by  the 

of  1856  and  1857. 
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Ad  to  Amend  the  Joint-Stock  Companies  Jets  1856  and  1867,  and  the  JoinJtrStock  21  &  22  Vict 
Banking  Companies  Ad,  1857. — This  Act  contains  additional  provisions  for  the  «•  60. 
nding-up  of  joint-stock  companies  incorporated  under  the  former  Acts. 

Ad  to  Enable  Joint-Stock  Banking  Companies  to  he  formed  on  the  principle  of  21  &  22  Vict. 
Limited  LiaMlity. — This  Act  repeals  so  much  of  20  &  21  Vict.  c.  49  as  prohibits  a  ^-  ^^• 
Banking  Company  from  being  formed  under  that  Act  with  limited  liability,  or  pro- 
hibits an  existing  Banking  Company  from  being  so  registered.    There  can  be,  how- 
erer,  no  limited  liability  in  respect  of  the  issue  of  bank  notes. 

On  registration  with  limited  liability,  notice  is  to  be  given  to  customers,  and,  in 
defeialt  of  notice,  unlimited  liability  is  to  continue  to  such  customers. 


IV.  The  Contract  of  Marriage. — In  order  to  understand  clearly  Effbot  of 
the  object  and  effect  of  the  usual  provisions  of  the  marriage-contract,  ^^^^^ 
it  is  necessary  to  keep  in  view,  what  dispositions  the  law  makes  by  cohtract. 
its  own  authority,  in  relation  to  the  property  of  those  who  form  this 
society.    If  the  legal  effects  were  in  all  cases  those  best  suited  to  the 
adjustment  of  eventual  rights,  there  would  be  no  occasion  for  conven- 
tional provisions,  since  it  is  the  object  of  these  to  control,  and,  it  may 
be,  to  counteract  the  results  which  the  law,  by  its  own  rules,  would 
produce.    Without  knowing,  therefore,  the  legal  disposal  of  property 
subject  to  the  relation  of  marriage,  it  is  impossible  to  have  any 
accurate  perception  of  the  design  and  meaning  of  the  marriage- 
contract. 

The  fundamental  principle,  by  which  the  rights  now  referred  to  are  Communion  of 
regulated,  is,  that  all  the  members  of  the  society  created  by  marriage 
lave  an  interest  in  the  common  property.  That  property  consists  of 
whatever  belongs  to  the  contracting  parties ;  and  the  members  of  the 
«ociety  are  these  parties  themselves,  and  the  children  who  may  spring 
Xrom  the  union.  The  principles  of  the  feudal  system  do  not  permit 
'^he  feudal  relation  to  be  disturbed  by  an  entire  subjection  of  the 
heritable  property  to  the  social  interests  ;  and,  therefore,  the  husband 

wife  does  not  cease  to  have  the  exclusive  right  to  the  heritage 

hich  either  of  them  possesses  or  may  acquire ;  and  the  same  system, 
t J  the  law  of  primogeniture,  gives  precedence  in  the  inheritance  of 
»^ch  property  to  the  eldest  son.  But,  with  regard  to  the  rents  of 
J^critage  accruing  during  the  marriage,  and  generally,  to  all  property 
of  a  moveable  nature — embracing  corporeal  moveables,  and  money  not 
^x^Tested  in  bonds  bearing  annual-rent — with  regard  to  these,  the  law 
P^^uces  an  interest  called  the  communion  of  goods,  comprising  every- 
*  *iing  belonging  to  the  husband  and  wife  of  a  simple  moveable  nature, 
'^lich  become  subject  to  certain  legal  rights  and  claims  on  behalf  of 
^^eiy  member  of  the  family.  In  order  to  bring  any  fund  within  the 
Communion  of  goods,  it  must  have  existed  and  -been  possessed,  as  an 
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existing  vested  interest,  during  the  marriage.  The  contents  of  a  policy 
of  insurance,  made  by  a  husband  upon  his  wife's  life,  and  payable  six 
months  after  her  death,  do  not,  therefore,  fall  under  the  communion, 
and  the  wife's  next  of  kin  were  not  allowed  to  participate  in  such  a 
t69.  policy,  in  Wight  v.  Brovm,  27th  January  1849. 
iWh',  AND  But,  although  this  fund  is  affected  by  common  interests,  it  is,  during 
or  AD-  j^i^Q  marriage,  under  the  absolute  control  and  administration  of  the 
husband,  and  the  surrender  or  abatement  of  the  wife's  rights  is  so 
complete,  as  to  operate  in  law  as  an  assignation  by  her,  insomuch 
that  the  goods  in  communion,  though  comprehending  her  property, 
can  be  attached  for  her  husband's  debts.  His  right  embraces  the 
rents  and  annual  profits  of  her  heritable  subjects,  and  extends  also 
to  such  moveable  property  as  she  shall  acquire  during  the  marriage.^ 
On  the  other  hand,  the  husband  becomes  liable  for  his  wife's  debts  of 
a  like  nature  with  the  rights  falling  under  the  communion,  although 
these  may  exceed  the  amount  of  her  property  assigned  by  the  nuiniage; 
and  this  liability  continues  until  the  dissolution  of  the  marriages.  But^ 
although  the  joint  property  thus  becomes  virtually  the  husband's,  and 
may  be  expended  or  disposed  of  by  him  during  the  subsistence  of  the 
marriage,  the  law  does  not  forget  that  it  is  truly  a  communion,  and 
the  wife's  rights  re-emerge  in  a  distinct  form  when  the  marriage  is 
dissolved."!' 
0BT8  OF  PAR-  Tho  cffcct  of  dissolutiou  is  different  according  to  the  length  of  time 
TioM  oF*^  during  which  the  marriage  has  subsisted  ;  and  it  is  also  affected  by 
.BBXAOE.  the  fact  of  there  being,  or  not  being,  issue.  If  it  is  dissolved  by  the 
death  of  either  party  within  year  and  day  (which  means  before  a  fuU 
year,  for  if  any  part  of  the  day  after  have  elapsed,  then  there  has 
been  subsistence  for  year  and  day),  and  without  a  living  child,  then 
matters  return  into  their  previous  position,  the  wife's  property  revert- 
ing to  herself  or  her  heirs  without  burden  or  claim  in  favour  of  the 
husband  or  his  representatives,  and  the  husband's  property,  in  like 
manner,  returning  to  him  or  his  heirs  free  of  any  liability  to  the  wife 
or  her  next  of  kin.  But,  if  there  be  a  living  child  (that  is,  a  child 
heard  to  cry),  then,  although  the  marriage  dissolve  within  year  and 
day,  certain  legal  rights  arise ;  and  such  rights  are  created  also  b? 
the  endurance  of  the  marriage  beyond  a  year  and  day,  whether  thei 
be  issue  or  not.     These  legal  rights  are  the  following,  viz. : — 

When  there  is  no  issue,  the  goods  in  communion  divide  into  t^ 
equal  parts,  one  belonging  to  the  surviving  spouse,  and  the  other 
the  deceased's  next  of  kin.f    When  there  is  issue,  if  the  wife  prer 

*  The  righto  of  the  hnsband  in  regard  to  property  acquired  bj  the  wife  daring 
marriage  are,  bj  the  Conjugal  Righto  Act,  24  &  25  Vict.  cap.  86,  excluded  or  reiti 
in  certoin  circamstanoes.    See  mpra,  pp.  36  and  39,  notes. 
Vict.  c.  23.       t  The  recent  Intestacy  Act,  18  Vict.  cap.  23,  has  operated  an  important  change  f 
roles  of  law  laid  down  in  the  text ;  and  the  resolto,  which,  in  certain  cases,  may 
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cease,  the  division  is  into  three  parts,  of  which  the  children  take  one  See  ti^pra, 
as  their  mother's  next  of  kin,  and  the  remaining  two  continue  with  ^'  '  ^^^' 
the  father,  the  one  in  his  own  right,  and  the  other  in  his  character  of 
administrator-in-Iaw  for  his  children,  but  under  his  absolute  control. 
If  the  father  predecease,  the  division  is  tripartite,  one  share  going 
to  the  widow  jure  relictm — another  to  the  children  under  name  of 
legitim — (that  is,  their  lawful  share,  called  also  "  portion-natural," 
and  "  bairn's  part  of  gear,")  and  the  third,  which  is  called  the  "  dead's 
'*  part,"  going  also  to  the  children  as  their  father's  next  of  kin.  It  is 
only  to  the  legitim  that  the  children  have  an  absolute  right  To  the 
dead's  part,  and  that  falling  under  the  jus  relictos^  they  succeed  as  the 
heirs  in  mohilibus  of  their  parents,  who  may,  accordingly,  dispose  of 
these  portions  as  they  shall  respectively  think  fit.  Such  is  the  legal 
apportionment  of  the  goods  in  communion  upon  dissolution  of  mar- 
riage, and,  in  certain  circumstances,  it  may  be  productive  of  results 
highly  inconvenient  and  inequitable — as,  in  the  case  of  either  party 
possessing  large  personal  property,  if  the  marriage  shall  be  dissolved 
after  year  and  day  and  without  issue,  the  next  of  kin  of  the  other 
party,  who  may  have  contributed  nothing  to  the  goods  in  communion, 
will,  notwithstanding,  be  entitled  to  receive  one-half  of  the  property,  g^  tuwra, 
however  extensive.  p-  438,  note. 

It  is  thus  evident,  that  no  part  of  a  practitioner's  duties  is  more 
important,  than  the  preparation  of  instruments,  whereby  these  effects 
of  the  rules  of  law  may  be  controlled  or  prevented. 

A  contract  of  marriage  may  be  made  either  before  marriage  or 
after  it ;  but  the  effect  of  such  a  deed  made  after  marriage  is  much 
more  limited  than  when  it  has  been  executed  before. 

1.  Antenuptial  Contracts  ofMarrixige. — The  provisions  of  the  ante-  The  artenup- 
nuptial  contract,  as  regards  the  moveable  property  of  the  parties,  to  "'^^  ooktract. 
which  our  view  is  at  present  confined,  are  directed  to  four  leading 
objects,  viz. : — 

To  make  settlements  upon  the  wife,  and  to  regulate  her  rights. 

To  settle  a  provision  upon  the  children,  and  to  limit  their  legal 
<ilaims. 

-"'Q  tbe  absence  of  a  contract  of  marriage,  are  now  not  so  inconTenient  and  inequitable  aa 

**ey  were  before  tbe  passing  of  tbat  Statute  (25th   May  1856).     Tbe  text,  tberefore, 

^■11*  to  be  corrected  witb  reference  to  tbe  provisions  in  sections  6  and  7  of  tbe  Act.    By  tbe 

*<>nner  section  it  is  enacted,  tbat,  "  wbere  a  wife  sball  predecease  her  husband,  tbe  next  of 

^n,  executors,  or  otber  representatives  of  sucb  wife,  wbetber  testate  or  intestate,  sball 

We  no  rigbt  to  any  sbare  of  tbe  goods  in  communion,  nor  sball  any  legacy,  or  bequest, 

or  testamentary  disposition  tbereof  by  sucb  wife,  affect  or  attach  to  said  goods  or  any 

portion  thereof.**     Section  7  enacts,  that,  **  wbere  a  marriage  sball  be  dissolved  before 

^be  lapse  of  a  year  and  day  from  its  date,  by  tbe  death  of  one  of  the  spouses,  tbe  whole 

tights  of  the  survivor  and  of  tbe  representatives  of  tbe  predeceaser  sball  be  the  same  as 

if  the  marriage  had  subsisted  for  tbe  period  aforesaid." 
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To  settle  the  rights  of  the  husband  and  children  in  relation  to  the 
wife's  property. 

To  make  these  arrangements  effectual^  notwithstanding  a  prema- 
ture dissolution  of  the  marriage. 

We  shall  review  these  points  in  their  order : — 


Pbovisiow  to        (1.)  SetUements  upon  the  Wife, — The  purpose  of  these  is  to  provide 

WIDOW  BY  DO 
OF  AKNUITT. 


WIDOW  BY  DOKD  f^^  j^^j.  maintenance  after  the  dissolution  of  the  marriage,  in  case  she 


shall  be  the  survivor ;  and  this  may  be  done  in  various  ways.     The 

other  contracting  party  may  bind  himself  to  pay  her  an  annuity  of  a 

specified  amount  in  the  event  of  her  survivance,  to  commence  at  the 

first  term  after  his  death,  and  be  payable  half-yearly  afterwards  during 

Supra,  p.  211.  ber  life.     Reference  may  be  made  to  our  examination  of  the  bond  of 

annuity,  and  it  is  unnecessary  to  repeat  its  terms.    When  the  widow 

will  have  right  to  an  annuity  or  allowance  from  any  fund  to  which 

the  husband  is  a  contributor,  it  should  be  stated,  whether  the  amount 

provided  in  the  contract  is  or  is  not  inclusive  of  such  separate  annuity. 

Liferent  of         The  wife's  provision  may  be  made  by  the  husband  binding  himself 

BUM  IN  FAVOUR  ^q  Jay  Qut  a  SDCcified  sum,  of  which  she  is  to  enjoy  the  liferent — that 

OF  WIDOW  •/  i  '  J    y 

is,  the  interest  or  annual  proceeds  during  her  Ufa 

Provision  of        Or  she  may  be  provided  in  the  liferent  of  the  whole  or  a  part  of  the 

CONQUEST  IN      conquost — that  is,  of  the  property  which  the  husband  shall  acquire 

WIDOW.  during  the  subsistence  of  the  marriage.     Conquest  includes  only  such 

property  as  one  acquires  by  his  own  industry,  or  by  singular  titles ; 

Erak.  Inst.  iii.  and  in  moveables,  it  does  not  include  what  he  succeeds  to  as  executor 

®-  ^3.  Qf  ^  person  deceased,  or  what  he  gets  by  legacy,  or  by  his  jus  mariii 

In  order  that  there  may  be  a  basis  for  computing  the  amount  of  the 

conquest,  it  is  prudent,  when  settlements  are  made  out  of  it,  to  set 

forth  the  precise  amount  of  the  husband's  fortune  at  the  date  of  the 

marriage.     The  mode  of  accounting,  when  provisions  are  made  out  of 

1  D.  817.         the  conquest,  formed  the  subject  of  discussion  in  Hunter's  Trustees  v. 

Mdcan,  25th  May  1839,  where  it  was  decided,  that  an  annuity  toft 

widow,  not  charged  upon  the  conquest,  is  to  be  reckoned  a  burdeo, 

not  upon  it,  but  upon  the  husband's  previous  estate. 

Tf  it  is  intended  to  restrict  the  widow's  annuity  or  other  provisioD 

^  ^pr  entering  into  a  second  marriage,  that  must  1 


•11  .1  •  !• 
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tual  interest  of  those  who  have  right  to  the  fee  of  the  furniture  may 
lead  to  inconvenient  and  troublesome  interference  and  questions.  In 
Campbell  y.  Stewart,  13th  June  1848,  an  attempt  was  made  to  vest  lOD.  1280. 
the  fee  of  the  husband's  furniture  in  the  wife  during  the  marriage. 
According  to  the  terms  of  the  conveyance  the  wife  had  no  indepen- 
dent power  of  sale,  and  her  right  was  to  cease,  if  she  should  enter  into 
a  second  marriage.  On  these  grounds,  the  possession  remaining  with 
the  husband,  there  was  held  to  be  no  transference,  and  that  the  furni- 
ture was  liable  to  the  diligence  of  the  husband's  creditors.  Indepen- 
dently of  the  restriction  in  the  terms  of  the  conveyance  here,  the 
opinions  of  two  of  the  Judges  held  such  a  transference  by  any  terms 
to  be  inefiectual,  while  the  husband's  possession  continues.  The 
grounds  of  this  opinion  will  appear  in  treating  of  the  transmission  of  See  infra, 
corporeal  moveables.*  P*  *^* 

A  frequent  provision  also  is  an  allowance  to  the  widow  to  purchase  Allowance 
mournings,  and,  as  the  annuity  or  liferent  does  not  usually  commence  and  i»terfm**' 
until  a  term  after  the  husband's  death,  it  is  provided  either  by  a  alimbkt. 
general  obligation,  or  by  appointing  a  sum  for  the  purpose,  that  she 
shall  be  alimented  from  the  period  of  the  death,  until  the  first  term's 
annuity  becomes  payable. 

These  are  the  customary  provisions  settled  upon  a  wife  in  an  ante- 
nuptial contract.     They  are  designed  to  come  in  place  of  the  jus  re-  Dmcharge  of 
UcUb  ;  but  special  provisions  do  not  necessarily  exclude  that  right.    In  ^^  *"«*»^'^- 
order  to  be  efiectually  excluded,  it  must  be  discharged  either  in  ex- 
press terms,  which  is  the  proper  and  advisable  method,  or  by  settle- 
ments of  such  a  kind  and  amount  as  raise  the  presumption,  that  it 
was  intended  to  discharge  the  jus  relictce.     Of  the  implied  discharge 
there  is  an  example  in  Riddel  v.  Daiton,  28th  November  1781,  where  M.  e467. 
the  husband  having  settled  upon  his  wife  the  liferent  of  his  whole 
effects  heritable  and  moveable,  and  she  having,  in  the  event  of  her 
predecease,  conveyed  to  him  her  share  of  the  goods  in  communion 
and  other  rights,  it  was  decided,  that  her  acceptance  of  the  universal 
liferent  virtually  implied  a  renunciation  of  the  jus  relictw.     But,  if  the 
settlement,  by  which  such  a  liferent  is  provided,  be  revocable,  her 
consent  to  it  does  not  imply  a  renunciation  of  her  legal  rights ;  and  a 
husband  having  revoked  a  settlement  of  that  nature  after  his  wife's 
death,  her  next  of  kin  were  found  entitled  to  a  share  of  the  Sfoods  in  Vide  supra, 
communion  ;  Leighton  v.  Russell,  1st  December  1852.     Of  the  express  ^^ry  UT 
discharge  we  have  already  had  an  example  in  Johnstone  v.  Coldstream,  5  D.  1297! 
30th  June  1843,  where,  by  a  consent  inserted  in  the  testing-clause,  a 

*  ^^1lere  a  husband  had,  by  antenuptial  contract,  made  over  to  his  wife,  in  case  of  her 
suniTance,  his  whole  household  furniture,  and  had  been  sequestrated  shortly  before  his 
death,  it  was  held,  that  the  widow  had  no  claim  to  be  ranked  as  a  creditor  for  the  value  of 
the  furniture,  of  which  he  had  been  divested  in  his  lifetime ;    Darling  y.  Mein,  20th  14  D.  206. 
December  1851. 
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wife  accepted  of  provisions  declared  to  be  in  full  satisfaction  of  her 
half  or  third  of  moveables  and  other  legal  claims.  Where  the  wife  is 
not  a  party  to  the  deed  bestowing  upon  her  the  liferent  of  all  her  hus- 
band's property,  the  discharge  of  the  jtis  relictCB  is  not  implied  by  her 
12  D.  276.  acceptance  of  the  provision  ;  Thomson  v.  Smith,  8th  December  1849. 
But,  although  the  jtis  relictm  be  not  renounced  during  the  marriage, 
it  will  be  held  as  discharged,  if,  after  the  dissolution,  the  widow  shall 
accept  of  provisions  declared  to  be  in  satisfaction  of  it.  But  any  acts 
of  homologation,  however  strong,  will  not  bar  her  from  betaking  her- 
self to  )ier  legal  claims,  if  such  acts  were  done,  while  she  was  ignorant 
of  the  true  state  of  her  husband's  affairs.  Accordingly,  homologa- 
12  8.222.  tion  was  found  not  to  imply  a  discharge,  in  Hope  v.  Dickson^  17th 
5D.  483.  December  1833,  and  Ross  v.  Mdsson,  3d  February  1843,  the  widow 
having  acted  in  ignorance  of  the  extent  of  her  deceased  husband's 
property. 

MoDM  OF  MAK-      (2.)  Settlements  upon  iJie  Children. — These  may  also  be  made  in 

nrO  PROVISIONS  •  rm.  •    •  •    J.      ^   Ai-  'x    1      /•  A 

iH  FAVOUR  OF    vafious  ways.     The  provision  may  consist  of  the  capital  of  a  sum  to 
CHILDREN  OF     \)Q  Hferentcd  by  the  mother — or  the  husband  may  bind  himself  to 
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provide  a  sum  of  a  specified  amount,  or  of  an  amount  varying  accord- 
ing to  the  number  of  children — or  the  children  may  be  provided  in 
the  fee  or  capital  of  the  conquest,  or  they  may  have  the  conquest  or 
a  part  of  it  provided  to  them  in  addition  to  a  provision  by  either  of 
the  methods  already  pointed  out. 
Power  of  The  provision  to  the  children  is  made  subject  to  division  amonir 

DIVISiIOK  ^_ 

them  in  such  shares  as  the  father  shall  appoint  The  power  of  divi- 
sion may  be  extended  also  to  the  mother,  to  be  exercised  by  her  in 
case  of  survivance,  should  the  husband  leave  no  division,  or  to  be 
exercised  by  the  parents  jointly,  or  by  the  survivor,  failing  a  joint 
appointment.     The  power  of  division  being  inherent  in  the  father, 

M.  3193.  Edmonstoun  v.  Ednionstovny  19th  July  1708,  it  may  be  exercised  by 

him,  whether  contained  in  the  contract  or  not  But,  when  a  division 
is  made,  it  must  extend  to  all  the  children,  and,  if  any  are  excluded, 

M.  6849.  it  will  be  reducible  to  the  effect  of  creating  an  equal  division  ;  Camp- 

bell V.  CampbellSf  22d  June  1739.*  This  decision  shows  also,  that  it 
is  competent  to  the  father  to  delegate  the  power  of  division,  and  that, 
if  the  party  whom  he  appoints  to  exercise  it  shall  decline  to  act,  the 
Court  will  not  make  a  division.    When  only  one  of  several  children 

*  The  division  xnnst  not  be  illusorj,  but  the  Court  will  not  interfere  vhere  there  i> 
merely  a  diversity  in  the  amount  of  the  sums  assigned  among  the  children.  The  Cooit 
will  not  set  aside  an  unequal  division,  unless  there  has  not  been  an  honest  exercise  of  the 
parent's  power ;  it  must  be  made  very  clear,  that,  in  the  exercise  of  that  power,  there  bsf 
been  such  improper  proceeding  as  really  had  for  its  object  to  defeat  a  child's  interest  under 
15  D.  S33.  the  deed  ;  Marder's  Truttees  v.  Marder,  29th  March  1853,  where  the  apportionment  of 

£2000  among  two  children,  giving  only  X50  to  one,  was  held  not  illusory. 
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survives,  the  power  of  division  is  evacuated,  and  the  survivor  is 
entitled  to  the  whole  amount  without  any  power  of  restriction  in  the 
father;  Brodie's  Trustees  v.  Mowbray's  Trustees,   12th   November  3  D.  3. 
1840.     If  the  power  of  division  is  not  exercised,  each  child  is  en- 
titled to  an  equal  share,  and  a  posthumous  child  has  a  right  to  a 
share  ;  Oliphant  v.  Oliphant,  19th  June  1793.     The  issue  of  a  child  M.  6603. 
who  has  predeceased  the  term  of  payment  are  entitled  to  the  share 
which  their  parent  could  have  claimed  if  alive  ;  and  that,  although 
there  be  no  extension  of  the  provision,  or,  as  it  is  termed,  substi- 
tution, in  their  favour.     It  was  so  decided,  and  recognised  as  the 
universal  rule,  in  Wood  v.  AitchisoUy  26th  June  1789.     As  the  provi-  m.  13043. 
sion  originates  in  the  father's  act,  his  power  of  division  may  be  ex- 
tended, so  as  to  enable  him  to  apportion  the  share  of  a  predeceasing 
child  among  his  issue.     But  a  father  has  no  power  to  divide  the  share 
of  legitim  descending  to  his  child  among  the  issue  of  that  child. 
This  is  implied  in  Morton  v.  Yowng,  11th  February  1813,  where  it  F.  C. 
was  found,  that  a  father  cannot  appoint  a  substitute  to  his  child,  so 
as  to  regulate  that  child's  succession  as  regards  the  legitim. 

The  provisions  in  favour  of  the  children  are  followed  by  a  declara-  Dmchabob 
tion  that  they  are  in  full  satisfaction  of  their  legal  claims,  and,  in  ^'  *^°"^*'* 
order  to  be  effectual,  this  declaration  must  be  very  precise.     A  dis- 
charge of  all  that  a  child  can  claim  through  his  father  s  death  is  not 
a  renunciation  of  the  legitim.     In  the  words  of  Lord  Stair,  "  Nothing 
"  can  take  away  the  bairn's  legitim,  unless  it  be  discharged,  and  a 
''  presumption  of  accepting  a  tocher  or  portion  in  satisfaction  will  not 
be  sufficient,  unless  it  bear  in  satisfaction  of  the  portion-natural  and 
bairn's  part,  because  the  legitim  is  so  strongly  founded  in  the  law 
•*  of  nature  and  positive  law,  that  presumption  or  conjecture  cannot 
**  take  it  off"    In  consistency  with  this  doctrine  it  was  held  to  be 
no  discharge  of  legitim,  where  a  daughter  acknowledged  that  certain 
sums  had  been  conveyed  to  her  at  her  marriage  in  part  of  her  patri- 
mony ;  Clark  V.  Bums  and  Stewart,  27th  January  1835  ;  and  the  13  S.  326. 
I'eceipt  by  the  daughter  of  a  Scotch  nobleman,  in  articles  of  marriage 
executed  in  England,  of  a  sum  from  her  father  as  "  her  portion  or 
"  fortune,"  was  held  not  to  import  a  discharge  of  legitim  ;  Marquis  of  14  S.  309 ; 
^^eadalbane  v.  Marchioness  ofChandos,  30th  January  1836,  affirmed  App.  377. 
16th  August  1836.     The  claim  of  the  children  to  the  dead's  part  and 
their  mother  s  share  of  the  society  goods*  ought  also  to  be  included, 
^hen  the  renunciation  is  to  embrace  every  legal  claim.     In  treating 
of  the  extinction  of  rights,  we  have  found,  that,  when  a  discharge 
^  special,  general  words  subjoined  to  it  are  limited  to  rights  of  the 
same  kind  as  that  specified ;  and  accordingly,  in  Hepburn  v.  Hepburn,  M.  5056. 
24!th  June  1 785,  the  receipt  of  a  child  for  a  sum  in  full  satisfaction  of 
*U  bairn's  part  of  gear,  portion-natural,  legitim,  and  others  whatsoever 

*  See  wprOf  p.  438,  Note. 
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that  she  could  ask  or  claim  by  and  through  her  father's  death,  was 
held  not  to  imply  a  discharge  of  her  right  to  a  share  of  the  dead  a 
part.  The  terms  used  in  the  ordinary  style,  therefore,  are  properly 
very  particular.  It  declares,  that  the  provisions  made  in  favour  of  the 
child  or  children  shall  be  in  full  satisfaction  of  all  bairn's  part  of  gear, 
legitim,  portion-natural,  executry,  and  everything  else  that  they  could 
claim  or  demand  by  and  through  the  death  of  their  father  and  mother.* 
The  necessity  of  an  effectual  exclusion  of  the  legitim  before  marriage 
is  evident  from  the  consideration,  that,  after  marriage,  that  right 
cannot  be  defeated  by  any  deed  of  the  fatlier  ;  Hog  v.  Hog,  7th  June 
1 791.  Here  a  father  domiciled  in  Scotland  bequeathed  large  personal 
funds  in  England  to  one  of  his  children,  but  the  will  being  challenged 
by  another  child,  the  property  was  held  subject  to  the  claim  of  1^- 
tim.  When  there  is  no  discharge  of  the  legitim,  but  the  wife  has 
discharged  her  jtcs  relictce,  the  effect  of  her  renunciation  is  to  make 
the  division  of  the  goods  in  communion  bipartite,  the  one  share  being 
dead's  part,  and  the  other  legitim ;  Nisbets  v.  Nisbet,  18th  January 
1726,  affirmed  7th  March  1726.  In  this  case  it  was  also  held  by  the 
House  of  Lords,  reversing  the  decision  of  the  Court  of  Session,  that  a 
child  could  not  take  both  his  legitim  and  a  provision  in  his  fathers 
contract  of  marriage,  but  that  the  one  must  be  held  to  be  to  account 
of  the  other.  But,  in  Fraser  v.  Ranken,  17th  December  1835,  a  son 
was  held  entitled  both  to  his  legitim  and  to  his  share  of  a  provision 
by  contract  of  marriage.  The  case  of  Nisbets  is  not  referred  to  in  the 
latter  report.  It  may  be  noticed,  that  a  sum  provided  to  a  child  or 
children  by  antenuptial  contract  is  not,  in  the  sense  of  the  revenue 
Statutes,  a  gift  by  will  or  testamentary  instrument,  and  is  not,  there- 


M.  8198. 

18  D.  703. 


2  D.  1121. 


*  Where  a  father  in  his  lifetime  ohtains  from  a  child,  either  gratnitonslj  or  for  a  valoaUe 
consideration,  a  renunciation  of  legitim,  the  effect  of  this  renunciation  is  to  increase  the 
legitim  fund  falling  to  the  children  who  have  not  renounced,  in  the  same  way  as  if  the  child 
who  renounced  had  predeceased  the  father;  Hog  v.  Hog  or  IxuhUy,  7th  June  1791,  where 
the  discharge  was  granted  hj  the  children  to  their  father  during  his  lifetime ;  and  Lord 
Panmure  v.  Crokatf  28th  Fehruary  1866,  where,  hy  antenuptial  contract  satisfaction  having 
heen  provided  to  the  wife  and  younger  children  in  full  of  jus  reUdce  and  legitim,  the  heir 
was  held  entitled  to  legitim,  and  the  exclusion  of  the  younger  children  found  to  operate  in 
his  favour,  as  their  death  during  the  father's  lifetime  would  have  done.  This  rule  has,  how- 
ever, no  application  where  the  renunciation  or  discharge  has  been  voluntarily  granted  by 
the  children  after  their  father^  8  deaths  such  discharge  operating,  not  in  favour  of  the  chiMrsB 
who  claim  their  legal  rights,  but  in  favour  of  the  general  disponee  :  FUher  v.  Dianm^  l6tk 
June  1840.  The  grounds  assigned  for  the  distinction  arc,  as  laid  down  from  the  Bench  b 
Panmure*8  case,  "  that,  upon  the  death  of  the  father,  the  full  title  to  the  child^s  share  of 
"  legitim  vests  in  the  child,  becomes  that  child's  property,  and  transmits  to  his  represcn- 
"  tatives ;  and,  if  the  child  to  whom  the  legitim  has  then  become  payable  chooaes  to  accept 
"  from  the  general  disponee  the  sum  provided  by  the  settlement  as  in  full  of  legitim,  the 
"  general  disponee  must  either  be  regarded  as  the  purchaser  paying  the  price,  or  as  the 
"  debtor  paying  the  debt ;  and,  in  either  case,  the  benefit  cannot  accrue  to  the  other  chil- 
"  dren  repudiating  the  deed,  whose  shares  of  legitim  had  become  fixed  before  the  chiU 
"  accepting  the  provision  had  exercised  Us  or  her  option." 
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fore,  subject  to  legacy  duty ;  Advocate-Omeral  v.  Trotter,  12th  No-  lo  D.  66. 
vember  1847.* 

One  object  of  marriage  settlements  is  to  secure  the  wife  or  widow  Effect  of  pbo- 
and  children  against  the  bankruptcy  of  the  husband  and  father.     It  ^^^'^^  "^  a"- 
is,  therefore,  of  great  importance  to  observe  the  effect  of  the  provi-  tract  ik  com- 
sions  which  we  have  described,  when  brought  into  competition  with  ^''"'^"  ^*'^" 
the  claims  of  creditors  of  the  husband.     The  risk  of  such  a  competi- 
tion is  one  of  the  grounds  of  expediency  for  executing  a  contract 
before  marriage,  while  the  parties  still  occupy  the  position  of  strangers 
to  each  other  in  the  eye  of  the  law — ^a  position  which  gives  to  their 
contracts  a  higher  degree  of  onerosity  than  they  can  subsequently 
possesa 

Firsty  then,  as  regards  the  wife's  provisions — when  the  obligation  is  Compbtitioh, 
for  an  annuity  to  her  payable  after  her  husband's  death,  that  confers  J^^^d'ot^ 
upon  her  a  jtts  crediti.     She  receives  the  character  and  right  of  a  way  of  am- 
creditor  of  her  husband,  and  is  entitled,  upon  his  bankruptcy,  to  be  ^^^'^^' 
ranked  upon  his  estate,  and  receive  a  dividend  proportionate  to  the 
value  of  her  eventual  annuity.     If  the  husband  is  alive,  the  amount 
ranked  will  be  the  sum  which  would  purchase  an  annuity  of  the 
amount  provided,  payable  to  her  if  she  shall  survive  her  husband. 
If  he  is  dead,  the  ranking  will  be  the  price  of  an  annuity  payable 
immediately,  and  to  continue  during  her  life.     When  there  is  a 
sequestration,  the  Act  2  &  3  Vict.  cap.  41,  provides  for  the  valuation 
of  contingent  rights  in  its  39th  section,  and  by  section  40  for  the 
valuation  of  annuities.*|-    Such  valuation  is  to  be  made  by  the  sheriff, 
when  a  trustee  has  not  been  appointed,  and  by  the  trustee  after  his 
appointment,  subject  to  review.     A  difficult  question  arises,  however, 
when  the  annuity  is  dependent  not  only  upon  survivance,  but  upon 
the  contingency  of  a  second  marriage,  if  the  annuity  is  to  be  restrict- 
tkble  in  that  event.     This  question  will  be  found  raised,  and  opinions 
expressed  upon  it,  but  without  a  decision,  in  the  case  of  Comi>  v.  4  S.  613. 

Chapman,  2d  March  1826. 
When  the  design  is  to  give  the  wife  a  claim,  not  merely  co-ordinate  Mode  of 

^th  the  creditors,  but  preferable  to  them,  the  fund  which  is  to  furnish 

her  provision  must  be  separated,  placed  beyond  the  jus  maritiy  and  pkbfkrablb  to 

expressly  appropriated  to  her  use.   This  may  be  done  either  by  taking  nusai^. 

*ke  right  to  the  wife  herself  excluding  the  jiis  mariti,  or  by  paying 

*  BqcIi  a  proTiaioD  is  liable  to  duty  under  the  Succession  DtUy  Act,  1853,  16  &  17  Vict. 
^  ^1*  It  was  held  hy  the  Lord  Ordinary  (Ardmillan),  and  acquiesced  in,  that  when  a 
P^rty  Iwond  himself  in  a  contract  of  marriage  to  pay  to  trustees  for  the  wife  and  children  a 
^^^  of  £2000,  at  the  first  term  after  his  death,  the  amount  on  becoming  payable  was  subject 
to  QQty  gg  ^  soccession  under  the  Act. 

t  This  Act  having  been  repealed  (supra,  p.  52,  note),  the  provisions  referred  to  in  the 
text  will  be  found  re-enacted  in  the  Bankruptcy  (Scotland)  Act,  19  &  20  Vict.  c.  79,  sections 
^  and  54. 
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it  over  to  trustees,  or  investing  it  in  their  names  for  her  behoof.  The 
object  is  frequently  accomplished  by  insurance  upon  the  husband's 
life,  assigned  to  trustees,  or  effected  in  their  names  under  a  declara- 
tion of  the  purpose  of  the  trust.  When  the  arrangement  is  of  this 
nature,  the  husband  must  be  bound  to  pay  the  annual  premiums, 
and,  if  he  shall  fail,  he  may  be  forced  to  do  so  by  the  trustees,  or  by 
those  appointed  to  attend  to  the  execution  of  the  contract  on  behalf 
of  the  wife  and  children.  If  he  is  possessed  of  funds,  there  may  be 
a  sum  invested  in  name  of  trustees  for  the  wife's  benefit  The  wife 
may  also  be  secured  by  a  cautioner  on  behalf  of  the  husband,  and,  if 
the  terms  of  the  obligation  imply  that  the  cautioner  is  only  liable  if 
the  husband  fail  to  implement  his  obligation,  the  wife  will  be  bound 
to  discuss  the  husband's  estate,  before  insisting  on  a  charge  against 

13  8. 769;        the  co-obligant.     Of  this  there  is  an  example  in  Wishart  y.Wishart, 

A^i:t^^    16th  May  1835,  reversed  12th  May  1837. 

The  most  serious  hazard,  and  against  which  it  is  difficult  to  guard, 
is  that  of  povertj;  resulting  from  the  husband's  bankruptcy  during 
his  life.  This  can  only  be  obviated  by  the  separation  of  a  present 
fund,  and  by  excluding,  in  regard  to  it,  both  the  jus  mariti  and  the 
husband's  power  of  administration.  That  is  a  course,  however,  which 
is  seldom  available,  and  it  is  regarded  with  repugnance  by  those  who 
have  the  feeling  of  a  common  interest  and  a  common  responsibility. 
A  bond  by  the  husband  for  an  alimentary  allowance  during  his  life 
will  give  the  wife  B,jv^  crediti  This  is  common  in  England,  and  the 
Style-book  contains  the  form  of  a  clause  to  the  same  effect  in  a  Scotch 
marriage-contract ;  but  with  us  such  a  provision  is  rare. 

CoMFKTinoH         Secondly,  as  regards  provisions  to  children — it  is  to  be  observed, 

DMH  oTthb'^  that  the  settlement  of  a  sum  payable  at  the  father's  death  gives  to 

MARRiAQE  AKD  thcm  ouly  a  spes  successionis,  and  it  may,  therefore,  be  defeated  by 
'       any  onerous  act  on  his  part,  nor  can  the  children  compete  with  his 

Spes  8wxe»'      creditors  ;  Goddard  v.  Stewards  Children,  9th  March  1 844.      Her^ 
J —         the  provision  was  payable  by  instalments  at  twenty  and  twelve-fo»^^ 

6  D.  1018.  months  after  the  father's  death,  with  interest  from  his  death.  ThJ*** 
children  were  held  not  to  be  creditors.  This  principle  results  fro-  "^ 
the  common  interest  of  the  children  in  the  family  association,  whi<^  ^ 
as  it  secures  to  them  benefits,  so  it  also  imposes  correspondiiff^^ 
liabilities.  They  cannot,  therefore,  be  reckoned  creditors  of  a  fujom^  ^ 
which  being  a  property  in  communion  between  them  and  their  parei^^^ 
is  in  a  sense  their  own.  The  nature  and  force  of  this  principle  ^ 
strikingly  illustrated  by  the  light  in  which  the  law  regards  illegi^^'* 
mate  children.  These  have  no  right  to  legitim,  no  claim  upon  i9f^ 
dead's  part,  no  interest  in  the  family  means,  are  in  the  eye  of  tb^ 
law  strangers,  and,  therefore,  a  provision  to  them  gives  them  ih^ 

F.  C.  position  and  right  of  creditors  ;  BaMantyne  v.  Dunlop,  I7th  February 

1814.     Here  a  bond  of  provision  to  natural  children,  granted  and 
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delivered  by  the  father  while  solvent,  was  held  to  confer  a  jus  crediti,  Hods  w  « 
althougli  not  payable  till  his  death.     The  children  of  the  marriage,  "»«»"  "" 
however,  may  have  a  ju8  crediti  conferred  upon  them,  and  they  will  crediii. 
have  that  right,  if  their  provision  be  made  payable  at  &  fixed  date,  or 
at  a  date  wHch,  though  not  precisely  fixed,  may  arrive  during  the 
father's  life  ;  BaUingall  v.  Hendersons,  31st  January  1 759.     Here  the  H.  12919. 
term  of  payment  was  the  majority  or  marriage  of  each  child,  which 
was  held  to  constitute  them  proper  creditors.     To  the  same  effect  are 
the  cases  of  Jolly  v.  Graham,  24th  February  1824,  and  Cruickahank's  2  S.  730. 
Trustees  v.  Gruick^ank,  2d   November  1853.     The  samo  result  isieD.T. 
produced  if  the  provision,  although  not  payable  till  after  the  father's 
death,  be  made  to  bear  interest  from  the  majority  or  marriage  of  tlie 
children  ;  Mackenzie's  Creditors  v.  His  Children,  2d  February  1 792.  M.  12M4. 
If  the  provision  be  payable  at  the  dissolution  of  the  marriage,  that 
also  will  confer  upon  the  children  tlie  cimracter  of  creditors,  because 
that  event  may  happen  during  the  father's  life      The  payment  at  a 
fixed  term,  or  at  a  term  wliich  may  arrive  before  the  death  of  the 
father,  must  not  be  subject  to  any  condition  or  contingency,  other- 
wise there  will  be  a  mere  spes  successionis.     Accordingly,  in  Brown  v.  F.  c. 
Govan,  1st  February  1S20,  although  the  amount  was  taken  payable 
at  the  children's  majority  or  marriage,  it  was  stipulated  by  a  subse- 
quent part  of  the  deed,  that  it  should  not  be  payable  till  after  the 
father's  death.     The  provision  was,  therefore,  held  not  to  import  a 
jus  crediti ;  and  the  same  rule  was  applied  in  Mactavish's  Children  M.  12322. 
v.His  Creditors,  loth  November  1787,  where,  although  marriage  or 
majority  was  the  stipulated  term,  the  payment  was  dependent  with 
regard  to  its  amount  upon  whether  this  heir  to  a  certain  marriage 
should  succeed  to  the  father's  estate. 

The  children  can  be  made  preferable  to  creditors  only  hj  taking  the  Mode  of  h 

fee — that  is,  the  right  to  the  substance  of  the  property  or  money —  " "" 

out  of  the  father,  and  vesting  it  in  them  or  in  trustees  for  their  ci 
benefit.     We  have  not  space  to  enter  at  present  into  a  full  examlna-  p^^  ~ 
tion  of  the  important  and  difficult  subject  of  fee  and  liferent,  and  rxREic 
sliall  only  explain  some  of  the  familiar  instances  of  the  use  and  effect  cmLui 
of  these  terms.     When  the  fee  of  a  sum  of  money  remains  in  the  f^^ 
father,  it  is  subject  to  the  diligence  of  his  creditors,  and  the  question, 
whetlier  the  children  are  creditors,  will  depend,  as  wo  have  seen,  upon 
the  terms  in  which  the  provisions  to  them  are  conceived.     It  will  not 
ftadily  be  presumed,  that  the  father  has  been  divested  of  the  fee  of 
Ilia  own  money,  unless  terms  be  used  which  admit  of  no  other  con- 
Btmction.     Although,  therefore,  a  bond  for  money  lent  by  the  father 
be  taken  to  the  father  and  mother  in  liferent  and  to  the  children  in 
fee,  the  children  not  being  named,  the  fee  still  remains  in  the  father, 
Wuse  it  is  said  the  law  will  not  allow  a  fee  to  be  in  pendente. 
But,  if  the  father's  liferent  be  qualified  by  the  word  "  aUenarly"  or 


448  LECTURES  ON  CONVByANCING.  PART  II. 

Peovisioh  to  «  onlyP  that  is  held  to  be  an  absolute  restriction,  indicating  that  he 
KEWT,  AKD  is  divested  of  the  fee.  A  preference  may,  therefore,  be  conferred 
CHILDREN  IN      upon  the  children,  by  investing  their  provision  upon  a  title  exclusive 

of  the  father's  right  of  fee,  as,  for  instance,  in  favour  of  the  wife  in 

liferent,  and  the  children  in  fee,  excluding  t\iQ  jus  mariti,  or  in  favour 

of  the  father  in  liferent  for  his  liferent  use  allenarly,  and  the  chil- 

9  S.  269.  dren  in  fee.     In  the  case  of  Macdonald  v.  M^Lachlan^  14th  January 

1831,  a  separate  bond  was  taken  to  the  husband  and  his  wife  and  the 
longest  liver  of  them  in  liferent,  and  to  the  children  already  pro- 
created or  to  be  procreated  in  fee,  whom  failing  to  the  husband  him- 
self and  to  his  heirs  and  assignees.     Under  this  destination  the  fee 
was  held  to  be  in  the  husband,  the  provision  of  liferent  to  him  not 
being  made  absolute  by  the  word  **  allenarly'*  or  "  only**  and  the  words 
substituting  him  upon  failure  of  children  of  the  marriage  being  held 
to  decide  where  the  fee  lay.     Such  questions,  however,  are  always  in 
a  great  measure  dependent  upon  the  circumstances  of  the  particular 
case,  and  the  solution  rests  not  merely  upon  the  words  used,  but 
mainly  also  upon  the  intention  of  the  parties,  as  indicated  by  circum- 
stances which  are  looked  to  in  explanation  of  the  terms.  Tims,  where 
a  sum  was  settled  by  the  husband's  father,  payable  at  his  death,  upon 
the  husband  and  wife  in  conjunct  fee  and  liferent  (an  expression 
which  generally  leaves  the  fee  in  the  person  from  whom  or  from 
whose  friends  the  fund  was  derived),  for  the  liferent  use  allenarly  of 
the  wife  if  she  should  survive,  and  upon  the  children  VMiscituri  in  fee, 
whom  failing  the  husband,  here,  although  the  terms  used  would  ap- 
pear to  indicate  more  decidedly  a  fee  in  the  husband,  than  in  the 
case  of  Macdonald,  yet  the  fee  was  held  to  be  in  the  children  on  ac- 
count of  various  circumstances,  viz.,  the  wife's  money  having  been 
settled  on  the  children,  which  was  held  as  an  equivalent  provision  io 
to  them  on  the  father's  side — the  interest  being  made  payable  to  the 
children,  even  during  the  grandfather's  life,  if  both  parents  should 
predecease  them — a  power  of  division  being  given  to  the  father, 
which,  if  he  was  to  have  had  the  fee,  was  unnecessary,  such  power 
being  inherent  in  a  iiar — and  the  father  being  taken  bound  to  in- 
vest the  sum,  when  it  should  accrue,  at  the  sight  of  persons  named 
12  S.  31.  in  terms  of  the  destination  prescribed  in  the  contract ;  MxUar  v. 

Millar's  Children^  14th  November  1833.     The  pi-esumption  in  favour 
of  the  father,  that  the  fee  is  in  him,  is  counteracted,  if  a  trust  he 
4  S.  110.  created  in  order  to  secure  the  children's  provision ;  Bushby  v.  Renf^li 

23d  June  1825.  Here  the  father  bound  himself  to  pay  £10,000  to  the 
children  of  the  marriage  at  the  first  term  after  the  death  of  the  longer* 
liver,  and  to  infeft  certain  trustees  for  the  children's  security,  th« 
money,  if  he  should  pay  it  to  redeem  the  lands,  being  to  be  lent  hy 
the  trustees  on  security  for  payment  to  himself  of  the  interest  during 
his  life  and  after  his  death  to  his  wife,  and  on  her  death  for  payment 
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of  the  principal  sum  to  tbe  children,  and  failing  them  in  trust  for 
himself  and  his  heirs.  Here  the  settlement  as  regards  the  destina- 
tion was  substantially  the  same  as  in  the  case  of  Macdonald,  vliere 
the  fee  was  held  to  be  in  the  father,  but  the  presumption  of  the  fee 
being  in  the  &ther  was,  in  this  case,  held  to  bo  redargued  by  the 
coDveyance  to  trustees,  and  by  the  security  given  to  them  in  imple- 
ment of  the  obligation,  and  the  fee  was  therefore  held  to  belong  to  the 
children.  The  same  decision  was  pronounced  in  the  subsequent  case 
of  Htrriea,  Farquhar,  <fe  Co.  v.  Brown,  9tb  March  1838,  where  the  16  8. 948. 
opinions  of  the  whole  Court  were  taken,  in  which  opinions  there  will 
be  found  a  full  examination  of  the  law  and  decisions  upon  this  sub- 
ject The  circumstances  of  the  case  were  these  : — In  an  antenuptial 
contract,  the  husband,  standing  infeft  in  certain  lands,  bound  himself 
to  pay  £20,000  to  the  younger  children  of  the  marriage,  payable 
at  such  terms  and  in  such  proportions  as  he  should  appoint,  and 
failing  any  appointment,  six  months  after  his  death  equally  among 
the  children,  interest  to  run  from  his  death.  He  granted  a  precept 
to  infeft  trustees  for  behoof  of  the  younger  children  in  security  of  the 
£20,000,  and  ho  also  disponed  his  lands  to  liimself  and  a  series  of 
heirs  under  burden  of  the  provision  to  the  younger  children.  Infeft- 
ment  having  been  taken  both  by  the  trustees  and  the  husband,  it 
was  held,  in  an  action  at  the  instance  of  subsequent  creditors  of  the 
husband,  that  the  trustees  were,  in  virtue  of  their  infeftment,  entitled 
to  compete  with  the  diligence  of  the  pursuers,  and  to  rank  in  their 
proper  order  according  to  the  preference  conferred  upon  tliem  by 
their  heritable  security.  In  the  case  of  Cruickahank's  Trustees  v.  le  D.  7. 
Cruickshank,  4th  November  1853,  it  was  held  that  provisions  to  chil- 
dren under  antenuptial  contract,  payable  at  majority  or  marriage, 
give  the  children  a  jua  crediti,  and  that  the  father,  having  granted 
heritable  security  therefor  in  favour  of  trustees,  was  debarred  from 
competing,  after  the  children's  majority,  with  their  claims  upon  the 
rents  and  price  of  the  estate,  over  which  their  provisions  had  been 
•ecured  without  any  reservation  of  his  liferent  or  power  of  control. 
The  precise  effect  of  a  trust  is  well  brought  out  in  Wood  v.  Begbte,  7th  '2  !>■  M3. 
January  1850,  where  the  husband  assigned  a  sum  to  trustees,  with 
mstnictions  to  invest  the  capital,  and  pay  the  interest  to  him  during 
life,  and  after  his  death  to  hold  the  capital  for  the  purposes  of  the 
*4rriage-contract.  The  husband  having  been  sequestrated,  his  cre- 
"itors  were  preferred  to  the  liferent,  and  the  marriage  trustees  to  the 
"pitaL  The  effect  of  the  qualifying  word  "  allenarly"  will  be  seen 
^emplified  in  Cunningham  v.  Thomson,  1 9th  June  1827,  where  a  bond  5  S.  8U. 
^  tenns  of  a  settlement,  giving  a  fund  to  a  wife  and  her  husband  in 
liferent  for  their  liferent  use  alienarly,  and  to  the  children  of  the  mar- 
'itge  in  fee,  was  held  to  make  the  parents  lifercnters  and  the  children 
W    When  a  fiind  is  vested  in  the  husband  and  wife  in  conjunct  fee 
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and  liferent,  the  fee,  by  the  ordinary  presumption,  is  in  the  husband, 
and  his  creditors  can,  therefore,  attach  it  under  burden  of  the  wife's 
liferent.* 


CONVSTANCE 

OPTOCHBBTO 

HU8BA1ID. 


8  S.  169. 


M.  9144. 


M.  9201. 

BXSBRYATIOH 
OF  wipe's 
MKAXB  TO  HBR- 
BELF. 

EXCLITSIOH  OP 

jut  mariH  and 

BIOHT  OP  AD- 
mirUTBATION. 


(3.)  Disposal  of  the  wife's  property, — ^The  usual  settlement  of  the 
wife's  property  is  simply  to  convey  it  to  the  husband.  It  then  forms 
a  part,  but  only  a  part,  of  the  consideration  upon  which  the  provi- 
sions granted  by  him  are  made ;  and  the  interests  of  the  widow  and 
children  are  regulated  exclusively  by  these  provisions,  which,  in  their 
amount  and  the  mode  of  securing  them,  will  be  determined  in  some 
measure  by  a  regard  to  the  wife's  means.  The  sum  which  may  be 
given  by  the  wife's  father  along  with  her  hand  is  called  the  tocher. 
When  she  possesses  any  special  fund,  such  as  a  bond,  or  an  expecta- 
tion of  property  to  be  acquired  during  the  marriage,  the  conveyance 
of  such  property  or  expectation  to  the  husband  in  fee  or  liferent  vests 
him  with  a  complete  right,  which  will  be  available  to  himself  or  his 
creditors,  although  he  may  have  failed  to  implement  obligations  in 
the  marriage-contract  to  secure  her  provisions ;  and  his  non-imple- 
ment of  these  does  not  authorize  the  wife  to  retain  her  own  funds, 
unless  they  have  been  specially  destined  by  the  contract  to  form  a 
security  for  her  provisions ;  OreenhiU  v.  Aitken  or  Ford,  24th  June 
1824.f  But  where  a  particular  fund  belonging  to  the  wife  has  been 
conveyed  under  an  obligation  to  lay  it  out  for  her  behoof,  that  gives 
her  a  claim  preferable  to  his  creditors  while  the  fund  exists ;  Part- 
ners of  the  Haddington  Woollen  Manufactory  v.  Qray,  20th  Januaiy 
1781.  On  the  other  hand,  the  main  consideration  for  the  provisions 
settled  by  the  husband  in  the  marriage-contract,  is  the  marriage 
itself,  and  not  the  tocher ;  and,  therefore,  the  husband  is  liable  to 
make  good  the  wife's  provisions,  although  the  tocher  have  not  been 
paid ;  Wightman  v.  Wilson,  30th  July  1777. 

If  it  be  intended  to  reserve  the  wife's  property  to  herself,  tliat 
may  be  done  effectually  by  excluding  the  jus  mariti,  notwithstanding 
the  opinion  of  Staib,  where  he  says,  as  to  excluding  the^'t^  mari^t,— 
"  The  very  right  of  the  reservation  becomes  the  husband's  jure  maritij 
'*  and  makes  it  elusory  and  ineffectual,  as  always  running  back  upon 
"  the  husband  himself,  as  water  thrown  upon  a  higher  ground  doth 
"  ever  return."  This  is  a  subtlety  which  has  long  been  disregarded; 
and  there  is  no  doubt  that  both  the  jus  mariti  and  the  husband's  right 
of  administration  can  be  effectually  excluded,  as  was  done  in  the  etf0 


19  D.  408. 


24  &  25  Vict, 
c.  86,  {  16. 


*  See  the  case  of  Myles  ▼.  Caiman  and  Othert,  12th  Febraaiy  1857,  where  it  wm  btUi 
in  the  circamstances,  that  a  oonveyance  to  the  spouses  and  the  longest  liver  of  then  i> 
conjunct  fee  and  liferent,  and  to  the  children  procreate  or  to  be  procreate  betwixt  tbea: 
whom  failing,  to  the  said  longest  liver  and  her  or  his  heirs  or  assignees  in  fee,  did  not  n^ 
the  fee  in  the  husband,  notwithstanding  the  wife's  predecease. 

t  Beference  is  here  made  to  the  pronsions  of  the  Conjugal  Rights  Act.    See  not^,  p*  9^ 
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of  Murrajfa  Trustees  v.  Dalrymple,  Sth  February  1745,  by  the  wife's  M.  5842. 
conveyance,  before  marriage,  for  behoof  of  herself  and  her  children. 
Assignation  by  the  wife  of  moveable  property,  in  an  antenuptial  con- 
tract, in  such  terms  as  to  give  to  the  husband  only  the  liferent  with 
a  fiduciary  fee  on  behalf  of  the  children,  forms  an  efiectual  exclusion 
of  the  jv>s  mariti.    Such  an  assignation  does  not  require  to  be  inti- 
mated in  order  to  exclude  the  husband's  creditors.     They  are  not 
entitled  to  presume,  that  he  obtains  the  rights  conferred  by  the  legal 
assignation  attendant  upon  marriage,  and  it  is  their  business  to  inquire 
what  were  the  conditions  of  the  marriage ;  RoUo  v.  Shaw  or  Ramsay,  ii  s.  132. 
28th  November  1832.     Where  the  wife's  property  is  vested  in  the 
joint  names  of  the  husband  and  wife,  that  is  notice  that  the  wife  has  a 
separate  interest,  and  such  property  is  not  attachable  for  the  hus- 
band's debt.    So,  where  bank  shares  were  bought  with  the  wife's 
funds,  and  the  transfer  taken  to  her  husband  and  herself,  the  bank 
was  not  allowed  to  retain  the  shares  in  satisfaction  of  a  debt  due  by 
the  husband ;  OatrdnersY.  Royal  Bank  0/ Scotland,  22d  June  1815.  F-  0. 
The  jus  mariti  and  right  of  administration  may  be  excluded  also  by 
third  parties  bestowing  property  upon  the  wife  and  family ;  Annand  M.  5844. 
and  Calhoun  v.  ChesseUs,  4th  March  1 774.    Here  the  wife's  father, 
in  conveying  his  estate  for  behoof  of  her  in  liferent  and  her  chil- 
dren in  fee,  debarred  the  husband's  jus  mariti,  and  him  from  the 
administration  and  management.    The  House  of  Lords  affirmed  the 
judgment  of  the  Court  of  Session,  whereby  it  was  found,  that  neither 
the  funds  nor  the  annual  rents  were  affectable  by  the  husband's 
ereditors.     At  the  same  time,  the  jus  mariti  is  an  interest  strongly 
founded  in  the  law,  and  it  can  only  be  excluded,  therefore,  by  words 
^hich  unequivocally  express  or  import  such  exclusion.     A  general 
reservation  of  the  parties'  respective  means  from  the  control  of  each 
other  was  held  ineffectual  to  exclude  the  jus  mariti,  in  the  case  of 
Ouihbertson  v.  Pollock,  22d  November  1799.     But  when  property  is  Hume,  206. 
thus  separated  from  the  operation  of  the  ordinary  rules  of  law,  it 
must  be  kept  in  a  distinct  form,  as  by  securities  in  the  name  of  the 
^ife,  or,  where  it  consists  of  real  moveables,  they  must  bo  inven- 
toried ;  MacdonaM  or  Duff  v.  Doig,  29th  January  1 793.     Here  fur-  M.  5848. 
Jiiture  belonging  to  the  wife,  and  settled  by  antenuptial  contract  for 
^w  behoof,  was,  notwithstanding,  allowed  to  be  poinded  for  the  hus- 
^d*8  debt,  because  there  had  been  no  inventory,  and  it  was  held 
ftat  everything  moveable  is  presumed  to  be  the  husband's,  until 
*"e  contrary  be  proved.*    The  ju^  mariti  may  also  be  debarred  by 

*  It  ii  not  an  nnlimited  principle,  that  all  moveable  property  of  the  wife  becomes,  imme- 
^^\j  on  marriage,  the  property  of  the  husband.  The  doctrine  of  presumed  ownership  does 
''^  SO  BO  hx.  Accordingly,  where  a  house  and  furniture  had  been  disponed  by  a  stranger  to 
*^  Qomtrried  woman,  exclusive  of  the  jua  mariti  and  right  of  administration  of  any  husband 
^  might  marry,  and  to  her  heirs  and  disponees,  the  furniture  was  held  sufficiently  protected 
V  force  of  such  coDTeyance  against  the  diligence  of  the  creditors  of  her  husband  whom  she 
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M.  5846.  the  conveyance  of  the  wife's  property  to  trustees  ;  Blair  v.  Malloch, 

26th  January  1 776.  It  is  unnecessary  to  dwell  upon  the  ordinaiy 
rule  of  law  which  exempts  the  wife's  paraphernalia  from  the  jus 
mariti. 

(4.)  Provision  against  premature  dissolution  of  the  marriage.'^ — By 
this  it  is  declared,  that,  although  the  marriage  be  dissolved  within  a 
year  and  day  without  a  living  child,  yet  the  contract  and  whole  pro- 
visions shall  subsist  and  be  effectual,  notwithstanding  any  law  or 
practice  to  the  contrary.  In  order  to  subject  settlements  made  before 
marriage  to  the  rule  which  renders  them  inoperative  by  dissolution 
within  year  and  day,  it  is  necessary  that  such  settlements  shall  have 
been  made  expressly  in  contemplation  of  the  marriage.  For,  if  they 
have  a  foundation  irrespective  of  the  marriage,  that  will  exempt 
them  from  the  effects  of  the  dissolution,  which  are  confined  to  pro- 
visions of  which  marriage  is  the  consideration.  Accordingly,  a  dis- 
position to  a  betrothed  wife  for  pure  love,  favour,  and  esteem,  was 
found  efifectual  to  her,  although  the  marriage  dissolved  within  year 
and  day,  because  not  granted  expressly  in  contemplation  of  marriage ; 
M.  6164.  Hunters  v.  Brown,  24th  July  1766.     But  it  is  a  well-established  rule, 

that  all  settlements  by  marriage-contract  fly  off  upon  the  dissolution 
of  the  marriage  within  year  and  day,  if  there  be  not  a  clause  to 
prevent  that  result. 

pJStim™"  ^^     '^^^  marriage-contract  nominates  parties  to  require  implement  on 
DEMAND  iMPLE.  bohalf  of  wifc  and  children.     This  provision  is  designed  to  secure 
B^LF  OP  WIPE    ^t^^ntion,  when  necessary,  to  the  interests  of  the  wife  and  children. 
AHD  cHiu)iiBif.  The  Court  will  always  appoint  tutors  or  curators  ad  litem,  when  a  suit 
is  instituted.     But  the  benefit  of  the  nomination  in  the  contract  is, 
that  it  provides  parties  with  powers  of  inquiry  and  interference,  when 
occasion  may  arise,  and  thus  obviates  the  consequences  of  neglect 
If  the  provision  be  omitted  in  the  contract,  the  Court  will  supply  it, 
and  name  parties  to  concur  with  the  wife  and  children  in  canying 
on  suits  or  doing  diligence  for  implement  and  security  of  their  pro- 
M.  6052.  visions  ;  Macpherson,  18th  January  1773.     It  is  also  to  be  observed, 

that  while  the  nomination  of  such  guardians  is  a  precaution  on  behalf 
of  the  wife  and  children  to  secure  their  rights,  it  does  not  render 
these  rights  conditional  upon  the  acts  of  the  parties  named,  and 
their  claims,  therefore,  are  not  impaired  by  the  negligence  of  those 
7  D.  126.         appointed.      Accordingly,  in  Wilson  or  Wishart  v.  TTisAar^   I6th 

had  married  after  the  disponer's  death,  and  who  came  to  reside  in  her  house,  althoogh  ihfj 
had  executed  no  marriage-contract  by  which  the  jus  mariti  waa  renounced,  nor  was  tkt* 
any  conyeyance  of  her  property  by  the  wife  previously  to  the  marriage  to  trustees,  in  <i^ 
17  D.  998.  to  guard  her  rights  ;  Taung  v.  Loudoun,  26th  June  1855. 

*  This  proyision  is  no  longer  necessary ;  18  Vict.  c.  23,  §  7.    See  iupra,  p.  438,  note. 
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November  1844,  a  cautioner  was  subjected  in  liability,  although  the 
husband's  obligation  for  which  he  was  bound  was  only  to  secure  a 
certain  sum  on  being  required  by  trustees,  and  the  husband  had 
never  been  so  required,  and  died  insolvent. 

We  have  thus  examined  the  leading  provisions  of  the  antenuptial  Operation  ok 
contract     It  will  be  completed  with  a  clause  of  registration,  and  ^JI^ed^i^**^ 
testing-clause  in  ordinary  form.     It  must  be  kept  in  view,  that,  mahriaqb. 
although  the  contract  be  executed  and  completed,  it  is  not  imme- 
diately effectual,  its  operation  being  suspended  until  the  marriage 
itself  takes  place.     This  is  evident  from  the  preamble,  which,  while 
it  bears  that  the  parties  accept  of  each  other  as  lawful  spouses,  adds, 
that  they  promise  to  solemnize  the  bond  of  marriage  with  all  conve- 
nient speed.     Before  the  marriage  takes  place,  therefore,  the  contract, 
although  executed,  may  be  resiled  from,  which  will  annul  all  its  pro- 
visions, leaving  to  the  party  aggrieved  a  claim  of  damages  for  breach 
of  promise.     But,  while  a  perfect  deed  does  not  make  a  marriage,  the  Homologation 
completion  of  the  marriage  has  an  important  effect  upon  an  imperfect  ®'  i>*i''ECTivB 
deed,  a  defective  contract  of  marriage  being  validated  by  the  sub- 
sequent marriage.     Of  this  we  have  already,  in  treating  of  homolo- 
gation, seen  an  example  in  the  case  of  Wemysses  v.  WemysSy  16th  M.  9174. 
November  1768,  where  the  deed  was  held  effectual,  though  not  sub- 
scribed by  the  wife,  but  only  by  her  father  and  the  husband.     The 
same  doctrine  is  exemplified  in  Bushby  v.  Renny,  23d  June  1825,  4  S.  110. 
already  cited,  the  deed,  which  consisted  of  three  sheets,  having  been 
signed  only  upon  the  last  page  ;  and  the  principle  will  be  found  very 
forcibly  stated  in  Falconer  y,  Macleod,  14th  January  1830,  Lord  8  S.  312. 
61LLIE8  remarking,  that,  in  order  to  make  a  relevant  case  for  reduc- 
tion, after  marriage  has  taken  place  on  the  faith  of  the  deed,  it  is 
lioi  enough  to  allege  defects  in  the  solemnities,  but  forgery  must  be 
ayenred — that  is,  that  it  is  a  contract  which  the  parties  did  not  even 
intend  to  execute  ;  and  of  this  Baron  Hume  has  preserved  an  illus- 
tration in  Wilson  v.  Pringles,  24th  February  1814,  where  the  wife's  Hume,  923. 
signature  (if  genuine)  had  been  procured  by  the  forcible  leading  of 
W  hand,  she  being  ignorant  of  the  contents  of  the  deed. 

2.  Postnuptial  Settlements. — A  contract  made  after  marriage  docs  Differbncebk- 
^i  necessarily  differ  in  its  terms  from  one  made  before,  excepting  in  JJ^  "^^^^d 
the  narrative,  which,  instead  of  an  acceptance  by  the  parties  of  each  postnuptial 
<^ther  and  a  promise  to  solemnize  the  marriage,  bears  that  no  contract  ^^*^^""- 
^as  made  at  the  time  of  the  marriage,  and  that  the  parties,  to  supply 
'hat  defect,  have  now  resolved  to  make  a  settlement.     But  there  is 
*n  important  difference  in  the  effect  of  the  contract,  from  its  being 
J^ade  after  marriage  instead  of  before  it.     The  parties  are  not  now 
independent  contractors.    They  do  not  occupy  the  relation  of  strangers. 


454 


LECTURES  ON  CONVEYANCING. 


PART  IL 


TWEEN  AKTE- 
NUPTIAL  AND 
POflTNUPTIAL 
COMTJRACTB, 
— COfU^ 


DiFFBREHCEBE-  but  havo  a  common  interest  in  the  property  held  in  communion. 
Their  contracts  regarding  it,  therefore,  cannot  possess  the  onerous 
character  of  those  between  strangers,  but,  on  the  contrary,  are  con- 
templated with  some  degree  of  jealousy,  as  dealings  between  parties, 
who  have  a  mutual  interest  adverse  to  the  interest  of  those  who  stand 
in  the  position  of  creditors  towards  the  family  property.     The  post- 
nuptial contract  cannot,  therefore,  possess  a  character  so  highly  obli- 
gatory as  one  made  before  marriage.     Still,  however,  the  marriage 
itself,  although  past,  is  an  onerous  cause  for  provisions  to  a  certain 
extent ;  and,  therefore,  a  postnuptial  provision  to  a  wife  is  sustained, 
in  so  far  as  it  is  moderate  in  amount,  and  suitable  to  the  circum- 
stances of  the  parties,  provided  the  husband  has  not,  at  the  date  of 
granting  it,  incurred  other  debts  and  obligations  exceeding  the 
amount  of  his  means.    In  Campbell  v.  Campbell's  OreditarSy  26th 
July  1744,  a  bond,  granted  to  a  wife  after  marriage  for  an  annuity 
of  £100,  was  sustained  to  the  extent  of  £50;  and,  in  Jeffrey  y. 
CampbelVs  Children^  24th  May  1825,  a  postnuptial  settlement,  little 
exceeding  the  value  of  the  property  received  with  the  wife,  was  also 
sustained,  upon  proof  of  the  husband's  solvency  at  the  date  of  the 
contract.     The  case  oi  Sharp  v.  Christie,  19th  January  1839,  is  to 
the  same  effect,  a  liferent  disposition  granted  during  solvency  to  a 
wife  not  otherwise  provided  for,  and  not  excessive  or  unsuitable, 
being  held  onerous  and  irrevocable,  and,  when  followed  by  infefl- 
ment,  preferable  to  creditors. 

Settlements  after  marriage  are  subject  to  the  rules  of  law  affecting 
donations  inter  virum  et  uxorem  ;  and  they  are,  therefore,  revocable, 
in  so  far  as  granted  without  proper  or  remuneratory  consideration.* 
The  means  of  the  parties  form  an  element  in  judging  of  the  propriety 
and  adequacy  of  the  settlement,  and,  where  a  postnuptial  provision  to 
a  wife  was  greatly  inadequate,  considering  her  husband's  means,  she 
was  held  entitled  to  revoke  her  acceptance  of  it,  although  judicially 


M.  988. 


4  S.  32. 


1  D.  396. 


PoanrtjPTiAL 

SETTLKMRHTy 
HOW  FAR  RB- 
▼OOAELE  BY  A 
BFOUSB. 


4D.558. 


4  Maoq. 
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*  This  18  well  illastrated  by  the  case  of  Kemp  y.  Napier ^  Ist  Febniary  1842.  There  ^ 
heritable  bond,  by  which  a  husband  granted  his  wife  an  annuity  of  £200  daring  his  oW^^ 
life,  and  of  £500  after  his  death,  in  lieu  of  her  legal  prorisions,  was  held  upon  the  hosbanc^*^ 


insolvency  to  be  reducible  at  the  instance  of  his  creditors  quoad  the  annuity  of  £200 
donatio  inter  virum  et  uxorem.     The  Lord  President  Boyle,  in  delivering  his 
said : — ''  It  is  impossible  to  look  at  this  bond  without  seeing  that  there  is  a  manifint 
"  tinction  between  the  £200  annuity  and  the  £500  annuity.    The  latter  was  a  prorisL 
"  which,  he  says,  he  makes  in  lieu  of  all  liferent  provision,  terce  of  lands,  half  or  third 
"  moveables,  to  which  his  wife  would  be  entitled  at  his  death.    She  accepts  it,  and,  as 
"  this  annuity,  the  bond  was  clearly  onerous.    But,  as  to  the  £200  annuity,  it  appears 
"  me  equally  clear  that  it  was  a  purely  gratuitous  donation."    In  the  case  of  Oraig  ▼. 
hway,  17th  July  1861,  the  House  of  Lords,  reversing  the  decision  of  the  Court  of 
held  that  a  policy  of  insurance  effected  by  the  husband  on  his  own  life  in  the  name  of  S'^ 
wife,  there  having  been  no  antenuptial  contract  of  marriage,  formed  a  provision  in  hxc^ 
of  the  wife,  which  could  not  be  affected  by  the  sequestration  of  the  husband,  if  made  darW 
his  solvency,  and  reasonable  in  amount. 
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ratified  ;  M'NeiU  v.  SteeVa  Trustees,  8th  December  1829.    There  the  8  8. 210. 
chief  ground  for  allowing  the  revocation  was,  that  the  widow  was  to 
forfeit  the  entire  provision,  if  she  married  a  second  time.     This  was 
held  to  make  the  provision  grossly  unequal,  and  she  was  held  entitled 
to  revoke,  even  after  her  husband's  death.     But,  if  the  provisions  are 
rational  and  equal,  the  mutual  considerations  render  the  contract 
onerous,  and  it  cannot  be  revoked ;  Hepburn  v.  Brown,  6th  June  2  Dow*b  App. 
1814.     Here  a  postnuptial  contract  gave  the  entire  property  of  the  ^^' 
spouses  (with  an  exception  on  both  sides)  to  the  survivor.     The  hus- 
band afterwards  executed  a  settlement  in  favour  of  a  different  party, 
which  was  challenged  by  the  widow.     The  Court  of  Session  found, 
that  the  postnuptial  contract  was  gratuitous,  and,  therefore,  revocable. 
But  the  House  of  Lords  reversed  the  judgment,  holding  the  provision 
not  to  be  gratuitous,  inasmuch  as  by  the  contract  the  wife  had  de- 
barred her  next  of  kin  from  claiming  half  the  goods  in  communion, 
if  she  should  predecease,  and  she  had  also  given  up  certain  legal 
claims,  and  bound  herself  to  educate  and  settle  the  children,  and  to 
secure  a  provision  to  them  equal  to  half  the  goods.     Besides  the 
element  of  equality,  regard  is  to  be  had  also,  as  already  noticed,  to 
the  consideration  of  the  suitableness  of  postnuptial  provisions  to  the 
party's  means  at  the  time  of  granting  them.     A  postnuptial  contract 
is  revocable  by  a  wife,  only  if  she  can  show,  that  its  provisions  in  her 
favour  are  disproportionate  to  the  husband's  means  at  the  date  of  the 
contract.    The  criterion  is  the  state  of  his  fortune  iken,  and  not  at  his 
death  ;  Nisbett  v.  Nisbett's  Trustees,  24th  February  1835,  and  see  also  13  8. 517. 
dictum  of  Lord  Moncreiff  in  Dixon  v.  Fisher,  8th  February  1839.  1  D.  474. 
The  grounds  upon  which  the  provisions  in  a  fair  and  deliberate 
mutual  contract  after  marriage  are  not  revocable,  will  be  found  shortly 
and  clearly  stated  by  the  same  learned  Judge  in  ThomhiU  v.  Mao-  3  D.  394. 
pherson,  20th  January  1841. 

As  regards  children,  it  is  clear  that  the  claim  of  legitim  cannot  be  PoflTRCTimAL 
barred  by  a  postnuptial  contract     Postnuptial  provisions  may  beJ^J|^^"'^ 
Settled  on  the  children,  and  these  will  be  held  irrevocable,  where  the 
circumstances  yield  a  reasonable  presumption  that  this  was  intended, 
as  in  Smitton  v.  Tod,  16th  December  1839,  where  there  was  a  de  prce-  2  D.  225. 
^enti  conveyance  of  bonds  to  trustees,  authorizing  them  inter  alia  to 
apply  the  proceeds  in  the  maintenance  and  education  of  the  granter's 
children.     The  provision  was  held  to  be  irrevocable. 

On  the  other  hand,  when  the  rights  of  husband  and  wife  are  settled  Eppect  op 
ty  antenuptial  contract,  deeds  made  afterwards,  by  which  either  party  deed,  altbe- 
Skives  up,  without  consideration,  advantages  secured  by  the  previous  ^^^  ^''™^^ 
^ntract,  are  donations,  and  therefore  revocable.     Such  subsequent 
deeds  cannot  prove  their  own  narrative,  nor  can  the  power  of  revoca- 
tion be  elided  by  giving  an  interest  to  a  third  party,  such  interest 
depending  virtually  upon  the  pleasure  of  the  party  favoured.    These 
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Effect  of  doctrines  wiU  be  found  clearly  stated  in  Lord  Moncrbifp's  interlocutor, 
DEED,  ALTEE-  R^d  illustratcd  by  the  circumstances,  in  Jardine  v.  Currie,  17th  June 
wo  AHTENUP-  1830.  The  antenuptial  settlement  being  thus  regarded  as  full  imple- 
—corud.  '  ment  of  the  onerous  obligations  of  the  parties,  therefore,  in  regard  to 
8  S.  937.  subsequent  provisions,  or  to  the  removal  of  restrictions  affecting  pro- 

visions made  before  marriage,  the  wife  is  regarded  as  a  donee,  and 
1  D.  1177.        for  these  she  cannot  compete  with  creditors.     So,  in  M^Lachlan  v. 

Watson,  6th  July  1 839,  the  qualification  imposed  upon  an  annuity  in 
an  antenuptial  contract,  by  its  being  declared  terminable  upon  the 
wife's  second  marriage,  having  been  removed  by  a  posterior  deed,  the 
wife  was  found  entitled  to  rank  only  pari  passu  with  a  legatee,  to 
whom  she  would  have  been  preferable,  had  the  postnuptial  declara- 
tion given  a  right  of  credit     This  case  may  be  advantageously  com- 
16  S.  1385.       pared  with  Ross  v.  Mackenzie,  11th  July  1838,  where  an  annuity, 
provided  before  marriage,  was  held  to  give  such  right  of  preference, 
that  implement  of  it  must  be  secured,  although  at  the  risk  of  exclud- 
ing legatees  entirely. 
PoflTNDPTiAL         Provisions  to   children  in  a  postnuptial  contract  are  accounte<S. 
CHILDREN  HELD  gratuitous ;  and  they  are,  therefore,  reducible,  if  the  father  was  in — 
GEATurrous.      solvent  at  the  date  of  delivery. 

JI^hX  ""       ^^^^  *^®  ^®®  ^^  ^^®  ^^^  provided  remains  by  the  terms  of  th^ 

POWEB8AB        marriage  settlement  in  the  husband,  there  is  no  doubt  that  he  may^^ 

FLAR.  £^j,  onerous  causes,  dispose  of  or  exhaust  it,  remaining  imder  a  per^ — 

sonal  obligation  to  make  good  the  provisions.    But  he  cannot  gratol^ — 

tously  assign,  so  as  to  disappoint  the  provisions.     His  powers,  ho^tr — 

ever,  are  not  limited  so  as  to  prevent  acts,  which,  although  na'^ 

manifestly  obligatory,  are  reasonable,  and,  in  point  of  prudenc^^ 

expedient.     The  question  to  be  solved  in  such  cases  is,  whether  th 

act  done  be  in  defraud  of,  or  contrary  to,  the  engagements  of  th 

6  S.875.  marriage  articles.     In  Colquhoun  v.  Mackay,  28th  May  1828,  a 

band  having  granted  a  bond  to  his  wife's  daughter  by  a  previou. 
marriage,  for  a  sum  bequeathed  to  the  wife  by  another  daughter,  ba 
in  regard  to  which  the  power  of  testing  was  doubtful,  and  the 
having  been  challenged  by  the  wife  and  the  children  of  the  secon 
marriage  as  in/raudem  of  the  contract,  by  which  the  whole  propert, 
had  been  provided  to  the  survivor  of  the  spouses  in  liferent  and 
their  children  in  a  specified  order  in  fee — the  Court  held  that  Ul. 
bond  was  not  in  fravdem  tahularwm  nvptialium,  because,  althoug 
the  husband  might  be  under  no  legal  obligation  to  grant  it,  neverth^^^ 
less  it  was  a  prudent  and  rational  act,  and  that,  therefore,  it  co^ 
not  be  reduced.     In  general,  however,  the  course  of  prudence  will 
where  the  whole  property  is  settled,  to  regard  the  father  as  preclude^ 
from  diverting  the  funds.    But  in  one  respect,  there  is  no  doubt  tha^r 
unless  excluded  by  a  very  stringent  form  of  the  settlements^  the  hu0' 
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band  retains  the  power  of  moderate  encroachment  upon  them,  and  Husbamd'b 
that  18,  m  order  to  make  a  reasonable  provision  for  the  wife  and  family  bettlkmbnts 
of  a  second  marriaga    This  power,  however,  must  be  exercised  within  onbecomd  wipb 
due  limits,  and,  if  so  used  as  to  encroach  in  excess  upon  the  obligations 
of  the  first  contract,  such  exorbitant  settlement  will  be  disallowed, 
as  in  the  case  of  Bruce  v.  Olen,  7th  February  1761,  where  large  addi-  ^-  ^3036. 
tional  provisions,  made  at  a  distance  of  time  after  the  second  marriage 
in  favour  of  children  by  it,  were  reduced.     The  decision  in  Wood  v.  2  S.  549. 
Fairley,  3d  December  1823,  is  to  the  same  efiect ;  and  the  latter  case 
likewise  illustrates  these  points,  viz. : — the  onerosity  of  a  postnuptial 
contract,  containing  fair  and  onerous  mutual  provisions — the  liability 
of  property  held  by  a  spouse  under  an  obligation  for  provisions  to  be 
diverted  by  onerous  acts — and  its  security  against  gratuitous  acts. 
As  the  validity  of  the  provision  in  the  second  contract  is  founded 
upon  the  natural  obligation  implied  in  the  marriage,  it  does  not 
appear  to  be  material  in  regard  to  such  a  settlement,  whether  it  be 
granted  before  or  after  the  marriage ;  and  a  provision  to  a  second 
&mily  excessive  in  amount,  is  not  more  binding,  because  contained 
in  an  antenuptial  contract.   So,  in  Duncan  v.  Sloss,  8th  February  1785,  M.  987. 
a  jointure  to  a  second  wife,  made  in  an  antenuptial  contract,  and 
of  an  amount  disproportionate  to  the  granter's  means,  was  restricted 
"  to  a  rational  extent,"  in  the  same  manner  as  if  it  had  been  granted 
in  a  postnuptial  contract.     It  is  necessary  here,  however,  to  look  to 
the  mode  in  which  the  provisions  to  the  first  family  are  settled.     If 
the  husband  is  divested  of  the  fee,  and  the  fund  placed  beyond  his 
control,  as  by  the  creation  of  a  trust,  it  is  difficult  to  see  how,  upon 
principle,  the  fund  can  still  be  held  to  be  within  his  power  of  settle- 
ment.   Mr.  Bell  in  his  Commentaries  says,  that,  if  the  provisions  to  i.  642. 
a  wife  are  granted  after  the  contraction  of  debt  (which  is  the  posi- 
tion of  a  party  who  has  validly  transferred  the  fee  of  his  property  to 
^^  children),  the  natural  obligation  to  aliment  a  wife  will  sustain 
the  provision  to  a  moderate  extent.     But,  in  Outhrie  v.  Cowan,  21st  9 1>.  124. 
November  1846,  the  Judges  of  the  First  Division  were  equally  divided 
^pon  the  question,  and  a  reference  to  the  whole  Court  was  prevented 
"y  compromise.     The  practitioner,  therefore,  must  regard  it  as  a 
^^ubtful  point,  whether  a  provision,  however  moderate,  can  be  made 
^  favour  of  a  second  wife  out  of  a  fund  already  settled  in  fee  upon 
^6  children  of  the  former  marriage. 

3.  Bonds  of  Provision, — We  shall  now  shortly  consider  the  deeds  Boitoofpiio- 
^  which  provisions  may  be  settled  after  marriage,  otherwise  than  by  J^^odb^of 
P^tnuptial  contract.     These  are  called  bonds  of  provision  ;  and,  as  wife. 
'^gards  a  bond  of  provision  in  favour  of  a  wife,  we  have  only  to 
'^^rk,  that,  where  there  are  already  settlements,  it  ought  distinctly 
fo  express,  whether  the  new  obligation  is  intended  to  form  an  addi- 
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tion  to  prior  provisions,  or  whether  it  be  in  partial  or  entire  fulfil- 
ment of  them.  If  the  new  deed  is  silent  on  that  point,  then  it  is 
determined  by  the  rule,  debitor  non  prcesumitur  donare,  and  the  new 
obligation  is  reckoned  a  fulfilment  of  the  prior  one.  But,  if  the  new 
settlement  bear  expressly  to  be  granted  for  love  and  favour,  then  it  is 
reckoned  an  additional  provision ;  Fenton  v.  Skinner,  23d  January 

1673. 

This  form  of  deed  may  be  used  not  only  to  make  provisions  in 
favour  of  children,  but  to  divide  also  those  already  settled,  and  then 
the  marriage-contract  should  be  narrated.  Here  the  presumption  is 
diflTerent  from  the  case  of  the  wife,  a  subsequent  settlement  in  favour 
of  children  being  held  additional,  unless  declared  to  be  in  part  of 
previous  provisions  ;  Clark  v.  Hay* 8  Trustees,  16th  May  1823,  where 
a  legacy  to  children  was  held  not  to  include  their  provision  under  the 
marriage-contract.  But  this  presumption  may  be  overcome  by  cir- 
cumstances tending  to  the  contrary  inference,  and  admitting  the 
operation  of  the  ordinary  rule,  debitor  non  pra^umitur  donare,  as  in 
Earl  of  Wemyss  v.  Lady  Frances  Trail,  etc,,  23d  November  1810, 
where  a  fund  for  making  provisions  to  younger  children  having  been 
created  by  an  entailer,  the  heir  in  possession  in  granting  provisions 
to  his  children  and  grandchildren  without  specifying  the  source  of 
payment  was  presumed  to  burden  that  fund,  and  not  his  private 
estate.  The  maxim  is  held  to  apply  also,  where  a  father  makes  a 
settlement  upon  a  child  in  such  child's  contract  of  marriaga  In 
Robertson  v.  Robertson's  Heirs  (or  Madkintosh  v.  Robertson),  27th 
November  1685,  a  tocher  of  5000  merks  settled  with  a  daughter  was 
held  inclusive  of  a  legacy  of  500  merks,  previously  uplifted  by  th^ 
father  as  her  administrator-in-law.* 

A  bond  of  provision  gives  a  right  of  credit,  if  the  father  wa^ 
solvent  when  he  delivered  it,  the  onus  probandi  as  to  solvency  lyin 
upon  the  child;  CuWs  Creditors  v.  His  Younger  Children,  5th  Augus-'=- 
1783.  When  such  a  bond  is  intended  to  be  in  full  of  the  child'"*" 
provision,  the  father  ought  to  obtain  from  the  child  an  express  renu 
ciation  of  the  legitim,  or  an  acceptance  of  the  bond  as  in  full  of  th 
claim  on  that  head. 

If  the  sum  in  the  bond  be  payable  at  majority  or  marriage,  th 
events  form  conditions  of  the  obligation,  and  one  or  other  of 
must  exist,  in  order  to  make  the  obligation  complete  ;  dies  incerhm^ 
pro  conditions  habetur.     The  provision,  therefore,  lapses  if  the  chiL^ 


18  D.  1137 ; 
3  Macq.  App. 
2,3. 


*  The  qnestion  of  double  portions  was  very  fa\]j  discusBed,  and  gave  rise  to  great  di 
sitj  of  opinion,  both  in  the  Court  of  Session  and  House  of  Lords,  in  the  case  of  Kippen 
Damleyf  3d  July  1856,  affirmed  21st  Maj  1858.  In  this  case  a  daughter  was  found  enti 
to  a  provision  contained  in  her  contract  of  marriage,  as  well  as  in  her  father *s  settlemf 9 
On  this  subject  the  law  of  Scotland  differs  from  that  of  Eng]an(L  In  the  former,  there  i 
no  presumption  against  double  portions ;  in  the  latter  there  is. 
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»efore  majority  unmarried.  But,  if  the  term  of  payment  be  a 
,  though  distant  time,  the  bond  when  delivered  constitutes  a 
)d  interest  available  to  the  next-of-kin  of  the  grantee ;  and  so,  in 
pbell  V.  PoUocky  7th  December  1717,  a  bond  to  a  son,  payable  M.6342. 
^ears  after  its  date,  was  held  good  to  the  assignee,  although  the 
died  before  the  term  of  payment  But  the  condition  is  not 
»ved  by  naming  a  date  at  which  it  will  be  fulfilled,  if  the  pay- 
^  notwithstanding  be  left  contingent ;  Bella  v.  Mason,  1st  Fe-  M.  6632. 
ry  1 749.  Here  the  obligation  was  to  pay  at  Whitsunday  ]  747, 
lich  would  be  the  first  term  after  the  grantee  attained  the  age  of 
teen."  He  died  before  that  age,  and  the  provision  was,  there- 
found  not  due. 

the  provision  be  payable  at  the  grantor's  death,  it  falls  by  the  Effect  of  pro- 
's predecease ;  Gordon  v.  Moss,  17th  November  1757.     But,  as  !f!!!f,'^!t"" 

*  '  ^ '        ^  ^  'TO  CHILD  AT 

ed  by  the  case  of  Wood  v.  Aitchison,  already  cited,  if  the  pre-  father's 
stsing  child  leave  issue,  such  issue  will  be  entitled  to  it.     If  there  ^^^^40 
'  issue,  however,  it  lapses  absolutely  by  the  child's  predecease,  m!  13043. 
though  destined  to  heirs,  executors,  and  assignees ;  Russell  v.  M.  6372. 
)elly  10th  March  1769.     A  provision,  payable  at  the  grantor's 
b,  does  not  give  children  a  jus  crediti  in  competition  with  the 
ir's  creditors,  though  it  be  granted  when  the  father  was  solvent, 
though  it  contain  a  consent  to  registration  for  execution.     This 
*ine  will  be  found  applied  in  a  case,  which  illustrates  it  the  more 
igly,  that  the  sum  provided  consisted  of  rents  of  property  belong- 

0  the  children's  mother,  but  which  had  become  vested  in  the 

)r  ;  Oeddes,  5th  July  1836.  The  Court  held  that  the  children  u  S.  1084. 
not  creditors  of  their  father.  When  no  date  of  payment  is 
fied,  the  sum  is  not  payable  de  presenti,  if  it  appear  that  pay- 
t  de  presenti  was  not  the  understanding  of  the  parties ;  Berry  v.  14  S.  1008. 
iersons  Trustees,  24th  June  1836.  Here  a  provision  to  a  daugh- 
rith  no  term  of  payment  expressed,  was  found  not  payable  till 
'  the  father's  death,  the  whole  arrangements  indicating  such  to 

1  been  the  understanding  and  intention. 

Astitutions  in  Provisions. — Substitution  in  a  provision  is  the  As  a  oekbbal 
ointment  of  a  person  to  take  it  upon  failure  of  the  first  grantee.  ^^pi(^M*Bu»- 
loveable  rights,  generally,  however,  the  right  provided  to  the  stitution  w 
on  second  called  is  evacuated,  if  the  person  first  called,  and  who 
rmed  the  institute,  is  once  vested.     One  substituted  in  such  terms 
his  right  fails,  if  the  institute  survive  the  grantor,  is,  therefore, 
d  a  conditional  institute — i,e,,  one  whose  right  depends  upon  the  Conditioval 
lition,  that  the  first  grantee  shall  predecease  the  grantor.    Proper  i^btitutioic. 
fiiuies  arc  those  whose  right  does  not  fly  off  upon  the  succession 
le  institute,  but  continues,  so  that  they  may  take  the  provision 
II  the  institute,  after  enjoying  the  right,  shall  die.     The  best 
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example  of  substitution  is  an  entail,  by  virtue  of  which  the  substi- 
tutes in  their  order  have  a  vested  interest,  which  cannot  be  affected 
by  any  act  of  the  heir  in  possession.  The  substitutions  recognised  by 
the  Roman  law  were  merely  conditional  institutions,  which  vanished 
Ga8K8  or  PRO-  if  once  the  institute  succeeded ;  and  our  earliest  practice  was  the 
p«R  BDB8T1TU-    q^^^q     Aftcrwards,  a  stronger  effect  was  given  to  substitution,  the 

TION  IM  MOVE-  .  .  . 

ABLB8.  substitute  succeeding  in  moveable  rights,  although  previously  taken 

M.  8197.  by  the  institute.     Thus,  in  Christie  v.  Giristie,  13th  July  1681,  a 

substitute  was  preferred  to  the  next-of-kin  of  the  institute,  although 

the  institute  had  survived  the  testator,  and  completed  his  title  by 

confirmation,  the  Lords  holding  that  the  substitution  imported  a 

M.  14863.        tailzied  succession.     At  a  later  date,  in  the  case  of  Brown  v.  Covenirj/y 

2d  June  1792,  while  it  was  held,  that  tailzied  succession — that  is, 
succession  as  in  an  entail,  which  cuts  off  all  not  specified  in  the 
destination — may  take  place  in  grants  of  moveables,  yet,  as  these 
are  not  naturally  the  subject  of  such  a  destination,  this  is  not  to  be 
presumed  in  duhio ;  and  in  this  case,  therefore,  a  sum  of  money 
having  been  bequeathed  to  one  in  liferent  and  to  her  heirs  in 
fee,  whom  failing  to  A.  B.,  A  B.  was  held  to  be  a  conditional  insti- 
tute— that  is,  one  appointed  to  receive,  if  the  institute  failed — 
and  not  a  substitute,  and,  therefore,  the  executor  of  the  life- 
renter's  child  was  preferred  to  A  B.  It  cannot  with  certainty  be 
predicted,  however,  that  in  no  case  will  a  substitution  in  moveables 
take  effect. 
Effect  or  When  in  a  provision  the  father  substitutes  the  children  to  each 

BDBSTiTimov     other — that  is,  giving  the  amount  to  the  survivors,  if  any  one  or 

OF  CHILDREH  ...  .... 

TO  BACH  OTHER,  moro  sliouM  die  without  issue,  such  a  substitution  implies  a  prohi- 

oF^ETUBir^""  bition  against  the  children  disappointing  each  other,  and  bars  them, 

therefore,  from  assigning   their  shares  gratuitously;    Macreadie  v. 

M.  4402.  Macfadzean's  Executors^  ]  5th  November  1 752.     This  was  a  provision 

to  two  children  and  the  survivor.  One  of  them  bequeathed  her  share 
to  her  husband,  but  the  survivor  was  held  preferable  by  virtue  of  the 
substitution.  But,  although  a  child  may  not  gratuitously  alienate, 
where  there  is  a  substitution,  he  may  do  so  for  causes  which  are  rea- 

M.  4332.  Bonable,  though  not  onerous,  as  in  Smith  and  Wallace  v.  Smithy  14th 

December  1710,  where  the  conveyance  bore  to  be  granted  "out  of  a 
**  grateful  sense  of  good  offices  and  services."  The  same  principles 
apply  to  bonds,  which  contain  a  clause  of  return  in  favour  of  the 
grantor — i.e.,  a  declaration,  that  upon  the  death  of  the  grantees 
named  the  obligation  shall  cease,  or  the  amount  be  repaid  to  the 

3  S.  163.  grantor.     Such  a  clause  cannot  be  gratuitously  defeated  ;  Johnstone 

V.  Irving,  22d  June  1 824.  This  was  a  bond  for  £300  to  the  granter's 
nieces,  "  whom  failing,  to  the  heirs  of  their  bodies,  whom  all  failing," 
the  obligation  was  to  be  at  an  end  ;  and  it  was  declared,  that,  though 
the  sum  should  have  been  paid  up,  yet,  if  the  children  of  the  nieces 
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should  die  without  heirs,  the  sum  should  revert  and  return  to  the 
granter.  The  only  niece  having  assigned  the  bond  gratuitously,  the 
assignee  sued  for  payment,  but  the  Court  found,  that  upon  payment 
both  the  assignee  and  his  cedent  the  niece  must  become  bound,  that, 
in  the  event  of  her  death  without  heira,  the  ckuse  of  return  should 
receive  effect,  and  the  money  be  recoverable  from  her  means.  A  bond 
with  a  clause  of  return  may,  however,  be  assigned  for  onerous  causes. 
The  grantee  may  demand  payment  without  finding  security,  since  his 
credit  was  trusted  to  at  the  date  of  granting,  unless  he  be  vergetu  ad 
tnojnam,  in  which  case  he  must  find  caution  to  make  good  the  return ; 
BeatBon  or  LuTnsden  v.  Beatson,  30th  June  1 747.  The  second  report  H.  4345. 
of  the  case  of  Smith  and  Wallace  shows,  that  the  substitution  takes  M.  4332. 
effect,  although  the  predeceasing  child  die  before  the  term  of  pay- 
ment, a  sum  provided  to  a  particular  child,  where  there  is  right  to 
the  survivors,  being  payable  to  the  survivors,  although  such  child  do 
not  live  until  the  term  of  payment.  This  is  also  illustrated  by  Bin-  m.  6337. 
ning  v.  Creditors  of  Auchenbreck,  15th  December  I7i9.  When  there 
is  no  substitution,  the  share  of  a  predeceasing  child  lapses.  If  the 
terms  used  imply,  that  there  is  to  be  no  right,  unless  the  institute 
survive  and  take,  then  they  infer  a  substitution  ;  and,  as  the  pro- 
Tision  lapses  by  the  death  of  the  institute,  the  claim  of  the  substitute 
it  thereby  evacuated  also.  On  the  other  hand,  a  conditional  in- 
ititution  saves  the  right  of  the  party  second  called,  its  purport 
being,  that,  if  the  institute  do  not  take,  the  conditional  institute 
eliall  do  so.  This  distinction  will  be  found  clearly  illustrated  in  Lord 
Cobehocsb's  note  to  Broomfield  v.  Campbell,  24th  November  1835.  i4S.5i. 
Here  there  was  a  provision,  varying  according  to  the  number  of  chil- 
dren, viz.,  £5000  if  one  child,  £7500  if  two,  and  £10,000  if  three 
or  more,  with  a  declaration,  that  the  share  of  a  child  dying  before  it 
Was  paid  or  became  payable  should  revert  to  the  survivors,  this  was 
held  to  bo  a  conditional  institution  and  not  a  substitution,  and  the 
niere  existence  of  two  children  who  died  in  infancy  was  held  to  give 
to  the  third  and  surviving  child  a  right  to  the  whole  £10,000,  as 
conJitional  institute,  whereas,  if  she  had  been  a  substitute,  no  right 
could  have  arisen  to  the  shares  of  the  sisters,  as  they  had  never  vested 
"^  them.  The  same  principle  was  applied  in  Dunlop  v.  Crawford,  F.  a 
2^  June  1812,  where  a  substitution  to  surviving  children  was  held 
^  cany  the  share  of  a  predeceasing  child  to  them  as  conditional  in- 
'''tiites.  The  words  used  were  the  "  deceaser's  share,"  and  it  was 
felt  aa  a  diflSculty  by  some  of  the  Judges,  that  no  child  could  correctly 
^  said  to  have  had  a  share,  unless  he  survived  and  took  it.  Had 
"**!  view  been  entertained,  the  effect  would  have  been  to  render  the 
'^ihstitution  nugatory,  as  dependent  upon  the  institute's  survivance  ; 
''^t  the  opinion  prevailed,  that  the  words  were  to  be  taken  in  the 
^gar  or  popular  sense,  as  meaning  the  share  which  the  deceased 
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would  have  taken  by  survivance,  and  that  the  survivors  had  right  to 
it  as  conditional  institutes. 

Conditio  n  tine  There  is  only  further  to  be  noticed,  the  presumption  implied  in  all 
bonds  of  provision,  that,  if  the  institute  predecease  leaving  children, 
they  will,  under  the  conditio  si  sine  liberis  descesserit,  take  in  prefer- 
ence to  the  substitute,  although  there  be  no  mention  of  issue.  This 
rule  received  effect,  where  the  destination  was  to  five  daughters,  or 
such  of  them  as  should  be  in  life  at  the  death  of  the  grantor's  wife 
and  son,  so  as  to  give  a  share  to  the  issue  of  a  daughter  who  prede- 

M.  wos.  ceased  them  both  ;  Rougheadsv.  Rannie,  14th  February  1794. 


HOTBABLB  REAL  KIGBTe. 


CHAPTER  VII. 

DBE08  BELATIHO  TO  MOVEABLE  BEAL  BIQHTS — DISPOSITION  OF 
HOTEABIES — HABinHB  WRITS. 

Moveable  rights,  as  we  have  already  found,  are  corporeal  or  incor- 
real.  The  latter,  being  rights  arising  out  of  the  obligation  of  an- 
der  party,  require  writing  to  make  them  visible,  and  are,  therefore, 
ich  more  the  subject  of  convevance  than  those  rights  which  are 
rporeal,  and  of  which,  according  to  the  ordinary  rule  of  law,  posses- 
>a  is  the  proper  title.  The  rights  of  corporeal  moveables  are  also 
Ucd  moveable  real  rights  ;  and  it  is  erroneous  to  suppose,  that  the 
rm  "  reaZ"  is  limited  to  heritable  property,  although  it  is  familiarly 
ed  as  convertible  with  the  word  "heritable." 

Disposition  of  moveables. — When  moveable  real  rights  are  conveyed  Poskwe  oi 
r  a  written  title,  the  deed  is  called  a  disposition  of  moveables  ;  and  ™''  """*■ 
e  have  already  seen,  that  Mr.  Erskine  is  not  warranted  in  censuring 
le  use  of  the  term  disposition  as  applied  to  a  conveyance  of  move- 
>les,  that  being  the  proper  name  of  a  deed  operating  a  real  transfer- 
»ce  of  the  thing  conveyed,  while  assignation  is  more  fitly  descriptive 
'  those  which  give  the  grantee  a  right  of  action.  The  general  pur- 
>8eof  the  disposition  of  moveables  is  to  give  a  right  to  the  disponee, 
>e  possession  remaining  with  another.  When  that  other  is  the 
"^snter  himself,  the  conveyance  is  of  an  imperfect  nature,  as  we  shall 
"eaently  find. 

The  form  of  the  disposition  is  simple.  It  is  founded  upon  the  price  Forh  or  s 
■  other  consideration,  and  the  granter  sells,  dispones,  assigns,  and  "^J^^  "' ' 
lakes  over,  to  the  dieponee,  and  his  heirs,  executors,  and  assignees, 
*o  moveables  of  whatever  description — it  may  be,  the  household  fur- 
iture  within  a  dwclting-house  specified.  If  books  and  pictures  are 
^  to  be  conveyed,  they  should  be  mentioned.  But,  in  order  to  ro- 
'tove  all  doubt,  the  deed  should  refer  to  an  inventory  containing  all 
*e  articles,  and  which  must  of  course  be  subscribed  by  the  disponer ; 
''id  this  is  the  prudent  course  to  follow,  whether  the  conveyance  be 
"*  liiniiture  or  of  farm  implements  and  stock,  or  of  whatever  other 
'^''poreal  moveables  it  may  consist.    The  warrandice  is  from  fact  and 
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deed,  and  there  is  a  consent  to  registration  and  for  execution  if  neces- 
Ihstrumekt  of  sary.  If  the  moveables  disponed  are  delivered  along  with  the  dispo- 
FoaeKBaioN.       gjtion,  that  is  a  complete  transference.     If  they  are  not  delivered,  an 

instrument  of  possession  may  be  taken.     In  form  this  is  somewhat 

analogous  to  infeftment.     The  disponee  and  two  witnesses,  with  a 

notary-public,  repair  to  the  place  where  the  moveables  are,  and  the 

disponee  produces  the  disposition  and  inventory.  These  are  presented 

to  the  disponer,  and  handed  by  him  to  the  notary-public  to  bo  read 

and  published,  after  which  the  disponer  delivers  to  the  disponee  ex 

propriis  suis  manibus  possession,  by  delivering  the  effects  themselves, 

or  an  individual  of  each  species.     An  instrument  is  extended  by  the 

notary,  of  which  as  well  as  the  disposition  there  will  be  found  the 

Vol.  ii.  p.  247.  ordinary  form  in  the  Styles  of  the  Juridical  Society. 

Effectt  of  dis-      It  is  carefully  to  be  noted,  however,  that  the  disposition  and  in- 

umrR^NT  OF  sfcniment  of  possession  are  utterly  unavailing  to  vest  the  disponee 

po68B88ioir  IN     with  sluj  effectual  title  in  competition  with  the  diligence  of  creditors, 

c^DiTOM.*""  if  the  moveables  remain  in  the  possession  of  the  grantor.     The  doc- 

ill.  5. 5.  trine  on  this  point  is  contained  in  Mr.  Erskine's  Institutes,  to  the 

effect,  that  all  rights  of  moveable  subjects  granted  retentd  possessione 
are  presumed  to  be  collusive  for  the  grantor's  own  behoof,  and  only 
intended  as  a  cover  against  his  creditors.  Of  this  there  will  be  found 
various  illustrations  in  the  Dictionary  and  in  Brown's  Synopsis,  under 
the  title  "  Presumption,"  and  head  "  Rights  presumed  simulate." 
M.  11690.         We  shall  notice  only  Chalmers  v.  M'Aiday,  18th  January  1739,  in 

which  there  was  furniture  disponed  upon  the  16th  May,  but  left  vrith 
the  grantor  till  the  8th  August,  when  the  possession  was  transferred 
to  the  disponee.  Previously  to  delivery,  however,  upon  the  2d  August, 
a  creditor  of  the  grantor  had  given  him  a  charge  of  homing,  and,  on 

*  The  doctrine  of  the  law  of  Scotland,  adopted  from  the  Roman  Law,  "  TradUiamInu 
"  non  nudis  pactiSf  dominia  rerum  trangferuntur^''  has  been  greatly  modified  in  its  effedf 
by  the  proyisions  of  the  Mercantile  Law  Amendment  Act,  19  &  20  Vict.  cap.  60,  passed  to 
remedy  inconvenience  "  felt  by  persons  engaged  in  trade."  It  enacts,  in  §§  1,  S,  and  3, 
that,  where  goods  have  been  sold,  but  not  delivered  to  the  purchaser,  and  have  beeo 
allowed  to  remain  in  the  custody  of  the  seller,  it  shall  not  be  competent  for  any  creditor  of 
the  seller,  after  the  sale,  to  attach  them  as  belonging  to  the  seller,  to  the  efifect  of  preventing 
the  purchaser  and  his  creditors  from  demanding  and  enforcing  delivery.  When  a  purchaser 
who  has  not  obtained  delivery  shall  sell  the  goods,  the  purchaser  from  him  is  entitled  to  de- 
mand delivery  from  the  seller,  who  must,  on  intimation  of  such  subsequent  sale,  make  deli- 
very on  receivmg  payment  of  the  price,  and  cannot  retain  against  such  subsequent  pwcbaser 
for  any  separate  debt  or  obligation  due  to  him  by  the  original  purchaser ;  but  the  seller's 
right  of  retention  for  payment  of  the  purchase  price,  or  any  right  of  retention  competent  to 
him  (except  as  between  him  and  such  subsequent  purchaser),  or  any  right  of  letentioo 
arising  from  express  contract,  is  reserved  entire.  But  the  seller  before  intimation  of  a  second 
Bale,  may  arrest  or  poind  the  goods  in  his  own  hands. 
24  D.  1083.  The  question.  What  is  custody  in  terms  of  §  1  of  the  Act  ?  was  raised  in  the  case  of  Sim 

V.  Chanty  3d  June  1862.  Here  a  horse  was  allowed  to  remain  in  the  possession  and  ose  uf 
the  seller,  with  power  to  him  to  sell  over  again.  The  Court  held  that  the  Act  did  not 
apply,  and  sostainod  the  diligence  of  a  creditor  of  the  seller's  who  had  poinded  the  hone. 


CHAP.  YII.  MOYSABLB  REAL  BIGHTS.  465 

the  loth,  two  days  after  delivery,  he  arrested  in  the  hands  of  the 
disponee.     It  was  held,  that  the  disposition  being  in  the  eye  of  the 
law  simulate  retentd  possessionem  and  having  that  character  at  the 
date  of  the  charge,  it  could  not  afterwards  be  made  effectual  by  pos- 
session to  the  prejudice  of  the  creditor's  diligenca     The  insufficiency 
of  the  instrument  of  possession  in  competition  with  a  poinding  credi- 
tor, is  shown  in  Corbet  v.  Stirling,  6th  July  1666.     As  a  recent  illus-  M.  10602. 
/ration,  reference  may  be  made  to  Borthwick  v.  Urqahart  or  Grant,  7  s.  420. 
1 7th  February  1829,  where  the  grantor  of  a  trust-disposition,  by 
vhich  he  had  assigned  his  furniture  with  an  inventory,  having  been 
Jlowed  to  continue  in  possession,  it  was  found  to  be  validly  attached 
>7  poinding  at  the  instance  of  a  creditor,  who  had  not  acceded  to 
he  trust.    We  have  already  had  occasion  to  notice  the  futility  of  an  Supra,  p.  441. 
ittempt  to  give  a  married  woman  a  right  of  fee  during  the  marriage 
n  furniture  originally  belonging  to  the  husband,  and  remaining  in 
lis  possession.     To  the  same  effect  is  Campbell  v.  Stewart,  13th  June  10  D.  128O. 
.848  ;  and,  in  similar  circumstances,  the  trustee  upon  a  husband's 
equestrated  estate  was  found  entitled  to  sell  the  furniture  for  the 
benefit  of  his  creditors,  in  Brown  v.  Fleming,  19th  December  1850. 13D.  873. 
Sut  a  conveyance  of  a  house  to  trustees,  with  a  right  of  liferent  of 
he  furniture  in  favour  of  A.  while  residing  in  that  house,  was  held 
though  with  difficulty)  to  exclude  A.'s  creditors  from  claiming  it  on 
lie  ground  of  his  ostensible  ownership,  the  fee  being  held  to  be  in 
lie  trustees,  and  the  possession  in  virtue  of  the  liferent ;  Scott  y.  i5S.  916. 
"^rice,  13th  May  1837.* 

As  against  the  disponer  and  his  heirs  the  disposition  and  instru- 
ment of  possession  will  form  a  good  title,  wherever  the  possession  may 
^e,  and  the  right  will  also  be  available  against  third  parties  when  the  Wherb  goods 
moveables  are  in  the  hands  of  another  than  the  disponer,  provided  ^"*  ^"'^'"^ 

•  •  .  1  ^  <•»  OP  A  THIBO 

A^e  person  in  possession  have  the  knowledge  of  the  conveyance  and  party  cdsto- 
l^livery  imposed  upon  him.     The  instrument  of  possession,  according  ^^^ 
^  the  form  we  have  referred  to,  does  not  imply  notice  to  the  custo- 
dier, nor  is  such  a  form  necessary,  if  he  be  otherwise  certiorated,  and 
^ete  intimation,  as  of  an  assignation,  will  complete  the  transfer ; 
^odie  V.  Mackinlayy  7th  February  1815.  F.  C. 


Jieeds  relating  to  ships, — There  is  one  class  of  moveables  which  Maritime 

^tinot  be  conveyed  without  a  written  title,  in  consequence  of  express 

•^tutory  provisions  to  that  effect,  viz.,  ships.    Deeds  relating  to  ships 

•^  of  various  kinds.     In  the  Juridical  Society's  Styles,  where  they 

*^  treated  of  under  the  title  of  maritime  writs,  they  are  divided  into 

0-)  Deeds  relating  to  the  building  and  transference  of  vessels — (2.) 

Purities  upon  vessels — and  (3.)  Deeds  relating  to  their  employment, 

^Si^mcnts  with  seamen,  and  insurance. 

*  See  alio  the  caae  of  Taung  v.  Loudon,  26th  June  1855,  supra,  note,  p.  451.  17  D.  998. 
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(1.)  Deeds  relating  to  the  building  and  transference  of  vessels, — In 

Vol.  ii.  p.  637.  the  Styles  there  will  be  found  the  form  of  a  contract  for  building  a 

ship.     It  contains,  on  the  one  hand,  the  shipwright's  obligation  to 

build  for  the  other  party  a  ship  of  a  specified  size  and  description, 

and  to  have  her  ready  for  sea  by  a  day  fixed,  under  a  certain  penalty. 

Contract  fob  On  the  other  part,  the  purchaser  binds  himself  and  his  heirs  to  pay 

Thip^*^^  ^       ^^^  price  at  a  certain  rate  per  ton,  but  not  exceeding  a  specified 

amount,  by  instalments  payable  respectively — the  first,  when  the 

keel  is  laid — the  second,  when  the  vessel  is  launched — and  the  third, 

when  she  is  cleared  at  the  custom-house — upon  attestation  by  a 

neutral  tradesman,  that  the  vessel  is  finished  in  terms  of  the  contract, 

or  of  a  relative  specification.     Then  there  are  a  general  penalty,  and 

a  consent  to  registration.     When  finished,  the  vessel  is  delivered  to 

the  owner,  and  there  may  be  a  deed  of  transfer  by  the  ship-builder, 

but  that  is  unnecessary,  unless  the  ship  have  been  registered  under 

the  statutory  regulations,  to  which  we  shall  now  refer. 

ReoistbtActs.      In  order  to  enjoy  the  privileges  of  a  British  ship,  the  vessel,  when 

c  s/  ^'^*        finished,  must  be  registered  in  terms  of  8  &  9  Vict  cap.  89,  which 

consolidates  the  previous  Statutes  relating  to  ships,  and  declares  in 
§  4,  that  a  vessel  not  duly  registered,  and  exercising  any  of  the  pri- 
vileges of  a  British  ship,  shall  be  liable  to  forfeiture.   This  Statute  is 
12  &  13  Vict,    altered  by  12  &  13  Vict.  cap.  29,  which  extends  the  privilege  of  re- 
gistration to  vessels  not  wholly  built  in  the  British  dominions,  removes 
the  disqualification  of  ships  repaired  in  a  foreign  country,  and  allows 
vessels  captured  by  foreigners  or  sold  to  them  to  be  again  registered, 
when  they  become  the  property  of  British  subjects.*     The  registry  is 
made  upon  a  declaration  by  the  owner  or  owners,  according  to  speci- 
fied rules,"!*  setting  forth  the  particulars  required  to  be  contained  in 
the  certificate  of  registry.     Of  this  declaration  a  new  form  is  intro- 
duced by  the  19th  section  of  the  new  Act.^     On  this  declaration 
^7  &  18  Vict    being  made  before  the  oflScers  named  in  the  Act,  the  particulars  arc 
'       '      entered  in  a  register-book,  and  there  is  issued  by  the  registrar  a  docu- 
Gbbtifioatb     ment  called  the  certificate  of  registry,  of  which  a  new  form  is  pre- 
OF  beqibtby.     g^ribed  by  the  18th  section  of  the  Act,  12  &  13  Vict.  cap.  29.§     It 

•  The  Stetiites  8  &  9  Vict.  c.  89,  and  12  &  13  Vict.  c.  29,  are  repealed  by  the  Merehant 
Shipping  Acts'  Repeal  Act,  17  &  18  Vict.  c.  120 ;  and  the  Statutes  bj  which  Britiah  mer- 
chant shipping  is  now  regulated,  are  the  Merchant  Shipping  Act,  17  &  18  Vict  c.  104, 
(1854)— the  Act,  already  referred  to,  17  &  18  Vict.  c.  120— and  the  Act  18  &  19  Vict  c^ 
91,  which  amends  the  Statute  of  1854.  By  the  firat  of  these  Acts,  now  in  force,  §  19,  whe9 
a  ship  has  not  been  duly  registered  in  terms  of  the  Statute,  she  cannot  be  recognised  at  ^ 
British  ship,  and  is  liable  to  detention  till  a  certificate  of  registry  is  produced. 

t  17  &  18  Vict  c.  104,  §  35. 

X  The  declaration  of  ownership  must  now  be  made  in  terms  of  schedules  B  and  C,  aj^ 
pended  to  17  &  18  Vict  c.  104. 

§  The  certificate  must  now  be  in  the  form  prescribed  in  Schedule  D,  annexed  to  17  klS 
Vict  c.  104,  and  must  comprise  the  following  particulara  (^  44),  viz.,  the  name  of  the  ressel 
and  her  port — the  details  as  to  tonnage,  build,  and  description,  required  by  §  36— the  masterV 
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declares  who  are  the  whole  owners — the  ship's  name,  place,  and 
burden,  with  the  name  of  the  master — when  and  where  built,  or,  in 
the  case  of  a  foreign-built  vessel,  that  the  declarants  do  not  know 
these  particulars — ^and  a  description  of  the  measurement,  rigging, 
and  build  of  the  vessel,  these  being  verified,  in  so  far  as  regards  the 
vessel's  form  and  dimensions,  etc.,  by  a  certificate  of  the  builder.  The 
certificate  of  registry  is  the  evidence  of  the  ship's  claim  to  the  privi- 
leges of  a  British  vesseL 

When  there  are  more  owners  than  one,  the  property  of  the  vessel  Number,  amu 
^9  ^7  §  35  of  the  Act  8  &  9  Vict.  cap.  89,  held  to  be  divided  into  64  owheus  op  a 
equal  parts,  and  the  proportion  of  each  owner  is  to  be  described  in  vessel. 
the  registry  as  so  many  64th  shares.     The  number  of  proprietors  of 
one  ship  cannot  exceed  thirty-two,  excepting  in  the  case  of  minors 
and  creditors,  who  are  reckoned  only  by  the  guardian  or  trustee  re- 
presenting them,  and  excepting  also  joint-stock  companies.*    A  part 

nAme — the  particulars  as  to  her  origin,  stated  in  the  declaration  of  ownership— the  name  and 
description  of  the  registered  owner,  or  owners,  and,  if  more  than  one  owner,  the  proportions 
in  which  they  are  respectively  interested,  indorsed  upon  sach  certificate.   Change  of  owners, 
and  of  master,  mast  be  indorsed  on  the  certificate  of  registry ;  §§  45,  46.    The  following 
notice  is  appended  to  Schedule  D : — "  A  certificate  of  registry  granted  under  the  Merchant 
"  Shipping  Act  1854,  is  not  a  document  of  title.     It  does  not  necessarily  contain  notice  of 
"  aU  changes  of  ownership,  and  in  no  case  does  it  contain  an  ofiScial  record  of  any  mortgages 
"  affecting  the  ship."    Thus  the  register-book  is  now  the  sole  evidence  of  title  ;  the  certi- 
ficate serves  for  manifesting  the  nationality  and  for  the  identification  of  the  ship.  In  Duffus  19  D.  430. 
and  LaxDwn  v.  Mackay  and  Others,  13th  February  1857,  it  was  held  that  the  certificate  of 
Tegistrf  was  such  ^»rimd/acte  evidence  of  title,  that  the  registered  owners  to  whom  a  transfer 
W  been  made  after  the  vessel  had  sailed,  were  entitled  to  recall  of  arrestments  of  the  ship 
^ited  bj  creditors  of  the  former  owners,  although  it  was  alleged  that  the  transfer  was  firaudu- 
^t  and  collusive. 
*  "  The  property  in  a  ship  shall  be  divided  into  sixty-four  shares.     Subject  to  the  pro- 
'  visions  with  respect  to  joint  owners  or  owners  by  transmission  hereinafter  contained,  not 
"  more  than  thirty-two  individuals  shall  be  entitled  to  be  registered  at  the  same  time  as 
'  owners  of  any  one  ship ;  but  this  rule  shall  not  affect  the  beneficial  title  of  any  number  of 
'  persons  or  of  any  company  represented  by  or  claiming  under  or  through  any  registered 
owner  or  joint  owner.    No  person  shall  be  entitled  to  be  registered  as  owner  of  any  frac- 
^nal  part  of  a  share  in  a  ship  ;  but  any  number  of  persons  not  exceeding  five  may  be 
i^gistered  as  joint  owners  of  a  ship  or  of  a  share  or  shares  therein.    Joint  owners  shall  be 
considered  as  constituting  one  person  only  as  regards  the  foregoing  rule  relating  to  the 
Anmber  of  persons  entitled  to  be  registered  as  owners,  and  shall  not  be  entitled  to  dispose 
^  severality  of  any  interest  in  any  ship,  or  in  any  share  or  shares  therein  in  respect  of 
^hich  they  are  registered.    A  body  corporate  may  be  registered  as  owner  by  its  corporate 
^iiame.*'— 17  &  18  Vict.  c.  104,  §  37.    It  is  enacted  by  §  43,  "  That  no  notice  of  any  trust 
express,  implied,  or  constructive,  shall  be  entered  in  the  register-book,  or  receivable  by  the 
^^gistrar ;  and  subject  to  any  rights  and  powers  appearing  by  the  register-book  to  be 
^••ted  in  any  other  party,  the  registered  owner  of  any  ship  or  share  therein  shall  have 
Po^er  absolutely  to  dispose  in  manner  hereinafter  mentioned  of  such  ship  or  share,  and  to 
give  effectual  receipts  for  any  money  paid  or  advanced  by  way  of  consideration." 
'^  provision  that  the  registered  owner  has  absolute  power  of  disposal  of  his  share  is  of 
^t  importance  ;  and,  in  the  case  of  a  trading  company  possessing  a  ship,  all  the  partners 
"'^'rt  to  be  entered  in  the  register.    If  the  partners,  however,  exceed  five  in  number,  unless 
**  company  is  a  corporate  body,  neither  the  company  nor  all  the  members  can,  under  the 
P'^ons  of  §  87,  be  registered  as  owners  of  a  share ;  they  will  only  be  entitled  to  a 
"^ficiai  interest  in  the  share,  while  the  legal  right  and  power  of  disposal  is  in  the  paHy 
'*6i«tered. 
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owner  may  sue  without  concurrence  of  the  other  owners  for  his  share 
of  damage ;  Lawson  v.  Leith  and  Newcastle  Steam  Packet  Co.y  26th 
November  1850. 

The  property  of  a  ship  after  registry  can  only  be  transferred  in  the 
manner  prescribed  by  §  34  of  8  &  9  Vict.  cap.  89,  viz.,  by  a  bill  of 
sale  (in  Scotland,  the  conveyance  of  a  ship  is  usually  called  a  vendi- 
tion)y  containing  a  recital  of  the  certificate  of  registry  or  the  principal 
contents  of  it ;  and,  although  an  error  in  the  recital  will  not  be  fatal, 
provided  the  identity  of  the  ship  be  sufficiently  proved  by  the  instru- 
ment, yet,  if  the  transfer  fail  in  setting  forth  a  recital  of  the  certificate 
or  its  principal  contents,  it  is  declared  not  to  be  valid  or  efiectual  for 
Vehditioh  OB    any  purpose  whatever  either  in  law  or  equity.*   Keeping  in  view  this 

essential  requisite,  the  form  of  the  vendition  is  simple,  containing  a 
clause  of  assignation  by  which,  in  consideration  of  the  price,  the 
seller  sells,  assigns,  and  conveys  to  the  purchaser  the  ship  or  vessel 
described  by  name,  port,  and  burthen.  If  the  boats  are  also  sold,  it  is 
necessary  that  they  be  mentioned.  A  copy  of  the  registry  is  intro- 
duced at  the  end  of  the  conveyance,  after  which  there  are  the  usual 
words,  **  surrogating  and  substituting"  the  assignee — then  a  clause  of 
absolute  warrandice,  and  a  clause  of  delivery  of  the  certificate  of  re- 
gistry and  other  papers.  The  bill  of  sale  or  vendition  does  not  pass 
the  property  in  a  ship  until  it  is  entered  in  the  register,  and  the  par- 
ticulars indorsed  by  the  proper  officer  upon  the  certificate  of  r^stiy. 
The  date  of  indorsement  upon  the  certificate  is  the  criterion  of  pre- 
ference, the  transfer  which  is  first  indorsed  being  preferable,  although 
another  be  earlier  entered  in  the  register.  But,  in  order  to  give  time 
to  the  first  transferree  to  complete  his  right,  the  registering  officer 
is  prohibited  from  registering  a  new  transfer  until  thirty  days  after  a 
prior  one  has  been  entered,  so  that  the  first  may  be  made  effectual  bj 
indorsement^    In  illustration  of  the  stringency  with  which  the  pro- 


Vbkdition 
must  bb  beqis 

TBBEO. 

Gbitebioh  of 
pbefbbbhcb 
among  vbndi- 

TIOHS. 


*  The  transfer  of  ships  and  shares  therein  is  now  regulated  hjr  §  55  of  17  &  IS  Vict  e. 
104,  which  enacts  that  "  a  registered  ship  or  any  share  therein,  when  disposed  of  to  ptf- 
"  sons  qualified  to  he  owners  of  British  ships,  shall  be  transferred  by  bill  of  sale ;  and  fock 
"  bill  of  sale  shall  contain  such  description  of  the  ship  as  is  contained  in  the  certificate  of  tba 
"  surreyor,  or  such  other  description  as  may  be  sufficient  to  identify  the  ship  to  the  waiad^ 
"  tion  of  the  registrar,  and  shall  be  in  the  form  marked  E  in  the  schedule  hereto,  or  as  wtf 
"  thereto  as  circumstances  permit,  and  shall  be  executed  by  the  transferrer  in  the  pnico^ 
"  of,  and  be  attested  by,  one  or  more  witnesses."  The  recital  of  the  certificate  of  r^gif^ 
is  no  longer  required. 

f  By  the  recent  Statute,  the  certificate  is  no  longer  evidence  of  title,  and  voiSammi^ 
upon  such  certificates  is  not  now  the  criterion  of  preference.  It  enacts,  that  "  erery  UO  ^ 
"  sale  for  the  transfer  of  any  regittered  ship,  or  of  any  share  therein,  when  duly  execfll^ 
*'  shall  be  produced  to  the  registrar  of  the  port  at  which  the  ship  is  registered,  together  «i>^ 
"  the  declaration  hereinbefore  required  to  be  made  by  a  transferree ;  and  the  registrar  ^ 
"  thereupon  enter  in  the  register  book  the  name  of  the  transferree  as  owner  of  the  ihipof 
"  share  comprised  in  such  bill  of  sale,  and  shall  indorse  in  the  bill  of  sale  the  fiictof  iic^ 
"  entry  having  been  made,  with  the  date  and  hour  thereof;  and  all  bills  of  sale  of  any  i^ 
"  or  shares  in  a  ship  shall  be  entered  in  the  register-book  in  the  order  of  their  prodnctioa  tt 
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visions  of  the  Statute  are  enforced,  these  two  cases  may  be  noted ; 
ScoU  and  Clifford  v.  Miller  and  Kerr,  16th  November  1832.     Here  ^  S.  21. 
the  parties  registered  being  proved  not  to  be  the  true  owners,  but 
trustees  for  a  foreigner,  they  were  held  not  entitled  to  recover  insur- 
ance upon  a  loss  of  the  vessel ;  the  qualification  of  owners  of  British 
vessels,  is,  however,  extended  by  §  17  of  the  new  Act,  12  &  13  Vicf 
cap.  29.^    The  serious  consequences  of  neglect  to  register  are  shown 
by  Waiker  v.  Pollock,  5th  March  1825,  where  a  proprietor  not  regis-  8  8. 625. 
tered  was  held  to  have  no  title  to  sue  for  the  price  of  the  ship. 


(2.)  Securities  v/pon  vessels. — A  ship  may  be  transferred  by  way  of  Mortqaoe  op 
mortgage  for  a  loan,  in  which  case  the  instrument  must  recite  the  cer-  *""' 
tificate  or  its  contents ;  and  it  is  completed  in  the  same  manner  as  a 
bill  of  sale  or  vendition  of  the  property,  with  this  addition,  that  the 
entry  in  the  register,  and  the  indorsement,  must  both  bear  that  the 
transfer  was  made  only  as  a  security.  When  a  mortgage  or  assign- 
ment of  a  ship  in  security  has  been  registered,  the  right  of  the  mort- 
gagee is  not  affected  by  the  owner's  subsequent  act  of  bankruptcy,  so 
that  the  registry  operates  in  the  same  manner  as  infeftment  upon  an 
heritable  rightf 

"  the  registrar/*  g  57.  No  transferree  can  be  registeredi  till  he  has  made  a  declaration  in 
a  given  form,  corresponding  with  that  of  the  original  owner ;  §  56.  If  a  registered  owner 
desires  to  give  power  to  another  to  sell  or  to  mortgage  his  ship  at  any  place  abroad,  he  can  do 
BO  hj  obtaining  from  the  registrar  a  certificate  for  that  purpose,  to  be  called  a  certificate  of 
DKOtgage  or  of  sale ;  §76  et  eeq.  Such  certificate  possesses  this  advantage,  that  no  hand 
Jide  mortgage  or  sale  can  be  impeached  on  the  ground  that  it  was  carried  throagh  after  the 
death  of  the  person  giving  the  power. 

In  case  of  the  transmission  of  the  property,  or  the  interest  of  a  mortgagee,  in  any  ship  or 
share,  by  death,  bankruptcy,  or  marriage,  etc.,  the  registrar,  the  fact  and  circumstances  of 
such  transmission  being  authenticated  to  him  by  declaration  of  party,  and  by  the  proper 
l^;al  eridenoe  of  the  transmission,  must  enter  the  name  of  the  party  in  the  register-book  as 
owner.  And  the  persons,  if  more  than  one,  and  however  numerous,  to  whom  such  property 
may  be  transmitted,  shall,  as  regards  the  rule  relating  to  the  number  of  registered  owners, 
be  considered  as  one  person ;  §§  59,  60,  74,  75. 

It  win  be  kept  in  view  that  the  certificate  of  registry  is,  by  §  107  of  the  Statute,  legal  evi- 
dence of  the  contents  of  the  register.  For  the  effect  given  to  the  certificate  as  primd  facie  evi- 
dence of  the  owner's  title,  see  the  case  of  Duffm  and  Lawaon  v.  Mackay^  aupra^  p.  467,  note. 

*  The  description  and  ownership  of  British  ships  are  now  defined  by  17  &  18  Vict.  c.  105, 

Ua. 

t  In  Anderton  t.  Wetiem  Banhy  14th  January  1859,  it  was  held  that  the  provisions  of  21  D.  230. 
the  Act  1696  are  not  repealed  by  the  provisions  of  the  Registry  Acts,  declaring  that  a  regis- 
tered mortgage  of  a  ship  shall  confer  an  indefeasible  right  on  the  mortgagee ;  and  accord- 
ingty,  in  a  reduction  of  a  transfer  of  ships  executed  within  sixty  days  of  bankruptcy, 
thoagfa  registered  before  bankruptcy,  at  the  instance  of  the  trustee,  a  defence  founded  on 
the  Begistry  Act  was  repelled. 

By  the  recent  Statute,  mortgages  of  ships  are  to  be  in  the  form  set  forth  in  a  schedule, 
ssd  registered  in  the  order  of  their  production,  the  registrar  making  a  memorandum,  on  the 
instniment  of  mortgage,  of  the  date  and  hour  of  such  record ;  {J  66,  67.  On  production  of 
the  instrument  of  mortgage,  with  a  receipt  for  the  money  indorsed,  the  discharge  of  the  mort- 
gage must  be  entered  by  the  registrar  in  the  register-book,  whereupon  the  estate  of  the 
ncrtgagee  revests  in  the  person  who,  but  for  the  mortgage,  had  been  entitled  to  it ;  §  68. 
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The  mortgagee  of  a  ship  must  beware  of  taking  possession  unless 
prepared  to  undertake  the  responsibilities  of  ownership.  In  RvmM 
y.  Baird  and  Co,,  13th  June  1839,  one  who  held  security  upon  a 
vessel,  having  acted  as  if  in  possession,  was  found  liable  for  fur- 
nishings. 

•  In  the  Style-book  will  be  found  the  forms  of  other  securities  appli- 
cable to  the  peculiar  nature  of  this  kind  of  property.  There  is  the 
bond  of  bottomry — a  security  for  money  borrowed  by  the  owner  to  fit 
up  and  supply  the  ship  with  necessaries  before  a  voyage,  or  by  the 
ship-master  for  repairs  and  furnishings  in  a  foreign  port,  or  when  he 
cannot  communicate  with  the  owner.  In  return  the  obligant  becomes 
bound  to  repay  a  certain  larger  amount  (the  difference  being  the  pre- 
mium) after  the  vessel's  safe  return,  but  the  lender  takes  the  risk  of 
the  vessel  being  lost  In  this  species  of  security  not  only  the  bor- 
rower, but  the  vessel  also,  with  her  tackle  and  appurtenances,  is  bound 
to  the  lender.*  It  is  otherwise  in  the  bond  of  respondentia,  which  is 
granted  for  money  borrowed  upon  the  security  of  goods  and  merclian* 
dise  laden  and  to  be  laden  on  board  the  ship  for  a  specified  voyage. 
The  bond  is  personal,  and  upon  the  freight,  but  not  affecting  the* 
vessel,  and,  in  the  same  way  as  by  the  bond  of  bottomry,  the  lender^ 
in  consideration  of  a  large  increase  in  the  sum  to  be  repaid,  runs  a 
hazard  of  loss. 

(3.)  Deeds  relating  to  employment  of  vessels,  etc. — Ships  are  let  upon- 
hire  by  a  deed  called  a  charter  party — carta  partia,  i.c.,  a  writin^^ 
divided.  It  consists  of  mutual  obligations.  On  the  one  part  the  ownei — 
freights  the  vessel  to  the  other  party  for  a  defined  vojage,  engagin^^ 
that  she  shall  be  in  good  condition  and  properly  manned,  ready  at  a^-* 
specified  port  and  time  to  receive  the  cargo — that  she  shall  sail  with — 
out  delay — deliver  the  cargo — receive  the  home  cargo,  and  sail  witl 
the  first  favourable  winds  homewards — and  deliver  safely  the  hom( 
cargo,  the  dangers  of  the  seas,  rivers,  and  navigations,  the  restrainti 
and  detentions  of  princes  and  republics,  and  all  other  dangers  an( 
accidents  being  excepted.     On  the  other  hand,  the  freighter  en| 


16  D.  548. 


Mortgages  are  to  have  priority  according  to  the  date  of  their  record  in  the  register-book    ^ 
§  69.    A  mortgagee  shall  not,  by  reason  of  his  mortgage,  be  deemed  to  be  the  owner,  oc 
the  mortgager  to  have  ceased  to  be  the  owner  of  a  vessel,  except  so  far  as  is  necessair  fo> 
making  it  available  as  a  security  for  his  debt,  and  he  may  absolutely  dispose  of  the  mort 
gaged  interest ;  §§  70,  71.    A  registered  mortgage  shall  not  be  affected  by  ao  act  of  bank- 
ruptcy committed  by  the  mortgager  afler  the  date  of  recording,  though  the  ship  or  share 
at  the  time  of  such  act,  in  his  order  and  possession  as  reputed  owner;  §  72.     A  registere<^ 
mortgage  may  be  transferred ;  and  the  transfer  must  be  entered  in  the  register-book,  and  ^ 
memorandum  thereof,  and  of  its  date  and  hour,  indorsed  on  the  instrument  of  transfer ;  §  73^ 
Under  those  provisions,  an  indorsement  of  a  mortgagee's  interest  upon  the  certificate  » 
registry  is  no  longer  necessary,  as  it  was*  under  the  previous  Statutes. 

*  When  the  master  borrows  money  in  bottomry  at  maritime  interest,  and  pledges  the 
ship  and  freight  for  repayment  on  the  termination  of  the  voyage,  the  owners  are  not  persfiS' 
ally  responsible ;  Cochrane  v.  OilkUon,  14th  Februaiy  1854. 
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to  furnish  cargoes,  and  pay  freight  at  a  specified  rate  per  ton,  or,  if 
it  be  a  time  bargain,  at  a  certain  rate  per  month. 

Of  these  and  other  deeds  connected  with  ships  there  will  be  found 
many  precedents  among  the  Juridical  Society's  Styles.  There  are 
also  forms  of  deeds  relating  to  the  hiring  of  seamen,  which  is  now 
regulated  by  the  7th  and  8th  Vict  cap.  112,  and  the  forms  contained 
in  the  schedules  subjoined  to  that  Act* 

*  The  Act  7  &  8  Vict.  c.  112  was,  so  far  as  related  to  agreements  with  seamen,  repealed 
l>y  the  Mercantile  Marine  Act,  13  &  14  Vict  c.  93.  The  latter  Act  was  repealed  by  17  & 
18  Vict,  c  120,  but  the  greater  part  of  its  provisions,  with  some  modifications,  are  re-enacted 
by  the  Merchant  Shipping  Act  (1854),  17  &  18  Vict.  c.  104. 
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A  FACTORY  is  a  deed  by  one  person  authorizing  another  to  exercise 
a  right  or  rights  in  his  placa  Such  authority  is  also  called  a  com- 
mission, when  the  business  devolved  is  of  great  value  and  importance. 
The  appointment  is  also  styled  a  power  or  letter  of  attorney ;  but 
these  terms  are  more  familiarly  applied  to  authorities  to  be  executed 
in  England  or  other  foreign  countries. 

Factories  are  general  or  special  The  former  confers  general  powers 
of  management.  The  special  factory,  on  the  other  hand,  either  limits 
the  factor's  power  to  one  of  the  things  contained  in  the  general  fac- 
tory, or  it  confers  a  power  not  bestowed  by  the  general  factory,  and 
which  the  factor  would  not  possess,  unless  it  were  specially  con- 
ferred. 

The  form  is  simple : — (1.)  The  consideration  or  cause  of  granting 
is  set  forth,  whether  it  be  present  or  intended  absence — or  indisposi- 
tion— or  other  impediment — or,  simply,  the  desire  of  the  grantor  to 
commit  the  management  of  his  affairs  generally,  or  of  the  special 
matter  mentioned,  to  the  management  of  the  person  appointed.  (2.) 
The  grantor  then  nominates  and  appoints  A,  designing  him  as  factor, 
or  (in  cases  of  magnitude)  as  factor  and  commissioner.  (3.)  The 
factor's  powers  are  specified.  (4.)  A  declaration  is  inserted,  that  the 
acts  of  the  factor  shall  be  as  valid  as  if  done  by  the  grantor  himself. 
(5.)  It  is  provided,  that  the  factory  shall  subsist  until  it  is  recalled. 
(6.)  There  is  an  obligation  upon  the  factor  to  account,  and  to  pay  to 
his  constituents  the  balance  of  his  intromissions,  under  deduction  of 
a  reasonable  gratification  for  his  trouble. 

We  shall  examine  briefly  the  powers  of  a  factor.  A  general  factoiy 
or  mandate  confers  only  powers  of  general  management,  such  as  the 
collection  of  rents  and  interests,  and  such  acts  of  ordinary  adminis- 
tration as  are  necessary  to  preserve  an  estate  and  render  it  productive. 
If,  therefore,  it  is  intended,  that  the  factor  shall  be  entitled  to  do  any 
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extraordinary  act,  the  factory  must  contain  a  special  power  to  that 
effect.  We  ahall  notice  some  acts  which  cannot  be  done  without 
special  authority ; — 

(1.)  It  is  incompetent  for  a  factor,  not  specially  authorized,  to  sell  Power  to  ■: 
an  heritable  estate,  or  moveables  of  great  value     In  the  case  of  '"''**'*■ 
TTiotnas  t.  Walker's  Tniatees,  4th  July  1829,  a  sale  of  heritage  was  7  S.  828. 
sustained,  where  it  was  ambiguous  whether  the  factory  contained 
that  power,  the  constituents  having  recognised  other  sales.     But  a 
Conveyancer  can  only  be  secure  by  adhering  to  the  general  principle. 

(2.)  Nor  can  a  factor,  without  express  power,  enter  his  constituent  To  nxtg  a 
us  heir  in  a  succession,  so  as  to  incur  risk  by  representation.     The  '^ 
responsibility  of  exposing  a  client  to  such  hazard  is  greatly  increased 
\>j  the  facilities  granted  by  the  Service  of  Heirs  Act  for  restricting 
the  liability  of  the  heir  to  the  value  of  the  succession.     "When  the 
^ctor  baa  authority  to  enter  his  constituent  as  heir,  he  enjoys  an 
mplied  power  to  do  whatever  may  be  requisite  to  support  the  claim, 
ind,  therefore,  to  raise  an  action  of  reduction  of  an  adverse  service  ; 
jfifford  v.Qifford,  llth  February  1834.     A  general  commission  was  12  a  Ml. 
ormerly  sufficient  authority  to  serve  the  granter  of  it  heir  to  a  lucra- 
tive succession;   MoUe  y.  Siddell,   13th  December  1811  ;   but  the  F.  C. 
Service  of  Heirs  Act  in  its  third  section  empowers  only  mandatories 
tjtecially  authorized  to  sign  a  petition  of  service. 

(3.)  Special   power  is  requisite  to  compromise  the  constituent's  To  coMpaomin 
jlaims,  or  to  submit  them  to  arbitration.     In  NoUinworth  v.  Dunbar,  *"^*'™'"'- 
ilst  January  1813,  a  merchant  was  held  not  debarred  from  suingfor 
lis  whole  debt,  although  his  travelling  agent  had  agreed  to  a  com- 
>o»ition  ;  and,  in  Bribes  v.  Williaon's  Trustees,  22d  November  1831, 10  S.43. 
k  i'actor  having  agreed  to  postpone  his  constituent's  security  to  ccr- 
■^in  outlays,  the  agreement  was  held  void  from  want  of  authority, 
^o  also,  where  a  factor  took  bills  from  his  constituent's  debtor,  thus 
r*^tnting  delay  without  the  privity  or  sanction  of  the  principal,  he 
•"««  found  liable  for  loss  accruing ;  Ainslie  v.  Arbutknot  and  Co.,  7th  1  Cr  tnJ  St. 
■  ^bniary  1 743.     We  have  already  had  occasion  to  refer  to  Livingston  ^^^'  ^**'' 
''-   Johnson,  23d  February  1830,  where  an   agent,    having   without 
^^thority  submitted  his  client's  claim  to  arbitration,  was  held  per- 
"^iiftlly  liable  for  implement  of  the  decree-arbitral 

(4.)  If  the  &ctor  is  to  have  power  to  borrow  money,  and  to  give  To  dor«ow, 
■**«  personal  security  of  his  constituent,  or  the  security  of  his  estate, 
'^st  must  be  expressly  stated,  and  a  consent  to  execution  against 
***e  constituent  inserted  in  the  registration  clause  of  the  factory.  In 
^^Hicular  circumstances  the  Court  has  extended  the  construction  of 
^  factor's  powers,  so  as  to  support  a  loan  made  in  order  to  preserve 
fte  property,  as  in  Thomson  v.  Fvllartan,  23d  December  1842,  where  6  D.  m. 
^  loan  made  in  order  to  pay  calls  on  railway  shares,  and  thereby 

^Tent  forfeiture  of  the  shares,  was  sustained. 
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(5.)  A  factor  cannot  without  express  authority  appoint  a  sub-factor, 
it  being  incompetent  to  delegate  his  powers  ;  Dempster  v.  Potts,  18th 
February  1836.  When  the  factor  is  empowered  to  name  a  sub-factor, 
he  ought  to  be  exempted  by  the  deed  from  liability  for  the  sub-factor  s 
intromissions. 

These  are  examples  of  extraordinary  acts  which  require  to  be  spe- 
cially authorized ;  and  it  is  to  be  kept  in  view,  that,  under  the  rule 
posteriora  derogant  priorihus,  where  general  powers  are  followed  by 
a  specification  of  particulars,  the  authority  will  be  restricted  to  acts 
of  the  same  kind  with  those  particularized. 

The  factory  is  brought  to  an  end  in  various  ways : — 

(1.)  The  mandant  or  constituent  may  at  his  pleasure  recall  it  either 
directly,  or  by  granting  a  factory  of  later  date  to  another,  which  is  an 
implied  revocation.  The  power  of  positive  recall  is  strongly  exempli- 
fied in  Walker  v.  Somerville,  13th  December  1837,  where,  although  a 
large  commission  had  been  promised,  the  mandant  was  held  entitled 
to  revoke  at  pleasure,  on  reimbursing  the  factor  for  his  outlay  and 
trouble.  Even  when  granted  for  an  extended  period,  as  during  life,  a 
factory  may  be  recalled  upon  just  grounds.  The  case  of  HeddringUm 
V.  Book  and  Dods,  14th  July  1714,  is  an  example  of  revocation  allowed 
in  consequence  of  gross  incapacity.  In  mercantile  commissions  it  is 
common  to  invest  the  factor  with  a  character  which  gives  him  credit ; 
and,  in  such  cases,  the  recall  must  be  duly  notified  to  third  parties, 
in  the  same  way  as  a  dissolution  of  copartnery,  in  order  to  release 
the  constituent  from  liability  for  the  factor's  subsequent  transac- 
tions. When  a  factory  is  recalled,  the  granter  must  relieve  the 
factor  of  all  obligations  properly  undertaken  in  the  discharge  of  his 
duties ;  if  he  have  made  advances,  for  instance,  he  must  be  indemni- 
fied for  these ;  Broughton  v.  Stewart,  Primrose,  &  Co,,  1 7th  December 
1814. 

(2.)  Factory  may  terminate  by  the  factor's  renunciation  of  the  office. 
But  he  must  take  care,  in  renouncing,  that  his  employer  has  proper 
notice,  otherwise  he  will  be  liable  for  damages  occasioned  by  a  preci- 
pitate relinquishment. 

(3.)  The  factor's  power  ceases  upon  the  death  of  the  mandant ; 
and,  where  there  are  several  constituents,  upon  the  death  of  any  one 
of  them,  whereby  the  power  of  the  whole  is  dissolved  as  in  the  case 
of  tutors-dative ;  Stewart  v.  Baikte,  29th  February  1832,  reversed  7th 
April  1834.  But  the  factor  is  entitled  to  act,  until  he  receives 
authentic  accounts  of  his  constituent's  death  ;  Campbell  v.  Anderson, 
7th  December  1826,  affirmed  1st  May  1829. 

(4.)  The  bankruptcy  of  the  constituent  extinguishes  the  mandate. 
In  the  case  of  Pollock  v.  Paterson,  10th  December  1811,  there  will  be 
found  much  interesting  and  important  discussion  upon  the  question, 
whether  a  procuratory  falls  upon  the  insanity  of  the  granter.    As 
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regards  parties  ignorant  of  the  insanity,  it  appears  to  be  agreed,  that 
bond  fide  contractions  by  such  parties  are  binding. 

(5.)  The  factory  falls  by  the  death  of  the  factor,  and,  when  there  Bt  pactor's 
are  several  factors  without  a  quorum,  or  power  to  each,  the  death  of  ^^™' 
any  one  brings  it  to  an  end.     It  is  another  inconvenience  attending 
factories  to  more  than  one  person  without  power  to  them  severally  or 
to  a  quorum,  that  the  whole  number  must  concur  in  every  act. 

In  those  factories  which,  on  account  of  the  limited  nature  of  the 
authority  granted,  are  called  special,  the  factor  has  no  power,  except- 
ing what  is  expressed ;  and,  if  there  be  a  general  clause  appended,  its 
effect  is  limited  to  acts  of  the  same  nature  as  those  specified. 

The  factor's  obligation  to  his  constituent  is  to  account  for  his  intro-  Factor's  obu. 
missions,  and  to  pay  the  balance,  deducting  a  reasonable  gratification,  ^'u^l^^„ 
as  it  is  called,  for  his  trouble.*     A  salary  may  be  specified ;  but, 
wLen  there  is  no  mention  of  remuneration,  the  office  is  presumed  to 
be  gratuitous  ;  Orhiston  v.  Hamilton^  I7th  February  1736.     Where  an  M.  4063. 
allowance  is  contemplated,  but  no  sum  fixed,  the  Court  will  determine 
tine  amount    In  Cavipbell  v.  Rose,  6th  December  1 752,  two  and  a  half  M.  616. 
per  cent,  was  given  ;  but  this  depends  entirely  upon  circumstances. 
ixx  accounting  the  factor  is  not  entitled  to  deduct  from  the  funds  in 
his  hands  debts  of  the  constituent  paid  without  his  authority,  his  re- 
covirse  in  such  circumstances  being  by  action,  and  not  by  compensation ; 
^ctrqais  of  Douglas  v.  Sommervill,  24th  July  1678.  M.  2625. 

By  acceptance  of  the  office  the  factor  is  bound  to  discharge  its 
duties.     When  it  is  without  recompense,  he  is  liable  for  his  intromis- 
sions only,  and  not  for  exact  diligence.     But,  if  there  is  a  factor-fee, 
"^  is  liable  for  loss  arising  through  mismanagement ;  Goldie  v.  Mac-  M.  3527. 
^ndd,  4th  January  1757.     Here  the  factory  was  special,  to  take  out 
^^^firmation  of  a  moveable  estate  to  which  the  granter  was  entitled. 
•*^e  duty  having  been  neglected,  the  succession  was  found,  in  the  then 
^^isting  state  of  the  law,  not  to  be  carried  by  his  will,  and  the  factor 
^^  in  consequence  subjected  for  loss  arising  to  his  widow.     See  also 
^^^ningham  and  Simpson  v.  Buchanan,  6th  July  1809.   But,  although  Hume,  349. 
^here  is  remuneration,  the  factor  may  be  exempted  from  liability 
®^cept  for  his  intromissions,  and  in  such  circumstances  liability  for 
lo^  by  negligence — as  where  a  debt  becomes  irrecoverable  through 
oelay—cloes  not  arise ;  Stewart,  etc.  (Fraser's  Trustees),  v.  Falconer,  9  S.  178. 
l^th  December  1830.     When  the  factor  is  paid,  he  is  bound  to  do 
8^ch  diligence  as  the  security  of  the  property  under  his  charge  re- 
quireg — such  as  to  use  sequestration  in  due  time  for  recovery  of 
^^tsw    If  in  any  case  he  has  doubts  as  to  the  course  to  be  adopted, 
he  should  submit  the  circumstances  and  his  views  to  his  constituent, 

*  Appljiog  the  jadgmeot  in  Lord  Orayand  Others,  the  Court  held  that,  where  trustees  19  D.  1. 
^™P^ed  one  of  their  own  number  to  act  as  factor,  he  was  not  entitled  to  any  remuneration ; 
<^^te  and  Other$  (  WeUwood's  Trustees)  v.  Hill  and  Others,  17th  December  1856.  19  D.  187. 


476  LECTURES  ON  CONYETAKCIHO.  PART  IL 

Factor*8  obu-  and,  if  the  employer  then  leaves  the  matter  to  his  discretion,  he  will 
^uh'Su^toh  not  be  liable  for  loss  ;  M'Caul  v.  Vareik,  8th  February  1740.  What- 
--iwud.  ever  the  factor  does  must  be  done  factoria  nomine^  otherwise  he  will 

M.  8624.  y^  personally  liable — of  which  we  had  an  example  in  the  acceptance 

M.  4065.  of  bills  by  procuration ;  and,  in  Ainalie  v.  Arbuthnot,  6th  June  1739, 

loss  arising  through  the  bankruptcy  of  an  acceptor  was  held  to  fall 
upon  the  factor,  because  he  had  taken  bills  in  his  own  name  without 
notice  to  his  constituent,  and  without  any  entry  in  his  books  to  show 
that  the  transaction  was  really  in  his  constituent's  business. 
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CHAPTER  IX. 

TRANSMISSION  OF  MOVEABLES  FROM  THB  DEAD  TO  THE  LIVINa— - 
TESTAMENT — CONFIRMATION — LEQACY. 

Having  now  examined  the  deeds  by  which  obligations  affecting 
oveable  rights  may  be  contracted-^those  also  which  are  used  in  the 
Ansmission  of  these  rights — and  the  writings  by  which  moveable 
ghts  are  enforced  or  extinguished — it  remains  that  we  attend  to  the 
Atruments  by  which  moveable  property  may  be  transmitted,  not 
om  the  living  to  the  living,  as  in  those  already  reviewed,  but  from 
^e  dead  to  the  living. 


I.  The  Testament. — In  the  history  of  rights  it  is  plausibly  con-  obiow  of 
Kstured,  that  succession  or  inheritance  was  antecedent  to  the  power  po^«»  *"> 
I  devising,  the  right  of  the  deceased  being  held  to  be  extinguished  by 
IB  death,  and  his  family  receiving  the  succession  by  the  simple  title 
f  next  occupancy.  But  the  right  of  inheritance  was  found,  while 
^  Remained  indefeasible,  besides  producing  the  evils  of  fraud  to  credit 
^i^  unsuitable  to  the  family  circumstances,  there  being  no  power  of 
•^tribution.  Hence  arose  the  right  of  disposal  by  expressed  inten- 
^On  of  the  mode  in  which  one  wishes  his  property  to  be  bestowed 
'ier  his  death.  The  right  is  exercised  by  testament,  which  Black- 
^ne  defines  as  "  witnessed  instructions,"  thus  deriving  the  term 
*^ni  the  form  of  the  deed.     The    etymology  of  Jacob,  **  testatio 

^^lentis"  i.e.,  evidence  of  the  deceased's  mind  or  will,  connects  it 
^ore  properly  with  the  substance  of  the  thing.    The  English  term 

Mil"  flows  from  the  nature  of  the  deed  as  containing  the  party's 
Measure  in  the  disposal  of  his  effects.  A  conveyance  which  becomes 
^^ediately  bindin]^  upon  the  grantors  is  not  a  will,  although  it  may 
••^^pose  of  the  moveable  property  which  shall  belong  to  him  at  his 
^th.  A  mutual  conveyance  by  several  parties,  conveying  depre- 
^'^ti  all  their  property  now  belonging,  and  which  shall  belong  to 
^^^  at  death  in  favour  of  themselves  and  the  survivors  and  survivor, 
^th  power  of  sale  and  obligation  of  warrandice  was  held  not  to  be 
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a  will,  but  an  irrevocable  deed  for  onerous  causes ;  and  no  inventory 

or  legacy  duty  was  demandable  on  the  death  of  one  of  the  parties ; 

79.     ^'       '    Browns  v.  The  Advocate-Oeneral,  28th  June  1852. 

What  consti-       By  our  law  and  practice  any  probative  writing  expressive  of  a 

TOTES  A  VALID  pj^,.|jy'g  intcution  with  respect  to  the  disposal  of  his  moveable  estate 

at  his  death  is  sufficient,  if  clear  in  its  terms,  to  secure  the  fulBlment 
Testament.  of  that  intention.  But  the  testament  is  the  instrument  regularly 
Codicil.  appropriated  to  this  purpose.     The  codicil  is  a  short  paper  of  a  testa- 

mentary nature,  and  applies  to  supplementary  additions  to  testaments 
expressive  of  new  provisions,  or  suppressions,  or  alterations,  in  the 
Disposition,      testator's  will  as  already  made.    Moveable  property  is  also  in  practice 

commonly  settled  either  by  itself,  or  in  conjunction  with  heritage  by 
the  form  of  a  disposition.  The  variety  of  available  forms  is  charac- 
teristic of  the  principle,  that  any  clear  expression  of  intention  legally 
authenticated  will  suffice.  But  the  testament  is  the  proper  legal  in- 
strument for  settling  the  granter's  moveable  property  at  his  deatL 
Capacity  to  The  law  has  extended  the  power  of  making  a  will  to  some  persons 
MAM  TESTA,     ^j^^  ^^^  disqualifiod  to  execute  other  deeds.     A  pupil  cannot,  but  a 

minor  may  without  his  curator's  consent,  and  a  wife  without  her  hus- 
band's consent,  make  a  will.     So  also  persons  interdicted  without 
consent  of  their  interdictors,  and  generally  every  person  above  the 
age  of  pupilarity,  capable  of  expressing  a  rational  intention  as  to 
Testament       the  disposal  of  his  property,  can  test.     But,  while  the  law  thus  gives 
uoraM  To™^  full  effect  to  the  party's  intention,  it  requires  that  the  instrument 
teotator.        shall  truly  express  that  intention  ;  and  the  Conveyancer  must  keep 
in  view,  that  the  settlement  he  prepares  must  be  of  a  nature  intel- 
ligible to  the  testator  who  executes  it,  because,  although  a  party  may 
have  sufficient  mind  to  dispose  of  his  property,  he  may  not  have  suf- 
ficient perspicacity  to  comprehend  the  effect  of  involved  technical 
2  8. 400 ;         clauses.     See  the  case,  formerly  cited,  of  Watson  v.  Nobys  Trustees, 
A^!'^f^'     18th  November  1824,  affirmed  29th  June  1827.     In  circumstances 
of  suspicion,  the  Court  requires  evidence  that  the  settlement  was 
clearly  understood  by  the  maker  of  it.     Thus,  where  the  will  was 
that  of  a  person  old  and  paralytic,  there  being  no  evidence  that  he 
clearly  understood  it,  and  no  evidence,  therefore,  that  it  truly  ex- 
F.  C.  pressed  his  will,  it  was  reduced ;  OiUespies  v.  Gillespie,  11  th  Februaiy 

Hume,  921.      1817;  and  in  Paterson  w.  Smyth,  2d  February  1809,  a  will  written 
by  an  agent  in  favour  of  himself  was  reduced,  no  instructions  being 
proved,  and  no  evidence  adduced  that  the  deed  or  the  scroll  of  it  was 
read  to  the  testator. 
Ju$  relieUB  and      A  husband  cannot  by  his  testament  prejudice  the  jus  retictcs,  or  a 
BB  PREJUDICED  f&thor  tho  Icgitim,  nor  can  he,  after  being  seized  with  his  last  illness, 
BY  A  WILL.       bestow  the  society  goods  in  such  a  way  as  to  diminish  the  shares  of 
M.8170.  his  widow  and  children.      In  Jervey  v.  WaUs,  7th  January  1762, 

legitim  was  found  due  to  a  posthumous  child^  and  claimable  by  sack 
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child's  executors,  notwithstanding  a  general  disposition  in  favour  of 

the  widow.     A  testament  in  favour  of  strangers  is  ineffectual,  if  the 

maker  of  it  have  children  after  it  is  made,  by  the  rule  si  sine  liberis^  Rule  si  tine 

unless  the  testament  be  preserved  after  the  existence  of  the  children,  ^**^- 

in  which  case  it  will  be  effectual  excepting  as  to  legitim,  Yvle  v.  M.  6400. 

Yule,  20th  December  1758.    Here  a  party  took  bonds  payable  to  him-  See  infra, 

self,  and  failing  him  to  his  brother.     Having  afterwards  married  and  ^'  ^^^' 

had  children,  he  died  two  years  after  the  birth  of  the  first  without 

changing  the  destination  in  the  bonds.     The  brother  was  preferred  to 

the  children.     As  a  general  disability  we  may  notice  the  Thelusson 

Act,  39  &  40  Geo.  iii.  cap.  98,  which  annuls  every  direction  by  will  Thelusson  Act, 

or  other  deed  to  accumulate  annual  proceeds  of  property  for  a  longer  ^^  *  ts^*^^* 

time  than  until  twenty-one  years  after  the  testator's  death,  or  during 

the  minority  or  respective  minorities  of  a  person  or  persons  living  at 

the  testator's  death.     There  is  an  exception  of  heritable  property  in 

Scotland  from  the  operation^of  this  Act,  but  the  exception  is  repealed 

by  the  41st  section  of  the  Entail  Amendment  Act,  11  &  12  Vict.  cap. 

S6,  so  that  the  accumulation  of  the  produce  and  profits  of  heritable 

and  moveable  property  are  now  subject  to  the  same  restraint.* 

A  testament  must  be  probative.     In  execution  by  parties  unable  Tk8tame.vp 
to  write,  we  have  seen  that  a  privilege  is  extended  to  this  class  of  ^x^veT  ^^' 
deeds,  so  far  as  to  sustain  subscription  by  one  notary  and  two  witnesses. 
But,  when  the  will  is  signed  by  the  party  himself  it  must  be  executed 
and  completed  with  the  same  solemnities  as  other  deeds ;  Crichton,  M.  15962. 
12th  January  1802.     Here  a  testamentary  deed,  not  holograph,  and 
not  containing  the  name  of  the  writer  or  designation  of  the  witnesses, 
was  held  improbative  and  insufficient  to  convey  moveables.    In  Dundas  Hume,  p.  917. 
y.  Lewis,  13th  May  1807,  a  trust-deed  directed    payment  of  such 
legacies  as  the  testatrix  might  leave  by  "  a  writing  under  her  hand." 
This  was  held  to  require  a  probative  writing,  and  an  improbative 
codicil  was  disallowed.    The  Court  afterwards  applied  the  same  prin- 
ciple in  Buchan  &  Inglis  v.  Harper,  27th  May  1828,  where    the  6  S.  684. 
settlement  was  subject  to  bequests  "  in  a  letter  signed  by  me  of  this 
"  date,"  which  letter  was,  however,  improbative.     But  the  House  of  5  Wil.  and  SL 
I^ria,  18th  October  1831,  held,  that  the  reference  to  the  letter  in  App.785. 
^e  probative  deed  was  suflScient  to  support  it,  upon  evidence  being 
^duced  that  the  letter  founded  on  was  truly  the  letter  mentioned 
III  the  deed.     The  improbative  document  thus  stood  by  virtue  of  the 
^ference  to  it  in  the  probative  deed,  but  without  that  support  it 
^ould  not  have  availed.-f-    A  mutual  will  by  husband  and  wife  in  the 

*  T^  proTision  in  the  Ratberford  Act  has  not  a  rctrospectiTe  eifcct,  like  the  Thelasson 
^  »nd  deeds  which  came  into  force  before  the  passing  of  the  Rutherford  Act,  are  not 
*^^  by  it ;  Lord  Keith's  Trustees  v.  The  Countess  FlahauU,  etc.,  17th  July  1857.  19  D.  1041. 

'''  The  some  principle  will  be  found  applied  in  the  case  of  Wilson  y.  Stirling  and  Others,  24  D.  163. 
13tb  December  1861.    There  a  mutual  settlement  by  two  sisters  contained  a  direction  that 
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handwriting  of  the  husband  is  effectual  as  regards  his  property, 
though  not  probative  quoad  the  wife ;  McMillan  v.  McMillan,  28th 
November  1850.  There,  upon  the  fly-leaf  of  a  Bible,  a  husband  and 
wife  made  "  this  agreement,  that  the  longest  liver  is  to  have  all  that 
"  remains  after  payment  of  our  debts."  It  was  holograph  of  the 
husband,  and  was  held  good  as  a  settlement  of  his  succession.  The 
doctrine  that  a  will  must  be  probative,  is  subject,  as  in  the  case  of 
other  deeds,  to  the  qualification,  that  those  interested  to  set  it  aside 
may  exclude  themselves  from  pleading  the  want  of  the  solemnities  by 
homologation  or  rei  interventus ;  Pollock  v.  Pollock,  20th  November 
1849.  There,  a  will  was  contained  in  a  letter  from  a  father  to  his 
two  sons.  An  agreement  to  its  terms  was  subscribed  by  the  sons,  who 
took  possession.  The  survivor  of  them  was  subjected  in  implement 
to  a  sister  favoured  in  the  will. 

In  order  to  receive  effect,  a  deed  or  writing  conveying  moveable 
property  mortis  causd  must  not  only  be  probative,  but  it  must  be  a 
completed  act,  and  not  merely  an  expressed  intention  to  make  a  will 
in  specified  terms.     The  writing  must  import,  that  the  grantor  does 
it,  not  that  he  intends  to  do  it.     This  important  doctrine  was  settled 
by  the  House  of  Lords  in  Monro  v.  Goutta,  7th  July  1813.     There, 
a  paper  signed  and  subscribed  by  a  party  as  his  codicil,  but  sent  to 
his  agent  to  make  out  a  formal  codicil,  was  sustained  by  the  Court  of 
Session  as  a  codicil,  but  the  decision  was  reversed.     Upon  the  same 
principle,  holograph  signed  instructions  to  prepare  a  settlement  were 
decided  not  to  have  the  effect  of  a  testament,  in  Staintons  ▼.  Stauh 
ton's  Trustees,  1 7th  January  1 828 ;  and,  where  a  testator  had  ap- 
proved of  drafts  of  new  settlements,  but  died  without  executing 
them,  the  Court  would  not  allow  the  drafts  to  be  looked  at  in  ordtf 
to  control  the  executed  deed,  which  came  into  effect ;  Duguid  v. 
Dundds,  8th  February  J  839.     On  the  other  hand,  after  the  deed  has 
been  made,  it  alone  is  the  evidence  of  the  party's  intention,  and  the 
instructions  cannot  be  admitted  to  control  that  final  expression  of  his 
will ;  Blair  v.  Blair,  16th  November  1849.* 

A  testament  may  be  made  in  the  last  moments  of  life,  provided 
the  testator  be  then  of  sound  mind,  and  have  a  clear  intelligence  of 
what  he  is  doing.     But,  at  whatever  period  of  life  it  maj  be  made, 


8  lilacq.  App. 
134. 


all  legacies  sboald  be  paid  which  might  be  directed  to  be  paid  **  by  any  letter  or  other 
"  writing  under  our  respective  hands,  whether  formal  or  informal."  A  codicil  aahnqtMBtlf 
added,  which  was  written  by  one  sister  and  signed  by  both,  but  not  tested,  was  held  eftctail 
quotzd  the  estates  of  both  sisters.  Lord  Dbab,  whose  opinion  contains  a  complete  wmoMrj 
of  the  former  cases  and  the  law  on  this  subject,  remarked,  "  The  informal  writing  maj  bt 
"  legally  adopted  and  sanctioned  by  the  probative  writing  prospectively  as  well  af  retrospec- 
tively." 

*  In  the  case  of  The  Magistrates  of  Dundee  v.  Morris^  the  Lord  Chancellor,  CHBUOPOi*! 
in  construing  testamentary  writings,  remarked,  that  "  the  expression  of  a  wish  by  a  testalor 
**  that  his  property  should  be  applied  to  a  particular  object,  amoonts  to  a  beqneat  lor  ihd 
"  object." 
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it  takes  effect  only  at  the  testator's  death  ;  and,  as  it  is  held  to  ex- 
press his  mind  as  at  his  death,  so  he  may  revoke  it  at  any  time  before  Power  of 
that  event ;  and  so  strong  is  this  principle,  that  the  right  of  revoca-  '^^<>^'''<>*- 
tion  continues,  even  though  it  may  have  been  renounced  ;  DougcdVa  M.  15949. 
Trustees  v.  DougdU,  25th  February  1789.     The  will  here  discharged 
a  debt  with  absolute  warrandice  of  the  discharge,  which  implied  a 
renunciation  of  the  power  of  revocation  ;  but  the  discharge  was  held 
to  be  effectually  revoked  by  a  subsequent  writing.     Nor  does  delivery 
bar  the  power  to  revoke ;  Miller  v.  Dickson^  11th  July  1826.     Here  4  S.  822. 
it  was  found  competent  to  revoke  a  settlement  granted  in  considera- 
tion of  many  favours  under  reservation  of  the  granter's  liferent, 
although  it  had  been  delivered  to  the  grantee.     In  Trottei*  v.  Trotter,  5  D.  224. 
1st  December  1842,  a  legacy  bequeathed  by  a  letter  delivered  was 
effectually  revoked  in  a  subsequent  testament.     But,  as  expressed 
intention  does  not  make  a  will,  so  neither  will  it  revoke  one,  and  the 
clearest  evidence  of  intention  to  revoke  will  not  affect  the  deed,  if 
revocation  do  not  actually  take  place.     In  Walkers  v.  Steele,  16th  4  S.  323. 
December  1825,  the  party  had  asked  his  agent  for  the  settlement,  in 
order  to  cancel  it.    Through  unintentional  delay  on  the  agent's  part 
it  was  not  given  back,  and  remained  uncancelled  at  the  party's  death ; 
but  these  circumstances  were  held  to  form  no  ground  of  reduction. 
On  the  other  hand,  when  there  is  a  clear  revocation  it  will  receive 
effect,  though  the  party's  settlements  may  thereby  become  incomplete; 
80  that  he  shall  die  partly  testate  and  partly  intestate,  and,  although 
the  revocation  may  be  contained  in  a  deed  not  strictly  testamentary  ; 
Lawrie's  Trustees  v.  Lawries,  12th  July  1843.     An  exception  to  the  6  D.  1346. 
power  of  revocation  has  been  recognised  in  the  case  of  a  mutual  will, 
which  Lord  Fullerton  observes,  in  the  case  of  McMillan,  supra,  has  13  D.  iss. 
this  consequence,  that  it  is  not  merely  a  declaration  of  intention,  but 
an  obligation  not  to  revoke ;  "  it  is  a  sort  of  contract."  From  the  power 
of  revocation  and  the  peculiar  character  of  the  will  as  the  sententia 
^Mutatis  of  the  testator  at  the  very  point  of  death,  it  results,  that, 
when  there  are  several  testaments  by  the  same  party,  it  is  the  last 
only  that  receives  effect,  and  hence  it  is  called  the  laM  or  latter  vnU. 
WieB  the  last  will  is  revoked,  the  revocation  revives  a  previous  one, 
if  still  existing ;  Doves  v.  Smith,  31st  May  1827.     Here  a  disposition  5  S.  734. 
of  farm  stock  was  revoked,  the  disponer  declaring  it  to  be  his  wish, 
that  the  stock  should  form  part  of  his  executry,  and  be  regulated  by 
Jhe  general  law  of  moveables  in  its  appropriation.     The  property  was 
^  consequence  held  subject  to  distribution,  not  as  if  ah  intestate,  but 
^Qder  the  provisions  of  a  will  previously  executed  in  America. 

But,  while  it  is  the  last  will  which  prevails,  that  does  not  render  it  Will  oon- 
iieceggary  that  the  whole  of  the  testator's  will  be  contained  in  ono  ^^™*^ '" 
^€ed    Previous  deeds  and  writings  will  also  receive  effect,  wherever 
't  ia  ahown,  that  the  whole  intention  of  the  party  in  the  disposal  of 
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his  property  will  not  receive  effect,  unless  these  writings,  as  well  as 
that  of  the  latest  date,  are  allowed  to  operate ;  Grant  v.  Stoddat% 
27th  February  1849,  reversed  28th  June  1852.  Looking  to  the  lia- 
bility to  mistake  and  misapprehension,  which  may  arise  where  & 
party's  will  is  contained  in  various  deeds,  it  is  proper,  and  has  been 
noticed  in  the  highest  Court  as  a  professional  rule,  always  to  inquire, 
when  called  upon  to  prejpare  a  settlement,  whether  there  is  alreadj 
any  in  existence,  and  if  there  is,  whether  it  is  to  be  kept  in  force 
As  a  general  rule,  when  there  are  various  writings  and  no  revocation, 
effect  will  be  given  to  the  whole,  provided  the  testament  can  be  so 
executed  ;  Orant,  supra,     (House  of  Lords.) 

The  testament  is  one  of  those  deeds  which  effects  its  object  by  a 
conventional  form,  and  not  by  words  of  conveyance.  Its  peculiar 
characteristic  is  the  nomination  of  an  executor — that  is,  a  person  to 
execute  the  will  of  the  deceased  by  collecting  his  moveable  property, 
and  administering  it  for  the  benefit  of  all  parties  interested.  It  is 
the  nomination  of  an  executor  which  constitutes  a  complete  testament; 
and  it  is  effectual  as  a  conveyance  of  the  moveable  property  to  the 
party  named  executor,  whether  the  property  shall  be  distributed — ^that 
is,  given  beneficially,  to  legatees,  or  not.  The  estate  may  be  disposed 
of  without  naming  an  executor,  and,  although  a  deed  to  that  effect 
will  want  the  peculiar  character  of  the  testament,  it  will  be  practicallj 
effectual,  the  omission  to  nominate  an  executor  being  supplied  by  the 
Judge  in  the  proper  Court.  When  the  executor  is  appointed  without 
directions  how  to  dispose  of  the  property,  the  testament  is  complete^ 
and  tho  executor  in  that  case  is  in  law  hceres  fiduciarius^  a  trustee 
for  all  concerned,  the  testament  carrying  to  him  the  right  of  the 
deceased's  whole  moveables,  wherever  they  may  be,  it  being  fixed  law, 
that  the  personal  succession  is  regulated  by  the  lex  domicilii  See 
the  case,  already  cited,  of  Hog  v.  Hog,  7th  June  1 791  ;  and  reference 
may  also  be  made  to  Hyslop  v.  MaxwelVs  Trustees,  1 1  th  Februaiy 
1834,  where  a  conveyance  of  the  whole  means  and  estate,  heritable 
and  moveable,  which  should  belong  to  the  testatrix  at  her  death,  was 
held  to  constitute  a  good  testament  of  all  she  possessed  at  its  date, 
and  should  afterguards  acquire ;  and  the  same  settlement  was  held 
also  to  be  a  valid  exercise  of  a  power,  arising  to  her  after  the  date  of 
the  deed,  to  dispose  of  a  sum  of  £2000  at  her  death. 

It  is  only  moveables,  however,  that  the  testament  does  convey.  It 
cannot  be  used  to  transfer  or  burden  heritage  ;  Oovan  v.  Setans,  8th 
January  1812;  or  even  to  transfer  debts  originally  moveable,  but 
secured  by  adjudication,  or  other  heritable  security ;  Cratofurd  or 
Stewart  v.  Earl  of  Dundonald,  22d  May  1 838.  Here  a  testameot 
specifying  sums  of  money,  goods,  gear,  and  effects,  was  found  insuffi- 
cient to  convey  bills  secured  by  adjudication. 

A  stranger  executor,  who  is  not  named  a  legatee,  or  otherwise  vested 
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with  the  beneficial  interest  in  the  property,  is,  as  we  have  seen,  hoBj'es  EzBCfuioR^s 

fidiiciarius ;  and  formerly  it  was  the  practice  of  executors  in  that  ^°""^; 

position  to  appropriate  the  whole  estate  to  themselves,  until,  by  the  1617,  c.  u. 
Act  1617,  c.  14,  they  were  required  to  account  to  the  wife  and  children 
of  the  deceased,  or  to  his  next  of  kin  according  to  law,  retaining  one 
third  part  of  the  estate  for  their  own  troubla     This  Act  is  not  in 
desuetude,  and  was  acted  upon,  to  the  eifect  of  allowing  a  third  to 
the  executor,  in  the  case  of  Nasmyth  v.  Hare^  17th  February  1819  ;  F.  C. 
and  again  in  Grant  v.  Hurrays^  28th  November  1849,  affirmed  28th  12  D.  201 ; 
June  1852.     The  Court  of  Session  report  has  a  foot-note  containing  }73.*^"  ^'*^' 
a  detailed  report  of  the  case  of  Nasmyth,^ 

When  the  person  named  is  appointed  not  only  executor,  but  uni-  Executor, 
versal  legatee  or  legatary,  he  then  holds  the  estate,  not  in  trust,  but  HI^^oatam. 
for  his  own  benefit,  these  words  importing  an  absolute  bequest  of  the 
deceased's  whole  moveable  property  to  the  executor.     When  it  is 
not  intended  that  the  executor  shall  have  a  beneficial  interest,  care 
must  be  taken  to  avoid  expressions  which  may,  notwithstanding, 
confer  such  an  interest     In  Beizly  \,  Napier,  1st  February  1739,  M.  6591. 
after  naming  the  executor  the  testator  added,  "  I  hereby  debar  and 
"  seclude  all  others  from  any  right  or  interest  in  my  said  executry." 
These  words  were  held  equivalent  to  an  appointment  as  universal 
legatary,  and,  therefore,  to  give  the  whole  estate  to  the  executor. 

It  is  a  frequent  and  convenient  form  of  the  testament  to  constitute 
the  executor  universal  legatary,  and  burden  him  with  the  payment  of 
debts,  and  of  such  legacies  as  may  be  specified.  He  is  thus  virtually 
mimed  residuary  legatee. 

The  testament  is  eflFectual,  although  the  executor  may  not  accept.  Testament 
This  rule  has  been  frequently  applied  to  trustees,  in  whose  case  the  though  exe- 
principle  is   the   same ;  Forbes  v.  Earl  of  Galloway  a  Trustees,  2d  ^^^  ^  ^^"^ 
February  1808,  affirmed  on  appeal.     Here  the  trust  was  found  to  sub-  ^^  ^^  «  g^^ 
Wat,  although  one  of  the  trustees  named  sine  qim  non  did  not  accept ;  *|  dum  etpro 
Mid,  in  Towart,  14th  May  1823,  the  only  trustee  being  insolvent,  and  no.^.'      ^^ 
Infusing  to  denude,  the  Court  granted  an  application  to  have  him  in-  2  S.  305. 
dieted  from  intromitting,  and  appointed  a  judicial  factor  to  execute 
Ae  trust 

Testamentary  deeds  receive  a  more  liberal  interpretation  than  Te8tament8 
^lers,  the  rule  being  that  they  shall  receive  that  construction  which  ^^otkued 
^•rtes  the  presumed  intention  of  the  testator  into  eflFect     Impossible  accordimo  to 
editions,  therefore,  and  unintelligible  expressions,  are  held  pro  non  \^^^^, 
^i^iff,  and  ambiguities  are  interpreted  according  to  the  presumed 
^  of  the  testator,  if  that  is  practicable  by  any  construction.    Where 

*By  18  Vict.  c.  23,  }  8,  bo  mach  of  the  Act  1617,  c  14,  "as  allows  executors-nominate 
^  retain  to  their  own  use  a  third  of  the  dead's  part  in  accounting  for  the  moveable  estate 
<^the  deceased,  is  hereby  repealed,  and  executors-nominate  shall,  as  such,  have  no  right 
^  any  part  of  said  estate.'* 
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different  deeds  or  codicils  contain  legacies  to  the  same  person,  in  such 
terms  as  leave  it  uncertain  whether  the  last  are  in  addition  to,  or 
inclusive  of,  the  first,  both  are  in  dvbio  held  to  be  due ;  Clark  or 
Hay  V.  Hays  Trustees,  16th  May  1823.  There  was  here  an  obliga- 
tion to  make  certain  provisions  for  a  son's  children  in  the  son's  mar- 
riage contract,  and  afterwards  a  legacy  of  £4000  in  the  obligant's 
will.  Both  the  provision  and  legacy  were  held  to  be  due  ;  and  the 
same  decision  was  pronounced  in  Sutherland  v.  StUherland*8  Execu- 
tors, 22d  November  1825,  where  there  were  two  legacies  in  the  same 
will,  in  such  terms  as  to  leave  it  doubtful  whether  the  second  was 
additional  to  the  first,  or  included  in  it.  The  case  of  Straton's  Trus- 
tees V.  Cunningham,  10th  March  1840,  is  to  the  same  effect ;  and  the 
principles  of  this  doctrine  were  very  carefully  examined  in  Hordnngh 
V.  Horsbrugh,  12th  January  1847,  where  fourteen  cases  of  ambiguity 
in  bequests  were  settled  by  the  Court  in  accordance  with  the  presumed 
intention  of  the  testator. 

Questions  sometimes  arise,  whether  payments  made  during  the  tes- 
tator's life  are  to  be  held  as  in  part  of  a  legacy  made  to  the  same 
party  ;  and  these  are  resolved  by  the  result  of  the  inquiry,  whether 
such  payments  were  of  the  nature  of  donations,  or  whether,  after  being 
made,  they  remained  upon  the  footing  of  a  debt.  See  the  case  of 
Mollison  V.  Buchanan,  22d  February  1822,  affirmed  on  appeal,  where^ 
as  there  was  an  obligation  to  pay  interest,  the  advance  was  held  to 
have  been  in  anticipation  and  in  part  of  the  legacy. 

In  the  Juridical  Styles  there  is  given  the  form  of  the  testament, 
which  is  sufficiently  explained  by  the  remarks  already  submitted. 


Confirmation, — Although  the  testament  confers  upon  the  executor 
a  complete  available  right,  it  does  not  of  itself  necessarily  invest  him 
with  the  jus  ewigendi.  In  order  to  give  him  a  complete  active  title^ 
inferring  an  obligation  upon  the  deceased's  debtors  to  pay  to  him^ 
there  must,  in  addition  to  the  general  conveyance  created  by  the  tes- 
tament, be  a  special  right,  vesting  the  particular  articles  of  which, 
recovery  is  sought.  The  general  mode  of  completing  this  special  title 
is  CONFIRMATION,  which  is  a  Judicial  sentence  of  the  Commissair^ 
authorizing  the  executor,  after  making  inventory  of  the  deceased's 
estate,  to  sue,  recover,  and  administer  the  effects.  When  an  execator 
has  been  named  by  the  deceased,  he  is  called  the  executor-nominate^ 
and  the  judicial  completion  of  his  title  is  called  the  confirmation  of  ik> 
testament  testamentary.  When  the  deceased  has  not  made  a  nomint' 
tion,  the  executor  is  appointed  by  the  judge,  whose  sentence  in  that 
case  is  called  the  confirmation  of  a  testament-dative. 
CoKFiRMATioK  Tho  proccss  of  confirmation  is  proper  to  the  Ecclesiastical  Courts 
WHERE  EXPEDE.  j^jj J  ^j^^  bishops  or  their  commissaries  had  formerly  an  interest,  t(^ 
the  extent  of  one-twentieth  part,  called  quot  of  test^unents,  in  «B 
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moveable  estatea  These  fees  were  prohibited  by  Statute  in  ]  641  and 
1661,  and  all  compositions  in  respect  of  the  confirmation  of  testaments 
were  abolished  by  the  recent  Statute  of  4  Geo.  iv.  cap.  97,  which  now 
regulates  the  proceedings  in  the  Commissary  Courts.  The  testament 
must  be  confirmed  in  the  commissariot  where  the  deceased  had  his 
domicile  at  his  death.  By  the  6th  section  of  the  Statute  just  referred 
to,  the  previous  commissariots  were  abolished,  and  every  slieriffdom 
and  stewartry  now  constitutes  a  commissariot,  except  that  the  counties 
of  Edinburgh,  Haddington,  and  Linlithgow,  remain  the  commissariot 
of  Edinburgh.  The  Sheriffs  are  now  the  Commissaries,  and  their  sub- 
stitutes Commissaries-depute.  It  is  from  them,  accordingly,  that 
confirmation  must  be  obtained ;  and,  although  the  deceased  may 
happen  to  die  in  a  different  sheriffdom  from  that  of  his  ordinary  resi- 
dence, his  domicile  is  not  thereby  altered  in  this  respect,  and  the 
process  must  still  proceed  before  the  Sheriff  (as  Commissary)  of  the 
county  of  his  residence.  When  one  dies  abroad,  his  testament  must 
bo  confirmed  in  Edinburgh,  as  the  commune  forum^  unless  he  went 
intending  to  return,  in  which  case  the  proper  Court  will  be  the  com- 
missariot where  he  last  lived. 

Executors  are  confirmed  according  to  a  certain  order  of  preference.  Order  of  pre- 
The  person  named  by  the  deceased  is  preferred  before  all  others ;  ^Jifcg ofex- 
CroAam  v.  Bannerman,  28th  February  1822  ;   then   the  universal  rcutob. 
legatary  is  preferred,  although  not  named  executor ;  Earl  o/Craufurd  i  8. 362. 
V.  Ure or  Glas/urdf  10th  January  1755  ;  after  him,  the  next  of  kin  ;*  M.  3818. 
then,  the  widow ;  next,  creditors  ;  and  last  of  all,  special  legatees. 

Executors  not  nominate  are  called  executors-dative,  because  given  Executors- 
l^y  the  Judge  who  appoints  them.    An  executor-nominate  requires  no  ^^'"^'^* 
decree  of  appointment,  but  only  sentence  of  confirmation.     The  title 
^f  the  executor-dative   comprises  both  the  decree-dative,  and  the 
sentence  of  confirmation.-f-  The  form  of  procedure  is  by  application  of 

*  By  the  Iflt  section  of  18  Vict.  c.  23,  which  provides,  that  the  issue  of  a  predeceasing 
^^  of  kin  shall  come  in  place  of  their  parent  in  the  succession  of  an  intestate,  it  is  further 
^'*^,  that  the  surviving  next  of  kin  claiming  the  office  of  executor  shall  have  exclusive 
^^  thereto,  in  preference  to  the  issue  of  any  predeceasing  next  of  kin,  who,  however,  shall 
"C  entitled  to  confirmation  if  no  next  of  kin  compete  for  the  office. 

^  The  procedure  in  confirmations  of  executors-dative  is  now  regulated  hj  the  Act  21  &  CoNFiRMATioif 
^  Vict.  cap.  56,  which  came  into  operation  on  the  12th  November  1858.  op  kxecdtoks- 

Tbe  first  section  provides,  that  the  practice  of  raising  edicts  of  executry  shall  cease,  and  '^'^TT^qo^Jl'?** 
^  H  shall  not  be  competent  for  any  person  to  obtain  himself  decerned  executor  in  virtue  .  ^  ^  ^  * 
"  ^7  ^ct  raised  after  the  passing  of  the  Act. 

^itead  of  raising  an  edict,  the  person  claiming  the  office  of  executor  shall  present  a         §  2. 
P^titioQ  in  the  form  of  a  schedule  annexed  to  the  Act  to  the  commissary  for  the  appoint- 
^t  of  an  executor.    Such  petition  shall  be  presented  to  the  commissary  of  the  county  §  3. 

^reia  the  deceased  died  domiciled ;  and  in  case  of  persons  dying  domiciled  furth  of  Scot- 
"'^  or  without  any  fixed  or  known  domicile,  having  personal  property  in  Scotland  to  the 
^^loiasary  of  Edinburgh,  the  petitions  are  directed  to  be  intimated  by  the  commissary-         §  4. 
^^  sffizing  a  copy  of  the  petition  to  the  door  or  other  conspicuous  place  in  the  Commis- 
^  Court,  and  by  the  Keeper  of  the  Record  of  Edlctal  Citations  inserting  in  a  book,  to  be 
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Procedure  n»   any  one  interested,  upon  which  the  commissary  issues  an  edict,  whereby 

coNPiRMATioNB.  jjj^imation  is  made  to  all  concerned  to  appear  in  Court  nine  days 

after  publication  to  see  executors  decerned.     The  form  will  be  found 

v.  p.  603.        in  Bell's  system  of  the  forms  of  deeds.    The  edict  is  published  at  the 

church-door  of  the  parish  of  the  deceased's  domicile,  and,  if  he  died 

abroad  animo  remanendif  it  must  be  executed  at  the  Market  Cross 

of  Edinburgh,  upon  Saturday,  the  old  market  day,  and  on  Sunday  at 

the  parish  church-door  of  St.  Giles.    After  the  indiicias  have  elapsed, 

the  edict  is  called  in  Court,  and  the  office  of  executor  conferred  by 

decree-dative,  which,  if  there  be  competition,  is  granted  in  favour  of 

Security  is      parties  in  the  order  which  we  have  described.     All  executors  not 

REQUIRED  PROM  namcd  by  the  testator  must  find  security  in  the  books  of  the  com- 

EXECUTORS' 

missary,  that  the  funds  of  the  deceased  shall  be  made  furthcoming  to 
all  parties  having  interest,  as  law  will.*^    Sentence  of  confirmation  is 
always  preceded  by  an  inventory  of  the  deceased's  moveable  estate, 
given  up  by  the  executor  upon  oath,  and,  after  security  is  found,  con- 
firmation is  granted.    The  executor  s  title  consists  of  an  act  of  Court, 
called  the  testament-dative.    It  embodies  the  inventory,  and  there  is 
subjoined  the  commissary's  sentence,  by  which  be  constitutes  and 
confirms  the  party  executor-dative,  qud  next  in  kin,  or  qua  relict, 
or  qud  creditor,  as  the  case  may  be,  to  the  defunct,  with  power  to 
intromit  and  uplift,  grant  discharges,  and  pursue,  under  provision 
that  the  executor  shall  make  just  count  and  reckoning,  when  legallj 
required,  and  make  the  property  furthcoming  to  those  interested.  The 
part  of  the  procedure  antecedent  to  the  confirmation  is,  of  course, 
unnecessary  in  the  case  of  an  executor-nominate,  who  is  confirmed,  as 
a  matter  of  course,  upon  producing  the  deed  containing  his  appoint- 
ment, and  an  inventory  of  the  estate.^    The  title  of  the  executor- 
nominate  is  called  a  testament  testamentary.  I 


DATIVE. 


Investory. 


kept  by  him  for  that  purpose,  the  name  and  designation  of  the  petitioner,  and  of  the  de- 
ceased person,  the  place  and  date  of  his  death,  and  the  character  in  which  the  petitioo^f 
seeks  to  be  decerned  executor,  which  particulars  are  to  be  published  weekly  in  abctracts* 
The  Keeper  of  the  Records  of  Edictal  Citations  is  to  transmit  a  certified  copy  of  the  printeil 
and  published  particulars  to  the  Commissary-clerk,  who  certifies  the  intimation  and  po^ 
lication  of  the  petition  in  terms  of  the  Statute. 

On  the  expiry  of  nine  days  after  the  Commissaiy-clerk  shall  have  certified  the  iotimstio" 
and  publication,  the  petition  may  be  called  in  Court  and  an  executor  decerned,  and  tbe*^ 
cree-dative  may  be  extracted  in  three  days  thereafter.  The  procedure  in  confirmatioBi  ^ 
executors-nominate  is  not  affected  by  this  Act,  but  inTcntories  of  personal  estates  of  ^ 
ceased  persons  and  relative  testamentary  writings  may  be  recorded  and  confirmations  iafW<> 
by  any  Commissary  Court,  to  which  it  is  competent  to  apply  for  the  appointment  of  ao  ti- 

21  &  22  Vict    ®cutor-dative  to  the  deceased. 

c.  56,  §  6.  *  Bonds  of  caution  for  executors  may  now  be  partly  printed  and  partly  written. 

t  In  regard  to  the  case  of  one  applying  for  confirmation  as  executor-dative  who  has  ob* 
tained  letters  of  administration  in  England,  see  the  case  of  the  Afarchioneti  o/JIjstiitgt  v* 
The  Executors  of  the  Marquis  of  Hastings,  12th  February  1852. 

%  Previous  to  the  passing  of  the  Act  21  and  22  Vict  c  56,  where  a  party  died  hafing 
personal  property,  both  in  Scotland  and  England,  it  was  necessary  for  the  execaton  to  m^ 


§5. 

§6. 

§7. 
§8. 
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Confirmation,  in  the  absence  of  a  special  conveyance,  is  the  ex-  Covfismatiom 
ecutor's  title,  and  the  test  of  his  right  to  recover  the  deceased's  ij^^^^^u^^ 
moveable  estata    So,  where  a  debt  of  £1000  was  paid  to  an  exe-  7"*^^. 
cutrix  who   had   only  confirmed  £20  of  that   debt,  and  she  was 
subsequently  found  to  have  no  title  to  th6  office  of  executrix,  the 
debtor  was  subjected  in  second  payment  to  the  party  truly  entitled 
of  £980,  being  so  much  of  the  debt  as  Iiad  not  been  included  in  the 
title  originally  produced  to  him  ;  Buchanan  v.  Royal  Bank  of  Scotland^  5  D.  211. 
30th  November  1842.     A  debt  paid  to  the  defunct  before  his  death 
cannot  be  confirmed,  but  his  executor  can  competently  grant  such  an 
assignation  as  the  deceased  was  bound  to  grant,  and  such  a  convey- 
ance effectually  transmits  the  executor's  license  to  sue  ;  Magistrates  12  D.  299. 
of  Wick  V.  Forbes,  11th  December  1849.     The  same  case  shows,  that 
executors  confirmed  in  Scotland,  can  competently  be  sued  in  Scotland, 
though  some  of  their  number  are  in  England,  without  the  necessity 
of  founding  jurisdiction,  the  executors  being  indissolubly  united,  and 
bound  to  account  in  Scotland.     The  practice  is  to  give  up  in  the  in-  Additional 
ventory  what  it  is  believed  can  be  recovered,  and,  when  more  is  ikvkktouy. 
recovered,  to  give  up  an  additional  inventory,  and  pay  additional 
duty.     Therefore,  the  inadequacy  of  the  stamp  in  the  confirmation 

to  the  full  amount  of  a  debt  is  no  objection  to  a  charge  ;  Brown  v.  I6  B.  225. 

Miller's  Executrix,  16th  December  1853.* 
By  the  3d  section  of  the  Act  4  Geo.  iv.,  a  former  practice  of 

lodging  partial  inventories  is  corrected  by  a  provision  that,  in  every 

case  but  that  of  an  executor-creditor,  the  inventory  shall  contain  the 
whole  moveable  estate  of  the  deceased. 

lip  sepftrate  titlen  to  the  property  in  Scotland  and  in  England.  The  niotb  section  of  this  Act  PERfloirAL  pro- 
pTorides,  that  it  shall  be  competent  to  inclade  in  the  inventory  of  the  personal  estate  of  any  pertysituatbd 
P«nou  who  dies  domiciled  in  Scotland  any  personal  estate  of  the  deceased,  situated  in  ^^  Eholahd 

l*     1  MAT  BE  COH- 

'•QgUnd  or  Ireland,  or  both  :  Provided  that  the  party  applying  for  confirmation  as  ezecu-  p^jj^jj  „ 

^  latisfy  the  Commissary  that  the  deceased  was  domiciled  in  Scotland  at  his  death,  and  s^otlahd. 

{''^t  tbe  estate,  situated  in  England  and  Ireland  respectively,  be  separately  stated,  and 

inventory  duty  paid  upon  the  whole  estate.    The  confirmation  foUowing  upon  such  inven-         §  12. 

M.  irhen  produced  in  the  Principal  Court  of  Probate  in  England,  along  with  a  copy  of 

^  interlocutor  finding  that  the  deceased  died  domiciled  in  Scotland,  is  to  be  sealed  with 

^  *««1  of  the  said  Court,  and  is   declared  thereafter  to  have  the  like  force  and   effect 

"•  tf  1  probate  or  letters  of  administration  had  been  granted  by  the  Court  of  Probate. 

°^^  13  contains  a  like  provision  as  to  Ireland,   and  probates  or  letters  of  admini-         §  13. 

■*'*twii,  granted  by  the  Courts  of  Probate  in  England  and  Ireland,  when  produced  in  the 

Commijgary  Court  of  Edinburgh,  and  certified  in  terms  of  the  Act,   are,  by  section  14,  §  14. 

^Ived  to  have  the  like  effect  in  Scotland  as  if  a  confirmation  had  been  granted.    Indian  Indian  becu- 

^▼ernment  secnrities,  on  which  the  interest  is  payable  in  London,  may  be  confirmed  in  rities  may  b  e 

Scotland  under  23  Vict.  c.  5.  oohfirmkd. 

•Hie  form  in  which  confirmations  are  now  to  be  issued  is  provided  for  by  section  10 ;  Fobm  op  con- 
^^  oaths  and  affirmations  upon  inventories  may  be  taken  before  the  Commissary  or  his  riBMATiow. 
^Pote,  or  the  Commissary-clerk  or  his  depute,  or  any  Commissioner  appointed  by  the  §  11. 

^miasaiy,  or  before  any  Magistrate  or  Justice  of  the  Peace  within  the  United  Kingdom 
^  tl»e  Colonies,  or  any  British  Consul. 

Confirmation  is  retroactive  and  validates  actings  by  the  executors  previous  to  expeding 
*^»tle;  Chalmers'  Trustees  v.  Watson,  12th  May  1860.  *^2  D.  1060. 
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2.  Where 
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5  D.  236. 


9  S.  266. 


4.  Where 
debtor  will- 
ing to  pat. 

M.  7009. 


6.  To  vest  THE 
right. 


The  ofEce  of  executor  is  personal,  and  does  not  descend  to  the 
executor's  heirs — so,  when  one  of  several  executors  dies,  the  entire 
office  accrues  to  the  survivors,  and  it  falls  entirely  upon  the  death 
of  the  last. 

The  amount  of  the  inventory  is  the  measure  of  the  executor's 
responsibility,  no  executor  being  liable  uUra  vires  inventarii. 

There  are  various  cases  in  which  confirmation  is  not  necessaiy : — 

(1.)  Where  the  right  exists  independently  of  the  deceased  as  the 
jus  relictcB  and  legitim.  These  rights  are  complete  without  confir- 
mation. 

(2.)  Where  the  executor  is  already  in  possession,  he  needs  no  con- 
firmation. 

(3.)  By  the  Act  1690,  cap.  26,  special  assignations  and  disposi- 
tions made  by  the  deceased,  although  not  intimated  or  published 
during  his  life,  are  declared  to  be  good  and  valid  titles  to  possess, 
pursue,  and  defend,  although  the  money  contained  in  them  be  not 
confirmed.  This  Act  is  construed  to  include  special  legacies,  and  an 
example  of  its  application  will  be  found  in  the  case  oiLyle  v.  Faloom/tx^ 
2d  December  1842,  where,  the  claim  under  a  depending  submission 
being  conveyed  by  a  will,  the  legatee  was  found  entitled  to  recover  it 
without  confirmation.  The  previous  case  of  Bell  is  noted  in  Lord 
Jeffrey's  interlocutor.  Under  the  authority  of  this  Statute,  it  is 
common  to  make  special  assignations  in  testaments,  or  to  include  io 
an  inventory  the  whole  articles  of  which  the  moveable  estate  con- 
sists, and  refer  to  the  inventory  in  the  testament  as  sufficient,  and 
intended  to  supersede  confirmation. 

(4.)  Confirmation  is  also  unnecessary  when  the  party  who  is  debtor 
is  willing  to  pay  or  deliver  without  requiring  the  executor  to  be  con- 
firmed. Thus  a  bond  of  corroboration  obtained  by  the  next  of  kin 
supersedes  the  necessity  of  confirmation  ;  WaJtson  v.  Marshall,  19th 
June  1 782. 

(5.)  Confirmation  is  now  also  unnecessary  to  vest  in  the  next  of 
kin  their  right  to  shares  of  the  deceased's  property.  Before  the 
Statute  of  4  Geo.  iv.  cap.  98,  it  was  otherwise,  and,  if  one  of  the  next 
of  kin  died  before  obtaining  confirmation,  his  share  lapsed  to  the 
exclusion  of  his  own  next  of  kin.  But  this  was  altered  by  the  Act 
referred  to,  which  enacted,  that,  if  the  next  of  kin  die  before  confir- 
mation is  expede,  the  right  transmits  to  his  or  her  representatives,  to 
whom  confirmation  is  in  that  case  to  be  granted.* 


18  D.  312. 


*  This  Statate  is  not  limited  to  the  succession  of  intestates  dying  after  its  date,  batng*' 
lates  intestate  succession  from  and  after  the  passing  of  tbe  Act.  So,  where  the  next  of  ki> 
of  a  person  who  had  died  intestate  before  the  passing  of  the  Act,  sorTived  the  pessiog  * 
the  Act,  her  rights  as  next  of  kin  were  held  to  transmit  to  her  representatiret,  though  ^ 
had  died  without  ex()eding  cuiifirmatioo  ;  Cuuningham  t.  Farie^  15th  Jannaiy  1856.  ^^ 
was  found  unnecessary  fur  a  child  to  make  up  a  separate  title  to  her  proportiuo  of  ^ 
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(6.)  An  executor  may  Bue  for  a  doubtful  claim  without  incurring  6.  To  uabls 
■he  expense  of  confirmAtion.    Mr,  Erskine  speaks  of  a  license  to  pur-  ^s "^ub"-" 
lue.    That  is  not  now  known  in  practice,  and  it  is  usually  to  specify  rou  claim. 
ihe  claim  in  the  inventory,  with  an  explanatory  statement  that  it  is  Inst.  iii.  9. 39. 
lot  yet  ascertained,  and  that  it  will  be  added  in  an  elk  to  the  invcn- 
ory,  if  made  good.     The  confirmation  issued  upon  such  an  inventory 
s  a  sufficient  title  to  pursue,  or  a  special  act  of  the  Sheriff,  as  Com- 
nissary,  may  be  applied  for  as  directed  by  Mr.  Bell.     In  either  case.  Vol.  t.  p.  ew. 
lud  also  if  the  suit  ia  raised  upon  the  decree-dative,  which  is  under- 
tood  likewise  to  confer  a  title  to  pursue,  confirmation  in  all  these 
ases  must  he  expede  before  extracting  the  decree.^ 

The  executor  being  liable  for  the  deceased's  debts,  the  creditors  Cokhuiitio:) 
lave  recourse  against  him,  and  when  no  executor  is  confirmed,  a  ere-  0^"^^" 
litor  may  obtain  confirmation  himself,  of  which,  by  the  4th  section 
f  the  Statute  4  Gea  iv.,  previous  notice  must  be  given  in  the  Edin- 
burgh Gazette.     In  this  case  alone  the  confirmation  may  be  partial, 
he  Statute  allowing  it  to  be  limited  to  the  amount  of  the  debt  or  sum 
onSrmed  ;  but  such  partial  confirmation  carries  no  further  right  than 
o  the  sum  which  is  actually  confirmed  ;  Lee  v.  Donald  or  Jones,  17th  f.  c. 
lay  1816.     In  order  to  entitle  a  creditor  to  confirm,  his  debt  must  paooEooBB  in 
>e  constituted.     Where  it  is  not  constituted,  he  may  sue  an  executor  " 
wnfirmcd ;  and,  if  there  be  no  executor,  then,  by  the  Act  1695,  cap.  i 
H,  the  creditor  may  charge  the  deceased  debtor's  next  of  kin  to  con-  Chikob  m 
firm  within  twenty  days,  which  charge  will  constitute  a  passive  title  oo"i™' 
against  the  person  charged  as  if  he  were  a  vitious  intromitter — that 
i*,  it  will  impose  upon  him  an  unlimited  liability,  unless  he  renounce 
the  Buccession.     If  he  renounce,  the  creditor  may  then  proceed  to 
WMtitute  his  debt  against  the kcereditas  jacens  oHhe  deceased  debtor, 
ud  after  obtaining  decree,  he  is  entitled  to  be  decerned  executor- 
dative  qud  creditor,  and  so  make  his  claim  efTectual  against  the 
<l«ceased's  moveable  estate.f 

"*"*r'«  share  of  tlie  goods  in  communion,  in  tho  circumBtnnceB  of  llie  case  of  Siaith  |g  D,  257, 
^■Burlar,  15lh  January  1857.    There,  howeTsr,  tho  executor  of  tho  father,  who  aurvived 
^  *^re,  wu  one  of  the  childirn ;  uii]  the  queatioD  is  raiacd,  whether  confiraiatioB  is  not 
""WiiTj  when!  the  eiecutor  ia  a  itranger. 

*  The  Act  S3  Vict.  c.  15.  provides,  that  ntl  monej  secured  on  heritable  properly  in  Scot-  HEBrrABLE 
"*a<  lad  ill  bonds  secluding  eiecutnra,  shall,  for  the  purpose  of  that  Act,  be  di.:ciued  lu  be  becuhities  1 
""wble  property,  and  shall  he  included  in  the  inventory  to  be  eihihiled  in  the  Commissary  ■■**  "'^' 
™t,  and  stamp  duty  shall  be  payable  in  reapoct  of  Bueh  property.  The  method  of  eol-  '"^^'^' 
^*>g  this  duly  is  provided  for  by  23  &  1i  Vict.  c.  80.  The  inventory  containing  such 
'"P'tty  may  cither  be  lodged  with  the  solicitor  of  Inland  Revenue  separately,  or  the  whole 
*Vl«iDclDded  in  the  inventory  of  personal  eatate  given  up  to  the  Commissary  for  the  pur- 
f*  ol  confirmation. 

^  nme  Act  providea,  that  invculory  duty  ahall  be  payable  in  reaped  of  all  property  ^-gf,  ^^j 
™°li  my  party  shall  dispose  of  by  will,  under  any  power  to  do  so,  aud  the  property  ao  dia-  wbich  di 
^irfis  to  be  included  in  the  inventory.  could  ii 

'asn  regulations  are  purely  fiscal. 

t  Tlie  confinnalion  of  eiocutor.creditor  is  lu  bo  distingaiabed  from  that  of  ui  ordinary 


490  LECTURES  ON  CONVEYANCING.  PAET  II. 

Ndhotjpative        II.  Legacies. — A  legacy  is  a  donation  of  money  or  of  corporeal 

LEGACIES.         moveables,  to  be  paid  or  delivered  from  the  estate  of  the  legator  after 

his  death  to  the  party  favoured,  who  is  called  legatee  or  legatary.    It 

is  incompetent  to  appoint  an  executor  verbally  to  any  estate,  however 

small,  but  nuncupative  legacies — that  is,  legacies  made  orally,  and 

without  the  intervention  of  writing — are  valid  to  the  extent  of  £100 

Scots  and  no  more,  for  the  reason  that  no  obligation  for  a  larger  sum 

than  £100  Scots  is  provable  by  witnesses.     But,  if  the  executor  has 

right  to  the  residue,  and  have  promised  to  the  defunct  to  apply  the 

estate  in  payment  of  legacies  to  certain  persons,  proof  by  his  oath, 

that  the  deceased  relied  on  his  doing  so,  is  sufficient  to  give  right  to 

M.  3837 ;  6  Br.  more  than  £100  Scots ;  HanncJia  Legatara  v.  Guthrie,  1 7th  June  1 738. 

Supp.  203.        This  is  a  trust,  the  purpose  being  proved  by  the  trustee's  oath.*    A 

verbal  legacy  for  a  larger  amount  is  good  to  the  extent  of  £100  Scots, 

M.  1350.  if  the  legatee  choose  so  to  restrict  it ;  Wallace  v.  Muir,  7th  July 

1629. 
Legact,  how        Legacies  may  be  contained  in  the  party's  testament,  or  in  one  or 
coKSTiTUTED.     j^q^q  codicils  to  it ',  but  their  validity  does  not  depend  either  upon 
there  being  a  testament,  or  upon  its  validity  if  there  is  one.     This 
M.  16949.        W6  hsiwe  already  seen  in  Kemps  v.  Ferguson,  2d  March  1802,  where 
a  testament  vitiated  in  the  nomination  of  the  executor  was  held  effec- 
tual to  convey  a  legacy  bequeathed  by  it.     The  briefest  expression 
of  the  testator's  will  is  sufficient,  if  explicit,  to  constitute  a  legacy. 
Short  memoranda  upon  a  slip  of  paper,  directing  the  disposal  of  tlie 
contents  of  a  deposit-receipt  pinned  to  it,  were  sustained  as  sufficient 
2  S.  632.  legacies  in  Panton  v.  Gillies,  22d  January  1824,  where  there  was  no 

description  of  the  document  further  than  "  this  biU"     The  case  of 
8  S.  31.  Melvin  v.  Nicol,  20th  May  1824-,  is  to  the  same  effect     If  the  testator 

Effect  op       shall  state  the  ground  upon  which  he  gives  the  bequest,  the  \egtq 
OF  oRAKTiNo"  ^  ^^^^  ^^^  ^®  aunullcd,  although  the  ground  so  stated  may  be  erroneous 
in  point  of  fact,  an  adequate  cause,  or  any  cause,  not  being  essential 
to  the  validity  of  a  conveyance  mortis  causd.     Error  in  the  narrative, 


CoMFiUMATiOM  Confirmation.  It  partakes  more  of  the  character  of  a  diligence,  and  merely  operates  a 
OF  EXECUTOR-  Qpon  the  property  of  the  deceased  for  the  amount  confirmed ;  beyond  ihii  amoont  it  take* 
CREDiTOB  A  nothing  ex  bonis  defuneii.  The  law  on  this  subject,  as  well  as  regards  confinnatioDi  * 
^  *  creditors  ad  omiisa  et  male  appreeiata,  will  be  found  very  fully  discussed  in  the  opinion!  » 
24  D.  1142.  the  Judges  of  the  First  Division,  in  deciding  the  case  of  Smith  v.  Smith'9  Tnuteet,  i^ 
June  1862. 

*  The  oath  of  an  executor  cannot  control  the  destination  of  property  settled  by  wnti^ 

deed,  unless,  as  in  the  case  in  the  text,  the  excL^utor  have  personally  right  to  the  tocc^ 

Voce  "  Le-  *^<>o.    That  case  is  also  reported  by  Elchies,  under  the  name  of  PfUn  v.  OtUhrie.     But,  ^^ 

gacy,'*  No.  5.     the  party  has  no  connexion  with  the  estate,  otherwise  than  officially  as  trustee  or  exectif 

under  a  will  which  destines  the  property  to  third  parties,  no  verbal  instructions  to  him  ^ 

control  the  destination,  except  to  the  extent  of  £100  Scots.    Any  other  principle  wov* 

render  nugatory  the  established  rule,  that  a  written  instrument  is  indispensable  to  a  i^ 

16  D.  343.  mentary  conveyance  or  bequest  of  a  larger  amount;  Forsyth's  Trustees  v.  M'Lean,  1^ 

January  1854. 


EKBOR  IF 

legatee's 
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therefore,  viU  not  vitiate,  unless  it  be  proved,  that,  if  the  testator  had 
known  the  truth,  he  would  not  have  left  the  legacy ;  Grant  y.  Grant,  8  D.  1077. 
9th  July  1846.  See  also  the  previous  case  o{  Speirs  v.  Graham,  re-  s  S.  268. 
ferred  to  in  this  report,  18th  December  1829.  Nor  will  a  legacy  be  Effect  of 
rendered  invalid  by  an  error  in  the  name  of  the  legatee,  dummodo 
constet  de  persona  ;  KeiUer  or  Wedderspoon  v.  Thomson's  Trustees,  hame. 
loth  December  1824.  Here  a  legacy  was  sustained,  although  both  ^  ^-  ^^^• 
the  Christian  and  the  married  name  of  the  legatee  were  blundered,  the 
Lords  being  satisfied  that  no  other  person  than  the  claimant  could  be 
intended.*  Here  it  is  necessary  to  bear  in  mind  the  doctrine  already 
noticed,  that  the  expression  of  intention  to  make  a  testament  will 
not  suffica  Upon  the  same  principle,  the  expression  of  intention 
narrative  to  leave  a  bequest  will  not  constitute  one,  if  it  be  not  also 
done  in  terms  which  a  Court  of  Law  can  sustain  as  carrying  the  inten- 
tion into  effect  But,  where  taking  the  whole  deed  together,  effect 
could  be  given  to  the  intention,  such  effect  has  been  accorded,  although 
apparently  at  variance  with  the  operative  clauses  of  the  deed ;  Grant  13  D.  805. 
T.  Grant,  1st  March  1851. 

With  regard  to  an  error  respecting  the  property  of  what  is  con-  Lepatum  rei 
veyed,  which  is  termed  legatum  rei  alienee — when  a  testator  bequeaths  **"*'^* 
what  belongs  to  another,  if  he  knew  that  it  was  not  her  own,  the 
bequest  is  valid,  to  the  effect  of  obliging  the  executor  to  make  it 
good  ;  on  the  other  hand,  if  he  supposed  that  it  was  his  own,  the 
legacy  is  void,  because  it  is  presumed  he  would  not  have  burdened 
ViA  legal  representative,  had  he  known  the  truth. 

Upon  the  same  principle  of  giving  the  utmost  effect  to  the  testa-  Leoact  of 
tor's  intention,  a  legacy  of  heritage  will  receive  effect,  provided  the  °**"'^^*' 
i&tention  of  the  testator  be  clear,  the  error  being  only  in  the  mode  of 
conveyance,  and  provided  also  that  it  is  claimed  as  against  a  party 
taking  benefit  by  deeds  of  the  testator.     This  is  under  the  doctrine  of 
approbate  and  reprobate,  the  import  of  which  is,  that  the  same  party 
^  not  permitted  on  the  one  hand  to  maintain  the  validity  of  a  deed 
^7  taking  benefit  under  it,  and  at  the  same  time  to  repudiate  it  in 
^^er  particular,  so  as  to  disappoint  the  testator's  intention  clearly 
^^pressed;  Dimdas  y.  Dundas,  14th  January  1829;  affirmed,  22d7S.24i; 
December  1830.     The  previous  authorities  are  referred  to  in  the  ipp' 4^.^^' 
'^Port  of  this  case. 

^he  legatwm  l^erationis  is  a  legacy  of  what  the  legatee  may  be  Legatum 
^^ing  to  the  testator  at  his  death,  and  it  effectually  frees  the  legatee  ^*^«'»^'»w- 


^    A  legacj  to  a  defined  class,  «.^.,  "  to  all  my  creditors  of  whatever  sums  shall  be  neces- 
^  ^  for  makiDg  full  pajrment  of  the  balances  remaining  due  to  them,  as  the  same  shall  be 

•rt  forth  in  a  list  which  I  intend  to  leave,"  does  not  fall  for  want  of  such  a  list ;  i^ot  v.  17  D.  840. 
/y^lfoooky  12th  Jane  1855.    A  legacy  to  "  the  heirs  or  successors  *'  of  A.  is  a  legacy  to  the 
^  ^  txecutor-at^aw  of  A.,  and  not  to  an  heir  or  executor  nominated  by  him  by  deed; 
^'^y.Blahr,  16th  November  1849.  12  D.  97. 
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of  the  sums  which  shall  be  in  his  hands  at  that  time  properly  as 
debtor,  but  it  will  not  give  him  a  right  to  the  testator's  money,  which 
he  may  happen  to  have  merely  as  a  hand  in  passing  it,  or  in  tem- 
porary deposit ;  Oraham  v.  DennistoUy  22d  June  1 792. 

Legacies  are  divided  into  three  classes — universal,  general,  and 
special : — 

A  universal  legacy  includes  the  whole  moveable  property  of  the 
deceased,  excepting  heirship  moveables.  We  have  seen,  that  the 
party  receiving  such  a  bequest  is  called  universal  legatary,  and,  if 
his  right  is  burdened  with  legacies  to  others,  he  is  the  residuaij 
legatee.  But,  in  order  that  a  legacy  may  be  truly  universal,  it  must 
be  unqualified,  and,  if  words  of  a  restricted  application  are  used,  or 
particulars  enumerated,  the  legacy  will  be  measured  by  the  extent  of 
the  terms  so  employed,  and  even,  if  general  words  be  added,  these 
will  be  interpreted  to  include  things  of  the  same  sort  as  have  already 
been  specified  by  restricted  or  particular  description.  Thus  a  Iqjicj 
of  one's  whole  moveable  goods  and  gear  does  not  include  cash,  be- 
cause the  terms  "goods  and  gear"  apply  by  technical  usage  only  to 
corpora  mohilia,  and  do  not  include  nomina  debitorum;  Frasery. 
Smith,  9th  July  1776.  Here  the  words  "all  moveable  goods  and 
"  gear  "  were  held  not  to  include  a  banker's  promissory-note.  The 
same  was  ruled  in  Earl  of  Fife  v.  Mackenzie,  14th  May  1795,  whew 
the  expression  was  "  moveable  goods,  gear,  and  efiects."  In  M'Nd 
V.  Spittal,  30th  May  1797,  a  disposition  of  a  house,  with  the  whole 
plenishing  and  household  furniture  and  every  article  of  all  sorts  and 
descriptions  contained  in  it,  was  held  not  to  give  the  disponee  right 
Hame,  p.  267.   to  money  or  documents  of  debt  found  in  the  house  ;  and,  in  Dunbar* 

Trustees  v.  Dunbar,  15th  January  1808,  a  bequest  in  these  terms» 
"  all  my  plate  and  horses  and  moveables  whatsoever,  and  all  pay  and 
"  arrears  of  pay,"  was  held  not  to  include  a  bond  for  borrowed  money  * 
A  universal  legatee  is  of  course  liable,  not  only  for  the  legacies  with 
which  he  may  be  burdened,  but  for  the  testator's  whole  debts,  in  90 
far  as  they  do  not  exceed  the  value  of  the  moveable  property.   Wher« 
one  bequeathed  the  universitas  of  his  property,  heritable  and  moveabl^w 
to  two  brothers  and  a  sister,  forfeiting  tlie  share  of  any  one  of  theiP' 
who  should  challenge  his  will — one  of  the  brothers  (the  heir-at-laO 
reduced  the  settlement,  and  so  forfeited  his  third.     It  was  held,  tha^ 
the  forfeited  share  accresced  to  the  two  remaining  disponees,  and  did 
not  fall  to  be  divided  among  the  next  of  kin  as  intestate  succession^ 
because  such  accretion  was  necessary  to  give  effect  to  the  testator^ 
14  D.  146.        intention  ;  Nisbet's  Trustees  v.  Nisbet,  6th  December  1851. 

A  general  legacy  is  that  which  bestows  a  sum  without  designating 

*  A  bequest  of  tbe  interest  of  a  capital  sum  not  specially  conTejed,  does  not  Deodnnir 
imply  a  right  to  the  capital,  although  it  may  indicate  an  intention  to  convey  it.    Sse  I^ 
23  D.  227.  CuwAN*s  opinion  in  SaiuhrtoiCa  Executon  ▼.  A'err,  2Iiit  December  1860. 


M.  2825. 
M.  2303. 


HAP.  IX.  LEQACIEa  493 

.ny  particular  fund  from  which  it  is  to  be  paid.  It  does  not,  there-  Qehebal 
ore,  give  to  the  legatee  any  real  right.  He  cannot  take  direct  pos-  "*®^^**"' 
cssion,  as  a  universal  legatee  can,  of  the  whole  estate  when  there  is 
ID  executor,  or  a  special  legatee  of  the  particular  thing  or  fund  be- 
[ueathed  to  him.  The  right  conferred  by  a  general  legacy  is  a  claim 
>r  right  of  action  against  the  executor,  who  will  be  forced  to  pay,  if 
16  have  sufficient  jfunds  arising  from  the  estate  after  deduction  of 
lebts.  As  the  general  legacy  is  a  burden  upon  the  whole  estate,  it 
nust  suffer  an  abatement  in  proportion  with  other  legacies  of  the 
arae  nature,  should  there  be  a  deficiency  of  funds  to  satisfy  the  whole 
ifter  payment  of  debts  and  expensea 

A  special  legacy  is  a  bequest  of  a  particular  fund  or  article,  so  Special 
;pecified  as  to  distinguish  it  from  the  rest  of  the  testator's  moveable  "^^^"*- 
istate.     It  operates,  therefore,  as  a  conveyance  to  the  legatee,  whose 
•ight  by  virtue  of  the  legacy  is  complete,  so  that  he,  and  not  the 
jxecutor,  is  the  proper  party  to  claim  and  recover  it ;  Oray  v.  Cock-  m.  8062. 
>um,  27th  December  1711.     Here  a  special  legatee  was  held  entitled, 
n  preference  to  the  executor,  to  do  diligence  for  the  contents  of  a 
)ond  bequeathed  to  him.     A  special  legatee,  therefore,  has  a  prefer- 
mce  over  the  fund  bequeathed  to  him,  and  suffers  no  abatement, 
;hough  there  be  a  deficiency  of  funds  to  satisfy  the  general  legacies ; 
The  BreadaXbane  Trustees  v.  Duchess  of  Buckingham,  26th  May  1842.  4  D.  1269. 
Here  a  bequest  of  the  free  proceeds  of  certain  estates  was  held  to  be 
&  special  legacy,  and  not  liable  to  be  encroached  upon  for  the  pay- 
ment of  annuities  bequeathed,  to  liquidate  which  the  testator  had 
left  other  funds  of  sufficient  amount.     Where,  however,  the  annual 
proceeds  of  the  testator's  whole  property  are  bequeathed,  that  is  not 
*  special  legacy,  and  it  is  subject  to  deduction  of  other  annual  pay- 
nients  devised  by  the  testator;  Currie  v.  Threshie,  4th  July  1846.  8 D.  1021. 
The  special  legacy,  however,  is  liable  for  the  testator's  debts,  because 
1^0  one  can  make  gratuitous  bequests  to  the  prejudice  of  his  credi- 
^n;  and  on  that  account,  when  the  special  legatee  institutes  an 
•ction  to  recover  the  fund  or  article  bequeathed  to  him,  the  executor 
^^^i  be  made  a  party  to  the  suit,  in  order  that  it  may  appear,  wliether  Special 
^^^  testator's  debts  are  sufficiently  provided  for  by  funds  exclusive  of 
we  special  legacy.     This  legacy,  like  all  others,  may  be  revoked,  but  oenekal 
^  is  not  presumed  to  be  revoked  by  a  posterior  general  disposition  or  ^^ 
•^ttlement  of  the  testator's  property,  such  general  conveyance  being 
Wd  to  be  granted  under  burden  of  the  legacy  ;  Thomson  v.  Lyell,  15  S.  32. 
18th  November  1836.     But,  if  the  subject  bequeathed  perish,  or  is  If  subject 
extinguished,  the  legacy  is  lost,  unless  an  equivalent  be  provided,  or  ^^^^^' 
we  executor  directed  to  make  it  up ;  Pagan  or  Plomer  v.  Pagan,  le  S.  383. 
^th  January  1838.     Here  a  bequest  of  £1000  was  held  to  be  an- 
i^dled  or  adeemed — that  is,  taken  away — the  bond  having  been  paid 
V  the  spontaneous  act  of  the  debtor  during  the  testator's  life  ;  and 
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on  the  same  principle,  a  house  having  been  sold  by  the  testator,  after 
he  had  disponed  it  mortis  causdy  the  legatee  was  unsuccessful  in 
claiming  the  price  as  a  surrogatum;  Chalmers  v.  GhcdmerSy  19th 
November  1851. 

A  special  legacy  of  a  moveable  bond  is  revoked  by  implication,  if 
an  heritable  bond  shall  afterwards  be  taken  by  the  testator  for  the 
same  debt,  unless  the  testator  shall  expressly  direct  that  this  effect 
shall  not  take  place ;  and  there  is  also  implied  revocation  of  a  legacy 
bequeathed  out  of  a  certain  subject,  if  that  subject  be  afterwards 
sold  ;  Paul  v.  Paul's  Trustees,  5  th  July  1821. 

The  use  of  the  words  "  free  '*  or  "  clear,"  as  descriptive  of  a  legacy, 
is  now  held  to  produce  the  important  effect  of  relieving  the  legatee  of 
legacy  duty,  either  epithet  being  held  to  import  an  intention  on  the 
testator's  part  to  impose  that  burden  upon  the  rest  of  his  estate.  It 
was  so  decided  in  the  case  of  a  "  free  yearly  annuity  ;"  Bullock  v. 
Beaton,  8th  February  1853;  and,  according  to  the  English  authori- 
ties upon  which  this  decision  proceeded,  the  word  "  clear"  has  the 
same  effect  as  "  free."* 
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Conditional  Legacies. — When  conditions  are  attached  to  legacies, 
these  must  be  purified — that  is,  the  stipulations  which  they  contain 
must  be  fulfilled,  because  the  ground  upon  which  the  bequest  depends 
does  not  otherwise  exist.  Thus  a  legacy  granted  in  contemplation 
of  services  to  be  performed  is  conditional  upon  the  performance; 
Henderson  v.  Stuart,  13th  December  1825.  Here  one  sum  of  £500 
was  left  to  a  party  on  the  ground  of  friendship,  and  another  sum  of 
£105  to  the  same  person,  as  a  recompense  for  managing  the  testa- 
tor's testamentary  affairs  for  which  he  was  named  a  trustee.  The 
legatee  having  declined  to  act,  he  was  found  not  entitled  to  the 
second  legacy,  and  to  the  first  only  by  a  majority  of  the  Court,  as  it 
had  been  left  to  him  under  the  description  of  trustee ;  and,  in  Steven^ 
son  V.  Madntyre,  30th  June  1826,  shares  of  the  residue  of  an  estate 
were  directed  to  be  payable  in  liferent,  provided  no  sister  of  the 
testator  should  appear  and  claim  within  five  years,  and  they  were 
held  to  lapse  by  the  death  of  the  legatee,  appointed  to  receive  the 
liferent,  before  the  end  of  the  five  years. 

Survivance  is  an  implied  condition  of  a  legacy.  When  a  legatee 
dies,  therefore,  before  the  testator,  the  legacy  becomes  void,  because 
the  presumed  cause  of  granting  is  regard  to  the  legatee  himself; 


21  D.  15. 


*  The  Income-Tax  Act,  5  &  6  Vict  c,  35,  provides  that  all  contracta,  etc.,  ma^  *" 
entered  into  for  payment  of  any  rent  or  annual  payment  in  fall,  without  allowing  dednctioo 
for  income-tax,  shall  be  utterly  Toid.  Accordingly,  no  words  can  relieve  an  annuitant  fx^ 
the  burden  of  income-tax.  It  was  so  found  in  the  case  of  Blair  y.  AUen^  I7th  NoveDber 
1858.  The  question  is  still  undecided  whether  a  man  may  leg^ly  bind  himself  or  lii* 
representatives  .to  repay  to  an  annuitant  or  creditor  what  may  be  deducted  for  income-tai 
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Ruiher/ords  v.  TtmnbuU,  30th  May  1821.    Here  property  having  been  i  s.  37. 
bequeathed  by  a  brother  to  his  three  sisters,  the  share  of  one  of  them 
lapsed  by  her  predecease.     From  this  doctrine,  that  a  legacy  lapses,  Leoatek  must 
unless  the  legatee  survives  the  testator,  it  follows,  that  the  executors  ^.^toZ"  ^™"* 
or  other  representatives  of  the  legatee  can  have  no  claim  to  the 
legacy,  for  they  can  only  claim  as  representing  the  legatee,  but  no 
right  transmits  to  representatives,  which  was  not  vested  in  him  whom 
they  represent.     Hence  it  follows,  that  a  legatee  cannot  assign  before 
the  testator's  death,  as  we  have  already  seen  in  the  case  of  BedweUa  f.  C. 
and  Yates  v.  Tod,  2d  December  1819 ;  and  the  same  principle  is 
shown  by  the  case  of  Olendinning  and  Gaunt  v.  Walker,  30th  Novem-  4  S.  237. 
ber  1825,  where,  a  legatee  having  died  before  the  term  of  payment, 
the  legacy  became  payable  to  his  children,  and  it  was  found  that  his 
creditors  could  not  claim  it,  because  it  had  never  vested  in  him,  and 
the  children  took,  not  as  representing  him,  but  as  conditional  insti- 
tutes.    But,  if  the  legatee  survive  the  testator,  the  legacy  vests  a  Legacies,  as  a 
marte  testatoris,  and,  if  not  received  by  him,  it  goes  to  his  represen-  ^'^^^^^g '^' 
tatives,  although  his  heirs  may  not  have  been  mentioned.     The  rule  teatatoriji, 
is  the  same  with  respect  to  a  legacy  left  to  one  person  in  liferent 
and  another  in  fee.     If  the  legatee  to  whom  the  fee  is  destined,  and 
who  is  called  a  fiar,  survive  the  testator,  the  fee  vests  in  him  im- 
mediately, and  descends  to  his  representatives  by  his  will  or  by  the 
act  of  the  law,  although  he  may  die  before  the  liferenter.     So  it  was 
expressly  found  in  TumbnU  v.  Tumbtdl,  28th  July  1778;  and,  in  M.  8099. 
Forbes  v.  Luckie,  26th  January  1838,  it  was  held  to  be  clear  as  a  i6  S.  374. 
general  rule,  that  where  a  testator  leaves  funds  to  one  in  liferent  and 
to  another  in  fee,  the  fee  will  not  be  prevented  from  immediately 
vesting  by  the  mere  circumstance  that  the  period  of  paying  to  the 
fiar  is  postponed  till  after  the  death  of  the  liferenter.     Other  autho- 
rities to  the  same  effect  are  referred  to  in  this  report.     In  Cochrane  n  d.  103. 
▼-  Cochrane's  Executors,  29th  November  1854,  a  testator  appointed 
his  trustees  to  pay  a  sum  of  £150,  and  a  portion  of  his  residue,  to 
John  Cochrane  or  his  heirs''  six  months  after  his  decease,  and 
when  the  same  is  free  from  the  liferent  of  my  said  spouse."     The 
Court  held,  that  the  special  legacy  and  share  of  residue  vested  in 
^ohn  Cochrane  by  his  survivance  of  the  testator,  and  were  trans- 
missible by  his  will,  although  he  predeceased  the  liferenter.*     But 

*  In  tlie  case  of  Newbigging  v.  PurBell,  9th  March  1853,  a  testator  made  over  his  estate  15  D.  489. 
^  his  nephew  in  troat  for  payment  of  dehts,  and  certain  annuities,  and,  a(ter  satisfying  these 
^nmtiei,  for  payment  of  the  annual  produce  to  the  nephew  himself  during  his  life.    "  Afler 

executing  the  purpoees  of  the  trust,*'  the  free  residue  was  declared  to  pertain  and  helong  to 
^  fiephew  and  his  heirs,  whom  failing  to  other  parties.  The  nephew  having  predeceased 
"^e  of  the  annuitants,  it  was  held,  that  he  had  a  vested  interest  prior  to  his  death,  and  that 
^  estate  was  conveyed  hy  his  settlement,  the  vesting  of  the  fee  not  being  suspended  till 
^  death  of  the  annuitants.  This  decision  was  affirmed  10th  May  1855,  and  the  Judges  in  2  Macq.  App. 
^''eCoQft  of  Appeal  founded  strongly,  in  support  of  the  vesting  in  the  nephew,  on  the  facts,  273. 
^  the  party,  who  was  to  have  a  beneficial  interest,  was  made  the  trustee,  and  that  personal 
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when  it  is  clear  from  the  terms  of  the  bequest,  that  the  testator  did 
not  intend  to  confer  a  vested  right  before  the  end  of  the  liferent,  the 
legacy  does  not  vest  previously ;  Newton  v.  Thomson^  27th  January 
1849.  There  the  interest  of  a  sum  was  directed  to  be  paid  to  one 
during  her  life,  and  at  her  demise  £500  "to  be  equally  divided 
*'  between  my  two  nieces  or  the  survivor  of  them/'  It  was  held 
clear,  that  one  of  the  nieces,  who  died  before  the  liferentrix,  had  no 
power  to  assign  the  half,  which  would  have  been  payable  bad  she 
survived.  When  a  legacy  is  payable  after  the  death  of  two  persons  it 
vests,  if  the  legatee  survive  one  of  them ;  Wallace  v.  Wallaces,  28th 
January  1807.  Here  a  legacy  was  left  to  A.,  payable  at  the  death  of 
the  longest  liver  of  the  testator  and  his  wife.  A.  survived  the  testa- 
tor, but  predeceased  his  wife,  and  the  legacy  was  held  to  have  vested. 
This  is  a  decision  of  leading  authority,  and  frequently  referred  to  in 
the  discussion  of  such  cases.  See  also  the  case  of  Sterling  v.  Baird's 
Trustees,  12th  November  1851.  In  the  analogous  case  of  Johns  or 
Mackenzie  v.  Monro's  Trustees,  29  th  November  1833,  a  legacy  was 
bequeathed  to  A.,  payable  at  the  first  term  after  the  expiry  of  twelve 
months  from  the  death  of  the  testator  and  B.,  with  interest  from  the 
first  term  after  the  testator's  death.  The  legatee  survived  the  testa- 
tor, but  died  before  B.  The  legacy  was  held,  looking  especially  at 
the  direction  that  interest  should  accrue  from  the  testator's  death,  to 
have  vested  upon  that  event,  although  the  capital  was  not  payable 
until  the  death  of  B.  But,  if  expressions  are  used  indicating  an 
intention,  that  the  legacy  shall  not  vest,  unless  the  legatee  survive 
both  parties,  such  expressions  will  suspend  the  vesting,  as  in  the  case 
of  Lawson  v.  Stewart,  24th  January  1826,  where  it  was  stipulated, 
that,  in  the  event  of  the  legatee's  death  before  the  survivor,  his  legacy 
should  fall  or  belong  to  his  executors  or  next  of  kin  ;  the  legatee 
having  predeceased  the  survivor,  it  was  held  not  to  have  vested,  and 
not,  therefore,  to  be  claimable  by  his  creditors,  but  payable  to  his 

Support  of        cbligatioDg  were  imposed  upon  him  in  favour  of  annuitants,  which  proTed  that  he  wtfii 
THE  YESTiKO  IN  qj^qq  to  havc  a  fee,  in  order  to  answer  those  obligations.   The  Lord  Chancellor  (Cmiirwotni) 

remarked,  that,  although  the  doctrinn  of  suspension  of  vesting  may  certainly  be  made  appo* 
cable  to  the  case  of  an  annuity^  as  well  as  to  that  of  a  liferent,  it  requires  much  ttrooger 
language  to  indicate  an  intention  to  suspend  vesting  in  the  former  case  than  in  thatofafii^ 
18  D.  971.  rent.    In  the  case  of  Watson  v.  3VDovgalL,  3d  June  1856,  a  testator  appointed  a  lifereotof 

his  estate  to  his  widow,  and  after  her  death  appointed  it  to  be  divided  atnong  toch  of  ktf 
nephews  and  nieces  as  should  then  be  alive.  By  codicil  he  restricted  his  widow*8  rigjit  tD 
an  annuity,  and  directed  his  trustees  to  make  an  interim  payment  at  a  certain  teim  after  Im 
death,  "  to  my  nephews  and  nieces  then  alive,  and  the  children  of  such  of  them  as  may  bt 
"  dead;"  the  balance  of  the  yearly  produce,  after  satisfying  the  widow's  annuity,  wassii* 
to  be  paid  "  to  my  said  nephews  and  nieces,  and  their  children,  as  aforesaid."  The  resi«lB* 
the  trustees  were  directed  to  pay  at  the  wife's  death  "  to  and  in  favour  of  my  said  nepbcvf 
"  and  nieces  or  their  children  aforesaid,  in  the  terms  before  directed.*'  It  was  held,  thii 
the  residue  vested  in  such  of  the  nephews  and  nieces  as  survived  the  term  fixed  for  makisg 
the  interim  payment,  and  did  not  lapse  by  such  nephews  and  nieces  predeceasing  the  tf* 
nuitant.    It  was  a  case  of  morata  iolutio  merely  for  the  convenience  of  the  estate. 
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executor  as  conditional  institute.  The  testator's  intention,  that  the 
legacy  shall  vest,  though  not  expresslj  stated,  may  be  indicated  by 
powers  conferred  on  the  legatee,  as,  for  instance,  the  faculty  to 
test  or  assign.  Where  such  powers  are  conferred,  to  all  intents  and 
purposes  the  legacy  vests,  unless  there  be  a  clear  expression  of  in- 
tention that  it  shall  not  vest;  Claries  Executors  v.  Paterson,  5thi4D.  i4i. 
December  1851. 

The  effect  of  lapsing  by  predecease  of  the  legatee  is  taken  off,  if  Leoact  to 
the  legacy  is  bequeathed  to  him,  and  his  heirs  or  executors.     When  heim^does  k° 
so  conceived  it  is  not  evacuated  by  the  legatee's  death  before  that  of  lapse  by  lega- 
the  testator,  but  passes  upon  the  testator's  death  to  the  legatee's  ""gy**^*^*" 
next  of  kin,  not  by  virtue  of  any  right  derived  from  the  legatee,  for 
he  never  had  any  right  to  transmit,  but  in  their  own  right  as  condi- 
tional institutes.     This  is  shown  precisely  by  the  case  of  Henry  v.  2  S.  726. 
Grant,  19th  February  1824.     This  decision  shows  likewise  that  the 
will  of  a  legatee  who  predeceases  the  testator  does  not  carry  the 
l^acy,  because  it  was  never  vested  in  him.     In  the  case  of  Fyffe  v.  3  D.  1205. 
Ff/ffe,  13th  July  1841,  a  sum  was  bequeathed  to  A.  B.,  with  power 
to  divide  among  his  children,  and,  failing  such  division,  to  belong 
to  the  children.     The  legatee  having  predeceased  the  testator,  the 
legacy  was  held  to  be  vested  in  the  children  as  conditional  institutes. 

From  the  authorities  to  which  we  have  referred,  it  is  evident  that  Difference  as 
there  is  a  clear  difference  as  to  vesting,  between  a  legacy  and  a  pro-  "^  vestimo  be- 

TWKKN   liKOA- 

Vision  to  a  child.     The  provision  lapses  by  the  death  of  the  child  cies  and  pro- 
iriihout  issue  before  the  grantor,  although  conceived  in  favour  of  ^"*'*^**''^ 

,  .  ,  .  .  CUILDREN. 

aunself  and  his  heirs  and  assignees,  it  being  presumed,  from  the 
nature  of  the  deed,  that  the  provision  is  personal  to  the  child,  and 
tbt  the  substitution  of  heirs  and  assignees  is  conditional  upon  the 
provision  becoming  vested  in  him.  On  the  contrary,  when  heirs  are 
ii^rted  in  a  legacy,  that  is  not  presumed  to  proceed  from  favour  to 
the  legatee,  but  from  favour  to  the  heirs  themselves,  and  they  are, 
therefore,  held  to  be  conditional  institutes. 

•^  incertus  is  held  as  a  condition  of  a  legacy  when  it  attaches  to  Dies  incertus 
delegacy  itself;  but  it  is  often  a  question  of  difficulty,  whether  this  f^^<^^^<^ 
<^Qdition  does  attach  to  the  legacy  itself,  in  which  case  it  does  not 
^,  or  whether  it  attaches  merely  to  the  date  of  payment ;  for,  if 
the  latter  be  the  construction,  the  legacy  vests  a  morte  testatoris,  and 
^  transmissible  to  the  representatives  of  the  legatee,  the  uncertainty 
rf  time  attaching  only  to  the  date  of  payment.     Every  case  is  to  be  Difference 
judged  of  by  the  terms  used,  as  indicating  the  intention  of  the  testa-  TioN^A^ACHEa 
tor,  which  it  has  been  said  is  the  polar  star  by  which  the  Court  must  to  the  leoacy, 

'^  guided  in  construing  a  will     The  decisions  on  this  subject  have 

W  numerous,  and,  in  some  instances,  apparently  conflicting.    Thus  ment, 
^  Bumets  Y.  Forbes,  9th  December  1783,  £500  being  left  to  A.  B.  M.8106. 
^  to  he  paid  when  he  is  sixteen  years  of  age,''  the  legacy  was  held  to 
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have  vested  a  morte  testatoris,  although  the  legatee  died  before 
reaching  the  age  of  sixteen.  This  decision  proceeded  on  the  ground 
that  the  bequest  itself  was  absolute,  and   the  time  specified  only 

M.  6340.  morandcB  solutionis  ca^isd,  but,  in  Omey  v.  M'Larty,  19th  November 

1798,  there  was  a  legacy  of  £600,  the  interest  to  be  paid  to  the  l^;a- 
tee  till  his  majority  or  marriage,  when  the  principal  was  to  be  paid, 
and  not  sooner.  The  legatee  having  died  before  majority  or  marriage, 
the  legacy  was  held  to  lapse.  The  more  recent  decisions  are  not 
without  occasional  difficulty  in  attempting  to  reconcile  them  with  one 
unvarying  principle,  and  we  shall  content  ourselves  with  referring  to 
such  as  may  be  held  to  be  at  present  authoritative,  and  to  require  the 
Conveyancer's  particular  attention,  as  regulating  the  existing  prac- 
tice. Their  general  tendency  is  to  hold  the  legacy  as  vested,  and  that 
uncertainty  in  the  time  attaches  to  the  date  of  payment,  unless  the 
terms  used  be  such  as  clearly  to  exclude  the  supposition  that  such  was 

M.  8092.  the  testator's  intention.     In  the  case  of  Fowke  v.  Duncans^  1st  March 

1770,  certain  legacies  were  directed  not  to  be  paid  until  after  the  death 
of  the  testator's  wife,  and  that  was  held  not  to  suspend  the  vesting,  bat 

4  D.  1496.  merely  to  be  a  direction  as  to  the  date  of  payment.  In  Ralston  v.  Ral- 
stons,  8th  July  1 842,  a  legacy  of  £500  was  left  to  A.,  and,  in  the  event 
of  his  death,  to  B.  and  C,  and  the  survivor,  with  interest  from  six 
months  after  the  testator's  death  payable  to  tlieir  guardians,  and  the 
principal  to  A.  on  attaining  majority,  or,  in  the  event  of  his  decease, 
to  B.  and  C,  or  survivor,  on  attaining  majority.  They  survived  the 
testator,  but  died  in  pupilarity.     The  legacy  was  held  to  have  vested 

4D.  1603.  in  A.,  and  descended  to  his  next  of  kin;  and,  in  Wilson  v.  WiUoHf 
9th  July  1 842,  a  sum  was  bequeathed  to  two  sons,  with  a  provision 
that  the  interest  should  be  paid  to  their  mother  during  their  minority, 
and  the  principal  to  themselves  only  on  attaining  majority.  The 
legacy  was  held  to  vest,  so  that  one  of  the  sons  who  died  in  minorit/ 

PREsuMpnoR  could  bequeath  his  share.  The  two  last  cases  were  decided  in  different 
Divisions  of  the  Court,  and  may  be  held  conclusive  with  regard  to  tbe 
general  rule  already  stated,  that  the  presumption  is  in  favour  of  the 
legacy  being  vested  ;  and  that  an  uncertain  time,  stated  merely  as  ft 
time,  and  not  as  a  condition,  refers  only  to  the  date  of  payment  On 

2D. 298.         the  other  hand,  in  Provan  y.  Provan,  14th  January  1840,  and  in 

2  D.  1038.  Johnston  v  .Johnston,  9  th  June  1840,  there  was,  in  both  cases,  a  tnut, 
and  the  trustees  were  directed  to  pay  an  annuity,  and  after  the  m* 
nuitant's  decease  to  uplift  and  divide  the  principal  sum  among  the 
annuitant's  children.  This  legacy  was  held  not  to  vest  in  the  chil- 
dren during  the  annuitant's  life,  altering  Lord  Moncbbiff's  interioco- 
tor  in  both  cases.  The  points  to  be  remarked  here  are,  that  thefe 
was  a  trust,  whereby  the  fee  might  be  held  vested  in  the  trustees,  »nd 
that  the  direction  of  payment  to  the  legatees  presupposed  the  expi* 
ration  of  the  annuity.    It  was  in  the  one  case  "  ajier  the  annuitant^ 
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decease  to  uplift  and  divide"  and  in  the  other  "  six  months  after  the 
death  of  the  annuitant  to  pay  ;"  and  it  was  held,  that  there  was  thus 
D  room  to  presume  an  intention  upon  the  part  of  the  testator  to  give 
fee  to  the  children  before  the  expiration  of  the  annuities.     In  John- 
on,  the  circumstance  of  the  sum  being  given  to  the  children  as  a 
ASS,  and  not  nominatiniy  was  considered  important,  as  indicating,  in 
mjunction  with  the  direction  to  divide  six  months  after  the  annui- 
mt's  death,  that  the  testator  did  not  intend  the  shares  to  vest  before 
le  term  of  division.    In  both  these  cases  allusion  was  made  to  a  rule  Dertivations- 
hich  had  been  held  by  Lord  Moncreiff  and  Lord  Corehousb  to  ^^*^"' 
imish  a  principle  for  deciding  such  destinations.     It  was  supposed, 
lat,  wherever  the  destination  did  not  stop  with  the  name  of  the  per- 
m  appointed  to  the  fee,  but  added  a  substitution  of  heirs  or  other 
3rsons  (which  is  called  a  destination-over),  then  the  fee  did  not  vest 
atil  the  term  of  payment ;  but  that,  whenever  there  was  no  destina- 
on-over,  then  the  fee  vested  immediately.     This  was  the  ground  of 
ord  Hokgbeiff's  judgment  in  both  these  cases.     But  it  was  not  en- 
rtained  by  the  late  Lord  President  Boylb  and  the  other  Judges 
len  in  the  Second  Division,  who  held,  that  the  general  rule  of  regard 
>  the  testator's  intention  was  not  qualified  by  the  principle  referred 
>,  although  the  fact  of  there  being  a  destination-over  or  not  would 
»rm  an  element  to  be  considered  in  construing  intention. 
In  legacies  to  children  and  grandchildren,  where  the  heirs  or  issue  Conditio  H  Bine 
f  the  legatee  are  not  mentioned,  there  is  a  presumption  of  pietas  o^*^'b»titu*'^ 
xitema,  which  gives  the  bequest  to  the  issue  of  the  legatee,  although  tiok. 
u>t  named.     The  testator  is  held  to  have  intended,  although  he  does 
lioi  say  so,  that  if  the  legatee  first  named  left  issue,  they  should  come 
i&  place  of  their  father;  and  any  substitution  to  a  third  party,  there- 
fore, is  held  to  be  made  under  the  implied  condition,  si  sine  liberis 
itcesserit — i.e.,  that  the  substitution  is  to  take  efiect  only  in  the  event 
rfthe  son  or  grandson  dying  without  issue.     Distinct  examples  of  the 
^^peration  of  this  principle  are  presented  in  Magistrates  of  Montrose  M.  6398. 
^•Robertson,  21st  November  1738,  and  in  Neilson  v.  Baillie,  4th  June  i  S.  468. 
1822.    Recently  the  rule  has  been  extended  to  relatives  in  the  coUa- 
t«al  degree,  as  in  Christie  v.  Patersons,  5th  July  1822,  where  it  was  ^  S.  643. 
^  to  give  right  to  the  issue  of  a  predeceasing  cousin-german.     For- 
•»ly,  it  was  held,  that,  if  issue  should  exist  after  the  date  of  the 
•cttlement,  and  before  the  death  of  the  testator,  that  circumstance 
•Iftttld  suffice  to  exclude  the  condition.     This,  however,  was  not 
"Bgarded  per  se  as  conclusive  in  the  cases  of  Marquis  of  Montrose  Sec  svpra, 
•»d  of  Neilson,  already  cited,  and  there  are  important  observations  P-  '*'^^- 
^  this  point  in  the  report  of  the  appeal  in  the  case  of  Dixon,  where 
^  Was  decided  that,  if  the  parent   be  named,   although  he  have 
••Oe  when  the  bequest  is  made,  and  no  reference  be  made  to  his 
^luldren,  still  the  rule  si  sine  liberis  gives  the  succession  to  them- 
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PERSON. 


1  D.  94. 


14  D.  938;       Dixon  Y.  Broun  or  Dixon,  10th  June  1836,  aflSrmed  9th  February 

2Rob.App.  1.    jg^j 

When  a  legacy  is  given  to  two  persons,  the  effect  depends  upon 
the  terms  used.  If  it  be  given  to  them  jointly  the  shares  are  equali 
and,  in  case  of  the  death  of  one,  the  whole  accrues  to  the  survivor, 
because  by  the  terms  of  the  bequest  the  whole  is  given  to  each.  So, 
in  TvUocha  v.  WeUh,  23d  November  1838,  a  sum  being  given  to  L 
and  B.  in  liferent  during  all  the  days  of  their  lives,  on  the  death  of 
one  of  them  the  whole  liferent  was  held  to  belong  to  the  survivor, 
because  bequeathed  without  severance  or  partition.  On  the  other 
hand,  when  the  legacy  is  to  two  persons  equally  between  them,  or  a 
half  to  each,  the  share  of  one  who  predeceases  will  lapse,  because  by 
M.  8101.  the  terms  used,  no  more  than  a  lialf  is  given  to  each  ;  Rose  v.  Rom^ 

10  8. 597.        15th  January  1782  ;  Torrie  v.  Munsie,  31st  May  1832. 


INSTITUTES. 


3  D.  1207. 


In  leqacibb,  Svbstitution  in  Legacies, — It  is  unnecessary  to  repeat  here  the  rules, 
AREOBNKRALLT  which  havo  already  been  explained  on  the  subject  of  substitution  aod 
CONDITIONAL      conditional  institution.     Substitution  in  a  legacy  is  the  nomination  of 

another  person  to  receive  it,  if  the  legatee  fail — that  is,  if  he  prede- 
cease the  testator.     In  a  legacy  to  A.,  whom  failing  to  R,  A.  is  the 
institute,  and  R  is  in  ordinary  language  the  substitute.     But  he  is 
not  a  substitute  in  the  strict  legal  acceptation  of  that  term,  because 
if  A.  survive  the  testator,  the  right  of  B.  is  at  an  end.     It  is  only, 
therefore,  in  the  contingency  of  A.  predeceasing  the  testator,  thai  & 
acquires  a  substantial  interest,  and  then  he  takes  not  as  substitute) 
but  as  conditional  institute.     Thus,  if  the  institute  take  the  l^;acyi 
the  substitute's  right  is  completely  evacuated.     Of  this  there  is  % 
strong  example  in  Fyffe  v.  Fyffe,  13th  July  1841,  where  £500  w»a 
bequeathed  to  A.  to  be  under  the  management  of  R  and  C.  for  his 
behoof,  and  in  the  event  of  A.'s  death  to  belong  to  B.  and  G     At 
the  date  of  the  bequest,  A.  the  institute  was  insane,  but  he  survived 
the  testator,  and  the  legacy  was  held  to  have  vested,  and  to  be  effee^ 
tually  conveyed  by  his  testament  executed   before  insanity,  tk^ 
interest  of  B.  and  C.  being  at  an  end  by  his  mere  survivance  of  th^ 
testator.     And  so  completely  does  the  substitute's  interest  vanish  b^ 
the  institute's  survivance,  that  the  fund  bequeathed  must  at  th^ 
testator's  death  be  conveyed  absolutely  to  the  institute,  without  tn^ 
notice  of  the  substitutes  ;  AUans  v.  Fleming,  20th  June  1845. 

A  proper  and  effectual  substitution  may  be  created  by  appointing 
trustees  to  administer  the  fund  to  and  for  behoof  of  the  legatee  aoc^ 
substitutes  in  succession.  Of  this  there  is  an  example  in  DuncatS''^ 
Oardner,  and  Balmain  v.  Myles,  etc,,  27th  June  1809  ;  but  the  tru»-^ 
tees  must  be  specially  authorized  for  this  purpose.  The  appointment^ 
of  executors  of  the  will  generally  does  not  constitute  a  trust  effeciuft^ 
6  &  1036.        to  prevent  the  legacy  vesting  in  the  person  first  called  ; 


7D.  908. 
SuBsnnrnoH 

BT  MEANS  or 
TBUST. 

F.C. 


3nAP.  IX.  LBGACIEg.  501 

ir.  Cochran^  28th  June  1828  ;  and,  in  Alexander  v.  Alexander,  13th  12  D.  345. 
December  1849,  a  direction  that  the  share  of  a  daughter  should  be 
invested  upon  heritable  security  or  in  the  public  funds,  that  she  might 
•eceive  the  interest,  her  children  to  be  her  heirs,  was  held  insufficient 
0  create  a  trust,  and,  from  the  terms  used,  the  fee  was  found  to  be 
n  the  daughter. 

But,  while  the  received  rule  is  such  as  has  been  stated,  there  are 
locisions  which  it  is  difficult  to  reconcile  with  it.  In  Campbell  v.  1  Cr.  and  St. 
:iimpbeU,  17th  February  1743,  Daniel  Campbell,  by  a  will  made  at  ^^^'  ^^' 
lea,  bequeathed  all  his  money  and  effects  to  his  father,  and,  in  case  of 
lis  father's  decease,  to  his  sister.  The  father  survived  the  son,  but 
lied  a  month  after,  ignorant  of  his  son's  will,  and  leaving  a  general 
lisposition  in  favour  of  his  three  children,  executed  five  years  before. 
The  surviving  son  pleaded,  that  the  substitution  by  Daniel  of  the  sister 
ras  only  a  conditional  institution,  and  that  the  father  having  survived 
)aniel,  the  property  had  vested  in  the  father,  and  was  carried  by  his 
ettlement.  The  Court  of  Session,  however,  and  the  House  of  Lords 
leld,  that  the  substitution  in  favour  of  the  sister  continued  to  subsist 
LOtwithstanding  the  survivance  of  the  father,  and  was  not  evacuated 
y  the  father's  general  disposition,  executed  several  years  before  the 
rilL  The  father's  ignorance  of  the  son's  death  and  will  was  here  held 
.0  exclude  the  idea  that  he  intended  to  convey  the  son's  property  by 
liis  own  settlement. 

Again,  in  the  case  oiAnnandale  v.  Macniven,  9th  June  1847,  there  9  !>•  1201. 
is  an  example  of  a  father  directing  his  trustees,  failing  both  his 
dvighters,  to  pay  the  residue  to  A.  B.,  etc. — and  of  this  being  held  a 

proper  substitution,  giving  the  right  to  A.  B.,  etc.,  though  one  daughter 

Korvived.     But  she  had  predeceased  the  term  of  payment  mentioned 

fcy  the  testator. 

KoiE.— On  pajment  of  a  legacy  of  specific  amount,  the  legatee  is  not  bound  to  grant  a 
wnaal  discharge,  and  to  pay  the  executor's  agent  an  ad  valorem  fee  for  preparing  it.    A 
■■pfc  receipt  is  suflBcient.    This  was  decided  in  the  case  of  Fleming  v.  Brown,  6th  Feb-  23  D.  443. 
^"^  1861.    The  Lord  President  observed,  that  the  case  of  a  residuary  legatee  is  different, 
"^^^Qie  receiving  the  residue  implies  adoption  of  the  administration  of  the  trustees. 


PART    III. 

THE  WRITINGS  EMPLOYED  IN  THE  CONSTITUTION,  TRANSMISSION,  AND 

EXTINCTION  OF  HERITABLE  RIGHTS. 

CHAPTER  I. 

THB  ORIGIN  AND  HISTORY  OF  THE  FEUDAL  SYSTEM — FEUDAL  SYSTEM  AS 
MODIFIED  IN  SCOTLAND — ANCIENT  MODE  OF  CONSTITUTING  THB  FEUDAL 
RELATION. 

Ikruptioks  of       I.  Origin  and  history  of  feudal  system. — The  feudal  system  in  its 
THE  BARBA-       niatuFe  form  was  the  result  of  the  confusion  and  changes  which  fol- 

KIANB  IKTO  THB  ,  *  . 

TKBRIT0R1B8  OP  lowcd  tlio  ovorthrow  of  the  Roman  Empire.  That  great  revolution 
*"•  was  produced  by  the  conflict  of  races  opposed  to  each  other  by  diver- 

sity of  origin,  habits,  and  character.  The  mountain  chains  which 
separate  Spain,  Italy,  and  Greece  from  the  rest  of  Europe,  formed 
the  grand  territorial  limit  between  the  civilized  portion  of  the  world 
and  the  barbarian  tribes.  That  barrier  was  first  surmounted  by  the 
Cimbri  and  Teutones  from  the  north  of  Germany,  whose  inroads  in 
the  time  of  Marius  alarmed  even  the  capital ;  but  they  were  checked 
by  him  and  destroyed.  Afterwards  the  discipline  and  prowess  of 
Rome  under  Julius  Cassar  subjugated  Gaul,  with  part  of  Germany  and 
Great  Britain  ;  and  the  fortune  which  smiled  upon  her  arms  made 
her  the  arbitress  of  nations  from  the  Atlantic  to  the  Euphrates.  But 
even  the  annals  of  her  conquests  in  their  time  of  greatest  success 
exhibit  the  beginnings  of  the  process  of  irruption,  which  ended  in  her 

Causes  op        fall.     The  causes  of  that  overwhelming  invasion  are  to  bo  found  in 

TlfKHK  IRRUP- 

TI0M8.  the  severity  of  the  northern  climate — the  barbarity  of  the  German 

tribes — their  passion  for  war,  and  predatory  habits — and  the  irresisti- 
ble attraction  which  the  inhabitants  of  rude  and  inhospitable  regions 
found  in  the  rich  fields  of  Gaul  and  the  sunny  plains  of  Italy.  Thff 
operation  of  these  causes  is  strikingly  displayed  in  the  31st  chapttf* 
of  the  1st  book  of  Cffisar's  Commentary  de  bello  Oallico,  where  he 
describes  a  secret  interview  with  a  deputation  from  Gaul.  They 
represented  to  him,  that  the  whole  nation  was  divided  into  two  fac- 
tions— that,  after  a  protracted  contest  with  each  other,  one  of  these 
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actions,  the  Arvemi  and  Scquani,  had  at  last  called  in  the  aid  of 
jerman  mercenaries,  of  whom  accordingly  about  15,000  had  crossed 
he  Rhine.  But  no  sooner,  they  said,  did  these  savages  gaze  upon 
he  fields  and  wealth  of  the  Gauls,  than  they  became  enamoured  of 
hem,  and  brought  over  more  of  their  countrymen  to  the  number  in 
Jl  of  120,000.  Hence,  what  gained  at  first  the  pre-eminence  for  the 
iequani  eventually  proved  their  ruin ;  for  Ariovistus,  a  king  of  the 
jermans,  settled  in  their  territory,  which  was  the  richest  in  all  Gaul, 
appropriated  a  third  part  of  the  land,  and  by  and  by  demanded  one 
►f  the  remaining  two-thirds  for  an  expected  tribe  of  his  countrymen. 
?his  barbarian  had  so  deeply  impressed  the  minds  of  the  Sequani  by 
lis  power  and  cruelty,  that  the  members  of  the  deputation  from  that 
ribe  could  find  no  utterance  for  their  abject  misery,  but  hung  their 
leads  in  mute  remembrance  of  his  savage  ferocity.  From  this  crush- 
ng  tyranny,  the  vanquished  sought  a  refuge  in  the  aid  and  milder 
ule  of  the  civilized  Empress  of  the  World.  Then  we  have  the  saga- 
ious  and  prophetical  anticipations  of  Csesar,  who,  besides  other 
motives  for  his  interposition,  perceived,  that,  if  he  did  not  interfere, 
he  gradual  influx  of  the  Germans  must  prove  a  source  of  danger  to 
he  Roman  power,  since  such  hordes  of  savages  after  occupying  the 
'hole  of  Gaul  would  never  be  restrained  from  advancing  into  Pro- 
ence,  and  thence  into  Italy. 

This  contest  was  long  protracted,  and  there  is  no  period  of  history  Character  or 
^hich  presents  features  of  greater  interest.     The  combatants  on  one  ™*  p^""*^- 
ide  are  the  tenants  of  those  boundless  regions  sloping  towards  the  Romaks  com- 
orth  and  east,  which  receive  only  the  oblique  rays  of  the  sun  tem-  ^^'^^• 
ered  by  their  approach  towards  the  arctic  circle.     Nor  has  the  light 
F  civilisation  yet  dawned  here.     Their  virtues  and  habits  are  in 
ome  respects  as  stem  as  their  climate.     Their  business  is  war,  and, 
8  they  have  no  local  attachment,  there  is  no  hindrance  to  the  con- 
entration  of  all  their  energies  upon  the  efibrt  to  make  the  smiling 
regions  of  the  south  their  own.     On  the  other  side,  we  have  the  great 
^rbitress  of  the  World  and  Dispenser  of  Civilisation — her  people 
vprang  from  fields  upon  which  the  sun  beats  with  a  direct  and  genial 
glow — confident  in  the  long  possession  of  victory  and  power — and 
commanding  not  only  her  own  proper  resources,  but  those  also  of 
'wmy  provinces  in  the  most  favoured  portions  of  the  earth.     The 
Soman  was  less  hardy  in  person  than  his  antagonist,  by  the  influence 
rf  refinement,  as  well  as  of  climate.     Nevertheless,  discipline  and 
■HI  prevailed  at  first ;  but  the  influence  of  these  could  not  be  main- 
^ed  permanently  upon  a  wide  frontier,  and  against  the  incessant 
•applies  of  new  and  hardy  tribes,  which  issued  from  the  forests  of 
Qennany,  and  were  gradually  pushed  forward  by  restless  bands  from 
^hia  and  the  tracts  stretching  into  Asia — that  vast  storehouse, 
vnich  supplied  successive  nations  to  people  Europe. 
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Degevebacy         If  or  were  these  the  most  formidable  enemies  the  Empire  had  to 
*  contend  with.     Those  were  to  be  found  in  the  very  heart  and  vitals  of 
the  state.     The  hardy  virtues,  and  native  force  of  mind  by  which  the 
Roman  power  had  been  built  up,  ceased  to  grow  after  the  establish- 
ment of  the  Empire.     The  subjection  of  public  interests,  and  of  all 
moral  restraints,  to  the  private  objects  of  power,  sapped  the  founda- 
tions of  private  virtue.     The  application  of  boundless  wealth  in  prac- 
tising the  lessons  of  oriental  magnificence  and  luxury  hastened  the 
prostration  of  principle  ;  and  thus  the  nourishment  failed  which  alone 
could  have  sustained  the  vigour  requisite  to  endure  and  repel  the 
thickening  onset  of  assailants,  so  numerous  and  powerful.    In  drawing 
the  portrait  of  the  Germans,  Tacitus,  in  his  Germania,  has  in  reality 
painted  in  deep  shade  the  Roman  character  also.     Nor  is  there  in 
the  compass  of  literature  a  more  interesting  passage  than  this.    The 
historian,  who  had,  with  a  stem  though  agonizing  fidelity,  portrayed 
the  atrocities  of  a  Tiberius  and  a  Nero,  expresses  in  phrases  of  preg- 
nant significancy  the  virtues  of  these  rude  barbarians ;  and,  as  in 
the  Straits  of  Gibraltar  sunken  vessels  are  borne  in  a  direction  op- 
posed to  the  surface  tide,  so  in  this  dissertation  there  is  implied  in 
almost  every  virtuous  trait  of  the  barbarian  character  a  deep  under- 
current of  indignant  denunciation  of  the  corruptions  at  home.    It 
was  the  enormities  of  an  Agrippina  and  a  Messalina  that  filled  his 
mind,  when  he  extolled  the  severe  observance  among  the  Germans  of 
the  marriage  vow,  and  described  the  punishment  of  faithlessness, 
after  which  there  could  be  no  attraction  in  beauty,  youth,  or  riches ; 
for  there  no  one  smiled  at  vice,  nor  was  it  reckoned  fashionable  to 
be  the  agent  or  object  of  corruption.     It  was  the  same  horror  which 
gave  point  to  his  distinction  of  punishments — public  execution  faf 
open  crimes — secret  death  for  unnatural  offences — scelera  ostendi — 
flagitia  ahscondi     No  direct  invective  could  have  expressed  mor^ 
strongly  the  mockery  of  good  laws,  where  there  was  a  total  decay  o^ 
principle,  than  the  picture  of  the  converse  among  the  Germans,  hy 
whom  usury  was  unknown,  and,  therefore,  more  securely  avoided^ 
than  if  it  had  been  expressly  forbidden,  and  for  whom  in  their  sim^ 
plicity  pure  morals  did  more  than  the  best  code  for  othera     It  is  a 
silent  rebuke  of  the  neglect  of  truth  and  faith,  when  he  paints  even 
the  perverted  morality  of  the  savage,  so  eager  at  play,  that»  when 
he  had  lost  all,  he  would  hazard  his  liberty  on  the  last  throw,  and 
become  a  slave,  submitting,  though  younger  and  stronger  than  his 
opponent,  to  be  bound  and  sold.    The  life  of  Agricola  exhibits  the 
same  unceasing  remembrance  of  the  State's  mortal  disease ;  for 
the  removal  by  poison  of  Germanicus,  the  glory  and  hope  of  the 
Empire,  when  his  reputation  had  awakened  the  jealousy  of  Tiberius, 
was  the  idea  present  to  the  biographer's  mind,  when  he  rejoiced 
in  the  good  fortune  of  Agricola,  happily  thrown  upon  times  when 
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eminence  was  not  regarded  with  an  evil  eye,  and  renown  was  not 
perilous. 

When  to  the  moral  traits  of  the  harharians  we  add  their  physical  Physical  qua- 
condition  and  habits  of  life  (and  this  is  conducive  to  our  main  design,  R][]^j^5!J]^ro* 
in  giving  an  idea  of  the  spirit  upon  which  the  feudal  system  was 
reared),  we  shall  find  these  equally  fatal  to  the  Roman  hopea  Bom 
under  a  climate  gloomy  and  severe  (which  Tacitus  regards  as  con- 
clusive evidence  that  they  were  indigenous,  since  no  one  would  leave 
any  other  part  of  the  earth  to  settle  in  such  a  region),  they  were 
inured  from  infancy  to  exposure  and  hardship.  The  introduction  to 
manhood  was  the  public  gift  of  a  shield  and  lance.  Marriage  pre- 
sents were  such  as  to  nourish  the  military  spirit,  imparting  its  influ- 
ence to  the  wife  and  mother,  and  so  transmitting  it  to  children  and 
grandchildren.  They  knew  neither  the  name  nor  the  use  of  autumn, 
for  they  disregarded  agriculture,  leaving  it  to  the  females  and  infirm, 
and  holding  it  inglorious  to  acquire  by  sweat  the  livelihood  which 
they  could  gain  by  blood.  It  is  recorded  as  ignominious  to  the 
Gothini,  that  they  were  miners  of  iron.  Their  houses  were  of  the 
most  abject  rudeness,  or  they  lived  in  holes  of  the  earth  ;  and,  when 
Caesar,  after  the  interview  to  which  we  have  already  referred,  sent 
a  message  to  Ariovistus,  that  leader,  to  give  an  idea  of  the  hardiness 
of  his  followers,  informed  him  in  his  reply  that  they  had  not  been 
under  a  roof  for  fourteen  years.  War  was  their  business  and  delight ; 
and,  when  there  was  peace  at  home,  the  youth  went  to  other  tribes 
in  quest  of  military  adventure. 

Such  were  the  stem  qualities  of  mind  and  body,  before  which  the  Settlbmevt  of 
greatness  of  Rome  was  humbled.     The  first  serious  inroad  was  made  ^J5,g  nroE 
by  the  Goths  in  the  middle  of  the  third  century  ;  and  they  advanced  Roman  emfibb. 
with  various  success  during  the  next  two  centuries.     In  451,  the 
Huns  from  the  north  of  China,  who  imder  Attila  had  penetrated  into 
Europe,  and  overmn  Gaul,  Italy,  and  Greece,  were  repulsed.     But 
the  permanent  result  of  the  contest  was  the  occupation  of  Spain  by 
the  Visigoths,  Gaul  by  the  Franks,  the  regions  adjacent  to  the  Rhone 
by  the  Burgundians,  and  Italy  by  the  Ostrogoths.     The  Longobardi 
were  a  tribe  of  Vandals  from  the  Elbe,  who  settled  in  the  north  of 
Italy.     The  invasion  and  occupation  of  Britain  by  the  Saxons  was  a 
part  of  the  same  general  changa 

The  mind  is  disposed,  after  such  a  revolution,  to  give  its  attention  The  van- 
wholly  to  the  victoi-s,  and  to  ascribe  to  their  conduct  and  influence  ^i^ahto  kot^ 
exclusively  all  subsequent  laws  and  events.     But  in  this  instance  the  extibpated. 
vanquished  were  not  exterminated.    The  barbarians  left  to  them  a 
portion  of  the  land.     From  the  laws  of  the  Burgundians  we  leam, 
that  they  appropriated  to  themselves  two-thirds  of  the  land,  and  one- 
third  of  the  slaves.     The  rest  remained  with  the  old  inhabitants. 
The  countries  which  we  have  named  were  thus  occupied  not  only  by 


506 


LECTURES  ON  CONVEYANCING. 


PABTm. 


LegM  Barha- 
rorum- 


Styles  of 
Masculfu& 


the  barbarian  conquerors,  but  by  the  vanquished  inhabitants  also— 
who,  by  virtue  of  a  constitution  of  Antoninus,  conferring  the  privi- 
leges of  citizenship  upon  every  inhabitant  of  all  the  provinces,  were 
called  Romans — and  by  slaves,  the  property  of  both. 

The  institutions  and  manners  of  this  period  are  learned  from  the 
codes  of  the  barbarian  laws,  which  are  extant,  and  form  a  singular 
record  of  an  era  in  which  ignorance,  violence,  and  confusion  prevailed. 
There  is  the  Burgundian  code,  which,  from  the  greater  intercourse  of 
its  authors  with  the  Romans,  is  less  rude  than  others,  and  milder 
towards  the  old  inhabitants.  There  is  the  code  of  the  Longobardi, 
from  which  our  own  feudal  usages  are  thought  to  be  chiefly  derived ; 
and,  beside  many  others,  there  is  the  Salic  code — the  foundation  of 
the  law  of  succession  which  excludes  females, — the  "  sal'*  or  home- 
stead, i.e.y  the  patrimonial  estate,  having  gone  always  to  the  nearest 
male  relative. 

But  equally  instructive  with  the  leges  barbarorum,  and  possessing 
a  more  peculiar  interest  for  the  Conveyancer,  is  the  work  of  Mar- 
culfus,  exhibiting  in  its  rude  pages  the  germs  of  all  or  most  of  cor 
forms   of  deeds.     This  remarkable  compilation,   which   is  printed 
along  with  the  Barbarian  Laws,  is  dedicated  to  Landericus,  who  was 
Bishop  of  Paris  about  the  year  660.     The  preface  shows  that  Mar- 
culfus  was  a  monk,  seventy  years  of  age  when  he  engaged  in  this 
labour ;  and  it  is  interesting  to  find  the  author  of  a  work  destined 
to  obtain  an  importance   so  remarkable  and  enduring,    disqualify 
himself  in  these  terms  : — "  My  hand  is  now  too  tremulous  to  write, 
**  my  eyes  too  dim  to  see,  my  mind  too  feeble  to  think."     It  consists 
of  two  books,  the  first  containing  Preceptiones  Regales,  iei,  Royal 
Precepts  or  Grants — and  the  other,  Chartos  Pagenses,  i.e.,  the  writs 
of  villagers  or  subjects.     It  is  in  reality  and  literally  a  book  of  pre' 
cedents,  or,  as  we  familiarly  call  them,  styles,  written  in  Latin  the 
most  barbarous  and  ungrammatical ;  but  its  rusticity  is  justly  re^ 
garded  as  a  pledge  of  genuineness,  for  every  kind  of  learning  was  8(^ 
entirely  buried  amid  the  surrounding  barbarity,  that  an  elegant  stylcr 
would  have  subjected  the  writer  to  the  suspicion  of  magic ;  and  Gre- 
gory of  Tours,  a  well-known  theologian,  apologizes  in  the  introduction 
of  a  historical  work  for  errors  in  orthography,  because  he  had  never 
learned  grammar. 

These  exemplars  of  deeds,  in  combination  with  the  barbarian  codes 
which  they  confirm  and  illustrate,  reveal  a  condition  of  society  and 
of  rights,  exactly  corresponding  to  the  diversity  of  origin  and  variety 
of  habits  and  laws  among  the  people  who  used  them.  The  position 
of  the  ancient  inhabitants,  the  representatives  by  descent  or  citizen- 
ship of  the  former  conquerors  of  the  soil,  is  in  striking  contrast  to 
their  ancient  ascendency,  and  the  meet  retribution  of  sucH  excesses 
as  Cffisar  unconsciously  attests,  when  he  relates,  that,  having  chased 
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the  Aduatici  into  a  town,  he  put  up  to  auction  the  section  of  it  in 
which  they  had  taken  refuge,  and  ascertained  afterwards  from  the 
purchaser,  that  the  lot  contained  53,000  human  beings.  Now,  in  the 
dim  light  of  these  dreary  centuries  of  oppression  and  ignorance,  we 
behold  the  Roman  shorn  of  the  greatest  part  of  his  inheritance,  yet 
permitted  to  occupy  the  remainder,  and  to  adjust  his  rights  in  con- 
nexion with  marriage,  succession,  the  treatment  and  sale  of  his 
slaves,  and  other  matters,  according  to  the  rules  of  his  own  law. 
Tolerated,  but  shut  out  from  advancement  and  power,  the  conquered 
race  seem  to  have  dragged  out  an  obscure  existence,  and  to  have  paid 
the  penalty  of  former  excesses  by  long  ages  of  degradation,  accom- 
panied by  injury  or  neglect. 

The  condition  of  society  and  of  property  appears  from  various  por-  Condition  of 
tions  of  Marculfus's  work.     The  mixture  of  races  is  shown  by  the  time  op  Ma»- 
eighth  formula  of  the  first  book,  which  is  the  grant  of  a  jurisdiction  colpub. 
enjoining  the  duke  or  count  in  whose  favour  it  is  made  to  administer 
equal  justice  to  all  the  inhabitants,  whether  Franks,  Romans,  Bur- 
gundians,  or  of  any  other  nation.     The  insecurity  of  life  appears  in 
the  punishment  for  killing  a  man,  which  was  a  pecuniary  fine,  because 
capital  punishment  would  have  sacrificed  a  follower.     The  thirty-third 
formula  indicates  the  general  state  of  lawlessness  and  insecurity.     It 
gives  the  term  of  a  precept  for  renewing  instruments  destroyed  by 
hostile  incursion,  by  violence,  or  by  fire.     The  eighteenth  formula  of 
the  second  book  exhibits  the  extent  of  the  feudal  power,  being  a  bond 
of  indemnity  to  one  who  has  killed  a  man  at  the  bidding  of  his  chief. 
And,  among   several  forms  of  vendition,  we  have  the  evidence  of 
common  and  degraded  servitude  in  the  twenty-second  formula  of  the 
^me  book,  which  is  the  sale  of  a  male  or  female  slave,  the  subject 
being  warranted  not  to  be  a  thief,  or  a  runaway,  or  worthless. 

The  condition  of  property  in  land  during  the  dark  ages  is,  in  a  high  Distikction 
^^gree,  characteristic  of  the  co-existent  authority  of  diverse  laws  and  lat^  oTthe^ 
^^'latoms.     The  genius  of  the  system  of  land  rights  derived  from  the  Romans  and 
oarbarians  was  to  concentrate  the  property  of  land  for  the  sake  of  t<^^hd^''*^* 
^^dividual  power  and  general  security.    The  Roman  laws  and  customs  ^^ohts. 
t^iided  in  the  opposite  direction,  for  they  treated  land  in  regard  to 
B^ccession,  like  moveables,  dividing  it  among  the  whole  members  of  a 
*^inily.     Alienation  by  sale  or  gift  was  also  freely  permitted,  a  power 
lotig  denied  by  the  feudal  rules.     Now,  we  have  already  seen,  that 
^^^  Romans  were  allowed  the  use  of  their  own  laws,  and  it  is  clear, 
**^t  lands  of  considerable  extent  remained  subject  to  the  powers  of 
•OBolute  property  and  disposal,  which  distinguished  their  jurisprudence 
"Ott^  that  of  the  barbarians.    A  main  distinction  was,  that  the  feudal 
**^d8  were  holden  of  a  superior,  while  lands  subject  to  the  Roman  law 
^^I'e  free  of  all  the  conditions  and  fetters  implied  in  that  tenure,  from  allodial 
^liich  circumstances  they  were  termed  ailodial.    But  the  forms  of  tenure. 
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Marculfus  concur  with  the  codes  in  exhibiting  lands  held  in  both  of 
these  modes.  The  twelfth  formula  of  the  first  book  relates  to  the 
conveyance  by  a  husband  to  his  wife  of  certain  properties,  belonging 
to  him  *' aut  munere  regW* — that  is,  by  royal  gift,  which  is  the 
feudal  tenure — "  aut  de  alode  parentum" — that  is,  property  not  feu- 
dal, inherited  from  his  parents ;  and  in  like  manner,  the  thirty-third 
formula,  to  which  we  have  already  referred,  specifies  not  only  lands 
held  by  royal  grant,  but  those  acquired  by  purchase,  gift,  and  ex- 
change, and  those  also  inherited  as  allodial.  Nor  was  allodial  pro- 
perty confined  to  the  old  inhabitants.  The  barbarians  also  held  lands 
by  that  title,  whether  obtained,  as  some  suppose,  by  an  absolute  right 
in  addition  to  the  lands  granted  under  the  feudal  conditions,  or 
whether  acquired  by  purchase,  or  other  right,  from  the  Romans. 
Thus  the  fortieth  title  of  the  Burgundian  code  empowers  any  bar- 
barian who  wishes  to  test  or  make  a  gift,  to  use  either  the  Roman 
method  or  that  of  the  barbarians.  The  greater  part  of  lands,  how- 
ever, was,  no  doubt,  held  by  that  tenure  which  the  conquerors  had 
introduced,  and  which  will  best  be  understood  by  referring  to  its 
first  roots  in  the  habits  of  the  Germanic  tribes. 
ORiaiN  OP  THE  The  occupation  and  disposal  of  the  soil  was  originally  made  sub- 
servient to  that  military  passion  which  we  have  already  observed 
The  dttx  or  princeps  of  the  German  civitas,  the  prototype  of  the  feudal 
lord,  was  both  the  leader  of  his  followers  in  war,  and  their  magistrate 
in  peace.  His  attendants  were  not  picked  up  as  chance  presented  them. 
They  were  members  of  the  same  or  of  neighbouring  families,  stimu- 
lated to  daring  by  the  dearest  considerations,  for  they  fought  within 
hearing  of  the  wailing  voices  of  their  children  and  wives,  who  were 
the  most  sacred  witnesses  and  valued  admirers  of  their  exploits.  Th9 
attendants  upon  the  leader  were  called  the  comiteSy  and  among  them, 
the  point  of  emulation  was,  who  should  have  the  place  next  his  chiefs 
while  the  chiefs  strove  which  should  have  the  most  numerous  and^ 
distinguished  attendants.  It  was  their  dignity  and  their  strength 
be  encompassed  by  a  large  band  of  chosen  youths,  their  ornament  in 
peace,  their  defence  in  war.  These  are  the  words  of  Tacitus,  from 
whom  also  we  learn,  that,  in  the  field,  it  was  disgraceful  to  the  chief 
to  be  surpassed  in  prowess,  and  disgraceful  to  his  followers  not  to 
keep  pace  with  the  valour  of  their  chief.  He  was  infamous  for  life 
who  survived  the  fight  in  which  his  chief  had  been  slain,  for  their 
great  oath  was  to  defend  and  protect  him,  and  to  ascribe  their  own  ex- 
ploits to  his  glory.  It  was  a  necessary  characteristic  of  such  a  society, 
that,  while  the  members  were  compactly  bound  to  each  other,  it  was 
anti-social  with  respect  to  all  others.  Thus  Caesar  says,  that  it  was 
their  pride  to  have  a  wide  desert  round  their  borders,  and,  according 
to  Tacitus,  this  feeling  descended  even  to  individuals  in  the  same 
tribe.     He  says  :  They  have  no  cities — they  cannot  endure  a  com- 
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men  settlement  (jtmctas  sedea).  They  live  separate,  wherever  a  foun- 
tain, a  field,  or  a  grove,  may  take  their  fancy.  In  the  villages  their 
houses  do  not  adjoin,  but  each  has  a  space  round  it.  It  is  from  these 
sources  that  the  feudal  scheme  is  with  the  greatest  probability  de- 
duced, not  that  they  contained  any  exact  pattern  of  its  institutions, 
but  rather  as  exhibiting  circumstances  naturally  preparing  the  bar- 
barians for  the  adoption  of  such  a  system.  In  the  relation  of  patron 
and  client  among  the  Romans,  some  writers  have  found  an  origin 
more  probable,  and  Niebuhr  characterizes  that  relation  as  the  feudal 
system  in  its  noblest  form.  The  grants  made  by  some  of  the  emperors 
on  condition  of  military  service  have  also  been  referred  to  as  its 
probable  root.  But  those  grants  were  allodial,  and  the  connexion 
between  patron  and  client  was  civil  and  not  military. 

The  inherent  character  of  the  feudal  tenure  is  a  grant  of  land  Inherent 
made  voluntarily  by  a  king  or  leader  of  his  free  favour,  on  the  con-  ped^^ton^' 
dition  of  fidelity  in  the  grantee,  and  of  military  service.     The  oath  of  urb. 
fealty — ^^Jidelitatis  sacramentum" — is  found  in  the  German   source. 
The  relation  of  the  dux  and  comites  was  also,  in  its  essential  features, 
a  precise  model  of  the  feudal  dependency.    It  is  true  that,  in  Germany, 
the  land  was  the  absolute  property  of  the  community,  and  subject 
to  individual  right  only  during  the  annual  appropriation.  But  a  more 
extended   tenure  would   naturally  result  from   occupying  a   richer 
country,  and  from  an  advancing  estimate  of  the  value  of  land,  and 
increased  security  of  possession. 

The  researches  of  Mr.  Hallam  and  M.  Guizot  have  thrown  some  Fkub  obigi- 
doubt  upon  the  opim'on,  that  feus  were  at  first  precarious,  or  revo-  cabtous^ 
cable  at  the  grantor's  pleasure.     Sir  Thomas  Craig  (who  is  followed 
by  most  other  authorities)  assumes  that  this  was  their  primary  cha- 
racter during  the  period  which  he  terms  the  infancy  of  feus.     The  kbxt,  for 
next  stage  was  the  grant  during  the  vassal's  life,  which  prevailed  from  ""  * 
the  beginning  of  the  seventh  till  the  end  of  the  eighth  century,  and 
is  called  by  Craig  the  childhood  of  feus.    Their  manhood  was  attained 
under  Charlemagne,  when  the  example  of  the  hereditary  quality  in  apterwardb, 
allodial  estates,  the  growing  security  of  property,  and  the  enhanced  h***^"^"^- 
power  and  influence  of  the  feudatories,  prevailed  in  obtaining  the 
right  of  succession  to  children  and  grandchildren  in  the  direct  line. 

The  feu  exercised  in  its  turn  a  reciprocal  influence  upon  the  alio-  Meroihg  of 
dial  tenure.     The  advantage  of  the  latter,  in  being  transmissible  at  ™^d^S^^^ 
pleasure,  was  more  than  counterbalanced  by  the  insecurity  of  posses-  the  feudal. 
lion  in  an  age  of  violence.    The  feu  was  comparatively  exempt  from 
this  danger,  by  the  implied  condition  of  the  feudal  contract,  that,  as 
the  vassal  was  bound  to  do  homage  and  give  suit  and  service,  so,  on 
the  other  hand,  the  grantor  or  superior  was  obliged  to  afibrd  protec- 
tion to  his  vassal    The  allodial  proprietor  was  also  subject  to  severe 
social  grievances.'  In  public  impositions  the  Roman  was  taxed  in 
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double  the  amount  levied  from  the  Frank,  and  the  old  inhabitant 
was  subjected  for  slight  offences  to  trial  by  fire  and  water,  which 
was  imposed  upon  the  barbarian  only  in  cases  of  murder.  In  order 
to  escape  these  hardships,  the  allodial  land  was  gradually  ceded  to 
the  powerful  barons,  who  reissued  it  to  the  proprietors  as  a  feudal 
estate ;  and  so  eventually  all  the  property  in  France  was  converted 
into  feus  or  fiefs.  In  England,  after  the  Norman  invasion  also,  the 
whole  land  in  the  kingdom  was  converted  into  proper  feus.  What 
was  the  precise  nature  of  the  Anglo-Saxon  tenure  then  supplanted 
is  a  point  of  dispute.  The  causes  which  we  have  traced  led  also 
to  the  establishment  of  the  feudal  system  in  the  other  countries 
of  Europe.  In  Scotland,  there  is  no  doubt  that  it  took  its  place 
in  the  eleventh  century,  although  it  is  a  matter  of  controversy, 
whether  in  the  year  1004,  or  at  a  later  date,  and  after  the  Norman 
conquest. 

The  influence  of  the  Church  in  obtaining  the  renunciation  of  secu- 
lar jurisdiction  over  her  large  properties  is  regarded  as  a  main  source 
of  the  independent  civil  and  criminal  jurisdiction  of  the  feudal  lordsw 
Mr.  Ross  quotes  a  charter,  dated  in  811,  whereby  civil  and  criminal 
powers  were  conferred,  and  the  Judges  discharged  from  interference. 
Such  a  condition  of  rights  afforded  full  scope  to  the  ambition  of 
powerful  feudatories,  and  the  whole  kingdom  of  France  fell  into  the 
hands  of  eight  or  nine  barons,  the  strongest  of  whom,  Uugh  Capet, 
usurped  the  crown  in  987. 

The  habits  and  powers  of  the  great  crown  vassals  were  imitated  by 
those  to  whom  they  granted  subordinate  feus,  and  these  sub-vassals 
had  again  dependants  under  themselves,  all  upon  the  condition  of 
homage,  military  service,  and  other  feudal  liabilities.  In  this  manner 
the  characteristic  feudal  dependency  of  land  was  established,  and 
various  rules  and  customs  were  introduced  from  time  to  time  for  the 
settlement  of  differences  between  lords  and  their  vassals  in  France, 
Italy,  and  Germany,  where  the  system  prevailed.  These  regulations 
varied  in  the  different  states,  and  there  was  no  common  Institute  of 
the  feudal  law,  until,  in  the  twelfth  century,  it  was  compiled  under 
the  title  Consuetudines  Feudorum^  its  rules  being  drawn  chiefly  from 
the  customs  of  the  Lombards.  This  work,  known  also  by  the  name 
of  the  Book  of  the  Feus,  is  printed  at  the  end  of  the  Corpus  Jurii 
Civilis^  along  with  which  it  was  studied  in  the  schools  of  law ;  and  it 
obtained  general  regard  as  of  high  authority,  although  never  entirely 
adopted  by  any  one  nation. 

The  grand  feature  of  the  system,  which  we  have  endeavoured  to 
trace  to  its  fountainhead,  was,  that  it  invested  the  sovereign  with  the 
character  of  original  and  supreme  proprietor  of  all  land  subject  to  his 
dominion.  By  him  territories  were  allotted  to  his  more  powerful 
subjects,  who  subdivided  them  among  their  dependants,  and  these  in 
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their  turn  made  subordinate  grants,  which  descended  through  succes- 
sive grades  to  an  extent  commensurate  with  the  exigencies  of  the 
military  following  down  to  its  lowest  rank.     The  property  thus  dis- 
tributed was  held  upon  various  conditions,  of  which  the  fundamental 
one  was  fidelity,  undertaken  by  the  act  of  homage.     The  feudatory  Oath  of 
or  vassal  appeared  in  the  court  of  his  lord,  and  upon  his  knees,  in  "^*'^"^* 
presence  of  the  other  vassals  of  equal  degree,  vowed  fealty  in  the 
words,  "  Devenio  vester  homo ;*  or,  according  to  Littleton,  laying 
his  right  hand  upon  a  book,  he  said,  '^  Enow  ye  this,  my  lord,  that  I 
'^  shall  be  faithful  and  true  unto  you,  and  faith  to  you  shall  bear  for 
'^  the  lands  which  I  claim  to  hold  of  you,  and  that  I  shall  lawfully 
"  do  to  you  the  customs  and  services  which  I  ought  to  do,  at  the 
''  terms  assigned,  so  help  me  God  and  his  Saints/'    This  oath  created 
the  peculiar  ties  and  obligations  which  both  parties  regarded  as  their 
chief  privilege  and  highest  glory.     The  vassal,  besides  the  general 
obligation  of  fidelity,  undertook  to  attend  his  lord's  court  in  peace, 
there  to  give  counsel  and  execute  judicial  functions,  and  to  follow  his 
standard  in  war.     Besides  these  services  to  the  immediate  feudal  lord, 
there  was  implied  in  every  feu  the  duty  of  allegiance  to  the  sovereign, 
the  lord  paramount,  which  was  paid  through  the  medium  of  the  inter- 
mediate lord's  homage  and  obedience  to  the  Crown.    The  superior,  on 
the  other  hand,  undertook  the  reciprocal  engagement  to  protect  his 
vassals.     This  principle  of  mutual  obligation,  descending  through 
successive  orders  of  subinfeudation,  constituted  a  system  singularly 
compacted  and  strong,  uniting  the  interests  and  efforts  of  every  one, 
from  the  Sovereign  and  his  most  powerful  nobles  down  to  their 
humblest  dependants,  in  the  defence  of  the  soil  which  yielded  suste- 
liance  to  all,  while  it  maintained  a  military  retinue  for  the  overlord, 
&n.d  thus  secured  protection  to  the  vassals  in  their  successive  de- 
fx^es. 

OThe  interesting  associations  suggested  by  the  Feudal  System,  when  Feudal  inci- 
^e  contemplate  the  bond  of  mutual  interest  and  protection  which  c^J^i,TiK». 
it  ^as  designed  to  cement  and  preserve,  are  much  disturbed  when  our 
attention  is  called  to  the  casualties,  or,  as  they  are  termed,  feudal 
Incidents,  which  rendered  the  vassal's  estate  to  a  considerable  extent 
P^'ecarious,  and  exposed  to  the  cupidity  and  rapacity  of  the  chief. 
^f  these  incidents  a  minute  and  very  interesting  account  is  given 
"^  Mr.  Hume  in  the  second  Appendix  to  his  History  of  England. 
*^^  shall   notice  only  such  of  them  as   are    appropriate  to   our 
subject  :— 

l^e  great  feudal  casualty  was  that  of  Esc/ieat — the  falling  of  the  ^^^^^^^  ^^ 

^^te  again  into  the  lord's  hands  by  forfeiture  of  the  vassal's  right. 

^is  took  place  when  the  vassal  was  guilty  of  a  breach  of  feudal  duty 

^as,  for  example,  neglect  or  refusal  to  attend  the  superior's  court, 

&W  being  thrice  summoned.     The  sale  of  his  estate  without  the 
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superior's  consent,  or  upon  a  tenure  different  from  his  own,  inferred 
forfeiture.  The  alienation  of  the  feu  was  so  high  an  offence,  that,  by 
the  fifty-fifth  title  of  the  second  book  of  the  feus,  the  writer  of  a  deed 
of  alienation  was  to  have  liis  hand  struck  off.  The  commission^of 
crimes,  which  by  construction  was  held  to  be  a  want  of  fidelity,  and 
also  the  direct  breach  of  that  duty  by  desertion  in  war  or  betrayal  of 
trust,  were  also  punishable  by  escheat. 

Upon  the  vassal's  death,  his  heir  could  only  obtain  a  renewal  of  the 
feu  on  payment  of  a  fine  (a  rule  which  still  subsists).  And,  if  the  heir 
was  a  minor,  the  superior,  to  compensate  him  for  the  want  of  a  vassal 
of  mature  age,  was  entitled  to  the  rents  until  the  heir's  majority, 
subject  to  such  allowance  as  he  might  choose  to  grant  for  maintenance 
and  education.  This  was  the  casualty  of  Wardship,  a  productive 
source  of  emolument  to  the  Crown.  When  the  vassal  left  no  heir 
capable  immediately  or  prospectively  of  performing  the  feudal  ser- 
vices, the  feu  fell  to  the  superior. 

The  casualty  of  Marriage  was  another  of  these  incidents,  singulariy 
characteristic  of  the  system  and  of  the  barbarous  state  of  society. 
When  the  heir  was  a  female,  the  lord  was  entitled  to  select  for  her  a 
husband  of  suitable  rank,  and  she  could  not  refuse  the  party  tendered 
without  forfeiting  either  her  property,  or  at  least  as  much  as  was  esti- 
mated to  be  the  value  of  the  match.  A  male  heir  also  required  the 
superior's  consent  to  his  marriage,  and  it  was  usual  to  pay  large  sums 
for  liberty  of  choice.  In  the  reign  of  Charles  i.,  the  Earl  of  Warwick, 
as  having  right  to  the  wardship  of  an  heiress,  extorted  £10,000 
sterling  for  his  consent  to  her  marrying  a  husband  in  every  respect 
suitable. 
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Such  was  the  feudal  system  in  its  most  prominent  features.  Asa 
political  institution,  it  will  not  bear  to  be  examined  by  modem  tesU 
or  ideas.  But  we  are  to  remember,  that  no  judgment  of  any  system 
can  be  just,  unless  it  have  a  regard  to  its  period  and  circumstanoes 
At  the  same  time,  it  is  impossible  to  shut  our  eyes  to  the  magnitude 
of  the  evils  which  the  feudal  scheme  involved.  The  primary  object 
being  security  from  external  violence,  all  its  provisions  were  bent  to- 
wards  that  end.  No  merit  or  distinction,  therefore,  was  recogoised, 
but  military  capacity — a  qualification  which  required  for  its  creatioo 
and  development  a  continuance  of  the  feuds  and  disorders  which  it 
was  its  ostensible  design  to  quell,  but  which  long  continued  to  oovtf 
the  face  of  Europe  with  desolation.  War  was  thus  the  prevalent  occo- 
pation ;  and  not  only  were  the  regulations  necessary  to  maintaiB 
internal  order  and  peace  deficient,  but  tlie  want  of  such  laws  was  not 
felt,  for  the  arts  of  peace  were  unknown  or  despised,  every  profesMOO 
but  that  of  arms  (with  the  single  exception  of  the  priesthood)  being 
deemed  unworthy  of  a  freeman.     It  would  be  vain,  therefore,  to  lool^ 
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!br  art  or  science  where  there  was  no  protection  for  them  ;  but  the 
x>Iicy  sketched  by  Tacitus  was  literally  fulfilled  in  the  desertion  of 
Jie  towns,  and  the  devastation  of  the  country.   In  such  circumstances, 
i  universal  mental  prostration,  a  state  of  rudeness  and  ignorance,  was 
ma  voidable,  and  religion  itself,  not  being  founded  upon  knowledge, 
legenerated  into  superstition.     Again,  as  protection  was  the  object 
>f  the  feudal  tenure,  and  the  value  of  the  protection  was  necessarily 
proportionate  to  the  extent  of  the  overlord's  territory,  there  was  a 
instant  inducement,  not  only  to  maintain  his  possessions  unabridged, 
>ut  to  enlarge  them.     The  danger  of  weakness  from  diminution  was 
Lvoided  by  the  law  of  primogeniture,  which  prevented  division  ;  and 
he  risk  of  alienation  was  obviated  by  entails.     We  do  not  inquire 
lere  into  the  expediency  of  these  rules,  but  only  note  tliem  as  the 
neans  of  preserving  estates  entire.   Extension  of  domain  was  attained 
}y  aggression,  supported  by  force  and  military  skill.     We  must  also 
lote  the  effects  upon  character,  which  flowed  from  the  undue  eleva- 
don  of  the  feudal  lords  upon  the  one  hand,  and  the  excess  of  subser- 
riency  in  their  subordinates  on  the  other.   The  glance  which  we  have 
bestowed  upon  the  feudal  incidents  exhibits — what  the  full  detail  of 
them  would  more  strikingly  display — practices  tending  to  selfish 
aggrandizement  and  indulgence  in  the  superiors,  and  to  physical  and 
moral  subjection  in  their  vassals,alikeinconsistentwithrationaI  liberty. 
In  other  respects,  too,  the  feudal  habits  produced  results  calculated 
to  engender  confusion  in  the  moral  perceptions — as,  to  take  a  familiar 
instance,  when  feudal  rank  and  privileges  gave  a  child  precedence  of 
its  parent  by  succession — a  result  which  may  be  comparatively  harm- 
less now,  when  moral  influences  are  more  independent  of  conveittional 
distinctions,  but  could  not  be  wholesome  in  an  age  of  darkness  and  of 
i&oral  weakness  and  depression.     M.  Ouizot,  in  his  lectures  on  the 
civilisation  of  modem  Europe,  has  given  a  picturesque  view  of  the 
feudal  relations  in  their  actual  operation,  and  a  striking  represen- 
^ion  of  the  tendency  of  these  relations  to  engender  blind  and  in- 
^nsiderate  selfishness  on  the  one  hand,  and  abject  servility  on  the 
otker. 

IChe  causes,  by  which  the  human  mind  and  society  were  gradually  Causes  of 
**Wated  from  the  bonds  of  ignorance  and  barbarity  after  the  tenth  ^*cliiiimo  op 
^tury,-have  been  distinctly  traced  by  Dr.  Robertson  in  the  view  of  feudal  sys- 
^  state  of  Europe  prefixed  to  his  History  of  Charles  v. ;  and  to  his 
P^icuous  pages  I  must  refer  for  an  account  of  the  influence  exer- 
^  by  the  Crusades,  which  carried  men  to  the  fountains  of  learning 
^d  knowledge,  producing  interchange  of  ideas,  and  consequently 
^"Jwj^ement  of  views  and  removal  of  prejudices.    The  erection  of  free 
^^  was  another  powerful  instrument  in  the  establishment  of  popular 
^om.   The  enfranchisement  of  slaves,  and  the  extension  of  political 
P^er  to  the  inhabitants  of  cities,  provided  a  counterpoise  to  the 
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barons,  and  enabled  the  Crown  better  to  resist  their  domineering  spirit 
The  regular  administration  of  justice  was  promoted  by  the  abolition 
of  private  war,  the  prohibition  of  trial  by  judicial  combat,  and  the 
allowance  of  appeal  from  the  barons'  courts.     To  these  causes  are  to 
be  added  the  influence  of  the  Canon  Law,  and  the  revival  of  the 
Roman  jurisprudence^the  strange  but  refining  spirit  of  chivalry 
with  its  noble  sentiments  and  generous  manners — the  resuscitation  of 
ancient  learning,  and  its  advancement  hand  in  hand  with  science  in 
schools  and  colleges — and,  lastly,  the  progress  of  commerce,  aided  by 
the  other  improvements  which  we  have  noticed.    These  causes  power- 
fully counteracted  both  the  inherent  severity,  and  the  incidental 
excesses  of  the  feudal  system ;  and,  even  when  we  view  it  apart  from 
such  controlling  influences,  we  are  not  to  forget,  that  it  was  a  weapon 
whose  strength  and  edge  were  adapted  to  the  service  it  had  to  pe^ 
form.     Those  who  are  most  forward  to  proclaim  its  faults  are  forced 
to  admit  at  the  same  time  the  services  which  it  rendered  in  opposing 
a  powerful  resistance  to  absolute  power  in  the  Crown,  and  to  acknow- 
ledge that  the  worst  effects  of  the  feudal  habits  were  not  too  high  a 
price  for  the  escape  from  despotism,  which  we  mainly  owe  to  them. 
The  deference  to  rank  which  the  feudal  institutions  enjoined  has  been 
a  direct  source  of  peace  and  good  order  in  society,  and  a  powerfnl 
security  for  their  maintenance ;  nor  can  it  be  doubted,  that  the  same 
cause  was  instrumental,  in  combination  with  the  crusades  and  chivalij, 
in  imparting  to  men  habits  of  self-restraint  and  courtesy.    The  feudal 
principle  of  allegiance  has  also  contributed  much  to  the  formation  of 
what  is  faithful  and  trustworthy  in  character,  and  to  these  variooi 
sources  we  cannot  err  in  ascribing  a  large  share  in  elevating  the  tone 
of  moral  feeling  in  modern  times,  by  imparting  and  sustaining  the 
principles  of  truth  and  honourable  sentiment. 

We  have  seen  enough  to  enable  us  to  understand  and  appreciate 
the  language  of  the  historian,  when  he  characterizes  this  as  "  that 
**  prodigious  fabric,  which  for  several  centuries  preserved  such  a  mii- 
''  ture  of  liberty  and  oppression,  order  and  anarchy,  stability  and 
**  revolution,  as  was  never  experienced  in  any  other  age,  or  any  otker 
"  part  of  the  world."  In  the  progress  of  our  studies  we  shall  have 
ample  occasion  to  observe  the  extent  of  our  obligations  to  a  kind  Bo- 
vidence,  which  has  so  directed  the  fortunes  of  this  country,  that  what- 
ever remains  of  the  sternness  of  feudal  rules  is  employed  to  jooteet 
legitimate  rights,  and  insure  the  security  of  property,  and  that  it* 
offences  against  natural  justice  have  yielded  to  the  peaceful  influenetf 
of  Christian  light,  and  of  legislation  founded  upon  the  principles  o( 
equity  and  reason. 

t^^'^f^       II.  Feudal  usages  as  established  in  Scotland.— The  feudal  x^ 
feudorum.        received  in  Scotland  were  not  modelled  in  precise  conformity  witk 
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ooks  of  the  Feus,  nor  has  our  practice  ever  exhibited  the  prin- 
of  that  system  in  their  strictness.  These  books,  indeed,  were 
»garded  as  strictly  authoritative  anywhere  but  in  Germany,  and 
$  countries  subject  to  that  empire ;  and  even  there  the  influence 
led  to  them  did  not  result  from  legislative  sanction,  but  from  a 
ntional  recognition  of  their  authority.  The  consuetudinea  feit- 
^,  therefore,  will  be  studied  with  little  practical  benefit,  unless 
ep  constantly  in  view  our  own  laws  and  customs.  The  Statutory 
Common  Law  of  Scotland  is  our  highest  authority  in  feudal 
ions.  Then  the  usages  of  other  countries  observing  the  feudal 
utions  may  be  appealed  to ;  and  it  is  only  after  both  of  these 
failed  t'O  afford  a  solution,  that  we  betake  ourselves  to  the  Books 
)  Feus. 

the  system  thus  moulded  from  our  own  peculiar  usages  in  com- 
on  with  the  primary  feudal  principles,  it  is  evidently  very  im- 
it,  that  we  should  possess  some  accurate  conception,  before 
xling  to  examine  the  writings  employed  in  it,  and  I  shall,  there- 
mter,  in  the  first  place,  into  a  brief  statement  of  the  practical 
s  of  the  feudal  system,  as  these  now  exist  in  Scotland,  in  the 
by  which  the  various  interests  connected  with  the  possession  and 
nission  of  heritable  property  are  determined  and  secured.  If 
all  succeed  in  forming  an  accurate  idea  of  the  system  generally, 
will  serve  as  a  vantage  ground,  from  which  as  from  a  height  we 
constantly  afterwards  survey  for  guidance  and  explanation  the 
IS  portions  of  the  field  Which  is  to  be  explored. 

e  fundamental  principal  of  the  feudal  system  then  is,  that,  with  Fundambhtal 
g  exceptions,  all  right  to  property  in  land  flows  from  the  Sove-  tha"t  a^lahd- 
as  originally  the  owner,  and  ever  afterwards  holding  the  para-  riohts  flow 
t  feudal  supremacy.     We  say  with  trifling  exceptions,  for  the  prJJJI  tm^sovb- 
al  tenure,  by  which  lands  are  held  free  from  the  continued  lia-  reign. 
of  acknowledgment  to  any  dominant  proprietor,  occupies  only 
U  space  in  our  Jurisprudence.     This,  as  we  have  seen,  was  the 
)  of  all  property  among  the  Romans,  with  whom  a  purchaser  of 
acquired  it  entirely  free  from  any  interest  either  real  or  fictitious 
ed  to  the  seller,  the  latter  being  denuded  as  absolutely,  as  if  the 
st  of  sale  had  been  a  piece  of  money  or  a  corporeal  moveable 
ferred  from  hand  to  hand.     Even  after  the  introduction  of  the 
I  system,  allodial  possessions  might  be  created  by  the  act  of  the 
ord,  divesting  himself  not  only  of  the  rights  of  property,  but  of 
rights  also  which  were  the  grand  characteristics  of  the  feudal 
n,  viz.,  the  claim  to  the  vassal's  acknowledgment  and  services. 
were  the  grants  by  Pepin,  Charlemagne,  and  Lotharius  to  the 
in  Pontiffs  of  the  city  of  Rome  and  of  other  cities  conquered 
the  Lombard  kings ;  for,  in  these  gifts,  the  granters  reserved 
dm  of  service  or  acknowledgment  to  themselves.    The  claim  of 
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homage,  where  it  was  reserved,  was  the  frequent  cause  among  proud 
feudatories  and  overgrown  principalities,  as  well  as  between  powerful 
kingdoms,  of  the  struggles  to  throw  off  subjection,  or  to  transfer  its 
claims,  which  fill  many  pages  of  history,  and  impart  an  interest  to  the 
records  of  chivalry  and  the  creations  of  romance.  With  regard  to 
these  struggles,  it  is  well  known  to  every  student  of  our  own  annals, 
that  this  country  may  well  say, 

— —  "  Quflcquo  ipse  miscrrima  Tidi, 
Et  quoram  pars  magna  fui." 

But,  as  a  nation,  we  congratulate  ourselves,  that  it  was  only  under 
the  temporary  pressure  of  superior  force,  that  any  word  or  act  of  va»- 
salage  was  ever  extorted,  and  that  the  spirit  of  the  people  was  too 
earnest,  and  their  patriotism  too  indomitable,  ever  permanently  to 
submit  to  a  foreign  yoke — a  historical  fact,  of  which  the  chief  value 
Examples  of  Consists  in  the  moral  qualities  which  it  indicates.  To  this  cause  we 
ALLODIAL  PBo-  ^^^g^  ascribo  the  circumstance,  that  almost  the  only  example  of  allo- 

PEBTT  IN   Soot-    _.    _  .        n         i         ^     >        \  •  •    1  *       1  -rr-. 

LAND :—  dial  property  m  Scotland  is  the  patrimonial  property  of  the  King, 

TEvn^^ ^"^  which  is  allodial,  because  it  is  held  of  no  superior.     That  propertj 
consists,  in  the  first  place,  of  rights  reserved  to  the  Crown  out  of 
lands  feued  to  the  subject.     Such  are  the  right  to  mines  of  gold,  and 
also  of  silver,  when  found  in  a  certain  amount — the  right  of  foiestS) 
Bell's  Prin.       which  are  so  strictly  royal,  as  not  to  be  transferred  by  a  grant  of  tke 
§  670.  lands  within  which  they  lie,  unless  expressly  conveyed — and  the  right 

of  fishing  for  salmon.  Besides  these,  there  are  the  patrimonial  estate 
of  the  Sovereign,  consisting  of  lands,  castles,  strongholds,  and  palaces 
— and  the  principality  of  Scotland,  belonging  to  the  Sovereign's  eldest 
son  as  Prince  and  Steward  of  Scotland,  and  to  the  King^r^  caroM, 
when  there  is  no  Prince.  Decisions  showing  the  nature  of  the  Kings 
interest  in  the  principality  when  there  is  a  Prince,  and  when  th«re 
M.  11685,  and  is  not,  will  be  found  in  the  Dictionary.  As  a  part  of  the  Soverdgn's 
allodial  estate,  there  is  also  to  be  classed  the  superiority  of  the  lands 
belonging  to  subjects  in  property,  which  estate  of  superiority  is  le- 
served  to  the  Sovereign  as  the  fountain  of  all  feudal  rights,  and  con- 
tains, as  we  shall  afterwards  see,  a  certain  substantial  pecuniaiy  vah^ 

2.  Church  pro-  The  second  class  of  property  excepted  from  the  operation  of  feodJ 

rules,  and,  therefore,  classed  under  the  category  of  allodial  subjects, 
consists  of  the  property  of  the  Church  in  its  churches,  churdiyaniS) 
manses,  and  glebes,  to  which  a  perfect  title  is  created  by  the  desig- 
nation of  the  Presbytery,  without  any  grant  from  the  Crown,  tod 

3.  Udal  pro.  without  requiring  the  Crown's  sanction  or  confirmation.  The  l^ 
PBRTT.  exception  is  that  of  the  properties  in  Orkney  and  Shetland  hdd  by 
1  Bankt.  543.    the  udcU  tenure.     Upon  the  marriage  of  the  daughter  of  Christian  it 

King  of  Denmark  and  Norway,  to  James  iil  of  Scotland,  tkes^ 
islands  were  mortgaged  in  security  of  her  portion,  and  the  right  <^ 
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redemption  having  afterwards  been  renounced,  they  became  the  ab- 
solute property  of  the  Scottish  Crown.     But  it  was  a  condition  of  the 
transfer,  that  the  owners  of  the  soil  should  continue  to  hold  their 
property  by  the  same  title  as  before.     That  title,  however,  consisted 
merely  of  natural  possession,  which  might  be  proved  by  witnesses,  and 
no  written  evidence  was  required.     The  same  simple  tenure  still  sub-  Udal  lakds 
sists  with  regard  to  those  lands  within  the  islands,  of  which  the  "^^  ®*  '*'"■ 
proprietors  have  not  feudalized  them  by  obtaining  a  charter  from  the 
Crown.     They  are  liable  to  an  annual  impost  called  skat,  payable  to 
the  Ci'own ;  but,  while  the  original  tenure  remains  unconnected  with 
the  Crown  by  a  feudal  relation,  the  udal  lands  are  allodial,  and  not 
subject  to  feudal  rules.     This  was  held  in  Dundaa  v.  Heritors  of  Ork-  6  Br.Supp.  609. 
ney  and  SheUand,  24th  January  1777.     Lord  Hailes,  as  the  report 
of  this  case  shows,  derives  the  term  udcU  from  the  same  roots  in  the 
Norwegian  tongue  from  which  allodial  is  supposed  to  come,  and  he 
ascribes  to  it  the  sense  of  "  totum  vel  absolutum  imperium,"    When, 
however,  the  feudal  relation  has  once  been  constituted  by  charter 
from  the  Crown  and  sasine  following,  the  lands  in  these  islands,  thus 
feudalized,  are  governed  by  the  ordinary  feudal  principles,  with  the 
exception  of  Church  lands  not  exceeding  £20  Scots  of  valued  rent, 
which,  by  1690,  cap.  32,  are  appointed  to  be  held  by  the  udal  right, 
without  requiring  to  renew  their  rights  and  infeftments.     Recent 
decisions  of  the  Court  regarding  udal  lands  are  strikingly  illustrative 
of  the  fundamental  principle  of  the  feudal  system,  that  under  it  all 
heritable  property  is  held  ultimately  of  the  Sovereign  as  paramount 
superior.     In  Beatton  v.  Gavdie,  2d  February  1832,  lands  in  Orkney,  lO  S.  286. 
held  for  a  long  time  upon  a  written  title  by  dispositions  and  sasines, 
were  found  not  to  have  been  feudalized,  because  the  sasines  did  not 
proceed  either  upon  charters  from  the  Crown,  or  from  a  subject  who 
derived  his  right  from  the  Crown.     The  same  rule  was  applied  in 
RendcM  v.  Robertson's  RepresentaiiveSy  15th  December  1836,  where  15  S.  265. 
the  title  did  profess  to  be  granted  by  a  disponee  of  the  Crown,  but 
that  disponee's  right  had  been  rescinded  by  Statute,  and  thus  the 
lands^  not  being  traceable  by  a  valid  title  up  to  the  Crown,  were  held 
i^ot  to  have  been  feudalized.    Reference  may  also  be  made  to  Spence  i  D.  4i5. 
^- Sari  of  Zetland,  25th  January  1839,  where  there  was  discussion 
^pon  this  point,  and  a  udal  proprietor  was  found  entitled,  as  well  as 
if  his  title  had  been  feudal,  to  sue  for  a  division  of  a  commonty. 

With  the  exceptions  which  we  have  now  pointed  out,  the  Sovereign  Soverbign 
^  leally  and  practically,  not  only  in  a  sense  proper  to  conveyancing,  p^^^''/^^ 
^t  by  a  reserved  substantial  interest,  the  original  proprietor  of  all  paramount 
heritable  subjects.     After  the  conquest  of  Jerusalem  by  Godfrey  of 
^ulogne  and  his  comrades  in  the  crusades,  that  kingdom  was  divided 
Mnong  the  victors  in  portions,  to  be  holden  for  knight's  service  (i.c., 
^l^t  the  grantee  of  each  portion  was  liable  to  furnish  a  specified  num- 
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Infra,  p.  522.    ber  of  men-at-arms  when  required),  which  is  the  original  feudal  tenure, 

and  so  natural  to  the  origin  and  purpose  of  the  system,  that  it  was 
presumed  to  be  the  tenure  when  the  grant  was  silent      We  have 
another  example  of  the  assumption  of  the  whole  lands  of  a  kingdom, 
and  the  issue  of  them  in  grants  to  the  Crown  vassals,  by  William  of 
Normandy  after  the  Conquest ;  for,  although  there  may  be  found 
SoTEREiQN       faint  traces  of  feudal  customs  among  the  Anglo-Saxons,  it  is  to  him 
PRiBTOR^A^  that  the  systematic  introduction  of  the  feudal  policy  in  England  is  to 
LORD  PARA-       be  ascribed.     In  Scotland,  those  of  our  antiquarians  who  maintain 
with  jealousy  the  genuineness  of  our  most  ancient  national  records 
believe,  that  we  possess  in  the  '*  leges  Malcomi"  evidence  of  the  estab- 
lishment of  the  feudal  system  in  this  kingdom  by  one  Royal  Act ;  for 
Ro08,  ii.  56.      the  introduction  of  that  relic  bears,  that  ''  King  Malcolm  gave  and 
Leges  Malcomi.  "  distributed  all  his  lands  of  the  realme  of  Scotland  among  his  men, 

'*  and  retained  nothing  in  property  to  himself,  but  the  Royal  dignity, 
"  and  the  Mute  hill  in  the  town  of  Scoon  ;"  and  that  "  all  the  barons 
*^  gave  and  granted  to  him  the  ward  and  relief  of  the  heir  of  ilk  baron 
"  when  he  should  happen  to  decease,  for  the  King's  sustentation." 
And  although  our  best  authorities  (contrary  to  Skene,  who  recites  it 
without  suspicion,  voce  "  Relevium")  reject  that  document  as  not 
authentic,  yet  the  transaction  which  it  professes  to  record  is  un- 
doubtedly a  representation  of  what,  either  by  one  act  or  by  a  series 
of  acts  conferring  new  grants,  or  confirming  previous  possessions; 
gave  to  our  land-rights  their  systematic  character  as  all  primarily 
derived  from  the  Crown,  the  common  fountain  of  feudal  property  and 
object  of  feudal  homage. 
SuBiHFEUDA-         By  tho  first  Statute  made  in  the  18th  year  of  Edward  i.  (1290), 

''*'**• called  from  its  initiatory  words  the  act  "  Quia  emptores  terrarum,'* 

Statute  quia    it  is  shown,  that  before  that  enactment  subinfeudation  was  practised 
emptores.         ^^  England,  sales  of  land  being  made  in  such  wise  that  the  purchaser 
held  "  de  feoff atoribue  suis"  {i.e.,  of  the  seller,  who  gave  him  warrant 
of  infeftment),  and  not  de  oapitcUibus  dominie  feodorum  (1.0.,  of  the 
over-lord,  of  whom  the  seller  held).     The  purpose  of  the  Statute  w»s 
to  prohibit  this  practice,  and  the  object  was  effected  by  allowing  suck 
sales  only,  in  which  the  purchaser  should  hold  of  the  chief  lord  by 
the  same  services  as  his  feoffor  held  before.     This  Statute,  accord- 
ingly, rendered  it  impossible  to  create  subordinate  feus  of  a  rank 
inferior  to  those  held  immediately  of  the  chief  vassals  of  the  Crown* 
But  no  such  impediment  to  subinfeudation  has  ever  been  interpose^ 
Order  of         in  Scotland.     On  the  contrary,  a  descending  array  of  subordinate 
feudatories  was  an  inherent  characteristic  of  the  system.     The  va^^ 
sals  first  in  dignity  were  dukes,  marquises,  and  counts,  who  weT^ 
termed  capitanei  regni.    The  second  place  was  given  to  barons,  wb^ 
were  the  valvasores  majores.     Then  came  those  who  held  of  tb^ 
barons,  and  were  styled  valvasores  minores  or  milites.     These  al*^ 
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had  subordinate  vassals  called  vaaaaUi  or  mbvassores.  The  gradation 
downwards  is  indicated  by  the  etymology  of  the  word  "  vassal/'  quasi  Skene  de  verb, 
bdssallus — t.e.,  inferior  socius — from  the  French  "  bas"  low,  though  '^^ 
it  is  derived  with  greater  probability  from  the  German  **  ghesel,'  a 
companion,  which  does  not  exclude  the  idea  of  descent  in  rank,  and 
corresponds  with  the  similar  relation  of  the  king  to  his  counts,  the 
comites,  or  companions  who  formed  his  council  Although  these 
feudal  relations  have  long  disappeared,  the  distinctions  which  they 
impressed  upon  our  land-rights  remain ;  and  it  is  one  of  the  chief 
characteristics  of  these,  that  they  are  capable  of,  and  in  practice 
exhibit,  a  system  of  vassalage  progressively  subordinate,  the  number 
of  inferior  feus  being  without  any  defined  limit. 

In  feudal  language  a  grant  of  land  is  called /(?oc2um — a  fief,  or  feud,  Mbahiho  akd 
or  fee,  or,  according  to  our  ordinary  phrase,  a  feu.     The  ^ord  feodum  feodum. 
has  been  derived  from  fides,  as  expressive  of  the  fidelity  due  by  the 
vassal  to  his  lord.     But  others  think,  that  the  term  finds  its  native 
original  more  probably  and  justly  in  the  Norse  "fee,"  a  reward,  and 
"  odh"  property — i.c.,  property  held  as  the  reward  of,  or  as  condi- 
tional upon,  service,  in  contradistinction  to  allodial  property,  of  which 
the  title  is  absolute  and  free  of  any  condition.   The  term  is  familiarly 
applied  to  the  land,  or  subject  of  the  grant ;  but,  in  its  strict  and 
proper  sense,  it  expresses  the  right  resulting  to  the  vassal  from  the 
feudal  contract     Our  Institutional  Writers,  following  Sir  Thomas  DBFiNmoir  or 
Craig,  whose  genius  strongly  inclined  to  an  enthusiastic  cultivation  """•" 
of  the  feudal  system,  have  defined  a  feu  as  "  a  gratuitous  right  to 
**  lands,  given  on  condition  of  fidelity  and  military  service,  the  radical 
"  right  remaining  with  the  grantor.''     That  is  a  description,  however, 
more  suitable  to  the  lips  of  Obebtus,  the  compiler  of  the  Books  of 
the  Feus,  than  to  be  enounced  by  those  who  teach  the  actually  exist- 
ing nature  of  our  feudal  rights.     A  feu  might  properly  be  termed  a 
gratuitous  right,  at  a  period  when  it  was  in  reality  what  its  primary 
name  indicated,  viz.,  a  beneficium,  or,  as  Craig  has  it,  "  benevola  et 
*  libera  concessio/' — a  free  grant  held  by  the  precarious  tenure  of 
ike  superior's  pleasure.    Originally,  no  doubt,  this  was  a  right  not 
to  be  purchased  with  money,  but  the  feus  of  the  inferior  orders  of 
^ntssalage  soon  became  the  subject  of  commerce,  and  far  from  being 
t  gratuitous  right,  it  is  in  all  modem  acceptation  and  practice  oner- 
^  in  the  highest  degree,  inferred  by  the  payment  of  a  price  in  one 
present  sum  or  in  annual  sums  under  the  name  of  feu-duty.    The 
Auditions  of  fidelity  and  military  service  form  also  a  part  of  the 
Coition  proper  to  the  era  of  feudal  habits  now  long  gone  by.    We 
^^e  nothing  left  which  corresponds  with  the  feudal  notion  of  fidelity 
I7  the  vassal  to  his  superior,  if  we  except  the  duty  of  loyalty  and 
•^ce  owing  by  all  vassals  to  the  sovereign.    This  peculiarity  gives 
^  the  Crown  feus  the  character  of  Feuda  ligia  ;  and  the  same  duty  Feitda  Ugia, 
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to  the  Crown  is  by  understanding  reserved  in  grants  hj  subjecU 
But,  in  feus  by  one  subject  to  another,  the  duty  of  fidelity,  as  regards 
homage,  lives  but  in  the  shadow  of  a  form ;  and,  as  regards  service, 
it  is  either  reduced  to  the  humble  shape  of  the  legal  obligation  of 
paying  regularly  the  annual  sum  in  money  or  grain  now  substituted 
for  military  service,  or  it  has  no  existence  at  all,  where  the  pecuniaiy 
acknowledgment,  as  is  frequently  the  case,  is  altogether  elusoiy. 
The  service  of  watching  and  warding,  peculiar  to  the  burgage  tenure, 
and  which  still  subsists  in  its  effects,  is  a  remnant  of  the  feudal  duties. 
The  last  part  of  the  definition,  however,  viz.,  that  the  radical  right 
remains  with  the  grantor,  is  still  an  inherent  principle  in  our  system 
of  land-rights  ;  for  the  grantor  of  a  feu,  by  the  same  act  which  divests 
him  of  the  possession  and  profitable  use  of  the  subject,  adopts  the 
character  of  superior,  which  adheres  to  him  by  a  necessity  resulting 
from  the  mere  fact  of  his  having  been  invested.  This  character  of 
superior  has  a  real  feudal  existence,  and  cannot  with  impunity  be 
overlooked  or  disregarded,  whether  the  interest  which  it  confers  be 
substantial  or  elusory. 
^^^^dDo-  The  relation  established  by  the  creation  of  a  feu  is  thus  that  of 
minium  utiU.    superior  in  the  grantor  towards  his  vassal,  the  grantee  ;  and,  as  the 

superior  retains  the  estate  to  certain  eifects,  it  was  necessary  to  dis- 
tinguish his  interest  from  that  of  the  vassal.  The  estate  of  tbe 
superior,  therefore,  is  termed  "dominium  directum,"  while  that 
of  the  vassal  is  called  "  dominium  utile/'  The  propriety  of  these 
names  has  been  the  subject  of  much  dispute  among  Jurists,  and  the 
substance  of  the  arguments  is  given  by  Craig  in  the  9th  diegesii  of 
his  first  book.  The  opinion  that  dominium  utile  is  an  improper 
description  of  the  vassal's  estate  was  founded  on  the  assumption,  thst 
his  right  was  that  of  usufruct  only,  the  property  remaining  with  the 
superior.  But  this  was  inconsistent  with  the  ordinary  nature  of  usu- 
fruct as  a  personal  right ;  and  it  was  necessary,  therefore,  to  give  thtt 
right  a  peculiar  character  in  this  case,  as  being  transmissible  to  hein 
The  view  which  Craig  approves  is,  that  the  epithets  directum  and 
utUe  are  taken  from  the  division  of  actions,  the  tUUia  actio  being  thst 
which,  for  general  convenience,  is  allowed  to  one  who  acquires  sB 
interest  by  contract,  in  order  to  make  that  interest  practically  avail- 
able or  profitable  to  him,  although  the  highest  legal  title  (i^  tb0 
dominium  directum)  remains  with  the  other  contracting  party.  He* 
therefore,  adopts  the  distinction  of  dominium  directum  as  descrip' 
tive  of  the  superior's  estate,  and  dominium  tUile,  as  expressing  th^^ 
of  the  vassal ;  and  in  this  he  has  been  followed  by  our  Institution^^ 
Writers,  and  by  universal  practice.  The  term  "fee"  is  applied  i 
discriminately  to  both  estates,  and  with  evident  propriety  in  the 
of  all  vassals  and  superiors  except  the  Crown,  which  being  suprem 
cannot  hold  a  conditional  estate. 
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Such  being  the  general  nature  of  the  relation  created  by  the  con-  Kimmot 
stitQtion  of  a  feu,  we  are  next  to  consider  the  conditions  upon  which  "'>''>*^- 
the  grant  was  made,  i.e.,  what  benefits  and  serrices  the  superior  and 
vassal  were  reciprocally  obliged  to  render,  and  entitled  to  exact.  The 
nature  of  the  services  is  determined  by  the  tenure  or  holding.  By 
"  holding,"  is  meant  the  relation  of  the  vassal  to  the  superior  as 
regards  the  conditions  attached  to  the  feu.  There  were  originally 
five  kinds  of  holding  in  our  system  ; — 

(1.)  The  first  was  Wardhoiding,  so  called  from  the  valuable  privi- i-Wabdholi>- 
lege,  resulting  from  it  to  the  superior,  of  the  warding,  i.e.,  guardian-  ""**■ 
ship,  of  his  vassal's  person  and  estate  during  his  minority.  This  was 
a  tenure  flowing  directly  from  tlie  original  nature  of  the  feu,  as  a 
provision  to  render  the  superior's  propertyj  even  when  feued  out, 
Bubaervteot  to  his  feudal  state  and  power.  It  was  the  proper  feudal 
tenure — the  same  as  the  military  holding  by  knight's  service,  which 
was  so  inherent  in  the  nature  of  the  feu,  that  it  was  the  presumed 
holding,  when  no  other  was  specified,  and,  even  when  another  was 
expressed,  this  was  also  held  to  be  implied,  if  not  expressly  excluded. 
The  obligation  upon  the  vassal  in  this  tenure,  which,  from  the  first 
word  of  tlie  clause  setting  forth  the  vassal's  duties,  is  called  the 
reddendo,  consisted  simply  of  "  services,"  or  of  "  services  used  and 
"  wont," — an  obligation,  that  is,  to  perform  the  service  implied  in  the 
holding,  when  required  by  the  superior.  The  power  conferred  by  this 
tenure  being  esteemed  one  of  the  chief  instruments  of  the  Rebellion 
in  1715,  wardhoiding  was  abolished  by  the  SUth  Statute  of  the  20th 
George  il 

(2.)  Another  species  of  holding  was  Mortification,  which  had  place,  2.  MoNTinci.- 
when  grants  were  made  to  religious  houses  or  for  pious  uses.  Such  ■"""■ 
grants  were  ad  manum  mortuam,  i.e.,  to  a  hand  that  could  neither 
fight  for  the  superior,  nor  transfer  the  grant.  Here  the  reddendo  was 
generally  "  preces  et  lacryma."  At  the  lieformation  such  purposes 
were  declared  superstitious,  and  tlie  mortified  lands  annexed  to  the 
Crown.  That  forfeiture,  however,  did  not  extend  to  purposes  of  bene- 
volence not  superstitious  ;  and  lands  may  still  be  mortified  for  any 
lavful  purpose,  to  be  holden  by  either  of  the  tenures  which  still  subsist. 

(3.)  Fevrholding  is  that  which  was  reckoned  ignoble  in  the  early  3.  FBD-rAm. 
en  of  the  feudal  system,  because  not  connected  with  military  service, 
bat  introduced  for  the  encouragement  of  agriculture,  which  the  feudal 
policy  of  the  barbarous  ages  discountenanced.  The  tenure  of  feu- 
Iinn  is  mentioned  in  the  Act  1457,  cap.  71,  and  setting  by  feu-farm 
B  there  encouraged  by  an  engagement  on  the  king's  part  to  restrict 
'^  claim  to  the  feu-farm  dues,  when  the  lands  should  have  fallen  into 
''^  hands  by  the  casualty  of  ward.  Here  the  vassal's  obligation  is  to 
P^T  to  the  superior  what  is  now  termed  fei^dvty,  but  was  originally 
*  rent  in  money  or  grain — or,  it  may  be,  to  perform  farm  services,  as 
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ploughing,  reaping,  etc.  This  is  now  one  of  the  holdings  most  fami- 
liar in  use,  and  it  is  closely  analogous  to  the  Roman  emphyteusis^  by 
which  originally  the  uncultivated  lands  of  a  province,  and  afterwards 
other  lands,  were  granted  in  perpetuity  for  payment  of  an  annual 
rent.  He  who  granted  the  right  had  the  dominium  directum^  and  was 
called  dominus  emphyteuseos^  corresponding  to  our  superior,  while 
the  other  party  had  the  dominium  utile,  and  was  styled  emphyteiUa, 
answering  in  most  respects  to  our  vassal.  The  main  point  of  resem- 
blance in  addition  to  these  relations  is  the  acknowledgment  of  the 
superior's  right  by  an  annual  payment. 

(4.)  Blench'holding  corresponds  to  the  fevdum  francum.  of  the 
Lombards ;  and  the  grant  by  frank-tenement  is  mentioned,  in  such 
terras  as  show  it  to  have  been  practised  in  Scotland,  in  the  Act  1455, 
cap.  41.  This  was  the  tenure  proper  to  a  grant  bestowed  ob  prcsdara 
in  rempublicam  merita  et  partam  bello  gloriam,  and  which,  on  that 
account,  was  exempt  from  all  services.  So  our  blench-holding  is  tit 
I'Aerd  alba  jirmA^  and  the  payment  is  one  penny  money,  or  other 
amount  altogether  or  nearly  elusory.  If  the  duty  stipulated  be  of 
yearly  growth,  it  is  not  under  this  holding  exigible,  if  not  demanded 
within  the  year ;  and,  whatever  is  the  nature  of  the  blench  dutj, 
if  the  payment  be  qualified  by  the  words,  ''  si  petatur  tantum^"  the 
vassal  is  discharged  by  the  mere  failure  to  make  a  demand  within 
the  year. 

The  two  last-mentioned,  viz.,  feu  and  blench  holdings,  are  the  only 
proper  feudal  tenures  now  subsisting.     But  there  is  a 

(5.)  Species  of  holding  proper  to  royal  burghs.  Thefeudum  burgak 
is  holden  by  the  community  of  the  king ;  and  the  tenure  is  reckoned 
military,  the  duties  consisting  of  watching  and  warding,  which  at  a 
former  period,  no  doubt,  implied  the  requirement  and  responsibility 
of  military  service.  Each  proprietor  more  burgi  holds  directly  of  the 
Crown,  the  magistrates  interposing  only  as  commissioners  for  the 
Sovereign  in  renewing  investitures.  We  shall  see  aflerwards  tba^ 
the  burgage  tenure  differs  from  the  feudal  in  not  permitting  subii^' 
feudation. 
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Such  being  the  different  kinds  of  holding,  we  have  next  to  leaf^ 
what  are  the  substantial  available  rights  which  the  feudal  contrfC^ 
bestows  upon  the  parties  to  it ;  and 

1.  Of  what  does  the  superior's  estate  consist! — (1.)  Originally,  ^ 
we  have  seen,  the  superior's  right  consisted  in  the  power  to  requiT^ 
personal  services.  These,  however,  in  so  far  as  of  a  military  natur^^ 
were  abolished,  as  inconsistent  with  the  public  security,  immediately 
after  the  Rebellion  in  1715  ;  and  the  value  of  such  services  was  afr^ 
pointed  to  be  paid  in  money  by  the  Act  1  Gea  i.  Stat  2,  cap.  54,  tb^ 

*  "  Firma"  means  the  duty  which  the  tenant  pays  to  the  lord. 
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^alue  being  ascertained  by  the  Court  of  Session,  where  the  parties 
30uld  not  settle  it  by  agreement  or  arbitration.  Such  services  as  are 
[lot  abrogated — those,  for  instance,  of  an  agricultural  nature,  plough- 
ing, reaping,  carriages,  etc.»  may  still  be  enforced,  but  they  are  lost 
if  not  exacted  within  the  year. 

(2.)  But  the  main  source  of  annual  return  to  the  superior  consists  2.  Yearlt  pat- 
in  the  yearly  payments,  substituted  for  military  services,  or  stipulated  tJ supebioh'!" 
by  the  grant    Although  the  feu-holding  was  that  to  which  the  service 
of  annual  payment  was  most  anciently  attached,  yet  long  before  the 
abolition  of  the  military  tenure  in  1748,  as  the  need  of  services  in 
the  field  had  diminished,  superiors  and  vassals  had  by  agreement  sub- 
stituted payment  in  money,  which  was  termed  taxed-ward.     This,  in  Taxxdwakd. 
feus  held  by  subjects,  is  now,  of  course,  converted  into  feu-holding  by 
the  authority  already  mentioned. 

(3.)  A  third  source  of  emolument  to  the  superior  consists  in  the  3.  Cabualtibs 
casualties  of  superiority,  so  called,  because  arising  upon  the  occur-  o^s^Jp^^^o^ty. 
rence  of  certain  contingent  events. 

In  the  earlier  history  of  feus  the  casualties  proper  to  the  military  (a.)  Cabual- 
tenure  were  of  great  valua     There  was  the  casualty  of  Ward,  which  u^^ko^'^***' 

gave  to  the  superior  not  only  the  guardianship  of  his  vassal's  person        

while  under  age,  but  also  the  profitable  custody  of  his  lands,  that  he  ^^^^''^^  ^' 
might  bo  served  out  of  the  profits  of  these  until  his  vassal  should  be 
of  perfect  age.     There  was  next  the  casualty  of  Recognition,  which  Casualty  of 
was  a  forfeiture  of  the  vassal's  whole  estate  to  the  superior,  in  the  »e«>o»ition. 
event  of  his  alienating  more  than  half  of  it  without  the  superior's 
consent     The  etymology  of  this  word,  as  given  by  Skene,  is  illus- 
trative of  feudal   principle.      The  whole  estate  was  primarily  in 
the  superior,   from  whom  the  vassal's  right  was  derived.     The  re- 
turn of  the  lands  to  the  superior,  therefore,  is  a  second  ascertaining 
or  fixing  of  his  title  to  the  same  lands — hence,  recognition.     The 
third  casualty  in  ward  tenures  was  Marriage — an  exaction  singu-  Casualty  op 
larly  characteristic  of  the  feudal  age  and  manners.     The  superior, 
^ing  dependent  to  a  great  extent  upon  the  personal  qualities  of  his 
^aasal,  had  an  interest,  that  no  inimical  infiuence  should  be  intruded 
''^  the  person  of  his  vassal's  wife.     He  had,  therefore,  the  privilege 
^f  choosing  and  offering  a  wife  to  his  vassal,  who  was  at  liberty  to 
^^line  the  superior's  choice,  but,  by  doing  so,  was  subjected  to  a 
*^vier  casualty.     Whether  the  superior  interfered  or  not,  he  was  en- 
^Ued  to  a  sum  equal  to  the  estimated  amount  of  the  tocher  or 
P^^ion,  which  the  vassal  in  ward  or  unmarried  at  his  ancestor's 
^^th  might,  according  to  the  extent  and  rental  of  his  property,  be 
^pected  to  receive  upon  his  marriage.     That  was  the  single  avail 
^  marriage,  payable  to  the  superior,  who  might,  however,  exact  the 
»ot/6te  avaU,  if  the  ward  should  refuse  to  marry  a  person  of  equal  con- 
^Uion  offered  to  him.    These  casualties  were  swept  away  along  with 


MARRIAQE. 


524 


LBOTURES  ON  CONVEYANCING. 


PABT  UL 


Ikritanct  ob 

nan8oltUvm 

canonem. 


M.  7252. 


2  Br.  Snpp. 
238. 


Casualties  of  the  ward  tenure  by  20  Geo.  II.  cap.  50,  which,  where  lands  were  held 

"Ib^^by    ^*^  ^^  ^^^  Crown,  turned  the  tenure  into  blench-holding,  and,  when 

20  Geo.  II.        they  were  held  of  a  subject  superior,  the  ward  was  converted  into  a 

^'  feu-holding  at  an  annual  feu-duty  to  be  fixed  by  the  Court  of  Session, 

The  rules  fixed  by  the  Court  for  estimating  the  value  of  the  casualties 

are  contained  in  Act  of  Sederunt,  8th  February  1749,  a  reference  to 

which  is  still  occasionally  requisite  in  practice. 

(6.)  Casualties     Of  the  casualties  still  exigible,  the  first  is  peculiar  to  feu-holdings, 

STILL  ExiaiBLB.  ^^^j^^g  ^  powcr  to  tho  supcrior  to  annul  the  feu,  if  the  vassal  shall 

fail  to  pay  the  feu-duty  for  two  years.     This  irritancy  it  was  always 
competent  to  stipulate  in  the  title,  and,  by  1597,  cap.  250,  it  was 
made  a  statutory  condition  of  all  feus,  that,  if  the  feu-duty  remain 
unpaid  for  two  whole  years  together,  the  defaulter  shall  tyne  his  feu, 
in  the  same  way  as  if  there  were  a  clause-irritant  in  the  infeftment 
This  Statute  was  enforced  in  BaUenden  v.  Duke  of  Argyle^  6th  July 
1792.     This  irritancy  may  be  purged  by  payment  at  the  bar;  but, 
when  it  is  conventional  (i,e,y  expressed  in  the  title),  purgation  is  not 
allowed,  unless  the  vassal  gives  a  reasonable  excuse  for  his  delay ; 
Laird  of  Wedderbum  v.  Wardlaw,  13th  February  1 666.     The  suit  by 
which  this  casualty  is  made  effectual  is  the  action  of  declarator  of 
irritancy  or  tinsel  of  the  feu  ob  non  solututn  canonenk     If  the  superior 
betake  himself  to  this  remedy,  he  cannot  claim  arrears  of  feu-duty ; 
Macvicar  v.  Cochran  and  Ker^  14th  July  1748.     The  other  casualties 
or  occasional  payments  due  to  the  superior  are  common  to  all  the 
holdings : — 

There  is  the  casualty  of  Non-entry,  which  is  founded  upon  the 
fundamental  right  of  the  superior  to  have  a  vassal  entered  in  the  feu. 
The  heir  of  a  deceased  vassal  could  not  be  compelled  by  the  superior 
to  perform  services,  while  he  lay  out  unentered,  and,  in  that  case,  the 
superior  took  the  fee  in  satisfaction  of  the  services.     By  the  eariy 
feudal  customs,  if,  after  the  vassal's  death,  his  heir  neglected  to  enter 
with  the  superior  for  a  year  and  day,  his  right  was  eo  ipso  forfeited 
for  ever,  the  lands  reverting  to  the  superior  in  property  propter  nejUr 
gentiam  hceredis  jue  suum  non  prosequentis.    The  heir  is  still  liable 
to  the  same  forfeiture,  though  not  so  rigidly  foreclosed  by  the  lapse 
of  tima     Upon  the  death  of  the  vassal  his  heir  is  bound  to  enter 
with  the  superior  by  obtaining  from  him  a  renewal  of  the  investi- 
ture in  his  own  person,  and  he  is  bound,  at  the  same  time,  to  ptj 
the  non-entry  dues,  consisting  of  the  retoured  duties  (which  are  the 
annual  value  of  the  land  according  to  a  valuation  made  daring  tb^ 
power  of  Oliver  Cromwell)  from  the  death  of  his  ancestor.    In  fefir 
holdings,  however,  the  feu-duty  is  held  to  be  the  rent,  and,  therefore^ 
there  is  no  non-entry  duty,  until  it  is  judicially  claimed  along  witl^ 
the  superior's  other  rights  at  renewing  the  investiture,  because  th^ 
feu-duty  is  payable  at  any  rate  in  terms  of  the  feudal  contract    Thi5 
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casualty  is  incurred  not  only  by  the  death  of  a  vassal,  but  by  the 
resignation  also  of  the  feu  into  the  hands  of  the  superior,  which 
act,  as  it  terminates  the  vassalage  of  the  resigner,  renders  the  pur- 
chaser subject  to  the  penalties  of  non-entry.  These  are  enforced  by 
an  action  of  declarator  of  non-entry,  in  which  the  superior  sues  to 
have  it  found  that  the  lands  are  in  non-entry,  and  that  the  bygone 
non-entry  duties  since  the  last  vassal's  death  until  the  date  of  cita- 
tion belong  to  the  pursuer,  and  that  the  fiill  rents,  maills,  and  duties 
of  the  subject  do  also  belong  to  him  as  superior.  If  the  entry  is  not 
taken  before  decree,  the  superior  is  entitled  to  the  full  rents  after 
the  date  of  citation,  unless  the  vassal  can  plead  a  reasonable  excuse, 
as  is  exemplified  in  Robin  v.  Drummond,  13th  June  1823.  Non-entry  2  S.  404. 
is  not  exigible  while  the  fee  is  full,  %,€,,  while  there  is  in  life  a  party 
infeft  upon  a  warrant  granted  by  the  superior ;  nor  is  it  demandable, 
while  the  subjects  are  liable  to  terce  or  courtesy ;  nor  can  it  be  asked 
by  a  superior  who  refuses  to  enter  the  vassal,  or  by  a  superior  whose 
own  title  is  not  completed,  in  which  case  formerly  he  might  be 
charged  to  enter,  and  upon  failure  the  vassal  was  entitled  to  go  to 
the  next  over-lord  for  his  entry,  which  inferred  a  forfeiture  to  the 
immediate  superior  during  the  vassaVs  life  by  the  Act  1474,  cap.  57. 
Additional  facilities  are  provided  for  enabling  vassals  to  compel  an 
entry  by  the  Lands  Transference  Act,  which  we  shall  afterwards 
examine.  This  casualty  has  no  place  in  burgage  holdings,  because  in 
these  the  Crown's  vassal  is  the  incorporation  or  community,  which 
never  dies. 

There  is  also  the  casualty  of  Relief  (from  relevare,  to  lift  again),  Cabualtt  of 
paid  by  the  vassal's  heir  as  a  consideration  or  price  to  the  superior  ^^^^^^* 
for  granting  investiture  of  the  lands,  after  they  have  fallen  into  his 
hands  by  the  death  of  the  ancestor.    The  relief  originally  was  a  year's 
rent,  but  that,  in  the  case  of  an  heir,  is  restricted  to  the  amount  of 
one  year's  feu  or  blench-duty  in  addition  to  the  duty  of  the  current 
year.     Contrary  to  the  import  of  a  decision  founded  upon  in  Mr. 
Erakine's  Principles,  the  casualty  of  relief  is  payable  by  an  heir,  both  ii.  5.  22. 
in  Crown  holdings  and  in  feus  held  of  subject  superiors,  whether 
stipulated  in  the  investiture  or  not.     The  correct  doctrine  is  stated, 
although  not  with  confidence,  in  the  Institutes.  ii.  5. 48. 

When  a  purchaser  or  other  singular  successor  enters,  he  is  liable  Compobitiom. 
for  a  casualty  corresponding  to  the  relief,  but  which,  in  this  case,  is 
called  the  fine  of  alienation,  or  Composition.  The  composition,  how- 
ler, is  not  limited  to  the  feu  or  blench-duty,  but  consists  of  a  year's 
^i  of  the  subject  under  deduction  of  annual  and  public  burdens, 
'apairs,  and  teind.  It  is,  however,  only  a  year's  rent  or  profit  as 
derived  by  the  vassal  that  is  exigible ;  and,  where  a  vassal  had  sub- 
fo^ed  his  lands  at  a  rate  reckoned  their  fair  value  at  the  time,  and  the 
'^Wassals  had  erected  houses  which  yielded  a  large  amount  of  rents, 
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it  was  held,  that  the  over-lord  could  exact  as  composition  from  a 
purchaser  or  adjudger  of  the  intermediate  estate  only  a  year's  sub-fen- 
duty,  and  not  the  actual  rents  of  the  subjects.    This  was  decided  ia 
F.C.;  2B\ifi;VB  Cockbum  Ross  v.  Governors  of  Heriot's  Hospital,  6th  June  1815, 
App.  707.        affirmed  24th  July  1820.     The  report  in  the  Faculty  collection  is  re- 
plete with  profound  legal  learning.     Following  the  principle  of  this 
10  S.  736.        decision,  it  was  held,  in  Campbell  v.  Westenra,  28th  June  1832,  that, 
when  sub-feus  had  been  granted  for  a  grassum  in  addition  to  the  feu- 
duty  of  the  sub-vassal,  the  composition  payable  by  the  mid-superior's 
singular  successor  is  a  year  s  feu-duty  with  a  year's  legal  interest  of 
the  grassum.    The  report  of  this  case  shows,  that  it  is  still  undeter- 
mined, whether,  in  addition  to  the  annual  value  available  to  the  mid- 
superior,  he  is  bound  to  pay  such  casualties  derived  from  entries  to 
the  sub-vassals  as  may  arise  in  the  year  of  his  own  entry  with  the 
over-lord.     The  legal  rule  fixing  the  amount  of  the  composition  is 
frequently  controlled  by  the  agreement  of  parties  stipulating  or 
taxing  the  composition  in  the  title,  commonly  by  fixing  a  double 
of  the  feu-duty  to  be  payable  the  first  year  of  the  entry  of  heirs  and 
singular  successors. 
Cabualtt  of        The  casualty  of  Escheat  is  a  forfeiture  of  the  vassal's  life-interest 
I8CHBAT.  .^  ^y^^  jg^  j^y  j^j^  remaining  a  year  and  day  at  the  horn  unrelaxed 

after  denunciation  for  a  crime,  or  by  his  receiving  sentence  upon 
conviction  of  a  capital  offence.  The  Act  20  Geo.  il  cap.  50,  §  11, 
abolished  this  penalty,  as  well  as  the  single  escheat  of  moveables, 
where  the  denunciation  was  for  a  civil  debt  or  obligation.  But,  in 
denunciation  for  crimes,  if  the  vassal  remain  at  the  horn  unrelaxed 
for  a  year  and  day,  not  only  is  the  condition  of  allegiance  to  the 
Crown,  which  is  implied  in  every  grant,  violated,  but  he  is  held 
civilly  dead,  and  the  liferent  of  his  lands  goes  to  the  superior, 
excepting  in  the  case  of  treason  and  rebellion,  which  carry  the  fee 
of  his  heritage  by  forfeiture  to  the  Crown.  This  casudty  arises 
also  upon  the  vassal  receiving  sentence  of  death  and  escaping,  ss 
he  is  disqualified  by  the  judgment  from  holding  the  feu,  and  th^ 
escheat  subsists  during  his  life.  It  is  to  be  observed,  however,  ths^ 
although  the  liferent  falls  by  this  casualty,  the  fee  still  remains  i& 
the  vassal,  and  may  be  disposed  of  by  him  in  any  way  which  does 
not  prejudice  the  party  entitled  to  the  liferent-escheat     This  doctrine 

15  S.  54 ;         was  applied  in  Macrae  v.  Macrae,  22d  November  1836,  afiirmed  il^ 

A;j:S5'.'^''-J"«el839. 

Dbclamatioh       There  were  formerly  other  casualties  involving  forfeiture  of  ih® 
torb!^""*"^    vassal's  estate,  viz..  Disclamation — a  penalty  for  disowning  the  oii^ 


lord  as  superior  of  the  feu  or  of  any  part  of  it ;  and  Purprestui 
term  of  French  origin,  implying  forfeiture  as  the  punishment  for  et^" 
croaching  upon  the  superior's  property.     Tliese  offences  were  trie^ 
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ind  adjudged  by  the  superior  in  his  own  Court,  but  they  have  been 
low  long  abolished. 

(2.)  Of  what  does  the  vassal's  estate  consist  f—^The  vassal's  right,  Vassal's 
)n  the  other  hand,  comprehends  the  property  (under  burden  of  the 
superior  8  claims)  of  the  lands  in  the  feu,  and  of  whatever  has  by 
innexation  become  part  of  them,  as  houses,  walls,  trees,  etc.,  with 
;he  mines  and  minerals,  and  all  that  is  implied  in  the  terms  domi- 
nium utile — the  power  of  all  legal  profitable  use,  and  of  absolute 
lisposaL     This  right  of  property  is  subject  to  certain  exceptions  and  Excteptions 
reservations  in  favour  of  the  Crown,  or  for  the  general  good.     To  ''"^**'*^**- 
the  Sovereign  are  reserved  those  things  which,  from  excellence  in 
mo  genere,  are  accounted  inter  regalia^  comprehending,  as  we  have  Reoalia. 
seen,   gold   and  silver  mines,    salmon-fishing,   and    forestry ;    also 
rivers,  highways,  and  ports,  which  are  res  pviliccB,  and  pertain  to 
the  Sovereign.     By  1617,  cap.  19,  to  prevent  public  injury  from  the  Dovecots. 
multiplication  of  dovecots,  no  proprietor  is  entitled  to  erect  one,  un- 
less his  lands  within  two  miles  produce  in  rent  ten  chalders  of  yearly 
nctuaL 

On  the  other  hand,  the  vassal  acquires  right  not  only  to  the  P^"™  and 
lands  specified  in  his  grant,  but  to  those  also  which  have  been  pos- 
sessed for  forty  years  as  part  and  pertinent  of  the  lands  conveyed, 
provided  the  boundaries  of  the  property  be  not  specified,  for,  when 
the  limits  are  defined,  nothing  beyond  them  can  be  acquired  by 
prescription. 


We  have  thus  made  a  brief  survey  of  the  general  features  of  the  Recapitula- 
•ystem  of  feus  as  now  existing  in  Scotland.     Besides  the  peculiar  "^^  ®' "?r™ 

^  O  *  OF  80PBKIOR 

burgage  tenure  there  are  two  holdmgs  proper  to  the  feudal  contract,  and  vassal. 
^)  the  feu-holding  and  the  blench-holding.  The  party  of  whom  the 
feu  is  held  is  the  superior,  and  his  estate  or  interest  is  called  • 
^m«m  directum  ;  while  he  who  holds  the  feu  is  the  vassal,  and  his 
^iate  or  interest  is  called  dominium  utile.  The  ward  tenure  involv- 
^g  military  service  being  now  abolished,  the  superior's  estate  con- 
■^  of  (1.)  a  right  to  exact  within  the  year  civil  services,  when 
•kipulated ;  (2.)  the  annual  payment  of  feu  or  blench  duties ;  and 
(3.)  the  casualties  of  superiority,  including  non-entry  duties  when 
"^fifeu  is  empty  by  the  death  or  resignation  of  the  vassal— relief 
PV&ble  by  the  heir,  and  composition  by  a  singular  successor,  as  the 
Vp^  of  a  new  investiture  upon  the  death  of  the  last-entered  vassal — 
^fereni^scheat,  being  the  entire  profitable  use  of  the  feu  during  the 
"fe  of  the  vassal  in  the  event  of  his  denunciation  for  a  crime — and 
^J  power  to  forfeit  the  vassal's  right  and  resume  possession  upon 
^I^re  in  payment  of  the  feu-duty  for  two  yeara     And  the  vassal's 
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estate  consists  of  the  entire  property,  use,  and  disposal  (subject  to 
the  superior's  claims)  of  the  lands  feued,  under  burden  of  certain 
fixed  reservations  to  the  Crown  for  the  Sovereign's  behoof,  or  for  the 
public  use  or  benefit. 
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III.  Ancient  mode  of  constituting  the  feudal  relation, — Before 
proceeding  to  exhibit  the  nature  of  the  instruments  by  which  the 
feudal  relation  is  now  created,  it  will  tend  to  a  more  complete 
apprehension  of  the  force  and  efiect  of  these  instruments,  if  we  first 
glance  at  the  manner  in  which  fees  were  constituted  by  the  ancient 
practice.  Although  these  remote  observances  are  now  exploded, 
it  is  from  them  that  the  present  forms  sprang,  as  from  the  seminal 
originals  of  which  they  are  the  maturely  developed  fruit  The 
ancient  annals  of  Scotland  have  not  reached  us  in  such  a  state  of 
preservation  and  completeness,  as  to  afibrd  clear  evidence  of  the 
date  at  which  the  feudal  system  was  introduced  into  this  kingdom ; 
but  it  is  supposed  to  have  been  about  the  middle  of  the  eleventh 
century ;  and  from  the  most  ancient  documents  extant  there  is  no 
reason  to  doubt,  that  at  that  early  period  the  feudal  usages  observed 
here  were  of  the  same  simple  and  striking  character  which  distin- 
guished them  in  other  countries  whose  laws  and  manners  were 
formed  under  the  combined  influence  of  the  Roman  and  Gothic 
jurisprudence  and  usages. 

By  our  earliest  customs,  however,  the  feudal  right  was  estab- 
lished without  the  intervention  of  writing.  It  was  created  by  the 
act  of  the  superior  or  lord  delivering  possession  to  the  vassal  with 
his  own  hands — of  which  we  have  a  remnant  in  the  sasine  propriii 
manibus. 

This  mode  of  conferring  the  right  was  called  the  proper  tnres^tturt 
It  took  place  upon  the  ground  in  presence  of  the  superior's  other 
vassals,  who,  from  being  of  the  same  rank,  and  all  bound  to  attend 
the  Courts  of  their  superior,  and  to  discharge  to  him  all  the  dotiei 
implied  in  their  tenure,  and  sworn  also  to  do  justice  to  each  other, 
were  termed  the  pares  curiw  or  pares  curtis.  They  possessed  judiciiJ 
powers  in  cases  falling  under  the  superior's  jurisdiction,  and  eie? 
vassal  under  criminal  accusation  had  a  right  to  be  judged  by  iheOf 
as  the  court  of  his  peers  or  equals.  They  were  witnesses  also  to  the 
conveyance  of  the  superior's  property  by  the  reception  of  new  vissib 
or  the  resignation  of  old.  They  knew  whether  the  lands  had  already 
been  granted  to  another,  or  whether  they  remained  in  the  superior's 
hands  and  could  be  disposed  of  by  him.  They  were  witnesses  to  th6 
new  vassal's  oath  of  fidelity,  to  the  conditions  of  his  tenure,  and  to 
the  fact  of  sasine  or  possession  being  granted  to  him  by  the  superior* 
The  evidence  of  the  pares  to  these  facts  was  so  essential,  that  grant* 
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were  null  if  not  made  in  their  presence.  The  procedure  was  thus  of 
the  simplest  description.  The  superior  attended  upon  the  ground, 
and  gave  possession  to  the  vassal,  receiving  his  declaration  of  fidelity, 
which  completed  the  right  without  any  writing.  The  conveyance 
was  thus  by  parole  merely,  the  essence  of  the  transaction  being  the 
act  of  the  superior,  evidenced  by  the  delivery  of  possession  in  the 
public  court  of  his  vassals,  in  whose  memory  alone  the  grant  was  re- 
gistered. 

In  process  of  time,  although  the  period  is  not  distinctly  marked, 
and  would  probably  be  various  according  to  the  rank  of  the  parties 
and  importance  of  the  estate,  it  was  deemed  advantageous  to  have 
a  written  memorandum  of  the  transaction,  and  this  was  simply  a  Writiho  xmtro- 
brief  attestation  by  the  superior  that  he  had  delivered  possession,  ^"^■"• 
the  form  of  this  writing  giving  the  name  breve  testatum.      This  Breve  testatum, 
writ  is  the  foundation  of  the  charter,  and  it  was  equivalent  in  its 
effect  to   the  charter  and  sasine  combined,  being  evidence  under 
the  superior's  hand  both  of  the  grant  and  of  the  delivery  of  posses- 
sion ;  nor  was  the  superior's  own  attestation  indispensable,  the  cer-  Skene,  voce 
tificate  of  a  notary-public,  or  of  two  witnesses  from  among  the      '"^^ 
pares  curies,  being  also  received,  or  it  was  sealed  by  the  superior  and 
pares. 

The  original  purpose  of  the  breve  testatum  was,  therefore,  to  certify  Impropbb 
the  fact,  that  the  vassal  had  been  invested,  and  possession  given. 
But,  as  it  was  not  always  convenient  for  the  superior  to  attend  per- 
sonally, the  practice  was  introduced  of  executing  the  breve  testatum 
before  possession  was  given,  and  directing  it  to  the  superior's  commis- 
noner  or  bailie  as  a  warrant  to  give  possession  to  the  vassal.     This 
was  called  the  improper  investiture,  because  not  conferred  upon  the 
ground  by  the  act  of  the  superior  himself ;  and  it  was  another  ad- 
^uice  towards  the  charter,  the  breve  in  this  case  being  antecedent 
^  the  possession,  of  which,  accordingly,  it  could  not  be  received  as 
evidence,  unless  it  bore  the  seal  of  the  bailie  in  token  of  possession 
'^ving  been  delivered ;  or  the  bailie  gave  a  separate  certificate  of 
^■^e  &ct,  corresponding  in  its  efiect  to  our  instrument  of  sasine.    An 
Sample  of  the  separate  declaration  by  a  bailie  that  he  had  given 
P^^ssesaion  to  the  vassal  is  printed  in  the  Appendix  to  Mr.  Erskine's 
^^titutes.  No.  3 ;   and,   in  the  charters  contained  in  Anderson's 
*^phmata,  there  will  be  found  many  references  to  the  breve  as 
^ting  the  right  to  lands.     Thus,  in  a  charter  by  Alexander  i.  to 
^«  prior  and  congregation  of  St.  Cuthbert's,  he  grants  to  them 
^^in  lands  to  be  peaceably  possessed,  "  sicut  breve  frairis  mai 
Sadgari  Regis  vobis  testatur," 

In  the  proper  investiture,  therefore,  which  was  the  original  and 
^tund  form,  the  vassal's  sasine — that  is,  the  delivery  of  possession 
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to  him — was  antecedent  to  his  written  title,  which  was  a  certificate 
to  the  fact.  In  the  improper  investiture,  on  the  other  hand,  the 
breve  testatum  preceded  the  sasine,  and  contained  the  warrant 
for  conferring  it  Fees  are  now,  therefore,  constituted  hy  the 
improper  investiture  only,  because  the  charter  which  is  the  superior's 
warrant  is  antecedent  to  the  sasine,  which  is  the  attestation  of 
deliyery  of  possession.  We  shall  now  proceed  to  examine  these 
instruments. 
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CHAPTER  II. 

X>NSTITI7TI0N  OF  HERITABLE  RIGHTS  BT  CHARTER  AND  8ASINE — RIGHTS 
RESULTING  THEREFROM  TO  SUPERIOR  AND  VASSAL. 

L  The  Charter. 

The  charter  derives  its  name  from  the  substance  upon  which  deeds 
re  ordinarily  written,  although,  in  practice,  charters  are  written  not 
pon  paper,  but  upon  vellum.     Charters  are  either  original^  or  by  CnABTEBs— 


rogresa.    The  original  charter  is  employed  to  create  a  new  fee — the  o«»<*'^^^  <>« 

*        v  HY  PROORE88 

larter  by  progress  to  renew  or  confirm  a  fee,  formerly  created,  to 

le  vassal's  heir  or  assignee.     It  is  the  original  charter  with  which 

e  have  now  to  do,  and  we  are  to  view  it  in  its  simple  abstract  form, 

s  the  deed  by  which  a  new  dependency  or  feu  is  created  by  the 

ransmission  of  the  dominium  utile  from  the  grantor  to  the  grantee. 

Excepting  the  peculiar  case  of  the  conversion  of  a  udal  tenure  into  a  Oriotnil 

cu,  no  original  charter  is  now  granted  by  the  Crown,  because  there  charter. 

8  no  portion  of  the  soil  which  has  not  long  since  been  appropriated  to 

ts  vassals,  or  as  the  patrimonial  estate  of  the  Sovereign  or  Prince. 

Ihe  Crown-charters,  therefore,  which  are  now  granted,  are  charters 

by  progress,  renewing  or  confirming  the  ancient  Crown  grants,  and 

these  will  be  best  explained  at  a  future  stage,  when,  after  tracing  the 

'*sudal  right  from  its  source,  we  shall  come  to  inquire  into  the  modes 

^f  its  transmission.     The  original  charter  is  thus  granted  by  a  sub- 

J^t,  either  himself  holding  immediately  of  the  Crown,  or  else  holding 

^f  another  subject  who  is  a  Crown  vassal  or  removed  by  one  or  more 

^ees  below  the  rank  of  a  Crown  vassal,  there  being  no  limit  to  the 

^^ber  of  subordinate  subinfeudations.    Mr.  Erskine  has  been  cen-  inst.  ii.  3. 19. 

*^  for  the  latitude  with  which  he  has  applied  the  term  charter  ; 

J^t  it  is  to  be  kept  in  view,  that  he  is  there  employing  the  term  in 

^  widest  generic  sense,  as  signifying  a  writing  which  contains  a 

^t,  or  transmission,  of  a  feudal  right.     By  modem  practice,  no 

^bt,  the  transmission  of  a  feudal  right  is  called  a  disposition,  but 

^  shall  afterwards  find,  that,  in  the  earlier  practice,  transmissions 

^^  made  by  charters ;  and,  accordingly,  the  divisions  or  distinctions 

^  charters  given  by  Mr.  Erskine  in  the  passage  referred  to  are  de- 

^^tive  of  the  peculiar  characteristics  of  the  charter  according  to  its 


632  LBOTURBS  ON  CONVEYANOIKO.  PA&T  UL 

purpose  in  constituting  a  fee  or  in  transferring  it  in  one  or  other  of 
the  modes  requisite  to  attain  the  object  of  the  transference.  The 
original  charter  is  that  which  Mr.  Erskine  calls  the  charter  de  me, 
because  it  creates  a  new  holding  by  the  grantee  as  vassal  of  the 
grantor  as  superior. 

This  is  one  of  the  most  important  instruments  in  Conveyancing,  and 
it  has  been  examined  and  explained  by  Institutional  writers  more 
fully  than  any  other.  It  will  be  necessary  that  we,  in  like  manner, 
devote  some  space  to  it,  both  on  account  of  its  intrinsic  importance  as 
the  foundation  of  the  feudal  right,  and  for  this  reason  also,  that,  as 
the  constitution  of  every  new  feu  is  in  effect  a  transmission,  and,  on 
the  other  hand,  dispositions  by  which  transmissions  are  made  operate, 
for  the  most  part,  for  all  practical  purposes,  as  constituting  new  fees, 
therefore,  whatever  tends  to  elucidate  the  original  charter,  explains 
also,  in  most  points,  the  form  and  effect  of  the  disposition.  We  will, 
also,  in  explaining  the  deeds  affecting  land-rights,  do  so  with  a  direct 
reference  to  the  forms  and  clauses  which  were  in  use  before  the  recent 
Statutes,  and  particularly  before  the  10  &  11  Vict.  cap.  48  ;*  and  that 
for  three  reasons,  viz. : — 

First, — The  Statute  introducing  the  abbreviated  clauses  is  permis- 
sive, and  not  obligatory,  and,  therefore,  the  previous  forma  may  still 
competently  be  used,  and  in  special  circumstances  it  will  occasionally 
be  necessary  still  to  employ  them. 

Secondly, — The  security  of  land-rights  will,  for  many  years  to  come, 
depend  upon  the  accuracy  of  deeds  executed  before  the  date  of  the 
Statute,  and  the  Conveyancer  must  understand  their  forms  in  order 
to  qualify  him  to  test  the  validity  of  such  deeds. 

Thirdly, — The  abbreviations  permitted  by  the  Statute  are  designed 
only  to  avoid  the  prolixity  of  the  old  clauses.  They  are  not  intended 
to  supersede  their  effect.  On  the  contrary,  the  intention  of  the  abbre- 
viations, as  declared  by  the  Statute,  is  to  produce  the  same  effect  as 
if  the  previous  forms  were  used.  In  the  progress  of  our  examination, 
however,  we  shall  notice  where  the  new  forms  are  to  be  introduced, 
and  their  statutory  effect. 
Chabters  All  charters  were  at  first  written  in  Latin,  the  language  of  the  onc^ 

llm^^ '"     universal  empire,  and  which,  after  its  fall,  formed  the  storehouse  of 
legal  learning.     In  England,  Latin  was  supplanted  by  French  at  ^ 

*  Note.— The  fonns  introdiiced  by  the  Statates  here  referred  to  have  been  afieded  i" 
many  material  respects  by  the  Titles  to  Land  (Scotland)  Act  1858,  21  &  22  Vict  c  "6, 
and  by  the  Titles  to  Land  (Scotland)  Act  1860,  23  &  24  Vict,  c  143.  The  reasons  »b<^ 
stated  rendering  a  knowledge  of  the  older  forms  necessary,  are  all  equally  applicable  tt  ^ 
gards  the  forms  introduced  by  the  Statutes  referred  to.  The  changes  e^cted  are,  io  ^ 
so  important,  that  the  full  statutory  force  and  effect  of  completing  instruments  in  the  fi^ 
now  authorized,  cannot  be  fully  understood  without  an  accurate  knowledge  of  the  P**^ 
styles,  some  of  the  clausefl,  as  well  as  some  of  the  instruments,  of  which  are  now  vxf^ 
merely  by  statutoiy  implication. 
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orman  Conquest,  but  it  was  again  introduced  by  Edward  iii.,  and 
ntinued  until  Cromwell,  when  the  vernacular  was  substituted  ;  but 
itin  resumed  its  place  at  the  Restoration,  until  the  reign  of  George 
,  when  law  proceedings  were  ordered  by  Statute  to  be  in  English, 
subsequent  Statute  being  found  necessary,  however,  to  permit  the  6  Geo.  u.  c.  u. 
tention  in  Latin  of  untranslatable  technicalities,  such  as  the  names 

writs,  etc.  In  France,  the  introduction  of  the  native  language  in 
7al  proceedings  gave  occasion  to  Voltaire's  sneer,  that  the  people 
3re  thus  enabled  to  read  their  ruin  in  their  own  tongue.  In  this 
untry,  Latin  continued  to  be  the  language  of  the  law-courts  and 

deeds  until  it  was  abolished  by  Cromwell ;  but  it  was  restored  in 
arters  and  sasines  by  Act  of  Sederunt,  6th  June  1661,  and  con- 
lued  to  be  used  in  Chancery  for  Crown  grants  until  1847,  when 
iglish  was  substituted  by  10  &  11  Vict.  cap.  51,  §  25.  Since  the 
d  of  the  l7th  century,  charters  granted  by  subjects  have  ceased  to 
!  in  Latin. 
An  original  charter  may  either  constitute  a  feu-holding  for  payment 

an  annual  duty  in  money,  grain,  or  civil  services  (the  last  being 
re  in  practice),  or  it  may  create  a  blench-holding  for  the  annual 
yment  of  an  elusory  duty.     We  shall  first  examine  the  feu-charter, 

exemplified  in  the  Juridical  Styles,  and  afterwards  point  out  the  Vol.  i.  p.  16, 
nation  in  the  form  when  the  holding  is  blench.  ^^^  Edition. 


The  FeU'Charter  contains  the  following  clauses,  viz. : — 

1.  The  narrative  clause,  including  the  parties'  names  and  the  cause  Clauses  op 
granting.  fku-chakte.. 

2.  The  dispositive  clause,  containing  (1.)  the  granter's  act  of  con- 
yance,  (2.)  the  destination,  or  substitution  of  heirs  to  the  grantee, 
id  (3.)  the  description  of  the  grant. ' 

3.  The  tenendas,  showing  the  tenure. 

4.  The  reddendo,  which  contains  the  duties. 

5.  The  clause  of  warrandice. 

6.  The  assignation  of  the  title-deeds  and  rents. 

7.  The  grantor's  obligation  to  free  the  subjects  of  public  burdens. 

8.  The  clause  of  registration. 

9.  The  precept  of  sasine.* 

10.  The  testing-clause. 

The  first  two  clauses,  the  narrative  and  dispositive,  by  their  gram- 
ttitical  construction  form  one  sentence,  but  the  matters  which  they 
'Upectively  contain  are  separable,  and  it  is  convenient  to  examine 
•kwa  separately. 

1.  The  Narrative, — (1.)  The  deed,  according  to  this  style,  opens 

*  Tliis  clause  is  now  unnecessary.    See  note,  p.  559,  infra* 
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1.  Thb 

▲DDBSBB. 


2.  Gramtek^s 

NAME. 

CONBINTKBS 
TO  THB  DEED. 


Inst.  ii.  3.  21. 
What,  ip  a 

CHARTER  18 
EXECUTED  HT 
ONE  MOT  THB 
TRUE  PROPRIE- 
TOR, BUT  TO 
WHICH  HE  COM- 
BEIITS? 


llarcarte,  171. 


M.  6528 ; 
1  Rosii,  L.  C. 
33. 


Home,  237. 


with  the  address,  " Know  all  men  by  these  presents"  These  words 
declare  the  character  of  the  deed,  as  falling  under  the  class  of  notitia. 
It  is  not  a  secret  or  private  contract,  but  a  public  instrument  coming 
in  place  of  the  act  formerly  performed  in  the  open  Court  of  the  pares 
curioB,  and  which,  in  its  effect,  will  still  be  patent  to  the  public  through 
the  records,  where  the  vassal's  right  must  appear,  in  order  that  it 
may  be  real  and  completa  The  address,  however,  is  not  indispens- 
able, and  is  now  in  practice  frequently  omitted. 

(2.)  The  nanfe  of  the  granter  is  followed  by  his  designation,  or  is 
it  is  called  in  England,  addition.    If  the  title  of  the  granter  (ic,  his 
right  to  the  lands)  be  subject  to  any  ambiguity  or  burden,  the  grantee 
will  require,  that  the  deed  be  executed,  in  token  of  their  consent,  by 
those  who  have  an  interest  through  the  ambiguity  or  burden.    It  is 
true,  that  the  signature  of  one  having  but  a  doubtful  or  a  supposed 
interest  adds  to  the  transmitting  efficacy  of  the  deed,  only  in  so  fir 
as  such  interest  may  prove  to  have  a  real  foundation ;  but,  though  the 
subscription  of  one  who  has  no  right  adds  nothing  to  the  grantee's 
right,  it  does  not  diminish  its  validity,  and  the  consenter  is  preduded 
from  challenga    A  familiar  example  of  deeds  signed  by  those  who 
have  no  real  right  is  a  conveyance  by  trustees,  some  of  whom,  having 
been  assumed,  may  not  be  vested  in  the  property.     Their  subecrip- 
tion  does  no  harm ;  the  point  to  be  looked  to  is,  that  the  deed  is 
executed  by  all  the  trustees,  or  a  sufficient  number  of  those  who  are 
vested.    The  question  is  discussed  by  Mr.  Erskine,  whether  a  charier 
is  valid  which  is  subscribed  by  the  true  proprietor,  but  only  as  a  ooih 
senter,  and  not  in  his  proper  character  of  granter.    Sir  Thomas  Cnug 
distinguishes  between  the  case  where  the  granter  has  no  shadow  o^ 
right,  and  where  he  has  a  probable  right,  and  holds,  that  there  most 
be  some  interest  in  the  principal  granter,  otherwise  the  subscriptioD 
of  the  true  owner  will  have  no  effect ;  but  Mr.  Erskine  thinks  there 
is  no  real  difference,  and  that,  as  transmission  is  founded  upon  con- 
sent, the  consent,  in  whatever  way  given,  either  transmits,  or  foiuids 
an  obligation  upon  which  transmission  by  voluntary  or  judicial  set 
may  be  obtained,  and  that  this  will  hold  even  although  the  granter 
has  no  shadow  of  a  title.    Where  the  grantor's  title  was  restricted  to 
a  liferent,  it  is  said  to  have  been  decided,  that  his  disposition,  con- 
sented to  by  his  son,  who  was  fiar,  was  as  binding  against  the  8on,tf 
if  he  had  been  principal  disponer ;  Moncrieff;  and  Mr.  Erskine'* 
view  of  the  extreme  case  where  the  disponer  has  no  title  is  supported 
by  the  case  o{  BtuJian\.  Cockbum,  11th  December  1739,  the  rqwri 
of  which  bears,  that  the  Court  was  unanimous,  that  the  content  of 
the  proprietor  to  a  disposition  a  non  domino  implies  a  conveyance  of 
the  property,  as  what  can  have  no  other  intention  or  meaning.    J^ 
case  of  Mounsey  v.  Maxwell^  29 th  November  1808,  is  an  expre** 
authority  to  the  same  effect ;  but  Baron  Hume  remarks,  that  tii^ 
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point  did  not  receive  much  consideration,  and  Iiis  own  observations 
are  worthy  of  serious  attention.     He  points  out,  that,  although  the 
consenter  may  be  barred  from  challenge,  the  question  might  assume 
a  different  aspect,  if  maintained  with  a  bond  fide  disponee  of  the  true 
owner,  who  could  argue  with  great  effect,  that  the  mere  consent  did 
not  involve  such  an  act  of  dominion  as  could  transmit  the  property. 
This  view  coincides  with  that  contained  in  Stewart's  Answers  to 
Dirleton's  Doubts.    The  prudent  Conveyancer  will,  of  course,  study  p.  52. 
to  avoid  any  occasion  for  such  a  controversy.    It  is  frequently  con- 
venient to  obtain  in  the  charter  or  other  conveyance  the  consent  of  a 
creditor,  as  of  a  wife  infeft  for  a  locality  or  jointure,  or  of  the  creditor 
in  a  debt  heritably  secured.     The  consent  of  parties  so  situated  can  Consent  of 
only  be  granted  in  a  writing  subscribed  by  them  ;  Landales  v.  Lan-  ckeditohs,  and 
dale^  12th  June  1752.     Consent  imports  on  their  part  only  non  re-  u.  14479. 
pugnantia^  and  that  they  will  not,  on  the  ground  of  their  debts, 
compete  with  the  purchaser.     But  it  does  not  imply  a  conveyance  of 
their  debts  to  the  purchaser,  or  a  right  on  his  part  to  use  their  debts 
in  support  of  his  right   In  order  to  have  such  a  right,  he  must  obtain 
an  express  conveyance.  These  points  are  illustrated  by  Clerk  Home's 
report  of  the  case  of  BtuJiany  supra.    Whatever  may  be  the  effect  of  M.  6529. 
a  charter  or  other  conveyance  to  which  the  true  owner  only  consents, 
no  prudent  Conveyancer  will  receive  that,  when  it  is  in  his  power  to 
obtain  a  regular  conveyance — for  which  there  is  this  strong  reason, 
in  addition  to  the  inconvenience  of  a  title  open  to  any  exception,  that 
there  is  no  implied  warrandice  against  a  consenter,  and,  as  a  conse-  Enk.  Inst,  ii 
quence  of  that  doctrine,  the  consenter  is  not  precluded  from  insisting  ^'  ^^' 
in  rights  which  arise  in  his  favour  after  the  date  of  the  consent, 
although  such  rights  injure  the  grantee ;  Stuart  v.  Hutchison,  27th  M.  7762  ; 
January  1681.     Here,  and  in  the  previous  case  of  Forbes  v.  Innes,  40.  "' 
8th  January  1668,  a  married  woman,  having  consented  to  her  hus-  M.  7759. 
band's  disposition  of  lands,  was  found  entitled  to  a  liferent  secured  to 
her  out  of  the  same  lands,  granted  by  a  posterior  deed,  and  upon  which 
she  was  infeft  before  the  disponee,  the  maxim,  "jus  superveniens 
** auctari  accrescit  successori**  not  being  applicable,  because  a  con- 
lenter  is  not  the  author  of  a  disponee's  right,  but  only  agrees  to  it 
for  any  claim  which  may  be  in  the  consenter's  person  at  the  time. 

It  is  unnecessary  to  resume  here  the  explanation  of  the  disabilities 
^der  which  pupils,  minors,  married  women,  and  others,  lie  in  regard 
to  the  disposal  of  their  property.  Upon  this  subject  reference  may 
^  made  to  our  introductory  observations.  When  charters  or  other  Supra,  p.  29, 
wuveyances  are  granted,  as  in  various  instances  they  may  be,  by  ^  *^^' 
F^^Qs  whose  power  of  disposal  is  subject  to  restraint,  care  must  be 
*^en  to  insert  the  names  of  the  legal  guardians  or  others,  as  principal 
^  consenting  grantors,  in  proper  form,  and  stating  correctly  the  pre- 
^  capacity  in  which  such  parties  act.    Of  these  cases  examples  are 
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i.  pp.  20,  99, 
et  aeq.,  4^^  EdQ 

Chabtbr  bt 

MARRIED 
WOMAN  AND 
HUSBAND. 


3.  Considera- 
tion. 


Presumptions, 
WHEN  deed 

SILENT  AS  TO 
€X>NSII>EKATlON. 


ii.  3.  H. 


Stamp-duty. 


Cause  of 
granting  is 
inter  estenr 
tialia, 

M.  11541. 


given  in  the  Juridical  Styles.  When  the  lands  belong  to  a  married 
woman,  she  is  the  grantor,  and  her  husband  is  a  consenter  as  regards 
his  character  of  guardian  or  curator,  which  gives  him  the  right  of 
administration  of  his  wife's  property.  In  so  far  as  concerns  his  own 
proper  right  and  interest,  as  his  right  of  courtesy,  the  husband  dis- 
pones directly.  This  appears  from  the  words  of  style,  which  are 
ordinarily  these : — "  /,  -4.,  wife  of  B.,  with  the  special  advice  and  con- 
"  sent  of  my  said  husband,  and  /,  the  said  B„for  myself  my  own  right 
"  and  interest ;  and  we  both  with  joint  consent  and  a^ent" 

(3.)  The  third  part  of  the  narrative  is  the  catise  of  granting.  If 
the  grant  is  gratuitous,  the  cause  will  be  love  and  favour  ;  if  onerous, 
a  price,  or  feu-duties,  or  these  combined,  or  whatever  else  may  be  the 
substantial  consideration.  When  the  deed  is  granted  for  rational 
causes — that  is,  such  as  do  not  infer  an  obligation,  but  are  so  reason- 
able, as  to  deprive  the  deed  of  the  character  of  gratuitous,  these 
grounds  will  be  set  forth  in  a  distinct  statement  Where  no  cause  of 
granting  is  stated,  certain  presumptions  arise  from  the  terms  of  the 
deed.  If  it  bears  that  the  grantor  gives,  grants,  and  dispones,  then  it 
is  held  to  be  a  donation.  If,  instead  of  give,  the  word  sell  is  used,  it 
is  accounted  onerous  ;  and,  when  even  these  indications  are  wanting, 
as  in  a  grant  made  by  a  precept  of  sasiue  merely,  then,  as  no  cause  is 
either  expressed  or  implied,  Stair  holds  that  the  right  is  gratuitous, 
which  is  consistent  with  the  original  character  of  the  feu  as  a  bene- 
ficium.  When  the  consideration  is  a  price,  then,  by  48  Gea  hl  cap. 
149,  §  22,  the  charter  must  be  written  on  a  stamp  bearing  the  ad 
valorem  duty  (which,  for  charters  and  other  conveyances,  of  which 
the  consideration  is  an  annual  payment,  is  now  reduced,  and  regulated 
by  16  &  17  Vict.  cap.  63)  ;*  and  the  full  purchase  or  consideration 
money,  directly  or  indirectly  paid  or  secured,  or  agreed  to  be  paid, 
must  be  ''  truly  expressed  and  set  forth  in  words  at  length,''  under  a 
forfeiture  of  £50  by  the  purchaser  and  seller,  who  are  also  to  be 
charged  with  five  times  the  amount  of  duty,  of  which  the  revenue 
may  be  defrauded  by  the  suppression. 

The  cause  of  granting,  it  is  to  be  remembered,  is  inter  essentialia. 
In  Brown  v.  Herries,  20th  June  1701,  two  lines  being  delete  in  this 


*  The  regulations  as  to  the  stamp-duties  upon  charters,  dispositions,  or  contracts,  contain- 
ing the  first  original  constitution  of  feu  and  ground-annual  rights  in  Scotland,  in  considera- 
tion of  an  annual  sum  payable  in  perpetuity  or  for  any  indefinite  period,  whether  fee>£Eirm  or 
other  rent,  feu-duty,  ground -annual,  or  otherwise,  are  now  contained  in  17  &  18  Vict.  c.  83. 
Where  any  such  deed  is  made  partly  in  consideration  of  an  annual  payment,  and  partly  in 
consideration  of  a  sum  of  money  or  stock,  as  mentioned  under  "contbtahob"  in  the  schedole 
to  13  &  14  Vict  c.  97,  it  is  chargeable  with  ad  valorem  duty  in  respect  of  each  of  these  con. 
siderations.  If  made  for  any  further  or  other  Taluable  consideration,  it  is  chargeable  with 
such  further  stamp-duty  as  any  separate  deed  or  instrument  for  such  consideration  alone 
would  be  chargeable  with,  except  progressive  duty  ;  17  &  18  Vict.  c.  83,  8  16.  Provision 
is  made  for  the  stamping  of  duplicates :  ibtd.  §  15. 
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part,  and  no  evidence  appearing  on  the  face  of  the  deed,  that  it  was 
done  of  consent,  a  disposition  was  reduced. 

In  the  style  before  us,  the  consideration  is  a  price  instantly  paid, 
and  also  the  feu-duty  stipulated  in  a  subsequent  clause.  Here,  as  is 
usual,  the  grantor  acknowledges  receipt  of  the  price,  and  this  is  com- 
plete evidence  of  payment,  for,  although  the  Crown  claims  the  power 
of  revoking  grants  which  proceed  upon  a  false  narrative,  the  rule  is 
different  in  grants  by  subjects,  the  statements  in  which  are  in  the 
highest  degree  obligatory  upon  the  granter,  because  they  are  made  by 
himself  But  this  rule,  of  course,  will  not  shelter  a  grantee,  although 
in  possession  of  the  charter,  when  it  can  be  shown  that  he  has  ob- 
tained it  without  payment,  and  is  retaining  it  fraudulently. 

2.  The  Dispositive  Clause, — This  is  the  most  important  clause  of  Importance  of 
the  deed.  It  expresses  the  finished  act  and  will  of  the  granter,  and  ^^^^!^ 
is  the  test  and  measure  of  the  extent  and  nature  of  the  right  which 
he  bestows,  and  the  grantee  acquires.  In  determining  the  extent  of 
the  conveyance,  therefore,  the  dispositive  clause  prevails  over  all  the 
others.  The  grantee's  right  is  determined  by  what  is  here  expressed, 
and,  if  the  dispositive  clause  is  clear  and  unambiguous,  expressions 
apparently  inconsistent  in  other  clauses  must  give  way  to  it.  Of  this 
general  rule  we  shall  presently  have  various  illustrations. 

(1.)  We  have  first  the  words  of  alienation,  ^^  Have  sold,  alienated,  i.  The  wobds 
"  and  infeih/arm  disponed^  as  I  by  these  presents  sell,  alienate,  and  ^^  ^"^''^"^''• 
"  in/eu'/artn  dispone  from  me,  my  heirs  and  successors"    The  words 
in  the  preterite  tense,  "  have  sold,"  etc.,  are  expressive  of  the  antece- 
dent act  of  the  granter,  or  the  determination  of  his  will,  of  which,  as 
the  true  foundation  of  the  grant,  the  charter  is  the  external  evidence. 
The  form  has  also  a  very  palpable  source  in  the  history  of  conveyanc- 
ing.    Mr.  Ross  justly  quotes  with  approval  the  observation  of  Sir 
Henry  Spelman,  that  the  words  in  the  past  tense  ^*  do  imply  some  Reason  of  use 
"  precedent  conveyance,  as,  viz.,  a  feofment  or  livery  of  seisin,  to  have  ^'  ^^^  tewsb. 
"  been  made  of  the  land ;  and  that  now  the  matter  having  been  put  Ross's  Lec> 
**  in  writing,  the  donor  by  that  writing  doth  further  ratify  and  con-        ' 
"  firm  the  former  alienation  and  lively  ;  for  deeds  in  times  past  were 
''  but  notes  and  subsequent  remembrances  of  the  livery  precedent.'' 
This,  as  Mr.  Ross  says,  is  the  key  to  the  nature  of  conveyances,  the 
common  idea,  that  the  substance  of  the  transmission  consists  in  the 
execution  of  the  deed,  being  inconsistent  with  the  original  nature  of 
conveyances,  and  an  obstruction  to  an  accurate  perception  of  the  true 
^ix^port  of  their  terms.     These  opinions  are  justified  by  what  we  have 
*^n  of  the  ancient  forms  of  investiture  in  Scotland.     The  breve  testa- 
tum necessarily  used  the  past  tense,  because  in  its  first  design  and 
Mature  it  was  a  certificate  made  after  the  investiture,  attesting  that 
^^e  superior  had  given  and  granted  the  feu  to  the  vassal.    And  the 
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form  retained  its  place  when  the  breve  afterwards  changed  its  time 

and  purpose,  and,  instead  of  a  certificate  of  past  delivery,  became  an 

expression  of  the  superior's  act  conferring  the  grant',  and  his  warrant 

for  delivery  by  his  commissioner.     Independently  of  their  historical 

origin,  the  words  of  conveyance  in  the  past  tense  may  be  considered 

to  have  a  propriety  as  bearing  reference  to  the  antecedent  obligation 

by  minute  of  sale  or  otherwise,  of  which  the  deed  forms  the  fulfilment 

and  completion. 

DiBFOBiTiyK  But  the  dispositive  clause  must  contain  an  express  act  of  trans- 

ooMTAiM  AM  EX-  missiou  by  the  grantor.      Words  declaring  his  intention,  however 

FBEss  ACT  OF    dearlv  and  unequivocally,  are  inefiectual — nothing  will  suffice  but  an 

PRESENT  TEAH8~  •/  a  »  *  ^ 

MUBioH.  actual  transmission  by  present  dispositive. terms  ;  Ogilvie v.  Mercer, 

M.  3340;         10th  December  1793,  affirmed  on  appeal     Here  a  party  claimed 
1  Boss,  L.C.  13.  iiu  jgr  a  deed  describing  him  as  *'  first  heir  appointed  to  succeed  to 
"  the  grantor ;'  but  there  was  no  express  conveyance  of  the  lands^ 
and  this  was  held  insufficient,  because  the  principles  of  our  law  ren- 
der dispositive  words  essential    The  same  principle  is  illustrated  by 
Elcbies,  voee^^  ^wo  decisions  in  relation  to  the  same  deed ;  Simpson  v.  Barclay  and 
No.72,  and  '     OemmiU,  10th  January  1762.    The  deed  was  a  latter  will  executed 
notes ;  1  Robs,  ^^  Buenos  Ayrea     By  a  subjoined  writing  the  testator  declared  it  to 
be  his  will  that  his  sister  and  her  heirs  should  enjoy  his  estate,  and 
requested  that  the  above  disposition  (by  which  he  meant  the  will) 
might  take  efiect,  as  he  had  no  lawyer  to  advise  him  better.    The 
Lords  found  the  will  not  sufficient  to  convey  the  lands,  but,  by  the 
narrowest  majority,  held  it  effectual  as  an  obligation  upon  the  heir 
to  denude  in  favour  of  the  sister.     This  same  settlement  was  again 
Bell's  Folio      brought  under  the  notice  of  the  Court  in  Montgomery  v.  Innes  and 
?Ro«8^L!a'J.  ^^^^9  8^^  J"^®  1795,  when  it  was  strongly  censured.    Lord  B&ax- 
FIELD  was  "  clear  that  it  was  ill  decided,"  and  held  it  to  be  *'  an  in- 
"  violable  rule  of  the  feudal  law  of  Scotland,  that  an  estate  cannot 
"  be  carried  by  a  mere  expression  of  will     There  must  be  words  de 
''  presenti  conveying  the  landa'"    Another  eminent  Judge  said — 
"  There  cannot  be  an  opinion  more  hurtful  to  the  feudal  law  of  Scot- 
'*  land,  than  that  a  deed,  though  not  in  itself  a  settlement,  may  be 
**  held  to  be  an  obligation  to  dispona"'    These  two  cases  are  the  two 
first  collected  by  Mr.  Ross  in  his  recent  valuable  publication  of  Lead- 
ing Cases  on  Land-rights. 

These  decisions,  although  relating  to  mortis  causa  deeds,  are  pre- 
cisely in  point  here,  and  the  principle  which  they  establish  applies  d 
fortiori  on  deeds  inter  vivos.  It  is,  therefore,  to  be  held  as  an  in- 
riable  rule  that,  in  order  to  make  a  deed  an  effectual  conveyance  of 
lands,  it  must  contain  words  of  absolute  de  presenti  disposition,  and 
in  order  to  produce  that  effect  the  word  *'  dispone"  appears,  from  the 

1.  pp.  21, 22.     authorities  cited  by  Mr.  Ross,  to  be  indispensabla 

2.  Geahtke's        (2.)  The  next  thing  in  the  dispositive  clause  is  the  name  and  desig- 
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nation  of  the  grantee.  These  must  be  clear  and  unambiguous.  They 
constitute  one  of  the  most  jealously  guarded  of  the  essential  parts  of 
the  deed,  and  we  formerly  had  occasion  to  direct  our  attention  to  im- 
portant decisions  reducing  deeds  on  account  of  vitiation  in  the  gran- 
tee's name  not  effectually  remedied  by  adoption  in  the  testing  clause 
or  otherwise.  It  is  no  objection  to  a  deed  that  the  grantee  is  a  trustee 
merely,  and  that  it  does  not  contain  the  purposes  of  the  trust,  pro- 
vided these  purposes  are  aflewards  legally  declared  by  the  grantor ; 
WMoch  v.  Ochterlony,  14th  December  1769.  This  decision  is  upon  M.  5539 ; 
the  second  point  of  the  case,  and  it  was  affirmed  on  appeal.  Nor  is  iRoM|L.C.140. 
it  indispensable  that  the  grantee  be  named  in  the  deed.  Reference 
may  be  made  to  another  deed,  to  be  afterwards  executed,  for  the 
grantee's  name,  or  the  grant  may  be  to  a  grantee  to  be  named  by  a 
person  appointed  by  the  grantor  to  nominate  him.  See  Baron  Hume's 
remarks  upon  Stevxirt  v.  Stetvart,  16th  November  1803.  Home,  sso. 

(3.)  The  next  part  of  the  dispositive  clause  is  that  which  corre-  3.  Destima- 
sponds  to  the  ancient  habendum^  which  is  still  retained  in  English 
deeds,  and  is  said  by  their  writers  to  "  limit  the  certainty  of  the 
**  estate" — that  is,  to  fix  its  endurance,  whether  for  life,  or  for  a  term 
of  years,  or  permanently,  and  to  what  heirs  after  the  grantea  We 
call  it  the  destination.  For  more  than  200  years  the  destination  has 
been  confined  to  the  dispositive  clause,  although  we  learn  from  Craig 
that  in  ancient  charters  it  contained  no  mention  of  heirs.  Our  mo- 
dem practice  has  had  the  advantage  of  diminishing  the  risk  of  con- 
fliction  between  two  parts  of  the  deed,  for  it  appears  from  Blackstone, 
that  sometimes  the  limitation  of  heirs  is  inserted  in  the  premises  of 
English  deeds  (the  premises  corresponding  to  our  narrative  and  dis- 
positive), and  afterwards  repeated  in  the  Iiabendum,  and  that,  if  there 
was  any  difference  in  the  terms  used  in  the  two  places,  the  premises 
afforded  the  rule,  that  being  in  English  deeds  the  controlling  clause, 
as  the  dispositive  is  in  ours. 

If  the  grant  is  made  under  any  limitation  or  restriction  in  point  of  Mbaminq  op  ^^ 
endurance,  that  appears  here,  as  if  the  estate  is  given  to  one  in  life-  ^^^  ""^* 
rent  and  another  in  fee,  or  if  the  succession  is  not  left  to  be  regulated 
by  law,  but  a  certain  series  of  heirs  is  substituted  to  the  grantee.  The 
ordinary  form  of  destination  is  to  the  grantee  and  his  heirs  whomso- 
ever— an  expression  which  is  to  be  construed  secundum  materiam 
^ubjedam.  In  moveable  rights  we  have  found  that  the  word  "heirs" 
carries  the  subject  to  executors,  because  they  are  the  legal  heirs  in 
*'k)(i2i^.  But  here  the  subject  is  heritable,  and,  by  the  same  prin- 
ciple, the  destination  being  to  heirs  whomsoever,  the  grantee  will  be 
^cceeded  by  his  heir-at-law,  according  to  the  rules  of  feudal  succes- 
sion, as  the  proper  heir  in  heritage.  The  rule  with  respect  to  the 
instruction  of  the  term  "  heirs"  was  laid  down  with  great  precision 
f^m  the  Bench  in  Bowie  v.  Bowie,  23d  February  1809.     The  result  F.  C. 
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will  be  the  same,  if  the  charter  make  no  mention  of  heirs,  notwith- 
standing the  ancient  feudal  notion  which  restricted  the  vassalage  to 
the  personal  choice  of  the  superior,  and,  if  the  destination  should  be 
to  a  restricted  series  of  heirs — as,  for  instance,  to  heirs-male — ^and 
they  should  fail,  then  the  heir-at-law  will  come  in.  Should  the  heir- 
at-law  fail,  the  Crown  succeeds  as  last  heir,  and  generallj  makes  a 
gift  to  the  person  whom  it  is  probable  that  the  deceased  proprietor 
would  have  favoured,  if  he  had  made  a  settlement.  Thus  the  superior 
is  for  ever  divested  of  the  grant,  unless  it  contains  a  special  reserva- 
tion by  a  clause  of  return,  or  by  a  clause  of  re-emption,  which,  as  we 
shall  afterwards  see,  entitles  him  to  reacquire  it  by  purchase  in  pre- 
ference to  other  parties. 

As  the  dispositive  is  the  ruling  clause,  the  rights  of  parties  claiming 
under  the  deed  are  determined  by  it.  Accordingly,  where  the  fee  of 
a  property  was  given  to  one  person  by  the  dispositive  clause,  and  the 
precept  of  sasine  contained  warrant  for  infefting  a  different  person  in 
the  fee,  the  right  of  fee  was  held  to  be  determined  by  the  dispositive, 
and  it  was  observed  that  the  effect  of  the  discrepancy  was,  not  to  vest 
the  fee  in  the  party  named  in  the  precept,  because  there  was  no  act 
of  transmission  to  him,  but  to  make  the  true  disponee's  right  still  per- 
sonal, inasmuch  as  the  mistake  in  the  precept  prevented  his  converting 
it  into  a  real  right  by  infeftment ;  Shanks  v.  Kirk-Session  of  Ceres, 
27th  January  1797.  And  in  another  case,  where  the  estate  was  given 
by  the  dispositive  clause  to  the  disponee  and  heirs-male  of  his  body, 
but  the  procuratory  authorized  resignation  for  new  infeftment  in  fa- 
vour of  the  disponee,  and  the  heirs  of  his  body,  the  dispositive  clause 
received  effect ;  Forrester  v.  Hutchison,  1 1  th  July  1 826.  It  is  certainly 
a  great  advantage  of  the  forms  recently  introduced,  that,  by  the  avoid- 
ance of  repetitions,  the  risk  of  such  errors  as  these  is  removed ;  but 
we  are  to  be  proportionally  more  careful  in  securing  perfect  accuracy 
in  the  dispositive  clause,  for,  although  it  cannot  be  contradicted,  any 
ambiguity  in  it  may  be  explained  by  expressions  occurring  elsewhere; 
and,  even  when  omissions  in  it  are  manifest,  it  has  hitherto  been 
allowed  to  supply  them  by  reference  to  other  parts  of  the  deed, 
as  in  Sutherland  v.  Sinclair,  26th  February  1801,  where,  two  sub- 
stitutes in  the  destination  being  named  without  their  heirs,  the 
clause  was  nevertheless  construed  as  embracing  their  heirs,  because 
they  were  contained  in  the  procuratory  of  resignation  and  other 
clauses. 

Besides  heirs,  the  dispositive  clause  ordinarily  extends  the  grant 
to  assigneea  As  long  as  the  feudal  rules  were  strictly  observed, 
this  was  necessary,  the  superior  not  being  bound  to  receive  a  stranger, 
when  he  had  not  consented  to  alienation  of  the  feu.  This  rule  was 
practically  abolished,  however,  and  power  of  disposal  conferred  upon 
the  vassal  by  the  20th  Geo.  ii.  cap.  50,  §  12,  by  which  any  purchaser 
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from  a  proprietor  duly  infeft  is  entitled  to  force  the  superior  to  receive 
hira.* 

The  charter  bears,  that  the  grant  is  made  '^  heritably  and  irre-  "  Irredbbx. 
"  deemably/'  The  latter  word  is  the  remnant  of  periods  of  civil  com-  ^^^' 
motion  and  distrust,  when,  in  the  fluctuations  of  power,  public  men 
inflicted  forfeiture  and  ruin  upon  each  other.  In  order  to  shelter 
themselves  from  the  efiects  of  such  calamities,  those  who  apprehended 
them  granted  conveyances  of  their  estates  in  favour  of  parties,  who, 
although  ex  facie  absolute  disponees,  were  in  reality  trustees  merely, 
and  acknowledged  their  fiduciary  character  by  bonds  of  reversion 
granted  privately,  which  enabled  the  granter,  when  the  storm  had 
passed,  to  reassert  his  right,  and  obtain  possession  of  his  property. 
The  word  ''irredeemably*'  means,  that  the  conveyance  is  abso- 
lute and  permanent,  no  right  of  reversion  or  redemption  remain- 
ing with  the  granter.  It  distinguishes  the  conveyance  upon  a 
sale  from  the  conveyance  upon  a  mortgage,  the  latter  being  in 
security  only,  and,  therefore,  "  redeemable  always  and  under  rever- 
tion*' 

(4.)  The  next  part  of  the  dispositive  clause  is  the  description  of  4.  Description 
the  subject.     There  is  no  invariable  rule  as  to  the  manner  in  which  ^^  ""^^cr* 
the  lands  must  be  described     Only  this  is  indispensable,  that  means 
be  furnished  for  ascertaining  with  certainty  the  lands  or  other  sub- 
jects conveyed.    We  shall  find  afterwards  that  a  general  conveyance 
of  all  the  lands  belonging  to  the  granter,  without  any  specification  of 
them,  is  an  effectual  alienation,  and  may  even  operate  to  confer  a 
feudal  title,  if  it  contains  a  precept  of  sasine,  provided  evidence  is 
produced  to  the  notary  of  the  identity  of  the  lands  by  exhibition  of 
the  grantor's  infeflments.     It  thus  appears,  that  a  description  by 
reference,  or  in  any  other  mode  which  secures  the  identification  of 
the  subjects,  is  sufficient ;  but  the  cases  are  rare  in  which  it  is  neces- 
sary to  adopt  a  method  exposed  to  so  many  inconveniences.     The 
Tegular  course  is  to  describe  the  subjects,  and  the  description  may 
be  either  general  or  particular.     In  the  conveyances  of  old  estates,  Geheral 
^hich  have  not  been  subdivided,  the  description  consists  simply  of  ^"^'"''^"* 
the  name  of  the  lands,  and  they  are  thus  eflectually  conveyed,  how- 
ever vast  iu  extent,  and  without  any  specification  of  boundaries,  the 
^icertainment  of  these  being  sufficiently  secured  by  the  evidence  of 
^be  grantor's  possession.     When  the  lands  known  by  the  general 
i^e  have  been  erected  into  a  barony,  which  is  the  highest  species 
<^  union  of  lands  and  heritable  rights,  a  conveyance  by  the  general 
^^e  carries  subjects  which  would  otherwise  require  to  be  specified, 
■fkerefore,  by  his  infeflment  in  the  barony  of  Lochow,  the  Earl  of 
^^le  was  held  to  be  vested  in  the  burgh  of  barony  of  Inverary, 

*  A  raperior  may  also  now  be  compelled  to  grant  entiy  bj  confinnation  ;  10  &  11  Vict 
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General DB-  although  not  mentioned  in  his  title;  Argyle  v.  CampMl^  15th 
latoT-^^j^.  January  1 668.  When  the  circumstances  permit  of  a  description  thus 
M.  9631.  general,  it  is  evidently  upon  every  account  the  most  advantageouB, 

since  it  preserves  brevity  and  simplicity  in  the  titles,  and  avoids  the 
risk  of  error  incident  to  minute  descriptions,  as  well  as  the  applica- 
tion of  the  rule  of  law,  which  restricts  what  is  general  to  the  particu- 
lars of  which  it  is  said  to  consist.  Of  this  rule  there  is  an  illustra- 
tion, as  well  as  a  caution  against  endangering  a  general  deBcription  by 
M.  2262.  specification,  in  the  case  of  Murray  v.  Oliphania  Wife^  Ist  Febniaiy 

1634.    Here  a  party  was  infeft  in  'Hhe  whole  Mains,"  containing  the 
lands  underwritten,  but  two  of  the  subdivisions  of  the  lands  known 
by  the  general  name  of  the  mains  were  omitted,  and  his  right  was 
held  not  to  extend  over  the  omitted  portions.    When  it  may  be 
necessary  from  any  circumstance,  therefore,  to  give  the  particulars, 
the  enumeration  ought  to  be  guarded  by  such  words  as  leave  the  con- 
veyance still  to  depend  upon  the  general  description — ^as,  for  instance^ 
"  or  of  whatever  other  or  additional  parcels  the  said  lands  of  A,  may 
"  consist/'     The  description  in  the  previous  titles  is  evidently  the 
best  probable  test  that  the  grantee  acquires  that  which  belongs  to 
his  author,  and  so  the  general  practice  is  to  adopt  that  descrip- 
tion.    Where  the  lands  were  formerly  known  by  another  name,  or 
passed  under  a  different  description,  or  where  the  grant  forms  a  part 
only  of  the  granter's  estate,  then  it  may  be  advisable,  besides  the 
new  or  limited  description,  to  insert  that  by  which  the  lands  sold,  or 
those  of  which  they  form  a  part,  were  formerly  known.  When  a  part 
of  the  lands  known  by  a  general  description  has  been  sold  to  another 
party,  a  disposition  of  the  remainder  under  the  general  description, 
qualified  by  the  words,  "  as  possessed  by  me,"  will  generally  suffice  to 
limit  the  grant ;  but  the  reference  to  the  granter's  possession  is  not 
necessarily  taxative  (i.e.,  it  does  not  necessarily  limit  the  grant  to 
2  D.  185 ;        the  remainder) ;  and  so,  in  Gardner  v.  Scotts,  6th  December  1839, 
129^"*'  ^PP*     reversed  3d  March  1 843,  a  party  having  sold  16  acres  of  his  proper^, 
afterwards  granted  a  disposition,  in  which  the  general  description 
was  inserted  without  any  mention  of  the  part  previously  sold.    The 
second  disponee  made  up  his  title,  and  possessed  in  such  a  manner 
as  to  eiyoy  the  profits  of  a  mid-superiority  over  the  16  acres,  wbidi 
possession  was  homologated  by  the  prior  disponee.     It  was  hdd  hj 
the  Court  of  Appeal  that  the  words,  "  as  possessed  by  tne,"  were  nol 
taxative,  defining  the  precise  limits  of  the  lands,  but  were  in  tke 
circumstances  to  be  held  descriptive  or  demonstrative,  and  were  nel 
inconsistent  with  the  attainment  by  the  second  disponee's  prescriptive 
possession  of  a  valid  right  to  the  mid-superiority.    See  Lord  t^ 
lebton's  opinion,  which  was  supported  and  eulogized  by  the  Ud 
Chancellor  and  Lord  Bbouqhah  as  a  masterly  judgment    Triw 
discrepancies  in  the  orthography  of  the  name  of  lands  are  disregard^ 
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where  there  is  no  reasonable  doubt  of  the  identity;  Malcolm  v.  Camp-  n  d.  1261. 
beU,  7th  July  1849. 

[Where  several  lands  are  comprehended  in  one  conveyance  in  favonr  of  the  21  &  22  Vict, 
same  person  or  persons,  it  is  now  competent  to  insert  a  clause  in  the  convey-  ^*  '^» '  ^^' 
ance,  declaring  that  the  whole  lands  conveyed,  and  therein  particularly  de- 
scribed, shall  be  designed  and  known  in  fiiture  by  one  general  name  to  be  Descriftioh  bt 
therein  specified.     It  is  not  necessary  that  the  whole  lands  should  be  known  lkadihq  haicb  ; 
by  one  name,  but  certain  lands  may  be  comprehended  under  one  general 
name,  and  certain  other  lands  under  another  general  name,  it  being  clearly 
specified  what  lands  are  comprehended  under  each  general  name. 

Lands  may  also  be  disponed  without  inserting  the  full  description,  by  re-  bt  RErBxiNCK. 
ferring  to  the  full  description  as  contained  in  any  prior  recorded  conveyance 
or  instrument.     This  provision  will  be  noticed  under  the  head  of  "  Disposi- 
"  tion  with  double  manner  of  holding."] 

Besides  the  general  description,  and  the  description  by  detail  ofBouKDiNo 
the  names  of  lands  and  other  subjects,  the  grant  may  be  described 
by  its  limits,  in  which  case  the  charter  is  called  by  Craig  charta  ex- 
tensa  or  eaitenta,  and  in  modem  language  a  bounding  charter,  the 
subject  in  this  case  being  a^er  limitaneus.     To  the  effect  of  this  in 
restricting  the  rights  of  the  grantee  it  is  very  necessary  to  attend. 
When  the  limits  of  a  subject  conveyed  are  not  specified,  the  grantee 
may  acquire  certain  privileges,  and  even  rights  of  property,  over 
other  lands  either  adjoining  or  discontiguous,  the  enjoyment  of  which 
daring  forty  years  confers  a  right  which  will  pass  along  with  the 
lands  under  the  general  name  of  parts  and  pertinents,  although  not 
specified.     Now,  the  effect  of  a  bounding  charter  is,  that  the  grantee 
can  acquire  by  it  nothing  which  lies  beyond  the  boundaries.     Of  this 
there  are  various  examples  in  all  the  authorities.     In  Toimg  v.  Car-  M.  9636. 
michoidj  17th  November  1671,  a  piece  of  waste  ground  on  the  west 
side  of  a  close  had  been  possessed  for  forty  years  by  a  proprietor  on 
the  other  side,  but,  as  his  tenement  was  described  in  the  titles  as 
lying  on  the  east  side  of  the  close,  he  was  held  to  have  no  right  to 
prescribe  the  subject  in  question,  since  it  lay  beyond  the  bounds  of 
his  property.     So,  in  Kerr  v.  Dickson,  28th  November  1840,  affirmed  3  D.  164 ; 
18th   July  1842,  the  boundary  in   the  titles   being   the  sea-wall,  Jq^"*"  ^^P* 
nlthough  de  facto  the  property  was  bounded  by  the  sea,  the  owner 
was  held  excluded  from  claiming  land  to  be  gained  from  the  sea  by 
artificial  operations.    The  effect  of  the  bounding  charter  is  very  dis- 
tinctly shown  by  the  decision  in  Berry  v.  Holden^  10th  December  3  D.  205. 
1840.    Here  the  Crown  vassal's  boundary  was  "  the  water  of  Tay  on 
^  the  north/'     By  a  subordinate  grant  he  subfeued  a  portion  of  the 
same  lands,  the  boundary  of  the  subfeu  being  "  the  flood  mark  on 
"  the  north.*'     The  question  which  arose  was,  whether  the  subfeuar 
W  acquired  right  to  the  ground  between  high- water  mark  and  the 
river.    It  had  been  settled  by  decisions  referred  to  in  the  report. 
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that  a  party  whose  boundary  is  the  sea  flood  has  no  right  of  property 
in  the  shore,  and  as  the  subfeuar's  boundary  was  the  flood  mark,  the 
Court  found  that  he  had  no  right  to  the  ground  claimed,  but  that  it 
belonged  to  the  Crown  vassal,  whose  boundary  was  the  river.     The 

7  D.  582.         case  of  Magistrates  of  St.  Monatice  v.  Mackie,  5th  March  1845,  is  to 

the  same  effect,  and  the  study  of  it  will  be  found  useful  in  the  inter- 
pretation of  such  boundaries.  Here,  in  the  title  of  one  party,  the 
boundary  was  "  the  common  passage  and  full  sea,"  and,  in  that  of  an- 
other, "  the  full  sea,"  and  sometimes  "  the  full  sea  the  High  Street  in- 
"  tervening."  Both  these  titles  were  held  to  debar  the  proprietors  from 
acquiring  any  property  beyond  the  High  Street  or  common  passage. 

6  Bell*8  App.     So  also  in  Smith  v.  The  Officers  of  State,  13th  July  1849,  the  boundary 

^^^'  being  the  sea-shore,  the  vassal  was  held  by  the  House  of  Lords  to  have 

no  right  to  enclose  ground  covered  by  the  sea  in  ordinary  spring  tides. 

Bounding  The  principle  restraining  the  application  of  the  description,  where 

^^^^^"^       limits  are  defined  by  the  charter,  is  shown  in  another  form,  where 

lands  are  described  as  lying  within  a  particular  parish,  no  laud  lying 
beyond  the  boundaries  of  that  parish  being  claimable  as  part  and 

13  D.  1.  pertinent  under  such  a  title.     Of  this  there  is  an  example  in  Oordon 

v.  Orant,  12th  November  1850,  confirming  the  earlier  decision  in 

2  S.  625.  Hepburn  v.  Duke  of  Oordon,  25th  November  1823.     But,  although 

the  bounding  charter  prevents  the  acquisition  of  property  beyond 
its  bounds  by  possession  as  part  and  pertinent,  the  rule  does  not 
extend  to  the  acquisition  of  servitudes,  as  of  pasturage,  which  may 
be  effectually  established  by  prescriptive  possession  upon  subjects 

Ro88,L. 0.456.  beyond  the  bounds  ;  Beaumont  v. Lord  Olenlyon,  11th  July  1843. 

Description  bv      When  the  grant  is  described  both  by  boundaries  and  by  measure- 

MEA8UBEMENT.  ^qj^\^^  i\^q  bouudaries  determine  its  extent,  although  containing  a 

12  S.  491.        larger  quantity  of  grounds  than  the  measurement ;  Ure  v.  Anderson, 

26th  February  1834,  referred  to  as  authoritative  in  House  of  Lords 
2  Bell*8  App.  in  the  subsequent  case  of  Oardner,  supra ;  and  the  same  was  held 
SD.  1015.  in  Fleming  Y.  Baird,  12th  June  1841.  The  latter  case  also  affords 
an  example  of  the  principle,  that  deeds  are  to  be  interpreted  not 
by  the  letter,  but  by  the  necessary  intention,  of  their  language; 
for,  in  this  case,  the  boundary  being  the  bank  of  a  canal,  that  was 
held  to  mean,  not  the  water  line,  but  the  exterior  line  of  the  towing 

13  D.  622.        patL     The  case  of  Su/an's  Trustees  v.  Muirkirk  Iron  Company,  1st 

February  1850,  is  to  the  same  effect.  The  effect  of  a  description  by 
measurement  depends  upon  the  question,  whether  the  quantity  of 
land  formed  a  condition  of  the  contract.  If  it  did,  and  if  it  shall 
prove  that  the  subject  either  greatly  exceeds,  or  falls  far  short  of, 
the  measurement,  then  the  transaction  will  be  annulled,  as  proceed- 
ing upon  essential  error.  Of  this  we  had  formerly  an  example  in 
M.  14168.  Hepburn  and  SomerviUe  v.  Campbell,  4th  July  1781,  where  the  ad- 
vertisement and  proven  rental  of  lands  sold  showed,  that  by  intention 
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and  understanding  the  only  sale  extended  to  2^  acres.  The  de- 
?cription,  however,  included  seven  acres,  and  so  the  sale  was  annulled. 
But,  when  the  measurement  is  not  an  inherent  quality  of  the  contract, 
it  is  descriptive  or  demonstrative  merely,  and  not  taxative,  and, 
therefore,  in  Hannay  v.  Creditors  of  Bargcdy,  26th  January  1 785,  M.  13334. 
no  abatement  of  the  price  was  allowed  for  a  deficiency  of  96  acres  out 
3fl710. 

If  the  description  refers  to  a  plan  for  its  boundaries,  that  will  make  Description 
the  deed  a  bounding  charter.  When  the  boundary  is  a  wall,  the  "^  """'^"^'" 
effect  depends  upon  the  words  used.  If  the  subjects  are  conveyed 
Ufith  the  wall  by  which  they  are  bounded,  the  whole  wall  is  the  pro- 
perty of  the  grantee.  If  they  are  bounded  by  the  wall,  then  it  is 
:>zcluded  from  the  grant.  Where  the  wall  is  to  belong  in  equal  pro- 
3ortions  to  the  adjoining  proprietors,  the  boundary  is  the  centre  of 
;he  mutual  wall  or  gable  between  the  properties. 

At  the  end,  and  as  part  of  the  description  of  the  subjects,  there  Parts  and 
ire  inserted  the  words,  *^ parts,  pendicles^  and  pertinents  of  ^  same."  ^^*'''*'**^*"* 
WTiatever  is  accessory  to  the  property  passes  as  pertinent.     In  the 
^ords  of  Blackstone,  by  land,  which  is  nomen  generalissimumy  every 
;hing  terrestrial  will  pass  ;  and  he  cites  the  maxim — Cujus  est  solum,  M.voce  "Im- 
yus  est  usque  ad  ccelum — of  which  there  occurs  an  illustration  in  !I  ^'^^^,1^^^^* 
Doumie  v.  Alexander,  13th  June  1777,  where  it  was  held,  that  the  No.  i';  ilailes, 
wnveyance  of  an  area  in  liferent  gave  right  to  a  tenement  afterwards  ^'  ^ 
erected  upon  it.     Other  cases  to  the  same  effect  will  be  found  noted 
n  Brown's  Synopsis  under  "Implied  Assignation."    Pertinent  in- 
cudes not  only  what  is  naturally  accessory,  as  buildings  and  wood, 
but,  as  we  have  already  noticed,  rights  also  acquired  by  possession 
ttver  other  lands,  whether  contiguous  or  separate.     The  mention  of 
parts  and  pertinents  is  not  a  necessary  condition  of  the  acquirement 
of  rights  of  that  description.     It  is  correctly  observed  by  the  Lord 
Justice-Clerk  Hope,  that  "  a  grant  of  the  lands  of  A  is  as  extensive  13  D.  7. 
"  as  a  grant  of  the  lands  of  A.  with  parts  and  pertinents."     The 
question  in  such  cases  is  what  lands  fall  under  the  designation  of  A. 
w  known  in  the  country.     Of  the  things  which  are  naturally  or 
directly  accessory,  it  was  formerly  doubted,  whether  mills  erected  on  Mills  pass  as 
the  ground  passed  as  part  and   pertinent,   or  formed  a  separate  ^.^"^^^ 
tenement,  and  required  to  be  conveyed  specially.     This  doubt  was 
winded  upon  the  feudal  usages,  by  which  the  mill,  with  the  privilege 
^astricting  the  vassals  to  it  and  exacting  multures,  was  a  source  of 
P^  to  the  superior.     In  the  same  way  the  superior,  in  the  days 
^hen  the  feudal  power  was  strong,  kept  ovens  and   wine-presses, 
•^acted  duties  for  baking,  and  kept  a  smith,  and  claimed  his  profits  ; 
•^  examples  are  given  by  Ross  of  thirlage  to  the  baron's  oven,  as  ii.  160. 
*dl  as  to  his  mill,  and  of  reservation  of  the  rights  of  smithies,  and 
^  brewing,  and  ale-selling.     There  is  no  doubt  that  a  mill,  like  any 
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other  part  of  the  superior's  property,  may  be  formed  into  a  separate 
tenement  by  a  special  conveyance,  but,  in   accordance  with  Mr. 

M.  9646 ;         Erskine's  opinion,  it  was  decided  in  Rose  v.  Ramsay y  17th  June  1777, 

Hailes,  756.      ^"j^^^  mills,  although  not  specified,  are  carried  by  a  disposition  of  lands 
as  parts  and  pertinents. 

Difficulty  has  been  felt,  where  the  effect  of  a  sale  has  been  to 
introduce  an  additional  party  to  the  use  or  enjoyment  of  a  com- 
mon property  or  privilege  of  such  a  nature  as  not  to  be  capable  of 
limitation  in  proportion  to  the  extent  of  the  property  acquired. 
So,  where  two  proprietors  had  been  found  by  the  Court  to  have  a 
joint  right  and  common  property  in  a  loch  eleven  miles  long,  one 
of  them  having  disponed  a  part  of  his  property  with  lake  and  per- 
tinents, the  question  arose,  whether  the  disponee  became  a  parti- 
cipant in  the  joint  right  and  common  property  of  the  loch.  The 
Court  decided  that  he  did  acquire  right  to  a  share  of  his  author's 

16  D.  827.       joint  interest ;  Memies  v.  Macdonald,  10th  March  1854? ;  affirmed  on 
appeal. 

External  ao-       With  regard  to  external  accessories,  or  parts  and  pertinents  claimed 

CEflSORIEfi  PASS  *  A  X 

A8  PABT  AND     1^  conncxion  with  other  lands  than  those  mentioned  in  the  grant, 

PERTINENT.       thoro  is  no  doubt,  that  immemorial  possession  of  a  subject  as  part  and 

pertinent  of  lands  in  the  title  is  sufficient  to  exclude  any  one  who 

cannot  produce*  a  special  right.     This  principle  is  the  express  ground 

M.  9643.  of  the  decision  in  Gleivdonxoyne  v.  Gordon^  5th  July  1716  ;  and  the 

rule  is  exhibited  in  very  numerous  cases,  where  a  great  variety  of 

rights,  connected  with  subjects  external  to  those  described  in  the 

grant,  have  been  held  to  be  effectually  transferred  by  a  conveyance 

with  parts  and  pertinents.     Of  these  the  following  are  examples,  viz., 

M.  9632.  Borthwick  v.  Lord  Borthwick,  14th  February  1668,  where  a  right  was 

sustained  to  common  pasturage  in  a  muir,  which  had  been  possessed 

M.  9637.  by  the  grantor  at  the  date  of  the  sale.    In  LithgowY.  Wtlkiesofif  15th 

M.  9644.  January  1697,  and  Peden  v.  Magistrates  of  Paisley,  21st  November 

1770,  a  seat  in  church,  and  a  burial-place,  were  held  to  be  conveyed 
M.  9628.  as  parts  and  pertinents  ;  and  in  Nisbet  v.  King,  7th  February  1724, 

M.  voce  "  Pro-  *  moveable  dial  upon  a  fixed  standard  in  a  garden.     In  Braid  v. 


"  perty,"Appx.  Douglas,  24th  January  1800,  eel  cruives  in  a  river  were  held  to  have 
been  carried  as  part  and  pertinent  in  the  conveyance  of  land  along 
its  bank.     The  principle  applies  also  to  whatever  is  gained  from  the 
sea  aUuvione,  and  to  rocks,  and  rocky  islands,  near  the  shore.     Seethe 
Hume,  652.      observations  of  the  Lord  President  in  Innes  v.  Downie,  27th  May 
1807.     Here  a  sandbank  raised  by  the  sea  was  held  to  pass  as  per- 
tinent of  the  land  on  the  adjacent  shore. 
DwcoNTiouoDs      ^^^^  regard  to  discontiguous  subjects  it  is  stated  in  Erskine,  "  that 
SUBJECTS  MAY    "  scparatc  farms  or  tenantries,  though  not  formerly  reputed  to  belong 
PAST^ANiTpE^.  "  ^^  *^®  '^^^  conveyed,  may  be  carried,  if  possessed  as  pertinent 
TiNEKT.  "  beyond  the  memory  of  man."     He  guards  the  doctrine  by  saying, 
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/hat  a  discontiguous  subject  can  seldom  be  possessed  as  part  and 
>ertinenty  and  that  a  claimant  who  is  infeft  in  contiguous  lands  will 
>e  preferred  on  more  slender  proof  of  possession.     But  there  is  no 
loubt  of  the  general  principle,  that  lands  lying  disjoined  from  the 
ands  conveyed  will  pass  as  part  and  pertinent,  if  enjoyed  by  pre- 
icriptive  possession,  and  not  claimed  by  another  party  under  a  special 
itla     Of  this  there  is  an  example  in  Forsyth  v.Durie,  1st  March  M.  9629. 
632  ;  and  in  Brtice  v.  Dalrymple^  23d  December  1709,  an  orchard  m.  9638. 
ying  discontiguous  was  held  to  be  conveyed  under  the  general  words 
'  houses  and  yards."    Even  when  lands  are  included  in  the  title  of 
k  party  as  separate  tenements,  that  docs  not  prevent  another  from 
squiring  right  to  them  as  part  and  pertinent  of  his  property  by 
mmemorial  possession ;  Countess  of  Moray  v.  WemysSy  20th  February  m.  9636. 
675.     In  Magistrates  of  Perth  v.  Earl  of  Weniyss,  19  th  November  a  Sh  82. 
829,  it  was  held,  that  the  intervention  of  a  river  is  no  bar  to  the 
cquisition  of  an  island  by  prescription  as  part  and  pertinent  of  a 
arony,  and  that  the  right  thus  acquired  will  prevail  over  a  title 
without  possession  in  another  party.     A  similar  judgment  was  given 
a  Earl  of  Fife's  Trustees  v.  Cuming^  16th  January  1830,  sustaining  s  Sh.  326. 
he  competency  of  prescribing  a  right  as  part  and  pertinent  in  an 
djoining  muir,  though  expressly  included  in  the  titles  of  another 
arty. 

But,  in  order  to  prescribe  a  right  of  property,  when  there  is  a  Nature  or 
>nveyance  of  parts  and  pertinents,  the  possession  must  be  a  posses-  i^«emj«»  to 
>n  as  of  property,  and  not  by  way  of  servitude  merely  (that  is,  the  right  of  pro- 
ercising  certain  rights,  not  inconsistent  with  the  property  being  in  ^*^«ty. 
>ther),  and  possession  by  way  of  servitude  affords  no  foundation 
prescribing  a  right  of  property  in  competition  with  another  whose 
lession  can  only  be  ascribed  to  a  right  of  property ;  Earl  of  Fife's  9  S.  336. 
siees  v.  Cuming ,  25th   January  1831.     And,  where  lands  are 
ned  as  part  and  pertinent,  the  possession  founded  upon  must 
» been  possession  by  virtue  of  the  property  of  the  principal  sub- 
Therefore,  a  glebe  of  four  acres  surrounded  by  a  barony  having 
possessed  by  the  proprietor  of  the  barony  for  forty  years  in 
quence  of  an  agreement  of  the  presbytery  to  feu  it,  which 
Qent  was  never  completed,  he  was  not  allowed  to  ascribe  his 
uon  to  the  titles  of  the  barony,  or  to  claim  the  subjects  as  part 
rtinent  of  it ;  Scot  v.  Ramsay,  15th  February  1827.  5  S.  367. 

a  general  rule,  that  the  greater  regalia  cannot  be  conveyed.  Greater  re- 
specified  ;   and,  although  it  has  been  doubted  whether  the  if^c^^^^^j,^ 
of  lesser  importance  do  not  require  mention,  also  to  make  tart  and  per- 
SB,  yet  it  was  held,  that  a  right  of  ferry,  which  is  one  of  the  '^**^^^' 
itnora,  is  effectually  acquired  by  prescriptive  possession  under 
of  barony  with  a  clause  of  parts  and  pertinents;  Duke  of  lo  d,  S96. 
Y.  Macintyre,  10th  March  1848.     Although  salmon-fishings 
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being  inter  regalia,  cannot  be  acquired  without  mention,  a  grant 
cum  piscationibus  not  specifying  salmon,  followed  by  forty  years' 
possession,  was  held  to  form  a  good  right ;  Duke  of  Qysensherry  v. 
Viscount  Stormonty  August  1773  ;  but  for  this  purpose  rod-fishing  is 
not  sufficient  possession  ;  DuJce  of  Sutherland  v.  Ross,  11th  June  1836. 
The  same  was  held  in  Milne  v.  Smith,  23d  November  1850.  In 
Ramsay  v.  Duke  of  Roxburghe,  9  th  February  1848,  a  proprietor  infeft 
cum  piscationibus  was  held  to  have  established  a  right  to  salmon 
fishing  in  the  Tweed  by  proof  of  forty  years'  fishing  with  cairn-nets 
attached  to  the  banka  The  right  of  trout-fishing  was  held  to  be  con- 
veyed as  part  and  pertinent,  in  the  case  of  Carmichael  v.  Colquhoun, 
20th  November  1 787  ;  and,  in  the  later  decision  of  Mackensie  v. 
Rose,  26th  May  1830,  it  was  held,  that  a  proprietor  of  lands  adjacent 
to  a  river  is  entitled  to  fish  for  trout,  so  far  as  his  property  extends, 
with  rods,  but  not  with  net  and  coble,  or  in  any  way  prejudicial  to 
the  salmon-fishings,  and  that  this  is  a  privilege  inherent  in  his  right 
of  property.  To  the  same  effect  is  Ma^cdonald  v.  Farquharson,  14th 
December  1836.  The  right  of  fishing  implies  a  right  of  access  to  the 
banks  of  the  river  in  the  way  least  oppressive  to  the  adjoining  heri- 
tors ;  Miller  v.  Blair,  22d  November  1825  ;  upon  the  principle,  that 
the  grant  of  anything  implies  whatever  is  requisite  for  its  use,  as  the 
gift  of  a  fountain  would  be  unavailing  without  liberty  of  access  to 
enjoy  it. 

While  the  clause  of  parts  and  pertinents  is  sufficient  to  transmit 
whatever  is  capable  of  being  acquired  under  that  character,  it  is  an 
established  rule,  on  the  other  hand,  that  whatever  does  not  fall  under 
the  description  of  part  and  pertinent,  as  a  right  of  salmon-fishing, 
or  a  subject  beyond  the  limits  of  lands  specially  bounded,  must  be 
mentioned  in  the  dispositive  clause,  in  order  to  its  being  conveyed. 
It  will  be  unavailing,  that  anything  intended  to  be  conveyed  is  men- 
tioned in  other  clauses,  for  these  have  not  a  transmitting  power.  It 
is  the  dispositive  clause  which  ascertains  and  transmits  the  subjects 
to  which  the  grantee  is  to  have  right.  None,  therefore,  are  trans- 
mitted unless  they  are  mentioned  in  it.  Of  this  rule  there  is  an  illna- 
tration  in  the  case  oi  Earl  of  Aboyne  v.  Farquharson,  16th  November 
1814,  where  a  party  claimed  a  right  of  hunting  over  the  property  of 
another  on  the  strength  of  the  words,  cum  au^upaiionibus  et  t^enolum- 
thus.  These  words,  however,  were  not  in  the  dispositive  clause  of  his 
title,  but  in  the  tenendas,  of  which  the  office  is  not  to  transfer  the 
right,  but  to  describe  the  tenure  by  which  it  is  held,  and  the  Court 
being  of  opinion,  that  hunting  was  a  right  which  does  not  naturally 
arise  as  part  and  pertinent,  and  too  important  to  be  acquired  as  a 
servitude,  the  claim  was  disallowed,  and  the  decision  was  affirmed, 
22d  April  1818. 

In  conclusion,  it  only  remains  to  notice  here,  that,  when  a  right  is 
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conveyed  per  expressum,  it  is  preferable  to  a  claim  under  a  clause  of  Express  right 
part  and  pertinent;  Scot  v.  Lindsay,  22d  July  1635.     Here  infeft- ^^^/^f  ~ 
ment  in  a  loch  per  easpressum — that  is,  the  loch  being  specially  ato  pertimeht. 
disponed  by  name  in  the  conveyance — was  preferred  to  a  prior  in-  M- 12771. 
feftment  in  lands  immediately  adjoining  the  loch  which  contained 
the  words  cum  lacu  et  piscationibus,  but  no  express  conveyance  of 
the  loch. 

At  the  end  of  the  description,  it  is  usual  to  name  the  parish  in 
which  the  subjects  lie  ;  and,  if  they  are  in  more  than  one,  the  name 
of  its  own  parish  and  shire  is  subjoined  to  each  portion  of  the  de- 
scription. 

As  the  dispositive  clause  is  the  measure  of  the  vassal's  right,  any  D^isposmvE 
reservations  in  favour  of  the  superior — for  example,  of  mines  and  ^^"**^  ^^^'^ 

1  i»       1  .    1  11.  111  1  1         CONTAIN  THE 

minerals,  or  of  other  rights — ought  to  be  introduced  here ;  and,  under  rights  re- 
the  forms  of  the  recent  Statute,  this  is  the  only  clause  in  which  they  ^^^^^  ^^ 

'  .     •'  ,  •'    SUPERIOR. 

can  with  propriety  be  introduced  ;  but,  to  relieve  this  part  of  the  sub- 
ject of  further  detail  at  present,  in  order  that  the  general  form  of  the 
feudal  investiture  may  be  more  readily  apprehended,  we  shall  defer 
the  observations  which  maybe  necessary  with  regard  to  rights  specially 
reserved  to  the  superior,  until  we  shall  have  completed  the  examina- 
tion of  the  charter  and  sasine. 

In  leaving  the  dispositive  clause  it  may  be  again  mentioned,  that 
its  importance  as  the  controlling  member  of  the  deed  cannot  be  too 
carefully  borne  in  mind.  As  the  effect  of  an  English  deed  is  deter- 
mined by  what  is  contained  in  the  premises,  so,  with  us,  any  omission 
in  the  dispositive  is  not  supplied  by  insertion  in  other  clauses,  because 
the  grantor  in  these  clauses  does  not  transmit,  but  does  something 
supplementary  to  the  transmission,  of  which  the  nature  and  extent 
are  already  determined  by  the  words  of  the  dispositive  clause.  One 
effect  of  the  forms  introduced  by  the  Lands  Transference  Act  will  be 
in  a  large  measure  to  preclude  the  occurrence  of  such  questions  in 
titles  originating  after  its  date  ;  but  the  rules  of  law  for  determining 
the  effect  of  conflicting  expressions  in  different  clauses,  or  the  intro- 
duction into  one  clause  of  what  properly  belongs  to  another,  must 
always  be  important  in  determining  the  rights  resulting  from  titles  of 
a  date  previous  to  that  Statute. 

Term  of  Entry, — In  the  style  we  are  examining,  the  dispositive  Term  of kktry 
clause  is  followed  immediately  by  the  tenendas  ;  but  it  will  now  be 
proper,  in  accordance  with  the  first  section,  and  Schedule  A,  of  the 
10  ft  11  Vict.  cap.  48,  to  insert  at  the  end  of  the  dispositive  a  clause 
declaring  the  term  of  entry,  which  is  done  in  the  simple  words,  "  with 
**  entry  at  the  term  of"  (Whitsunday  or  Martinmas,  and  year,  as  agreed 
on).  It  is  true,  that  the  Act,  by  its  title,  refers  to  the  transference 
of  lands,  and,  by  its  preamble,  is  applicable  to  "  all  dispositions  and 
**  conveyances,  and  other  deeds  and  instruments  necessary  for  the 
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"  transmission  of  lands  and  other  heritages  in  Scotland,  not  held 
"  burgage."  But  the  original  charter,  although  constituting  a  new 
dependency,  is  truly  a  conveyance  of  lands  ;  and  it  is  evidently  im- 
portant with  a  view  to  harmonizing  the  whole  system  of  conveyances, 
that  the  requirements  of  the  Statute,  although  not  applicable  in  every 
respect  to  this  deed,  should  be  complied  with,  so  far  as  they  do  apply. 
The  effect  of  declaring  the  terra  of  entry  will  appear,  when  we  examine 
the  clause  of  assignation  of  the  rents. 

Its  orioihal  3.  Tenendos. — This  clause  takes  its  name  from  its  first  word  in  the 
PCRPO&E9.  I^tin  charter.  It  was  originally  combined  with  the  habendum^  and 
served  these  three  purposes,  viz. :  (1.)  To  express  the  grant  by  its  par- 
ticulars and  appurtenances,  for  which  purpose  there  was  inserted  with 
great  prolixity  a  list  of  accessories,  privileges,  servitudes,  and  generally 
every  description  of  right  connected  with  the  estate.  This  had  long 
disappeared  from  the  charter  of  a  subject-superior,  but  was  retained 
at  full  length  in  Crown  charters  ;  from  which  also  it  will  now  be  ex- 
ploded by  the  operation  of  the  Act  10  &  11  Vict.  cap.  51,  passed  to 
amend  the  practice  with  regard  to  Crown  charters  (2.)  The  next 
original  pui*pose  of  the  tenendasviBA  to  limit  theestate,and  this  portion 
of  it  was  called  the  habendum^  the  object  of  which,  as  we  have  seen,  is 
accomplished  by  inserting  the  destination  in  the  dispositive  clause 
(3.)  The  third  purpose,  and  that  which  it  still  retains,  is  to  express 
the  kind  of  holding.  Here,  as  we  have  seen,  is  the  chief  difference 
between  English  and  Scotch  feudal  conveyancing,  the  holding  in 
England  being  limited  by  the  Statute  Quia  emptores  to  a  tenure  im- 
mediately of  the  chief  lords  of  the  feu,  while  in  Scotland  there  is  no 
restriction  in  the  granting  of  subordinate  or  subaltern  holdings. 
Tenendos  does      "^e  have  already  pointed  out  the  impotency  of  the  clause  o{  tenendos 

KOT  TKAN8MIT  A  •'    *  . 

RIGHT.  to  confer  any  right  of  property  not  transmitted  by  the  dispositive 

F.  C.  clause,  of  which  we  had  an  example  in  the  case  of  Earl  of  Aboyne  v. 

Farquharson,  16th  November  1814.  As  the  rule  is  very  important, 
and  must  continue  to  be  so  in  questions  arising  out  of  old  titles,  which 
contain  a  careful  enumeration  of  particulars  not  expressed  in  the  dis- 
positive, it  must  be  borne  in  mind,  that  this  enumeration,  the  terms 

1. 524, 3d  Edn-  of  which  will  be  found  in  the  Crown  charter  in  the  Style-book,  adds 
nothing  to  the  grantee's  right,  because  whatever  is  part  and  per- 
tinent of  the  lands  conveyed  is  carried  by  the  charter,  although  it  be 
not  mentioned,  and  anything  which  is  not  part  and  pertinent  cannot, 
as  we  have  already  seen,  be  transmitted  by  the  insertion  of  it  in  the 
tenandas,  the  latter  clause  being  merely  explanatory  of  the  dispositive. 

M.  225G.  The  principle  is  distinctly  shown  by  the  case  of  Keith  v.  Orahame,  25th 

January  1668,  where  the  half  of  a  barony  being  disponed,  with  the 
words  cum  maris  et  maresiism  the  tenendos^  it  was  held,  that  the  entire 
property  of  a  moss  belonging  to  the  barony  had  remained  with  the  dis- 
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poner,  and  was  carried  by  his  subsequent  disposition  of  the  other  half 
of  the  barony.  At  the  same  time,  while  the  tenendas  cannot  trans- 
mit a  right,  it  may,  in  some  cases,  raise  a  presumption  in  favour  of 
the  grantee,  so  as  to  entitle  him  to  establish  a  right  by  evidence  of 
possession ;  but  it  is  certain,  that  without  such  possession  no  right  is 
conferred  In  the  case  of  Bain  v.  Lord  Duffus,  4th  March  1834,  a  12  S.  522. 
conveyance  of  lands  with  "  all  and  sundry  mosses,  muirs,  pasturages," 
etc.,  in  the  dispositive  clause,  was  held  to  confer  no  right  to  a  com- 
monty,  because  no  sufficient  acts  of  property  were  proved.  This 
applies  cL  fortiori  to  the  clause  of  tenendas.  The  meaning  of  the 
various  antiquated  terms  contained  in  the  old  form  of  the  tenendas 
is  explained  with  much  learning  by  Mr.  Ross,  and  by  Mr.  Erskine  in 
his  title  upon  the  vassal's  right  by  getting  the  feu.  ii.  iqq^ 

This  clause  is  now,  then,  limited  practically  to  these  two  purposes,  Modern  pdr- 
viz.,  to  point  out  the  superior  of  whom  the  lands  are  to  be  holden,  and  ^?^^^ 
to  prescribe  the  particular  kind  of  tenure.    In  the  example  before  us, 
it  is  a  feu-holding,  and,  the  purpose  of  the  original  charter  being  to 
create  a  new  dependency,  the  superior  is  necessarily  the  granter.    The 
clause,  therefore,  runs  : — "  To  be  holden  and  to  hold  all  and  sundry  the  Form  of 
"  lands  and  others  above  disponed  by  the  said  B,  and  his  foresaids  o/"  clause  op 
"  and  under  me,  and  my  heirs  and  successors  whomsoever^  as  their 
"  immediate  lawful  superiors  of  the  same"    This  is  a  holding  de  me — 
that  is,  a  holding  permanently  subordinate  to  the  granter  and  his 
successors.     It  is  not  contemplated  that  the  grantee  shall  ever  hold 
of  the  grantor's  superior,  whether  the  Crown  or  a  subject,  and  there 
is  no  provision  made,  therefore,  for  that  purpose.     The  clause  pro- 
ceeds : — "  infeufarm"  {i.e.,  for  payment  of  a  feu-duty  or  rent),  **fee*' 
(ie.,  on  the  feudal  conditions  of  service,  here  limited  to  the  feu-duty 
and  casualties),  "  and  heritage"  {i.e,,  with  descent  to  the  heir-at-law) 
**for  ever,  by  ail  the  righteous  meiihs  and  marches  thereof  as  the 
**  9ame  lie  in  length  and  breadth,  with  houses,  biggings"  etc,  (this  is 
ihe  abbreviated  remnant  of  the  ancient  enumeration  of  particulars), 
^  freely,  quietly,  well,  and  in  peace,  without  any  revocation  or  obstacle 
**  whatsoever."    The  Transference  of  Lands  Act  does  not  appear  to 
effect  the  clause  of  tenendas  in  the  original  charter.     It  provides  an 
i^breviated  obligation  to  infefb.    But  the  original  charter  contains  no 
specific  obligation  to  infeft.     In  it  that  obligation  is  implied  by  the 
^veyance,  and  the  second  section  of  the  Act,  which  explains  the 
^fOTi  of  the  obligation  to  infeft,  shows,  that  it  refers  to  cases  in 
^kich  a  present  or  ultimate  holding  of  the  grantor's  superior  is  con- 
templated, and  not  to  the  case  of  the  original  charter,  where  the  hold- 
ing is  of  the  granter  only. 

4.  Reddendo, — This  clause,  which  also  derives  its  name  from  the 
&8t  word  in  its  Latin  form,  fixes  the  particular  duty  or  service  to  be 
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paid  or  rendered  by  the  vassal  to  the  superior  ;  for  it  is  a  necessary 
characteristic  of  a  feu,  that  it  stipulates  a  service,  and,  even  where  it 
is  intended  that  no  substantial  interest  shall  remain  in  the  granter, 
still  the  feudal  form  must  be  adhered  to  by  the  insertion  of  an  elusory 
duty.  In  familiar  language,  the  name  of  the  clause  is  applied  to  the 
duty  itself. 

Civil  services.      It  is  rare  now  to  prescribe  actual  services  in  the  feudal  grant,  and 

we  have  seen,  that  military  services,  which  were  at  first  the  presumed 
condition  of  the  grant,  have  been  abolished.  But  reasonable  civil 
services  are  still  lawful,  and  may  be  enforced,  of  which  there  is  an 

M.  14497.        example  in  Monro  v.  Mackemie,  20th  June  1763,  where  the  service 

M.  14495.        was  to  drive  peats ;  and  in  that  previous  case  of  Duke  of  Argyle  v. 

Creditors  of  Tarbert,  5th  February  1 762,  where  the  vassal  was  bound 
at  his  own  expense  to  keep  and  uphold  a  boat  of  six  oars,  and  to 
provide  the  same  with  six  rowers  and  a  steersman,  and  all  things 
necessary  for  the  use  of  the  superior  and  his  family,  and  to  keep  the 
mansion-house  wind  and  water  tight,  the  Court  held,  that  these  were 
not  personal  services,  and  did  not  fall  under  the  Statute,  and  that  the 
future  feu-rights  of  the  estate  ought  to  contain  them  in  the  reddendo. 
Although  agricultural  services  are  lost  if  not  exacted  within  the  year, 
this  rule  does  not  apply  to  payments  in  kind,  as  kain  fowls  ;   Young 

M.  13071.        V.  Bruce,  7th  December  1693  ;  and  if  these  run  into  arrear,  the  supe- 
rior is  entitled  either  to  delivery  in  kind,  or  to  the  market  value  for 

14  8  162         ^^^  respective  years;  Duke  of  Hamilton  \,  Mather^  15th  December 

2  Sb!  &  M'L.     1835  ;  affirmed  12th  May  1837. 
^^'      '  In  the  style  before  us,  the  feu-duty  is  an  annual  sum  of  money 

at  two  terms  in  the  year. 

Vassal  per-  The  vassal  is  by  the  feu-contract  personally  liable  to  the  superior 

soMALLY  LIABLE  f^j.  ^\^q  fcu-dutics,  and  he  remains  so,  even  after  he  has  sold  the  lands, 

FOB  PKU-  .  . 

DUTIES.  until  the  new  purchaser  is  entered  with  the  superior ;  Wallace  v.  Fer- 

M.  4195.  guson,  29th  June  1 739.*    No  interest  is  exigible  upon  feu-duties,  un- 

*  By  the  feuar  graDting  a  separate  boDd  to  his  superior  for  the  feu-duty,  there  may  be 
constituted  a  personal  obligation  prestable  against  the  original  feuar  and  his  representatiret 
in  perpetuum — independent  entirely  of  the  feudal  obligation  in  the  charter — and  not  to  be  got 

1  Macq.  App.  rid  of  by  alienating  the  subjects  in  respect  of  which  the  feu-duty  is  paid  ;  King^$  CoUege  cf 
526.  Aberdeen  v.  Z^idy  James  JBay,  11th  August  1854,  reversing  the  judgment  of  the  Court  of 
14  D.  675.  Session,  11th  March  1852.     Here  the  terms  of  the  obligation  were,  that  the  Tassal  "  bound 

"  and  obliged  himself,  his  heirs,  executors,  and  successors,  duly  and  regularly  to  make  pay- 
"  ment"  to  the  superior  of  the  feu-duty  stipulated  in  the  separate  charter.    In  the  case  of 
14  D.  680.  Broum's  Trustees  v.  Webster^  1 1th  March  1852,  the  party  bound  himself,  his  heirs,  execnton, 

*  and  successors  whomsoever,  to  content,  pay,  and  deliver  to  the  seller  a  sum  of  £375,  8s.  in 
name  of  ground-rent  or  feu-duty.  The  Court  of  Session  pronounced  a  similar  decision  to 
that  in  the  former  case,  finding  that  the  obligation  for  the  feu-duty  followed  the  subjects,  and 
did  not  subsist  for  ever  against  the  original  purchaser  and  his  representatives.  The  House 
of  Lords  reversed,  and  held  that  the  obligation  was  perpetual,  and  not  to  be  got  nd  of  by  the 

2  Macq.  App.     ™®™  transference  of  the  property ;  Elmsley  v.  Broum,  etc^  26th  March  1855.     In  both 
40.  these  cases  the  bonds  were  granted  in  implement  of  articles  of  roup,  which  bound  the  pur- 
chaser to  grant  a  separate  personal  obligation  for  the  feu-duties.    Such  a  personal  obligation 
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less  it  bo  contracted  for,  until  a  judicial  demand  is  made,  but  interest 

is  due  from  the  date  of  a  summons ;  Tweeddale  v.  AyUnin,  2d  Marcli  4  D,  stiS. 

1842. 

Tlie  reddendo  provides  also  for  the  casualty  of  relief,  and  for  the  TAK*t:oM  m 
composition,  "  doubling  the  said  feu-duty  the  first  year  of  the  entry  ^^ '*"n'*»""o" 
"  each  heir  and  singular  successor."  We  have  already  seen,  that  the 
heir's  liability  is  the  same,  whether  this  stipulation  is  made  or  not  As 
regards  singular  successors,  the  effect  of  the  clause  is  to  restrict  the 
superior's  right,  which  would  otherwise  extend  to  a  year's  rent  or  profit 
as  derived  by  the  vassal.  The  effect  of  the  words,  "  doubling  the  said 
" /ea-duiy,"  is  to  make  the  heir  and  singular  successor  liable  in  one 
year's  payment  besides  the  payment  for  the  year  current  at  his  entry. 
But,  if  the  terms  used  arc,  "  doubling  the  said  feu-duty  the  first  year 
"  of  the  entry,  etc.,  and  tliat  over  and  above  tJte  feu-duty  for  tlte  year 
"  wherein  the  entry  is  made,"  then  the  liability  is  for  two  years'  feu- 
duty  besides  that  of  the  year.  The  same  was  held  in  Earl  of  Zetland  3  D-  n^'t- 
V.  Citrron  Company,  30th  June  1841,  where  the  expression  was,  a 
iuplicand  of  the  said  feu-duty,  over  and  above  the  feu-duty  of  the 
year.  In  this  case  an  inquiry  was  made  into  the  practice,  and  a 
tabular  view  contained  in  the  report  gives  seven  diifcrent  forms  of  the 
;lau3C,  all  inferring  the  payment  of  three  years'  feu-duty. 

5.  The  Clauseof  Warrandice. — -This  is  an  obligation  springing  na-  Okioihofw. 
turally  and  directly  from  the  purpose  of  the  feudal  contract.  It  was  ''*'"*"^''- 
implied  in  its  very  nature,  that,  in  return  for  the  vassal's  services,  the 
superior  should  protect  him  in  his  possession  of  tho  feu.  Their  in- 
terests were  so  blended  together,  that  any  attack  upon  the  one  was 
necessarily  an  invasion  of  the  rights  or  security  of  the  other ;  and,  aa  Fobm  up 
the  vassal  was  bound  to  present  himself  equipped  for  the  field  at  the 
call  of  liis  over-lord,  so  the  superior  was  equally  bound  to  do  battle  for 
the  rights  of  his  vassal,  when  these  were  invaded  ;  hence  tho  word 
toarrant,  through  the  medium  of  the  French  guerre,  and  English  war 
— an  etymology  entirely  agreeable  to  the  ancient  terms  of  the  clause, 
Contra  omnes  gentes  vxirrantigabo.  The  modem  terms  of  the  clause 
'face  their  origin  with  equal  significance  to  the  period  when  trials 
upon  warrandice  were  determined  by  single  combat.  The  words  are: — 
"  Which  lands  and  others  above  disponed,  with  tliis  feur-right,  and  tlie 
"  infefinient  to  follow  hereon,  I  bind  and  oblige  me,  and  my  foresaids, 
U>  warrant  to  the  said  B.,  and  his  foresaids,  at  all  hands,  and 
Qgainst  all  mortals,"  or,  as  is  sometimes  seen,  "  against  all  deadly." 
But,  if  this  was  a  condition  inherent  in  the  feudal  compact,  the  vassal's 
"Bcurity  did  not  require  its  insertion  in  tho  charter,  since  the  superior 

*(ap<ituily  nuj  enn  be  coaitituKd  b;  EnMrrtioii  ofa  clause,  import! og  that  eflbct,  in  the  n  q  ^u 
"■bgoMiit  bj  whicti  tb«  fendal  ri|;ht  U  originslljr  creiited ;  Small  v.  Milliir,  3d  Febmaiy  ]  Hacq.  App. 
^,  MrcTcned  on  appeal,  nth  March  I$S3.  M6. 
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was  bound  by  their  very  relation  to  protect  him.  This  provision 
then  was  first  introduced,  according  to  Blackstone,  as  a  protection 
to  purchasers  against  the  operation  of  the  strict  feudal  maxim  which 
prohibited  alienation  of  the  feu,  the  security  which  it  afforded  being 
this,  that,  as  he  was  presumed  to  have  paid  a  price,  the  family  of 
the  vassal  who  inherited  the  price  were  bound  by  their  ancestor's 
obligation  of  warrandice  to  repay  it,  if  the  heir  challenged  the  sale. 

Having  already  treated  fully  of  the  subject  of  warrandice,  we  shall 
not  enter  into  any  detailed  recapitulation  here,  but  shall  refer  to  the 
explanations  formerly  given  of  the  nature  of  warrandice  generally — of 
its  effect,  when  not  expressed,  but  left  to  be  implied  from  the  nature 
of  the  transaction — and  of  its  extent  according  to  the  different  degrees 
of  simple,  personal,  absolute,  and  real  warrandica  In  more  imme- 
diate connexion  with  the  present  subject,  it  must  be  remembered, 
that,  in  conveyances  of  land,  warrandice  is  chiefly  important  with 
reference  to  the  sufficiency  of  the  titla  Absolute  warrandice,  which 
is  that  in  the  clause  before  us,  imports  that  the  title  given  to  the 
grantee  is  unchallengeable,  but  not  that  the  lands  shall  be  free  from 
damnum  fatcUe.  We  have  seen  also,  that  warrandice  does  not  rear 
a  claim  in  favour  of  the  grantee,  until  the  subject  has  been  evicted; 
and  that  his  claim  is  not  limited  to  the  price  and  interest,  but  extends 
to  the  value  of  the  subject  at  the  date  of  eviction.  The  abbreviated 
form  of  this  clause,  introduced  by  the  Transference  of  Lands  Act, 
consists  simply  of  these  words — '*  I  grant  warrandice/*  which,  by 
section  3d,  are  declared,  unless  specially  qualified,  to  imply  absolute 
warrandice  as  regards  the  lands.  It  is,  therefore,  carefully  to  be  ob- 
served, that,  by  the  force  of  this  Statute,  these  general  words  have 
now  a  different  effect  from  that  which  they  would  formerly  have  pro- 
duced. Formerly,  a  general  obligation  to  warrant  implied  warrandice 
according  to  the  nature  of  the  transaction.  If  the  conveyance  was 
gratuitous,  it  bound  the  grantor  to  do  in  future  iTothing  inconsistent 
therewith  ;  if  it  was  for  a  full  onerous  consideration,  then  it  implied 
absolute  warrandice.  Since  the  Statute,  however,  makes  the  general 
clause  in  a  disposition  of  lands  import  absolute  warrandice,  unless  it 
is  qualified,  the  Conveyancer  must  be  careful,  in  preparing  grants  or 
transmissions  for  causes  gratuitous  or  not  fully  onerous,  to  insert  a 
qualification  of  the  general  words  of  warrandice,  otherwise  the  grantor 
will  be  liable  in  absolute  warrandice,  notwithstanding  the  nature  of 
the  transaction.  If  it  shall  be  deemed  expedient  to  leave  the  war- 
randice to  be  determined  by  law  when  any  question  shall  arise,  then 
the  clause  must  be  entirely  omitted. 

The  following  observations  and  cases  may  be  noted,  in  confirmation 
or  further  illustration  of  the  introductory  treatment  of  this  subject 
already  referred  to : — 

The  import  of  personal  warrandice  being,  that  the  granter  has 
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lone,  and  shall  do,  no  act  prejudicial  to  the  grantee,  the  granter,  Where  evic- 
herefore,  incurs  no  liability  by  eviction  which  is  not  imputable  to  putab^to 
lim.     In  the  case  of  Craig  v.  Hopkin,  January  1732,  an  attempt  ®«^»™*  <>' 
ras  made  to  obtain  repetition  of  the  price  of  an  estate  evicted  from  ^^  16623. 
he  seller  ;  but  the  claim  was  successfully  resisted,  upon  the  ground 
hat  the  seller  was  bound  only  in  warrandice  from  fact  and  deed,  and 
hat  the  eviction  had  not  been  through  his  fault.     Although  warran-  Waerakdicb 
lice  entitles  the  grantee  to  relief  of  burdens  affecting  the  subject  not  ^"  *^  "■ 
tated  to  the  grantee,  this  rule  does  not  extend  to  petty  liabilities  rious  petty 
rhich  are  notorious  and  inconsiderable ;  Gordonston  and  Nicolson  v.  ^-^bu^ties. 
^atoriy  March  1682.     Here  the  complaint  of  the  purchaser,  that  the  M.  16606. 
mds  were  subject  to  a  servitude  of  casting  peats,  was  disregarded. 
Ls  posterior  loss  from  deterioration  by  fatality  affects  the  purchaser  Does  war- 
oly,  so  he  must  bear  also  whatever  after  burden  is  imposed  by  the  "^n^^cb  apply 
ublic  authority  of  Statute.     This  is  the  doctrine  of  Erskine  ;  and  he  posed  ry  pcr- 
ites  a  decision  in  support  of  it,  although  the  contrary  was  afterwards  \^^y*^^l  oo 
)und  in  Bonar  v.  Lyon^  20th  February  1683,  as  it  had  been  in  pre-  m.  leeoe! 
ious  cases,  where  disponers  of  land  were  found  liable  on  eviction  for 
lebes  designed  under  the  authority  of  a  previously  existing  Statute. 
ut  the  doctrine  referred  to  has  now  been  autlioritatively  fixed  as  Warrahdice 
^irulatinc:  future  ausfmentations  of  stipend,  which,  although  imposed  ^^^^^^  ^oo* 

®-  .  1  .       .  m  1  1       •  1     •  o  1.  MEKTATIOH  OF 

nder  a  previously  existing  Statute,  do  not  give  a  claim  of  warrandice,  btipemd. 
nless  they  are  expressly  specified  as  undertaken  by  the  granter, 
ecause  stipend  and  augmentations  are  burdens  in  naturalihus  of  the 
ominium  utile,  and  in  a  feu-grant  it  requires  express  terms,  admitting 
►f  no  other  interpretation,  to  take  this  burden  off  the  vassal,  and  lay 
t  on  the  superior ;  Earl  of  Hopetoun's  Trustees  v.  Coplands,  8th  De-  F.  C. 
oember   1819,  and  previous  cases  cited  in  a  note  of  the   Judge's 
opinions,  which  rejected  the  decision  in  the  previous  case  of  Earl  of 
Sopetoun  v.Jardine,  3d  July  1811.*     The  general  principle,  that  the  F.  C. 
pitrties  cannot  be  held  to  have  had  in  view  burdens  imposed  under 
Statutes  not  existing  at  the  date  of  the  charter  or  contract,  is  now 
inclusively  sanctioned  by  the  unanimous  judgment  of  the  Court  in 
Scott  V.  Edmundy  25th  June  1850,  where  a  superior  having  bound  12  D.  1077. 
■inself  in  1789  to  relieve  the  vassal  of  all  payment  of  teind,  mini- 
^r'a  stipend,  and  all  public  and  parochial   burdens  whatsoever 
^posed  and  to  be  imposed  on  said  lands,  and  public  burdens  having 
*^Q  imposed  by  Statutes  in  1812  and  1839,  it  was  held  that  the 
^^I  was  not  entitled  to  relief  from  assessments  made  under  the 

*  When  tbis  burden  bas  been  undertaken  bj  tbe  superior  in  express  terms,  tbe  obliga- 
"^  triDgmits  witb  tbe  lands  and  a  singular  successor,  altbougb  be  bave  no  direct  assig- 
**^  to  tbe  clause  of  warrandice,  is  still,  as  proprietor  of  tbe  subjects,  entitled  to  enforce 
*^  obligation  of  relief  against  tbe  superior.  Tbis  was  decided  in  conformity  with  tbe 
Jp^itm  of  tbe  miyoritj  of  tbe  wbole  Court,  but  tbe  majority  consisted  only  of  one,  and  tbe 
•«tem  bas  been  appealed  ;  Stewart  t.  Duke  of  Montrose,  15th  February  I860.— Fide  in-  22  D.  765. 
*%  Disposition  with  double  manner  of  holding. 
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authoritj  of  these  Statutes,  but  only  from  burdens  imposed  or  to  be 
imposed  by  virtue  of  laws  in  existence  in  1 789. 

Although  no  claim  of  warrandice  arises  before  eviction,  yet  it  U 
prudent  to  intimate  the  threatened  eviction,  and  the  proceedings  under 
it,  to  the  grantor,  in  order  that  he  may  not  have  it  in  his  power  to 
object  that  a  competent  defence  was  omitted.  But  it  is  only  as  a 
discretionary  step  that  intimation  need  be  made,  for  it  is  no  defence 
to  the  grantor,  that  he  was  not  made  a  party  to  the  suit  under  which 
eviction  took  place,  unless  he  can  point  out  a  plea  which  would  haye 
availed,  and  was  not  stated ;  Clark  v.  Chrdon,  23d  June  1681.  When 
the  objection  to  the  title  is  glaring,  the  grantee  has  his  recourse  with- 
out making  any  defence,  for  no  one  is  bound  to  maintain  a  right 
which  is  plainly  untenable.  This  is  one  of  the  points  decided  in 
Downie  v.  Campbell,  31st  January  1815.  When  the  lands  are  let,  the 
current  leases  are  excepted  from  the  warrandice,  reserving  to  the 
grantee  to  impugn  them  upon  any  ground  which  will  not  give  the 
tenants  recourse  against  the  grantor. 

As  an  example  of  warrandice  incurred,  reference  may  be  made  to 
Russell  v,Malcolm,etc,,  25th  February  1853.  There  minerals  were  sold 
with  certain  specified  rights  and  privileges  to  the  purchaser  as  regarded 
the  use  of  the  surface  of  the  ground  in  working,  carrying  away,  eta 
Before  the  purchaser's  right  had  been  feudalized  by  conveyance  and 
infeftment,  part  of  the  surface  was  acquired  by  a  railway  companj, 
after  whose  infeftment  the  seller  of  the  minerals  could  not  give  an 
effectual  title  to  the  rights  and  privileges  stipulated,  these  being  in 
some  respects  greater  than  those  conferred  by  common  law  or  by  the 
Railway  Clauses  Act.    The  sellers  were  found  liable  in  damages. 
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6.  Clause  of  assignation  of  writs  and  rents, — (I.)  The  purpose  of  the 
clause  of  assignation  of  writs  is  to  enable  the  grantee  to  vindicate  bb 
right  against  challenge,  by  showing  that  his  predecessors  and  authon 
have  possessed  the  subject  during  the  period  of  the  long  prescription 
upon  regular  and  complete  titles.  When  the  circumstances  allov 
of  it,  the  titles  are  not  only  assigned,  but  delivered,  and,  by  oaf 
previous  practice,  when  they  were  delivered,  a  declaration  of  thefMi 
was  inserted  immediately  before  the  clause  of  registration.  By  the 
new  statutory  form  the  assignation  of  the  title-deeds  includes  aloof 
with  it  a  declaration  of  the  delivery.  The  words  are : — "  /  assigf^  ^ 
"  writSy  and  have  delivered  the  same  according  to  inventory  ;"  and,  by 
the  3d  section  of  the  Act,  it  is  provided,  that  this  clause,  unless  sp^ 
cially  qualified,  shall  be  held  to  import  an  absolute  and  unconditional 
assignation  to  such  writs  and  evidents  and  to  all  open  procuratorie> 
and  precepts  therein  contained  to  which  the  disponer  has  right 
Upon  this  it  is  to  be  observed  here,  that  as  the  feu-charter  generally 
conveys  a  portion  only  of  the  superior's  lands,  the  titles  remain  with 
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lim,  and,  therefore,  there  can  be  no  declaration  of  delivery.  But  the 
^ntee's  interest  is  secured  by  an  obligation  to  make  the  titles  forth- 
!oming  to  him  when  required.  And,  again,  as  the  bare  assignation 
n  terms  of  the  Statute  would  impart  an  absolute  and  unconditional 
ransfer  of  the  writs  and  their  clauses,  but  such  a  transfer  might  be 
nconsistent  with  the  interest  remaining  to  the  superior  for  the  rest 
»f  his  property,  the  clause  must  be  qualified,  in  order  to  limit  the 
prantee's  right  to  the  titles  so  as  to  correspond  with  the  grant.  This, 
ks  regards  both  the  assignation  and  delivery,  may  be  accomplished  by 
ising  the  assigning  words  of  the  Statute,  thus  qualified : — "  And  I  Form  of 
'  assign  the  writs  to  the  effect  of  maintaining  the  said  B,,  and  his  ^^^"®** 
^foresaids  in  the  right  of  the  subjects  hereby  conveyed ;  and,  as  the 
'  same  cannot  be  herewith  delivered  up,  I  oblige  myself  and  my  fore- 
'  saids  to  maJce  them  forthcoming  to  the  said  B,  and  his  foresaids 
*  upon  all  necessary  occasions,  upon  a  proper  receipt  and  obligation 
'for  re-delivery  within  a  reasonable  time,  under  a  suitable  penalty." 
Such  accommodation  of  the  new  clauses  to  the  nature  of  the  parti- 
cular deed  is  clearly  competent  under  the  terms  of  the  1st  section  of 
;he  Act,  which  authorizes  their  adoption  in  the  form,  or  "  as  nearly 
'  as  may  be,''  in  the  form,  set  forth  in  the  schedule  ;  and  the  3d  sec- 
tion, explaining  their  import,  expressly  contemplates  that  they  may 
HI  be  qualified.  Although  the  title  deeds  are  not  delivered,  it  is  very 
!idyisable  that  the  grantee  receive  an  inventory  of  them  certified  by 
the  grantor,  which  will  both  serve  for  evidence  of  the  steps  of  the 
title,  and  save  dispute  when  access  to  the  deeds  is  required.  The 
importance  of  right  to  the  titles,  and  of  securing  access  to  them,  is  Use  of  assiq- 
shown  by  Proctor  v.  Anderson,  29th  June  1837.  Here,  in  a  competi-  ^^'"^^^  "^ 
tion,  a  disposition  and  sasine  were  objected  to  as  vitiated,  but  the  15  s.  1219. 
title  of  the  claimant  s  author  being  unexceptionable,  that  was  held 
to  protect  him  against  the  challenge,  for,  although  his  own  title 
should  be  reduced,  that  of  his  author's  remained  preferable  to  the 
other  claimants. 

(2.)  By  the  former  styles  the  grantor  assigns  the  rents  from  and  Assignation  of 
after  a  term  specified,  which  is  declared  to  be  the  term  of  entry.  ^*^'"- 
According  to  the  new  form,  we  have  already  seen  that  the  term  of 
^try  is  inserted  at  the  end  of  the  dispositive  clause.     Here,  there- 
fcte,  we  may  adopt  the  statutory  form,  viz.,  "  /  assign  the  rents/' 

The  import  of  this  clause  has  received  an  important  qualification 
ky  the  3d  section  of  the  Statute,  but  the  effect  of  that  will  more  pro- 
pGfly  claim  our  attention  in  treating  of  the  disposition,  as  it  is  chiefly 
^  sales  of  land  that  the  qualification  comes  into  force.  As  regards 
»^o  feu-charter,  it  is  sufficient  to  bear  in  mind  that  the  clause  now, 
••  formerly,  will  give  the  grantee  right  to  the  rent  of  the  subject  for 
^6  possession  after  the  term  of  entry,  unless  by  the  lease  the  rent 
^8uch  possession  was  payable  before  the  term  of  entry.    The  use  of 
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Use  of  clause  this  clause  is,  that  it  gives  the  grantee  the  means  of  possessing  a  title 

OF  rbnto/"^^  ^^  levy  the  rents,  although  he  may  not  be  infeft     By  intimating  this 

assignation  to  the  tenant,  the  latter  will  be  effectually  precluded  from 
paying  to  the  grantor.  But  it  is  carefully  to  be  observed,  that,  while 
the  right  remains  personal,  the  grantee  not  being  infeft,  it  is  subject 
to  the  hazard  of  being  excluded  by  the  completion  of  a  real  right  in 
the  person  of  a  creditor  or  of  another  disponee  of  the  granter,  for  a 
completed  assignation  of  rents  creates  only  a  personal  claim  against 
the  possessor,  while  a  real  right  attaches  the  thing  itself;  and,  there- 
fore, a  right  completed  by  infeftment  is  preferable  as  regards  rents 
not  yet  payable  to  a  personal  right  by  assignation  or  arrestment  in- 

M.  2764.  timated  or  used  of  a  previous  date ;  Huntly  v.  Hume,  13th  December 

1628.     It  follows,  therefore,  that  intimation  is  not  necessary  when 

M.  2902.  infeftment  is  taken  ;  and  in  Webster  v.  Donaldson,  13th  July  1780, 

a  disponee  infeft,  but  who  had  not  otherwise  intimated  his  right  to 
the  tenants,  was  preferred  to  the  rents  over  an  arrester. 


Wabraitdice  According  to  the  previous  form,  the  assignation  of  writs  and  rents 
OF  WRXTB  AND  was  foUowcd  by  a  clause  of  warrandice  of  that  assignation,  which,  in 
***'"•  the  ordinary  case,  was  absolute  with  regard  to  the  writs — the  title 

in  conveyances  of  heritable  subjects  being  the  grand  object  of  the 
warrandice — and  personal  with  regard  to  the  rents,  implying  that  the 
granter  has  done,  and  will  do,  no  act  prejudicial  to  the  grantee's  right 
under  the  charter  to  receive  the  renta     But  when  the  new  form  is 
adopted,  and  when  the  agreement  of  parties  in  regard  to  the  wamn- 
dice  of  the  writs  and  rents  is  of  the  nature  we  have  stated,  it  is  unne- 
cessary  to  have  any  separate  clause  of  warrandice  here,  for,  by  the  3d 
section  of  the  Statute,  the  general  terms,  "  I  grant  warrandice,"  iw 
declared  to  import  absolute  warrandice  of  the  writs  and  evidents  tf 
well  as  of  the  lands,  and  warrandice  from  fact  and  deed  as  r^ardi 
the  renta     When  there  is  any  flaw  or  doubt  in  the  title,  of  which  the 
granter  does  not  choose  to  take  the  risk,  then  the  warrandice  most 
of  course  be  qualified  so  as  to  be  only  from  fact  and  deed. 

7.  Obligation  to  relieve  of  public  burdens, — By  the  previous  form  the 
granter  obliged  himself  to  relieve  the  grantee  of  all  cess,  stipend,  and 
other  public  burdens,  preceding  the  term  of  entry.  The  new  fofO 
is  : — "/  bind  myself  to  free  and  relieve  the  said  B,  and  his  foresaii* 
"  of  aU  fevrduties,  casualties,  and  public  burdens''  By  section  4 
tliese  words,  unless  specially  qualified,  are  held  to  import  an  obligi- 
tion  to  relieve  of  all  feu-duties,  or  other  duties  and  services  or  casoal- 
ties  payable  to  the  superior,  and  of  all  public,  parochial,  and  loeal 
burdens,  due  from  or  on  account  of  the  lands  prior  to  the  date  A 
entry.  The  new  form  differs  from  the  old  chiefly  in  specifying  feu- 
duties  and  casualties.     But  it  may,  notwithstanding,  be  used  even  in 
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n  original  charter,  as  it  will  there  necessarily  signify  relief  to  the 
rantee  of  the  duties  and  services  which  may  be  payable  by  the 
Tauter  of  the  charter  to  his  own  over-lord. 

8.  The  Clause  of  Registration. — By  the  Act  1693,  cap.  35,  it  is  de-  1693,  c.  35. 
lared,  that  charters  granted  by  subaltern  superiors  may  bear  a  clause 
f  registration  on  which  registration  may  follow,  but  only  in  the  books 
f  Council  and  Session,  and  in  no  other  record.  This  Statute  is  still 
I  force,  and  it  will,  therefore,  be  proper,  in  using  the  new  form,  which 
I : — **I  cansent  to  registration  hereof  for  preservation" — to  qualify  it 

Y  inserting  the  words,  ^*%n  the  books  of  Council  and  Session  only," 
\o  doubt  the  registration  would  be  so  restricted  by  the  operation  of 
16  early  Statute ;  but  it  will  be  proper  to  preserve  the  distinction  of 
le  charter  from  other  deeds  in  this  respect,  which  would  not  be  done 

Y  the  use  of  the  new  clause  without  qualification,  because  its  import 
i  by  the  3d  section,  made  equivalent  to  that  of  the  old  clause  in  the 
stial  terms.  The  early  Statute  is  limited  to  the  charters  of  subject 
iperiors,  because  Crown  charters  are  inserted  in  their  own  registers 
F  the  Great  and  Privy  Seals. 


9.  The  Precept  ofSasine,* — The  next  clause  is  the  precept  of  sasine,  Im«>kt  and 

IMPOBTANOB  < 
THIS  0LAU8E. 


hich  embodies  a  command  or  warrant  from  the  superior  for  the  de-  '**'*^*^^"°"®*' 


very  of  possession  of  the  lands  to  the  vassal  This  part  of  the  deed 
of  essential  importance,  because  it  furnishes  to  the  grantee  the 
nly  direct  means  of  obtaining  feudal  possession  and  making  his  right 
iaX.  A  charter  without  a  precept  forms  a  good  personal  obligation 
gainst  the  superior,  but  it  does  not  empower  the  vassal  immediately 
)  divest  him  of,  and  clothe  himself  with,  the  dominium  utile.  For 
hat  purpose  it  would  be  necessary  either,  that  the  superior  should 
TftQt  a  supplementary  deed  containing  a  warrant  to  infeft,  or,  if  such 
>  deed  cannot  be  obtained,  that  the  grantee  complete  his  right  by 
»R)ce8s  of  law,  the  Court  adjudging  in  implement — a  judicial  remedy, 
41  we  shall  afterwards  find,  to  supply  the  defects  of  deeds,  which, 
^^cause  wanting  the  necessary  feudal  powers,  are  called  imperfect 
^veyances. 

We  have  seen  that  until  the  introduction  of  the  improper  investi-  History  of 
^  no  mandate  from  the  superior  was  requisite,  because  in  his  own  basinb"  ^^ 
'^lon  he  attended  upon  the  ground  and  gave  possession,  and  the 

*  The  Titles  to  Land  (Scotland)  Act,  1858,  provides,  section  5,  that  ''it  shall  not  be  21  &  22  Vict. 

^■MiBarj  to  insert  in  any  conyeyance  a  precept  of  sasine  or  warrant  for  infeftment "  The  c.  76,  §  5. 
I^Act  provides  for  completion  of  the  vassal's  right,  by  recording  the  conveyance  in  his  Precbpt  of 
•Uttr,  along  with  a  warrant  of  registration,  in  the  appropriate  reg:i8ter  of  sasines.    The  sasihb  ho 
••eyance  so  recorded  is  declared  to  have  the  same  force  and  effect  as  if  an  instrument  of  ^^^^^^ 
MIm  had  been  ezpede  and  recorded  at  the  date  of  recording  the  said  conveyance.    These  ^  ^^^^^^J^^- 
Wfiaons  will  be  noticed  more  fully  hereafter. 


t. 
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1594,  c-  218. 


1672,  c.  7. 


Old  form  of 

PBECEPT. 


Vol.  iii.  p.  17, 
4th  Edn- 

Modern  form 
of  precept. 


written  title,  when  it  first  arose,  was  a  posterior  attestation  of  the 
fact.  After  the  adoption  of  the  written  commission  or  mandate  by 
the  superior,  tlie  delivery  of  possession  was  held  to  be  sufficiently 
proved  by  the  seal  of  his  baillie  (a  term  derived  from  the  French 
"  haiUer"  to  deliver),  affixed  to  the  hreve  testatum  or  charter,  or  by 
the  baillie's  separate  attestation,  of  which  we  have  already  referred 
to  an  example.  At  last,  the  advantage  of  written  titles  being  more 
and  more  felt,  they  assumed  by  degrees  a  consistent  form,  and  for  a 
period  of  200  years  this  consisted  of  a  charter  with  a  separate  precept 
delivered  to  the  vassal,  upon  which  infeftment  followed.  Thus  the 
feudal  investiture  consisted  of  three  instruments — the  charter,  the 
precept,  and  the  attestation  or  instrument  of  sasine.  It  would  appear, 
however,  that  the  precept  was  not  regarded  or  preserved  with  the 
anxiety  due  to  an  essential  portion  of  the  title,  for,  in  1594,  an  Act 
was  passed  to  obviate  the  frequent  loss  of  precepts,  by  ordaining  that 
forty  years'  possession  upon  a  sasine  should  form  a  prescriptive  title 
without  production  of  the  precept.  This  inconvenience  was  first 
remedied  in  the  case  of  Crown  charters  by  the  Act  1672,  cap.  7,  direct- 
ing the  insertion  of  the  precept  of  sasine  in  the  charter  itself  towards 
the  end  ;  and  the  rule  was  extended  by  practice  to  charters  by  subject 
superiors  also. 

The  precept  by  the  old  form  contained  a  desire  by  the  superior  to 
his  baillies,  whose  names  were  left  blank,  to  pass  to  the  ground  of  the 
lands,  and  there  to  deliver  to  the  grantee,  or  his  heirs  or  assignees, 
heritable  state  and  sasine,  real,  actual,  and  corporal  possession  of  the 
lands,  by  delivering  to  them  or  their  attorney  who  should  produce 
the  charter  earth  and  stone  of  the  ground,  a  handful  of  grass  and 
com  for  the  teinds,  with  all  other  symbols  usual  and  necessary.  Thi 
is  the  substance  of  the  clause — the  formal  words  will  be  found  in  tbe 
Style-book. 

The  form  of  the  precept,  as  well  as  that  of  the  instrument,  htf 
been  materially  altered.  The  change  was  effected  by  the  Act  8&9 
Vict.  cap.  35,  which,  by  schedule  A.,  prescribes  the  following  as  the 
form  of  tlie  precept  of  sasine : — "  Moreover ^  I  desire  any  notary-pniH^ 
"  to  whom  these  presents  may  he  presented,  to  give  to  the  said  A,  9r 
"  his  foresaids,  sasine  (or  liferent  sasine,  or  sasine  in  liferent  andfi^ 
^*  respectively,  as  the  case  may  be)  of  the  lands  and  otiiers  abofie  Sf- 
*'  poned,"  By  section  5  it  is  provided,  that  a  precept  in  this  form,  or 
as  nearly  as  may  be  in  the  terms  of  the  schedule,  shall  be  as  valU 
and  effectual  as  the  precept  before  in  use.  The  ultimate  effect  of  tl>^ 
new  form  is  the  same  as  the  old,  and  the  difference  in  the  style  tf 
attributable,  as  we  shall  find  when  we  examine  the  instrument  rf 
sasine,  to  changes  introduced  by  the  same  Act  in  the  mode  and  cei^ 
raony  of  giving  sasine.  The  essential  point  of  the  delivery  of  possei" 
sion  is  directed  by  both.     All  the  changes  are  in  the  circumstantials: 


CHAP.  II.  THE  ORIGINAL  CHARTER.  561 

— (1.)  There  is  no  baillie  named  in  the  new  form,  because  in  his  place 
the  notary-public  is  the  commissioner  desired  to  give  infeftment. 
(2.)  There  is  no  direction  to  proceed  to  the  lands,  because  that  part 
of  the  ceremony  is  abolished  by  the  Act,  and  sasine  may  be  given 
anywhere.  (3.)  There  is  no  delivery  of  symbols,  for  these  also  have 
been  practically  abolished.  (4.)  There  is  no  reference  to  the  grantee's 
attorney,  because  by  the  new  form  no  appearance  by  an  attorney  is 
requisite,  it  being  only  necessary  that  the  conveyance  containing  the 
warrant  be  presented  to  the  notary-public. 

We  shall  now  examine  the  material  points  which  require  to  be 
attended  to  in  regard  both  to  the  old  and  new  forms  of  the  precept, 
for  it  will  be  the  practitioner's  frequent  duty  to  ascertain  the  accuracy 
of  titles  prepared  under  the  previous  form,  as  well  as  to  direct  the 
preparation  of  deeds  under  the  new. 

The  blank  mandate  to  the  grantor's  baillie  was  not  limited  to  any  Who  might  act 
person  or  description  of  persons,  and  any  one  was  qualified  to  execute  ^  *^'^"*- 
i^  by  giving  possession. 

It  is  an  essential  requisite  of  the  precept,  that  it  contain  distinct  Thk««  ^^^"^  be 

,  .,  .••..1  1  1  SPECIAL  POWEB 

and  special  power  to  give  sasme  to  the  grantee,  and  any  general  power,  to  give  sasimk. 
however  ample,  to  act  on  behalf  of  the  grantor  will  be  unavailing, 
unless  there  be  a  specific  authority  to  give  sasine. 

It  is  prescribed  by  a  note  to  Mr.  Erskine's  Institute,  that  the  vas-  Vassal's  kame. 
sal  must  be  specially  named  and  designed  (that  is,  of  course,  either  "*   *     * 
in  the  precept  or  in  the  deed  which  contains  it),  upon  the  authority 
of  Blackwood  v.  Earl  of  Sutherland,  7th  November  1 740,  and  that  M.  14327 ; 
case  appears  to  sanction  the  doctrine,  a  sasine  having  been  found        ^*  -  - 
null,  which  proceeded  on  a  precept  for  infefting  the  representatives 
rf  A.  and  B.,  without  particularly  naming  and  designing  these  repre- 
sentatives ;  but  the  report  is  very  brief.     On  the  other  hand,  Mr. 
Bell  in  his  Principles  says,  that  it  seems  not  necessary  that  the  per-  §  876. 
son  should  be  named,  provided  he  be  sufficiently  distinguished  and 
identified ;  and,  accordingly,  upon  the  question,  whether  a  precept  to 
uifeil  the  heirs  of  A.  is  a  sufficient  warrant  for  a  sasine,  he  holds  that, 
although  the  sasine  is  bad,  if  taken  in  the  same  terms — that  is,  with- 
Wt  naming  the  heir  to  whom  infeftment  is  given — (of  which,  upon 
tto  authority  of  Blackwood^  and  other  decisions,  there  can  be  no 
^ttbt),  yet,  if  the  party  infeft  is  named  in  the  instrument,  and  his 
^ftracter  as  heir  established  by  a  service  recited  in  the  instrument, 
ftat  seems  to  be  sufficient.     The  authority  referred  to  in  justifica- 
tion of  this  opinion  is  Melville  v.  Smitona  Creditors,  24th  February  M.  14327; 
1794.    This  view,  however,  can  only  be  deduced  inferentially  from  ^  ^^' ^'^^  ^^' 
tte  report  of  that  case.     In  the  case  of  Denniston,  Macnayr,  &  Co,  ¥  *'^^J'^*^J^" 
'   ^' Mac/arlaney  16th  February  1808,  a  precept  in  favour  of  one  person  2  Ross,  L.C.23. 
^f^inatim,  and  the  other  partners  of  a  company  not  named,  was  held 
•efficient  only  to  invest  A.,  and  not  the  other  partners.     The  validity 
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of  the  infeftment  here  depended  entirely  upon  the  fact  of  an  indi- 
vidual being  named  in  the  warrant     Had  it  been  in  favour  of  ^  the 
**  partners  of  Messrs.  Murdoch,  Gordon,  Gillies,  &  Co.,''  or  in  favour  of 
"  Messrs.  Murdoch,  Gordon,  Gillies,  &  Co."  it  would  have  been  void, 
the  principle  being  fixed  that  a  company  cannot  sustain  the  feudal 
Hume,  720.      relation.     Of  this  there  is  a  distinct  example  in  Morrison  v.  Miller, 
18th  June  1818,  where  a  sasine  in  favour  of  "  Robert  Muirhead  ftCa" 
was  held  invalid. 
PuECEFT  MUST        Tho  prccopt  must  either  in  itself,  or  by  implied  reference  to  an- 
DKPiNE  LANDS,  ^^j^^^.  ^^^  ^f  ^j^^  ^^j^  dofino  tho  Uuds  of  which  possession  is  to  be 

given.     It  is  not  indispensable,  that  there  be  a  full  description,  or, 
indeed,  any  specific  description.     But  the  lands  must  be  so  indicated, 
that  they  can  with  certainty  be  ascertained  ;  and  they  must  be 
identified  in  the  act  of  infeftment.    Thus,  a  conveyance  of  "  all  tbe 
*'  lands  belonging  to  me"  with  a  precept  of  sasine,  is  a  sufficient 
transmission  and  warrant  of  infeftment,  provided  my  infeftments  be 
produced  to  the  notary  in  order  to  ascertain  and  identify  the  lands 
The  authorities  for  this  we  shall  afterwards  find.     In  the  meantime, 
M.  6919;         reference  may  be  made  to  Wallace  v.  Dalrt/mple,  23d  Junel74i 
2Ro88,L.C.8i.  There  was  here  an  obligation  to  infeft  in  security  of  an  annuity  out 
of  certain  lands  specified,  and  furth  of  all  other  lands  belonging  ti 
the  granter  in  the  shire  of  Ayr.    The  notary  comprehended  in  tbe 
instrument  of  sasine  both  the  lands  particularized,  and  others  ooi' 
tained  in  the  grantor's  infeftments.    According  to  the  principle  wbiek 
has  just  been  stated,  if  the  infeftments  of  other  lands  had  been  pro* 
duced  to  the  notary,  and  his  instrument  had  certified  that  fact,  tbii 
infeftment  would  have  been  sustained  with  regard  to  all  the  landi 
But  the  sasine  was  found  null  as  to  all  the  lands  other  than  thou 
particularly  expressed ;  and  we  are  thus  taught,  that,  whenever  tbi 
deed  containing  the  precept  is  to  form  the  only  warrant  of  infeft" 
ment,  it  is  necessary  that  it,  or  the  deed  of  which  it  forms  a  ptft; 
define  the  lands,  so  that  they  can  be  identified  without  reference  U 
other  documents. 

It  is  also  necessary  to  remember — and  this,  like  the  other  obsenft- 
tions  just  made,  applies  to  the  new  form  as  well  as  the  old — that  tbe 
infeftment  or  sasine  authorized  by  the  precept  ought  to  be  of  tbe 
nature  intended  to  be  given.  A  warrant  to  infeft  in  liferent  is  M 
authority  for  infeftment  in  the  property  or  fee.  We  shall  see  ito- 
wards,  that  one  having  right  to  a  precept  authorizing  infeftment  in 
the  fee  of  property  may  assign  it,  so  as  to  give  a  limited  right  of  life* 
rent  or  in  security  ;  but  the  rule  should  be  to  express  in  the  precept 
the  character  and  extent  of  the  infeftment  which  it  is  intended  to 
warrant. 

Under  the  old  precept,  which  authorized  infeftment  by  deliveiyto 
the  grantee's  attorney  as  well  as  himself,  any  one  holding  the  precept 


HAP.  IL  THE  ORIGINAL  CHARTEB.  563 

^as  presumed  suflSciently  entitled  to  receive  possession  without  any  AuTHORrnr  of 

pecial  power,  because  that  was  an  act  beneficial  to  the  grantee.   But  ^ket  to  rb. 

i  was  justly  held  competent  to  prove  that  the  person  acting  as  at-  ceiveihfeft- 

^mey  was  not  authorized,  if  the  act  should  be  prejudicial  to  the 

rantee.     Of  this  Erskine  cites  an  example  from  Craig  of  a  creditor,  Ewk.  Inst.  ii. 

rho  caused  infeftment  to  be  taken  in  favour  of  the  heir  of  his 

eceased  debtor,  in  order  to  subject  him  in  a  universal  passive  title 

3r  Iiis  ancestor's  debts.     The  fraud  being  proved,  the  infeftment  was 

nnuUed.     Although  the  new  form  has  no  reference  to  an  attorney, 

he  same  principle  will  no  doubt  be  recognised  in  regard  to  the  autho- 

ity  of  the  person  who  shall  present  the  charter  or  other  conveyance 

0  the  notary  for  infeftment.     This  may  sometimes  be  a  point  of  great 

nportance  in  acting  for  absent  parties,  or  otherwise,  without  exact 

owers. 


[Clause  of  Direction  to  Record.— The  Titles  to  Land  (Scotland)  Act  1858,  Clause  ov 
3,  provides,  that  it  shall  be  competent,  immediately  before  the  testing-clause  bkcobd. 
f  any  conveyance,  to  insert  a  clause  of  direction  in,  or  as  nearly  as  may  l)e  21  &  22  VicU 
)  the  form  of  the  schedule  annexed  to  the  Act,  specifying  the  part  or  parts  ^'  ''^»  §  ^' 
f  the  conveyance  which  the  granter  thereof  desires  to  be  recorded  in  the 
^ister  of  sasines.      The   direction   may  embrace  the  whole  conveyance. 
Vhere  only  a  part  is  directed  to  be  recorded,  the  conveyance  may  still  be 
Boorded  entire ;  but  in  whatever  way  infeftment  be  taken,  this  clause  secures 
where  there  is  no  precept  of  sasine)  that  no  portion  directed  to  be  recorded 
ludl  be  omitted  from  the  register.     It  will  obviously  be  of  value  to  insert 
lus  clause  where  there  are  conditions  limiting  the  right  of  the  vassal,  which 
it  is  important  should  appear  upon  record.     Where  it  does  not  embrace  the 
viiole  deed,  the  Act  provides  that  the  testing-clause  and  clause  of  direction 
diall  be  inserted  in  the  register.     It  will,  however,  be  advisable  in  all  cases 
to  include  in  the  clause  of  direction,  the  testing- clause,  and  other  formal 
dioses,  such  as  the  clause  of  warrandice,  assignation  of  wi-its  and  rents,  etc. 
The  other  provisions  regarding  this  clause  will  be  found  mentioned  in  con- 
Wrion  with  the  warrant  of  registration,  i/i/ra,  p.  596.     The  Schedule  will 
^  found  in  the  Appendix.] 


The  precept  of  sasine  is  followed  by  the  testing-clause,  which  we  Testino- 
We  already  examined. 


CLAUSE. 


Before  concluding  the  subject  of  the  charter,  it  is  proper  to  call  to 
•ind  the  principles  already  laid  down  with  regard  to  the  delivery  of 
deeds.  No  charter  or  other  conveyance  confers  any  right,  although 
it  Ims  been  executed,  unless  it  is  also  delivered.  Of  this  an  illustra- 
Hoa  is  afforded  in  the  case  of  Brown  v.  George,  22d  February  1842  ;  4  D.  746. 
md,  in  Oray,  13th  December  1838,  an  undelivered  deed  having  been  i  D.  227. 
borrowed  from  a  process,  and  infeftment  surreptitiously  taken  and 
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recorded,  the  Court  upon  a  complaint  directed  a  marking  to  be  made 
on  the  margin  of  the  register,  that  the  sasine  was  judicially  challenged, 
and  prohibited  the  notary  from  expeding  any  new  sasine.  It  is  pro- 
bable that  the  sense  of  the  Court  would  have  been  expressed  yet  more 
strongly,  but  that  the  party  who  had  directed  the  infeftment  died 
before  the  complaint  was  heard,  and  his  son,  in  whose  favour  the 
infeftment  was  taken,  was  abroad. 


11.  The  Instbumeut  of  Sasine.* 


Delivery  op 
subject  con- 
veyed neces- 
SARY. 


H18TORICAL 
SKETCH  OF  DE- 
LIVERY OP 
SASINE. 


21  &  22  Vict 
c.  76,  §  I. 
Infra^  p.  595. 


The  charter  gives  to  the  grantee  a  good  personal  right  to  the  sub- 
ject of  the  grant.     It  forms  a  complete  obligation  upon  the  granter, 
who  is  debarred  from  granting  any  deed  inconsistent  with  it.     Bat^ 
as  long  as  the  right  stands  merely  upon  the  charter,  its  strength 
depends  upon  the  personal  obligation  of  the  disponcr.     The  charta*, 
before  its  existence  is  published  by  infeftment,  is  a  private  instiu- 
ment,  and  of  no  effect  against  third  parties,  who,  knowing  nothing 
of  it,  are  under  no  obligation  to  regard  the  subject  as  transferred  from 
the  granter  who  holds  the  public  right ;  nor  can  it  by  any  registi*- 
tion  be  rendered  obligatory  against  third  parties,  for  by  its  nature  it 
is  not  an  instrument  of  completed  possession.     It  is  only,  as  regards 
possession,  a  warrant  to  deliver  it     If,  therefore,  another  party  sfasH 
procure  a  second  charter  or  other  conveyance,  and  do  what  the  lav 
requires  for  the  completion  of  his  right,  before  that  under  the  first 
charter  is  perfected,  then  the  prior  grantee  is  excluded,  and  his  only 
remedy  is  by  recourse  upon  the  granter  personally — a  remedy  whicb, 
of  course,  must  depend  upon  the  sufficiency  of  the  granter's  meaiUL 
How,  then,  can  one  provide  against  a  risk  so  serious  ?    By  doiof 
that  which  we  found  to  be  essential  to  security  in  the  purchase  of 
moveables,  viz.,  obtaining  delivery  of  the  subject     The  mere  emufitf 
verborum  is  insufficient  to  dissolve  the  right  of  the  granter.     TM 
can  only  be  done  by  divesting  him  of  the  subject.     This  is  a  funds- 
mental  principle  in  conveyancing,  and  it  is  embodied  in  the  hmrSif 
maxim,    '*  Traditionibus,   non  nudis  pactis,  dominia  rerum  ira^t 
'*/eruntur" 

It  is  easy  to  perceive  how  deeply  inherent  in  the  idea  of  propel^ 
this  principle  must  have  been  in  the  period  before  civilisation,  wk^ 
indeed  occupancy  constituted  the  only  title;  and  that  the  notion <!* 
a  right  not  made  manifest  by  seizure  and  uninterrupted  personal  j^ 
session  was  much  too  refined  to  gain  a  place  before  a  comparatit^ 
advanced  stage  of  civilisation.  And  the  same  test  of  ownership  l^ 
still  continued  in  the  most  advanced  periods  of  civilisation,  to  be 

*  The  instrnment  of  sasine  has  been  virtnallj  sopeneded  by  the  Titles  to  Itf^  ^^ 
(1858).    The  equivalents  provided  by  that  Act  will  be  foand  below. 
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eceived,  although  under  different  modifications  as  regards  the  man- 
ler  of  possession.  We  have  first  the  original  kind  of  possession, 
fhich  consists  in  personal  delivery  to,  and  occupancy  by,  the  reci- 
nent  Of  this  the  early  practice  under  the  feudal  system  affords,  as 
we  have  seen,  a  remarkable  example,  the  evidence  of  the  title  being 
eposed  in  the  memory  of  the  pares  curioe^  witnesses  to  the  feudal 
lontract,  to  the  vassal's  homage,  and  the  delivery  of  possession  to 
lim  by  the  superior's  act  upon  the  ground  ;  and  long  before  the 
eudal  customs  were  settled,  expedients  were  used  to  secure  such 
ransactions  by  a  vivid  impression  on  the  memory.  Thus,  we  read 
n  the  Lex  Ripuartorum^  which  prevailed  in  Italy  about  the  year 
530,  that,  if  the  purchaser  of  a  property  could  not  obtain  a  judicial 
Dstrument  of  the  transfer,  he  must  proceed  to  the  ground  with  six 
witnesses  if  the  subject  was  of  moderate  size,  three  if  it  was  small, 
md,  if  large,  with  twelve,  taking  along  with  him  also  an  equal  num- 
ber of  boys,  and  in  the  presence  of  these  he  was  to  pay  the  price  and 
o  receive  possession,  at  the  same  time  whipping  each  of  the  boys, 
kod  pulling  their  ears,  in  order  that,  having  the  transaction  thus 
brcibly  impressed  upon  their  minds,  their  testimony  for  the  future 
night  be  secured.  We  have  relics  of  a  similar  practice  in  some  parts 
»f  Scotland,  where  annual  solemnities  are  observed  in  connexion  with 
larticular  localities,  for  the  purpose  of  preserving  the  recollection  of 
erritorial  boundaries.  Among  the  Anglo-Saxons  the  grand  division 
if  property  was  into  Boc4and — terra  lihraria — of  which  the  title 
ras  written,  and  Folk-land,  the  title  of  which  consisted  in  the  know- 
ledge and  memory  of  the  neighbourhood  without  any  written  title. 
Of  a  similar  nature  is  the  udal  tenure,  in  which  the  title  is  perfect 
without  writing.  In  these  various  instances,  the  transmission  of 
land  necessarily  consisted  in  the  delivery  of  possession  to  the  party 
acquiring  it. 

The  manner  of  delivering  possession  would  afford  materials  for  an 
d&borate  and  interesting  historical  inquiry.  The  theory  of  Sir  John 
Dalrymple,  that,  as  immoveable  property  cannot  be  transferred  from 
hmd  to  hand,  like  moveables,  it  was  transferred  by  putting  the 
intended  new  proprietor  into  possession  by  placing  him  in  or  upon 
Ae  subject  itself,  is  supported  both  by  natural  probability  and  by  the 
iBitance  which  he  cites  from  the  leges  burgorum,  which  will  be  found 
printed  from  the  manuscript  recovered  from  the  canton  of  Berne  in 
Wl4  in  the  first  volume  (large  edition)  of  the  Acts  of  the  Parliaments  P.  30. 
tf Scotland.  It  is  to  this  effect : — "Whosoever  shall  sell  his  land  or 
*ipart  of  it,  shall  himself  as  seller  be  inside  the  house  and  go  out, 
*liid  the  other,  who  is  the  buyer,  shall  stand  without  and  go  in  ; 
*tnd  each  of  them  is  to  give  the  provost  a  penny,  and  two  pence 
*  when  it  is  an  excambion,  the  seller  pro  eodtu,  and  the  buyer  pro 
'^introitu  stio  et  saisind"     In  like  manner  we  read,  that,  when 
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HiOTORicAL  fortalices  were  held  as  separate  tenements,  the  form  of  delivering 
LiTERY  OF  ^^  possession  was,  that  the  granter  came  out  of  the  gate,  and  the 
BAsm—coni^^  grantee  entered  and  shut  it.     Such  a  ceremony,  however,  though 

suitable  enough  to  mark  that  the  one  party  was  denuded,  and  the 
other  invested,  in  the  case  of  a  house  or  castle,  was  not  so  well  fitted 
to  testify  the  same  facts  in  a  transference  of  lands ;  and,  accordingly, 
the  earliest  traces  which  are  preserved  of  actual  delivery  upon  the 
ground  indicate  a  variety  of  other  expedients.  In  the  Appendix 
formtUarum  to  Marculfus  (in  a  note  to  the  19th),  various  modes  of 
delivery  are  stated,  and  of  these  probably  the  earliest  is  that  of 
drawing  a  plough  round  the  limits  of  the  land  sold — a  formality  ap- 
pealing to  the  same  mode  of  distinct  ascertainment  by  which  the 
limits  of  Carthage  were  fixed,  when  Dido  was  permitted  to  appropriate 
as  much  land  as  she  could  enclose  within  the  thongs  of  one  bollock's 
hide — or  the  boundaries  were  otherwise  marked  out,  or  the  parties 
repaired  to  the  four  corners  of  the  field,  and  the  seller  took  a  portion 
of  earth,  or  grass,  or  branches,  if  there  was  wood,  which  he  delivered 
to  the  purchaser,  pronouncing  the  words,  "  Ego  tibi  tradidi,  et  legiti^i 
firmahoy 

These  ceremonies,  in  so  far  as  regards  the  delivery  of  a  portion  of 
the  land  or  its  produce  to  the  purchaser,  have  been  said  to  constitute 
symbolical  delivery,  and  the  theory  of  its  origin  has  given  rise  to 
controversy.  Lord  Kames  being  of  opinion,  that  delivery  by  syrnbob 
marks  the  period  when  the  purchaser's  right  was  made  complete^ 
although  he  did  not  enter  into  the  actual,  which  in  legal  language  is 
called  the  naturcU,  possession,  but  became  proprietor  by  force  of  the 
title,  although  not  personally  occupying  the  subject,  which  is  called 
P.  89.  civil  possession.     Mr.  Ross  severely  censures  this  idea,  affirming  witk 

a  confidence  which  does  not  appear  to  be  justified  by  the  authorities, 
or  in  accordance  with  the  philosophic  observance  of,  and  submissioa 
to,  the  evidence  of  records  by  which  his  writings  are  in  general  so 
remarkably  characterized,  that  the  symbols  delivered  for  many  ages 
had  no  relation,  and  but  seldom  any  resemblance,  to  the  possession 
of  land.  The  fact  upon  which  chiefly  Mr.  Ross  depends  is  the  use  of 
ihe/estiica  or  fustis  (the  praetor's  rod)  as  the  symbol  of  delivery.  It 
is  to  be  observed,  however,  that  according  to  the  Roman  law,  as  is 
shown  by  Mr.  Ross  himself,  the  transmission  of  property  was  effected 
by  a  judicial  act  enrolled  in  the  books  of  the  magistracy  ;  and  it  is 
not  unreasonable  to  suppose,  that  the  use  of  the  festuca  took  its  origin 
in  this  judicial  proceeding.  Mr.  Ross  refers  to  the  form  of  a  retnark* 
able  instrument  of  sale  preserved  by  Brissonius,  where  this  symbol 
is  used.  The  parties  are  present  with  the  notary,  who  certifies  the 
instrument  and  the  facts  ;  and  the  transmission  is  made  by  the  parties 
obeying  the  directions  of  the  notary  given  to  them  in  these  woitk 
''  Tu,  P(i8cuti,fu8te ilium investito  :  Tu,  Sequiti./ustem  manu  capOo* 


J 


CHAP.  IL  THE  8ASINE.  567 

But  there  is  nothing  in  this  instrument  showing  that  this  procedure 
took  place  in  the  present  case  upon  the  premises,  and  it  appears  ad- 
missible to  conclude,  that  the  notary,  acting  judicially  in  directing 
this  emblematic  transfer,  used  the  ordinary  legal  symbol  of  judicial 
transmission.  This  is  not  inconsistent  with  the  view  adopted  by  Mr. 
Ross  elsewhere,  that  the  festuca  was  used  as  the  emblem  of  authority, 
betokening  the  transmission  of  the  allodial  dominium^  for  that  was  a 
natural  result  of  the  original  adoption  of  this  symbol  in  Court.  The 
opinion,  that,  in  the  tradition  of  lands,  there  was  originally  the  ele- 
ment of  delivery  of  part  of  the  substance,  is  strongly  supported  by 
the  Formularies  of  Marculfus,  two  of  which  bear  delivery  of  the  AppcDdix,  Nos. 
natural  symbols,  earth,  or  grass,  or  turf,  as  well  as  of  the  festuca,  the  19  and  43 
latter  symbol  being  apparently  used  in  connexion  with  the  exit  of  the 
granter,  which  countenances  the  idea  of  its  symbolizing  a  transfer  of 
authority.  It  is  in  harmony  with  this  view,  that  the  baton  has  re- 
mained until  now  the  symbol  in  resignations — the  only  transfers  of 
land,  which,  until  the  recent  change  in  the  law,  could  be  made  else- 
where than  upon  the  ground  of  the  lands — and  that  by  our  practice, 
until  recently,  delivery  could  only  be  made  on  the  ground  of  the  lands, 
because  it  was  held  to  be  a  real  tradition  of  the  subject. 

The  view  of  delivery  by  things  or  emblems,  as  involving  delivery 
of  the  whole  through  the  medium  of  a  pait,  is  strengthened  by  the 
mode  in  which  conveyances  were  sometimes  completed,  even  when  the 
ceremony  did  not  take  place  on  the  ground  of  the  lands.  In  gifts  of 
lands  to  the  Church,  for  instance,  delivery  was  made  by  laying  a  turf 
upon  the  altar,  or  a  little  earth  was  taken  and  received  by  the  hand  Marcvlji  Form, 
of  the  prelate  in  the  skirt  of  his  mantle,  or  placed  upon  the  altar  in  ^PP*-  ^o.  19« 
the  presence  of  witnesses. 

There  is  no  doubt,  however,  that,  whatever  may  have  been  the  ori- 
ginal idea,  the  form  of  delivery  of  land  was,  in  many  instances,  purely 
symbolical,  and  various  articles  w^ere  adopted  as  symbols,  which  had 
little  or  no  connexion  with  the  subject  of  the  transfer.  Generally, 
the  symbols  used  were  such  as  were  most  at  hand  either  upon  the 
ground  or  apart  from  it.  In  some  instances  we  find  emblems  bearing 
%  reference  to  the  chase,  as  the  spear,  bow,  and  arrow,  and  Edward 
the  Confessor  granted  to  an  abbey  a  manor  by  a  knife  fixed  perpe- 
tually on  the  high  altar.  Implements  of  war  were  appropriate  sym- 
bols of  delivery  in  tenures  by  knight's  service  ;  and  so  we  meet  with 
the  gauntlet,  sword,  helmet,  and  horn.  Of  the  last  an  instance  may 
still  be  seen  in  York  Minster ;  and  Mr.  Ross  notices  a  charter  of  the 
lands  of  Amprior  held  "  virtute  gladii  parvi"  a  royal  gift  in  acknow- 
ledgment of  services  of  singular  merit.  Then,  there  are  other  symbols 
undoubtedly  appropriate  to  particular  features  of  the  subject,  as  a 
eisk  of  saltwater  for  lands  lying  on  the  sea-shore  ;  and  others,  again, 
evidently  taken  merely  from  their  readiness  at  hand.    For  the  latter 
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H18TORICAL  practice  the  authority  is  very  ancient,  for  we  read  in  the  Book  of 
dmIvbrt^op  Ruth,  that,  in  transferences,  "  a  raan  plucked  off  his  shoe,  and  gave 
8A8IKE— <joii<<^   "  it  to  liis  neighbour,  and  this  was  a  testimony  in  Israel."     In  like 

manner  we  have  the  glove  of  the  grantor,  or  his  ring,  or  the  parch- 
ment, ink-holder,  or  pen,  which  last  is  the  symbol  used  in  modem 
times  in  place  of  the  baton.  Of  the  act  of  giving  possession  with  the 
use  of  a  symbol  most  readily  found,  we  have  a  picturesque  example 
in  tlie  renewal  of  a  grant  by  Guide,  Count  of  Poitiers,  to  a  monastery. 
Marc,  Note  2  It  is  dated  in  the  year  1068,  and  is  not,  therefore,  cited  on  account 
Fom^is'  *  ^^  ^^®  antiquity,  but  as  containing  evidence  of  the  natural  history  of 
transmission  which  all  must  feel  to  be  genuine.  The  instrument  is 
called  a  concessio,  and  the  introductory  part  is  in  the  first  person,  the 
grantor  of  new  giving  the  lands,  as  he  and  his  mother  had  held  them 
and  given  them,  to  the  monastery  of  the  Holy  Family,  that  the  grantees 
and  their  successors  might  hold  them  by  the  surest  confirmation. 
Here  the  deed  makes  a  sudden  transition  to  the  third  person,  and 
proceeds  : — **Tunc  indinavit  se  conies^  et  accepit  viridemscirpum,  nam 
"  domus  recenter  erat  juncata,  sicut  aolemua  facer e,  quando  aliquem 
"  personcB  potentis  vel  dominum  ausdpimua,  vel  amicum.  Tuncjunco 
*'  ipso,  non  tarn  donum  faciens,  quam  restauratwnem^  dedit  duobut 
**fratrihi8  qui  prcesentes  aderant"  etc. 

While  the  symbols  of  delivery  have  been  thus  various  and  arbitrair, 
there  is  no  doubt  that  Mr.  Ross  is  right  in  designating  as  a  capitii 
feature  common  to  them  all,  that  they  were  delivered  by  the  granter 
or  seller,  and  whether  intended  to  represent  the  subject  or  not,  thej 
were  all  expressive  of  the  grantor's  will  and  finished  act  in  divesting 
himself  and  delivering  the  property  to  the  other  party.  This  charw- 
teristic  of  the  delivery,  viz.,  its  effect  in  divesting  the  grantor,  does  not 
appear  in  express  terms  in  our  instrument  of  sasine,  but  it  is  of  great 
importance  to  keep  it  in  view,  as  a  chief  object  and  result  of  that 
instrument.  It  is  clearly  marked  in  tha  Formularies  of  Marculjuif 
from  which  our  own  are  so  manifestly  derived.  The  shortest  of  these 
forms  is  No.  57  of  the  appendix.  It  is  called  Notitia  traditiondi^ 
and  the  facts  are  described  in  these  words  : — **  Visusfuit  tradidit^ 
'^  et  EXiTUM  INDE  FEOissE ;"  and,  in  No.  43  of  the  appendix,  there  is 
another  notitia,  in  which  the  delivery  is  by  grass  and  turf  througli 
the  door,  and  a  declaration,  by  the  delivery  of  the  festuca,  of  the  exit 
of  the  grantor.  No.  19  is  of  similar  purport ;  and  the  note  of  Bignon 
is  very  instructive  for  our  present  purpose,  for  it  informs  us,  that,  io 
place  of  "  exitum  fecisse**  some  read  "  Se  exuiumfeciese*'  ie.,  that  th« 
grantor  had  unclothed  or  divested  himself,  to  the  end  that  the  other 
might  be  invested. 

In  proceeding  to  treat  of  the  instrument  of  sasine,  we  are  to  keep 
the  same  principle  steadily  in  view,  that  the  essence  of  infeflment  or 
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I  is  not  limited  to  tlie  establishment  of  actual  possesaioo  in  the 

1,  for  that  be  may  obtain,  althougli  the  real  right  remains  in  the 

ior's  person.     The  essence  of  it  is,  the  delivery  of  possession  bjr 

ipcrior,  or  hj  virtue  of  hia  warrant,  whereby  tlie  rig)it  wliich 

1  the  superior  passes  by  a  real  transference  Into  the  person  of 

issal.   Tliis  effects  the  completion  of  the  right,  which  is  described 

ackstone  az  juris  et  aaalncB  conjunctio. 

is  doubtful  when  the  instrument  of  sasine  was  first  introduced  InarRTncEirT  or 

Scotland,     Sir  Thomas  Craig  supposed  it  to  have  been  by  James  ^^po™  « 

his  return  from   England,  but  vre  have  already  had  occasion  Scotukd. 
!er  to  documents  which  prove  that  it  was  in  use  at  an  earlier 
d. 

is  defined  by  Mr.  Erslctne,  an  attestation  by  a  public  notary  In  Denxmo>. 
possession  was  given  by  the  superior  or  his  baillte  to  the  vassal  Inrt.  ii.  8. 34. 
s  attorney  by  the  deliveiy  of  proper  symbols.     Since,  by  tlie 
t  Statute  for  facilitating  the  giving  of  infeftment,  most  of  the 
ilities  referred  to  in  this  definition  have  been  practically  abo- 
i,  it  may  now  be  described  simply  as  an  attestation  by  a  notary-  Saaibb  bwiw- 
G  that  sasine  or  possession  has  been  given.     It  is  a  solemnity  ^^,„j  op 
Ltial  in  all  cases  to  the  first  constitution  of  the  feudal  grant,  and  uobt. 
rally  to  the  completion  of  all  transmissions  of  heritable  subjects 
by  the  feudal  tenure.     No  proof  of  possession  by  the  vassal  can 
ly  the  place  of  the  sasine.     Until  by  it  delivery  of  possession  is 
ly  made,  the  superior,  although  personally  bound  by  the  charter, 
nues  vested  in  the  feudal  estate,  and  tlmt  is  only  taken  out  of 
erson  by  the  sasine,  which  is  thus  an  indispensable  solemnity. 


Sasine  under  the  old/orm. — In  examining  this  instrument,  we  s*m;«  mforb 
,  first,  inquire  into  the  ceremony  and  the  form  of  the  instrument  |e  *  '' "' 
h  prevailed  previous  to  the  Act  1845,  8  &  9  VicL  cap.  So,  passed 
simplify  the  form,  and  diminish  the  expense,  of  obtaining  infcft- 
iBt."  As  this  Statute  has  all  but  annihilated  the  ceremony  and 
a  essential  changes  in  the  nature  and  form  of  the  instrument,  the 
reyancer  would  gladly  forego  the  task  of  investigating  what  has 

been  superseded ;  but  this  is  a  labour  which  cannot  be  dispensed 
.  In  every  progress  of  titles  which  he  will  be  called  upon  to 
nine,  it  will  be  his  duty  to  ascertain  whether  the  legal  rules  and 
IB  by  which  instruments  of  sasine  were  formerly  governed  have 
i  duly  observed  in  such  instruments  as  are  of  a  date  previous  to 
Statute ;  and,  as  the  change  in  the  ceremony  and  form  will 
rive  him  of  the  means  which  practitioners  have  iiitherto  enjoyed 
koeping  the  rules  and  observances  fresh  on  the  memory,  so  it  is 
more  needful,  that  he  fix  in  his  mind  at  present  a  thorough  know- 
jt  of  these,  so  clearly  defined  as  to  serve  afterwards  for  constant 
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reference  and  guidance.  We  have  also  to  repeat  here  the  remark, 
which  is  so  common  in  regard  to  changes  of  the  law,  that  a  know- 
ledge of  what  is  removed  is  essential  to  the  understanding  of  that 
which  has  come  in  its  place. 

The  Ceremony  of  giving  Sasine  and  Form  of  the  Instrument — Bj 
the  previous  practice,  sasine  could  only  be  given  upon  the  ground  of  the 
lands  conveyed,  and  the  ceremony  was  as  follows : — A  notary  appeared 
along  with  two  other  persons,  one  of  them  acting  as  procurator  or 
attorney  for  the  grantee,  and  the  other  as  baillie  appointed  by  the 
granter.     The  procurator  produced  the  charter  or  other  warrant,  and 
required  the  baillie  to  execute  his  office.     The  latter  received  the 
deed,  and  delivered  it  to  the  notary-public  to  be  read  and  published, 
after  which  the  baillie  took  it  back,  and  gave  possession  to  the  grantee 
by  delivering  to  his  attorney  earth  and  stone  of  the  ground,  and  any 
other  symbols  appropriate  to  the  nature  of  the  right.     Then  the 
attorney  took  instruments  in  the  hands  of  the  notary  by  giving  to 
him  a  piece  of  money,  which  inferred  a  protest  and  declaration  that 
sasine  had  been  delivered  to  his  constituent,  as  well  as  a  demand 
upon  the  notary  to  extend  an  instrument  attesting  the  facts.     This 
concluded  the  ceremony,  which  was  performed  in  the  presence  of  two 
witnesses  specially  called  for  the  purpose.    The  notary  then  extended 
the  instrument  of  sasine,  which  contained  a  narrative  of  the  whole 
transaction,  embodying  the  necessary  portions  of  the  warrant,  and  was 
attested  by  his  own  signature  and  docquet,  and  by  the  signatures  of 
the  witnesses.    We  shall  now  examine  the  instrument  as  contained  in 
the  Juridical  Stvles. 

It  begins  with  The  Invocation — "  In  the  name  q/*GoD,  Amen' — first 
introduced  by  Justinian,  and  used,  Lord  Stair  says,  that  it  may  keep 
the  notary  in  mind  of  his  faith  and  trust,  deterring  him  from  taking 
the  name  of  God  to  a  falsehood  or  lie.  Next,  it  sets  forth  the  day, 
month,  and  year,  of  God,  and  also  the  year  of  the  Sovereign's  reign- 
The  origin  of  the  insertion  of  these  two  dates  is  explained  by  Crai?» 
ii.  7,  12,  and  by  Ross,  ii.  180.  It  is  a  settled  point,  that  both  of  these 
dates  must  correspond ;  Tovm-Council  of  Brechin  v.  Arbuthnoty  W^ 
December  1840  ;  and  this  was  held  also  in  a  case  where  the  year  of 
the  era  was  correctly  stated,  but  the  year  of  the  King's  reign  ^^ 
one  which  never  existed  ;  Lindsay  v.  GileSy  27th  Februaiy  18**- 
Here  the  opinion  will  be  found  expressly  stated  upon  the  Bench,  thst 
the  two  correct  dates  are  essential.  But,  in  the  case  of  ifFaria^ 
2d  June  1853,  the  sasine  not  containing  the  year  of  the  Christisn 
era,  and  that  of  the  King's  reign  not  being  correctly  specified,  the 
instrument  was  found  null,  but  the  Court  did  not  enter  upon  the 
question  whether  both  dates  are  essential ;  and  Lord  Curriehill,  in 
his  note  holds  that  point  not  to  have  been  decided*  In  the  case  of 
Dickson  8  Trustees  v.  Goodaily  15th  December  1820,  the  day  of  the 
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month  had  been  omitted,  the  month  and  year  being  correctly  stated, 
and  the  instrument  was  recorded  before  the  expiration  of  the  month 
of  the  date.  An  objection  to  the  validity  of  the  instrument  was  re- 
pelled, on  the  ground  that  the  case  involved  no  question  of  deathbed, 
or  bankruptcy,  or  competition.  But  the  decision  was  not  unanimous, 
and  Baron  Hume  questions  its  accuracy  in  the  note  at  the  end  of  the 
report  where  this  point  is  stated ;  and,  no  doubt,  it  must  be  regarded 
by  the  Conveyancer  as  a  questionable  defect  in  an  instrument  under 
the  former  practice  which  demanded  publicity  in  the  ceremony,  that 
it  should  not  declare  the  day  upon  which  it  was  performed.  We  shall 
defer  for  the  present  noticing  vitiation  of  the  date  by  erasure,  as  we 
shall  have  occasion  afterwards  to  point  out  the  statutory  remedy  for 
that  defect 

The  instrument  next  sets  forth  the  compearance  of  parties.    The  Compearance 

OF  PARTIK8. 

first  essential  is  the  presence  of  a  notary-public.     This  is  matter  of        

solemnity  and  indispensabla     Lord  Stair  says  : — "  Though  the  supe-  Notary. 
"  rior  with  a  thousand  witnesses  should  subscribe  all  the  contents  of 
"  a  seisin,  it  would  be  of  no  effect  to  make  a  real  right  without  the 
"  attest  of  a  notary  ;"  and  it  is  to  this  he  ascribes  the  force  of  the 
maxim,  "  nuUa  sa^ina  nulla  terra."    Any  notary-public  may  officiate 
at  the  giving  of  sasine,  unless  he  have  an  interest  in  the  transaction. 
In  discussing  bills  of  exchange,  we  found  that  interest  is  a  valid 
objection  to  a  notary,  although  relationship  is  not.     In  the  case  of 
Sim  V.  Clarky  2d  December  1831,  a  question  was  raised,  whether  the  lo  S.  85. 
disponer  had  validly  officiated  as  notary.     Lord  Gillies  gives  a  dis- 
tinct opinion  that  this  is  no  objection  ;  but  the  point  does  not  appear 
to  have  been  adverted  to  by  the  other  judges,  or  in  discussing  the 
appeal  in  the  House  of  Lords.     Along  with  the  notary  are  present 
the  witnesses ;  and  the  parties  compearing  are,  first,  a  person  named  Witkesses. 
and  designed  as  procuratory  or  attorney  for  the  grantee.     The  instru-  Attormey. 
ment  bears,  that  his  power  of  procuratory  was  sufficiently  known  to 
the  notary.     At  a  remote  period,  the  appointment  or  warrant  of  an 
attorney  required  to  be  purchased  from  Chancery,  because  disputes 
respecting  lands  could  only  be  settled  by  single  combat  of  the  parties, 
and,  in  case  of  sickness  or  inability,  a  champion  or  attorney  could 
only  be  obtained  by  the  King's  authority.     An  instance  of  the  letter 
of  attorney  under  the  Privy  Seal  occurs  in  the  instniment,  No.  4  of 
Mr.  Erskine's  appendix,  already  referred  to,  which  shows,  that,  after 
the  trial  by  single  combat  had  ceased,  the  practice  still  continued  of 
issuing  letters  of  attorney  from  Chancery  as  an  authority  to  receive 
sasine.     Now,  as  we  have  already  had  occasion  to  remark,  any  one 
may  act  as  attorney,  with  this  qualification,  that,  as  the  party  infeft 
may  be  injured  by  the  act  of  infeftment,  it  will  be  open  to  him  to 
show  that  the  person  taking  upon  himself  the  office  of  attorney  acted 
without  authority.     The  party  acting  as  baillie  for  the  superior  must  Baillie. 
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also  be  named  and  designed.     In  Morton  v.  Hunters  is  Co,^  10th 
December  1828,  it  was  objected  to  a  sasine  that  the  Christian  name 
of  the  baillie  was  left  blank.     His  sirname  and  residence  being  given, 
the  objection  was  overruled,  and  this  judgment  was  affirmed  26tli 
November  1830.     The  report  of  the  Lord  Chancellor's  speech  in  this 
case  explains  the  distinction,  first  introduced  by  Lord  Bacx)N,  between 
patent  ambiguity  and  latent  ambiguity.     Patent  ambiguity  declares 
itself ;  it  appears  upon  the  face  of  the  instrument.   Latent  ambiguity 
is  that  which  must  be  averred  and  proven,  in  order  to  be  seen.    So, 
in  this  case,  ''  Brown  in  Dubbs,''  the  description  of  the  baillie  is  a 
latent  ambiguity,  because  there  is  no  reason  to  suppose  that  there 
was  more  than  one  "  Brown  in  Dubbs,"  till  an  averment  to  that 
effect  be  made,  and  proof  offered.     The  instrument  next  bears,  that 
the  attorney  held  in  his  hands  the  charter  (or  other  deed  containing 
the  warrant),  and  there  is  inserted  here  a  narrative  of  the  charter. 
This  narrative  sets  forth  the  fact  of  the  conveyance,  and  the  descrip- 
tion of  the  lands  as  in  the  charter.     It  has  been  the  practice  some- 
times to  insert  all  or  most  of  the  clauses  of  the  charter,  but  such  a 
course  is  to  be  reprobated,  and  is  not  creditable  to  the  Conveyancer's 
intelligence  and  skill.     The  purpose  of  the  instrument  of  sasine  is  to 
attest  delivery  in  terms  of  the  precept,  and  it  is  obvious  that  for  that 
end  it  is  quite  unnecessary  to  narrate  the  cause  of  granting,  or  toa- 
endas,  or  reddendo,  or  clause  of  warrandice.     The  correct  rule,  and  it 
requires  to  be  kept  in  view  now  as  well  as  formerly,  is  to  insert  just 
as  much  in  narrating  the  charter  as  is  requisite  to  render  explicit 
the  intention  and  effect  of  the  precept,  and  its  fulfilment     When  the 
charter  is  the  only  warrant,  it  is  unnecessary  to  set  forth  its  date  in 
the  narrative,  for  that  will  appear  in  the  transcript  of  the  precept  of 
sasine  and  testing-clause,  whicl)  are  inserted  at  full  length.    We  shall 
afterwards  point  out  the  cases  in  which  the  dates  of  warrants  must 
be  narrated.     When  the  disposition  has  been  recorded  before  infeft- 
ment,  the  date  of  recording  may  be  inserted  in  the  narration ;  but 
it  is  not  essential,  and  an  error  in  stating  the  date  of  recording  waft 
held  no  objection  to  the  validity  of  the  sasine,  in  Gordon's  Trustees'^- 
Eglinton,  17th  July  1851. 

There  is  next  the  requisition  of  the  attorney,  who  exhibits  th^ 
charter  to  the  baillie,  and  requires  him  to  execute  his  office ;  and 
then  follows  the  delivery  of  the  warrant  by  the  baillie  to  the  notaiy^ 
to  be  read  and  published  ;  and  then  the  precept  of  sasine  is  inserted^ 
being  engrossed  verbatim.     In  the  case  of  Lady  Laurestown  v.  Lainf 
o/Polwart,  23d  December  1680,  a  sasine  was  sustained,  though  not 
containing  the  precept ;  but  the  report  bears  that  it  would  have  been 
otherwise  in  a  competition,  and  that,  if  the  notary  had  been  alive 
when  the  case  came  before  the  Court,  he  would  have  been  deprived 
of  his  office  for  the  irregularity.     This  is  a  solitary  decision,  and  uni- 
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versal  practice  has  established  it  as  an  undoubted  rule  (rendered  Pkbcbpt  op 
imperative   by  Statute  under    the   new   forms),  that  the   precept  S^l^*^"** 
must  be  inserted.     The  testing-clause  is  also  engrossed  verbatim,  in  oLAUtts  abb 
order  to  connect  the  warrant  produced  as  the  attested  deed  of  the  ""®*^*""*- 
grantor  with  the  delivery  given  in  pursuance  of  it    When  the  pre- 
cept, however,  contains  a  description  of  the  lands,  and  the  sasine  is 
intended  to  complete  a  real  right,  not  to  the  whole,  but  to  a  part  of 
them,  it  has  been  held  sufficient  to  insert  only  as  much  of  the  precept 
as  relates  to  that  part  of  the  lands  of  which  infeftment  is  given  ;  Don  F.  c 
V.  Waldie,  4th  February  1813. 

The  instrument  next  contains  the  clause  of  delivery  of  sasine.  It  Claubbop 
bears  that  the  baillie  received  back  the  charter  containing  the  pre- 
cept, and  by  virtue  thereof  and  of  his  office,  gave  and  delivered  to  the 
grantee  heritable  state  and  sasine,  real,  actual,  and  corporal  posses- 
sion of  the  lands  with  the  parts  and  pertinents,  by  delivery  of  earth 
and  stone,  other  symbols  being  specified  if  required.  The  words, 
^'heritable  state"  and  "sasine"  are  meant  to  distinguish  our  infeftment 
in  the  fee  of  the  property  from  the  precarious  grants  in  the  early  his- 
tory of  feus,  which  could  be  resumed  by  the  superior  at  pleasure,  and 
also  from  those  in  which  the  grant  was  limited  to  the  life  of  the 
vassal  The  property  bestowed  is  indefeasible,  not  terminable  by  the 
death  of  the  vassal,  but  descendable  to  his  heirs.  '*  Heritable  state,'' 
therefore,  is  expressive  of  the  permanency  of  the  grant.  This  clause  Its  imfobt- 
is  the  keystone  of  the  sasine,  for  it  contains  the  essential  point  of  the  '^'^* 
assertion  of  delivery.  If  it  fails,  therefore,  the  rest  is  of  no  use,  for 
then  the  delivery  is  not  attested.  Of  this  there  is  a  distinct  illustra- 
tion in  Davidson  v.  M'Leod,  14th  November  1827.  Here  that  portion  6  S.  8. 
of  the  instrument  had  been  omitted,  which  bears  that  heritable  state 
and  sasine,  real,  actual,  and  corporal  possession,  were  delivered,  but 
the  delivery  of  the  symbols  was  complete.  The  opinions  of  the  whole 
Court  were  taken,  and  the  error  held  fatal.  The  feudal  principles 
upon  which  the  sasine  is  founded  are  very  distinctly  stated  in  the 
report  of  the  argument  in  this  case. 

The  appropriate  symbols  requiring  to  be  delivered  for  different  de-  Symbou  op 
scriptions  of  property  were  these : — For  land,  earth  add  stone ;  for  a  ™'"™'*^* 
mill,  clap  and  happer ;  for  fishings,  net  and  coble ;  for  teinds,  a  sheaf 
of  com ;  for  a  patronage,  a  psalm-book  and  the  key  of  the  church ;  for 
an  annual-rent,  if  consisting  of  money,  one  penny  money,  if  consisting 
of  victual,  a  parcel  of  com  or  victual  (Mr.  Ross  advises  the  use  of 
both  these  symbols  in  this  case  ) ;  for  houses  within  burgh,  hasp  and 
staple  ;  and  in  resignations,  staff  and  baton.    Instances  may  be  found 
of  early  decisions  supporting  sasines  although  not  specifying  delivery 
of  the  appropriate  symbol,  but  these  are  not  to  be  confided  in.    The 
case  of  Town-Council  of  Brechin  v.  Arbuthnot,  11th  December  1840,  8  D.  216. 
shows  the  fatal  effect  of  errors  in  this  point,  a  sasine  of  land  being 
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held  void  because  it  did  not  bear  delivery  of  earth  and  stone,  but  of 
stone  only.  When  the  charter  contains  various  distinct  kinds  of  pro- 
perty, as  lands,  and  fishings,  and  a  patronage,  the  symbol  appropriate 
to  each  must  be  specified,  unless  the  whole  be  held  under  a  Crown- 
charter  with  a  clause  of  dispensation  declaring  the  delivery  of  one 
symbol  sufficient  for  the  whole. 

The  next  clause  specifies  the  taking  of  instruments  .•'— "  Whereupon^ 
"  and  upon  all  and  sundry  the  premises^  the  said  attorney  asked  and 
"  took  instruments  in  the  hands  of  me  notary-public/'     The  taking  of 
instruments  is  a  legal  method  of  certiorating  a  fact,  the  preservation 
of  which  a  party  deems  important  or  essential  for  his  security.    So, 
when  a  meeting  adopts  a  resolution  which  any  of  its  members  deem 
illegal,  they  may  protest,  and  take  instruments  in  the  hands  of  the 
clerk,  which  amounts  to  a  declaration  of  the  fact,  that  they  are  no 
parties  to  the  measure,  but  protest  against  it.     The  instrument  in 
such  case  is  the  record  of  their  protest  in  the  minutes,   of  which 
they  may  obtain  extracts  to  instruct  the  fact  of  their  protest    In 
the  sasine,  the  instrument  is  the  extended  writ,  and  the  sense  of  the 
clause  is  much  more  apparent  in  the  Latin  form  of  the  instrument 
than  the  English  : — "  Diet,  actornatus  a  me  notario  publico  instru- 
"  menta  sibi  fieri  petiit"   The  giving  of  a  piece  of  money  is  supposed 
originally  to  have  formed  payment  by  anticipation  of  the  notaij's 
charge,  or  a  part  of  it,  for  expeding  the  instrument 

The  clause  following  declares,  that  the  things  contained  in  the 
instrument  were  so  done  upon  the  ground  of  the  lands  between  i^o 
specified  hours  of  the  day  previously  given  as  the  date.  Sasine 
required  to  be  given  upon  the  ground  of  the  lands.  This  was  essen- 
tial in  all  sasines  before  the  recent  Statute,  unless  by  virtue  of  special 
exemption,  an  instance  of  which  Mr.  Erskine  points  out  in  the  sasine 
of  Nova  Scotia  in  favour  of  Viscount  Stirling,  which,  by  dispensation 
from  the  Crown,  was  allowed  to  be  taken  at  the  gate  of  the  Castle  of 
Edinburgh.  It  would  be  relevant  evidence  to  reduce  a  sasine,  if  ^ 
were  proved,  that,  notwithstanding  the  notary's  evidence  of  the  ftct, 
it  was  not  in  truth  taken  upon  the  ground  of  the  lands.  Such  evi- 
dence, however,  must  establish  a  clear  and  undoubted  error,  and  it  is 
not  favourably  received  at  a  distance  of  time.  In  Campbell  v.  Ca^p' 
belly  9th  June  1819,  an  objection  being  made  to  a  sasine,  that  itwtf 
not  taken  on  the  ground  of  the  lands,  proof  was  offered,  that  th^ 
ceremony  had  not  truly  been  performed  upon  the  subject,  but  on » 
contiguous  spot  of  land  at  a  few  yards'  distance ;  twelve  years  havisS 
elapsed,  however,  since  the  date  of  the  sasine,  the  Court  refused  to 
reduce  upon  such  evidence.  Baron  Hume  adds,  in  a  note  to  this 
report : — "  It  is  not  to  be  inferred  that  the  like  judgment  would  hate 
"  been  given  if  the  alleged  irregularity  had  been  of  a  gross  or  wiHnl 
"  sort,  as,  for  instance,  that  the  notary  and  parties  never  went  near 
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"  the  Iftoda  in  question,  or  upon  ao^  spot  which  could  poBsiblj  be 
"  mistakeo  for  ft  part  of  them." 

If  delivery  required  to  be  made  more  than  once,  this  fact  was  made  ^"*"*™*^ 
to  appear  in  the  instrument  by  adding  to  the  declaration  that  these  xkimumt-.— 
things  were  so  done  upon  the  ground  of  the  lands,  the  words  "  respec- 
tively o/id  successively."*      But  when  was  it  necessary  to  have  more 
than  one  delivery  I    The  rules  upon  this  point  are  the  following: — 

(1.)  The  thing  required  being  delivery  of  and  upon  the  lands,  it  i.  Whb«e 
13  manifest,  that,  whenever  the  grant  conveyed  two  subjects  lying  ^u"^"*"'" 
separate  from  each  other,  delivery  of  one  could  not  be  delivery  of  the 
other,  for  the  notary  and  others  could  not  be  present  upon  both  at  the 
same  mqnient.  A  repetition  of  the  ceremony,  therefore,  was  requi- 
site, whenever  the  lands  were  discontiguous,  the  same  formality  being 
gone  through  upon  each  successively. 

(2.)  A  separate  act  of  infeftment  was  also  requisite,  even  when  the  3.  Wheu 

whole  lands  lay  contiguous,  if  different  portions  of  them  were  held  of  or'owreBEiiT 

different  superiors.  superiobb. 

(3.)  Lands  contiguous,  though  holding  of  the  same  superior,  re-  3.  Wheh 

quired  separate  infeftments,  if  holden  by  different  tenures.  ^vHnwrr 

(i.)  Lastly,  separate  acts  of  infeftment  were  also  requisite,  though  tenubib. 
the  subjects  were  conterminous,  and  holden  of  the  same  superior,  and  *■  W"""  '^■ 
by  the  same  tenure,  when  different  portions  of  such  subjects  had  been  fhoh  dipfkh- 
acquired  from  different  vassals.  BMVi«*L8. 

The  sovereign  power  of  dispensation  was  the  cure  for  this  incon-  CL:tiisE  op 
veuience ;  and,  accordingly,  in  obtaining  or  renewing  Crown  grants,  ""'*"'■ 
a  clause  of  union  was  inserted  in  the  charter,  by  which  it  was 
ordained,  that  sasinc  taken  ever  after  at  the  mansion-house,  or  upon 
only  part  of  the  lands,  by  delivering  earth  and  stone  only,  without  any 
other  symbol,  should  be  sufficient  for  the  whole  subjects  disponed, 
although  consisting  of  separate  tenements  of  different  denominations, 
lying  discontiguous,  and  requiring  separate  sasincs  and  diverse  sym- 
bols. Tlio  clause  of  union  obviates  only  discontiguity,  and  the  neces- 
sity of  different  symbols.  It  did  not  unite  subjects  derived  from 
different  authors,  or  held  of  different  superiors,  or  of  the  same  supe- 
nor  by  different  tenures,  lands  held  under  these  circumstances  being 
'ucapable  of  union.  Contrary  to  the  opinion  of  Craig,  that,  as  the 
Removal  of  one  arrow  loosens  the  whole  bundle,  so  the  effect  of  a  clause 
^f  union  was  dissolved  by  the  disposition  of  a  part  of  the  united  lands,  | 

't  was  decided  in  Montgomery  v.  Dalrymple,  2d  March  1813,  that,  p.  c. 
Hen  a  part  of  the  united  lands  is  sold,  the  effect  of  the  union  con- 
tioues  with  regard  to  the  remainder,  and  that,  although  the  clause  of 
dispensation  allows  sasine  only  "pro  integris  terris,"  without  spe- 
cifying any  portion  thereof 

*  Iq  TBgard  to  tha  effect  of  the  omuaioD  of  tbe  words  "  reeptotivalj  uid  luccoinTelr," 
ne  BM  o>  tU  OoapUtimi  of  TilUi. 
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Unioh  implied  Union  is  implied  in  the  higher  right  of  barony,  the  creation  of 
iH  BABOKif.  YfliiQix  both  unites  the  lands,  and  makes  one  sasine  suffice  for  distinct 
Erek.  Inst.  ii.    subjects,  without  special  dispensation.      Under  the  title,  "  Mbmbeb 

"  OP  Parliament"  in  the  dictionary,  will  be  found  authorities  for 
holding,  that,  when  by  a  clause  of  dispensation  sasine  is  appointed  to 
be  taken  at  a  particular  place,  the  privilege  is  available  to  a  disponee, 
although  the  appointed  place  be  not  conveyed  to  him  ;  and  that  the 
quality  of  union  may  be  communicated  by  a  vassal  to  his  sub-vassaL 
The  benefit  of  dispensation  does  not  require  to  be  specially  assigned, 
M.  8684.  but  passes  as  an  inherent  quality  of  the  united  lands  ;  Heron  v.  Syme, 

IDS. 773.         14th  February  1771.     In  Wood's  Trustees,  etc,,  y.Ferrier,  6th  Julj 

1832,  it  was  decided,  that  the  privilege  of  a  clause  of  dispensation 

extends  to  rights  in  security,  as  an  heritable  bond  of  annuity,  and 

that  the  sasines  completing  such  rights  are  sufficient  if  taken  in 

7  WiL  &  Sh.     accordance  with  the  terms  of  the  dispensation.     This  decision  was 

^PP- 1^7-         affirmed,  25th  March  1834. 

Spboifioation       Tlie  second  part  of  the  clause  under  consideration  contains  the 

specification  of  the  hours  between  which  the  things  certified  by  the 
instrument  were  done.  The  design  of  this  was,  the  ceremony  of 
giving  infeftment  being  a  public  act,  to  show  that  it  had  not  been 
done  clandestinely,  but  in  daylight.  In  the  old  case  of  Amott 
Turner,  19th  November  1679,  a  sasine,  which,  from  the  hour  inserted 
in  it,  Iiad  confessedly  been  taken  during  the  night,  was  sustained, 
there  being  no  allegation  of  fraud,  yet  the  universal  practice  htf 
been,  in  accordance  with  the  design  of  this  part  of  the  instrument,  to 
take  infeftment  during  daylight. 


OF  HOUR  WHEN 
8A8INK  OIVKM. 


M.  14332. 


FIED  IN  THE 
INBTBUMENT. 


Names,  etc.,  of      tJjq  ^q jy  ^f  ^}^g  instrument  of  sasine  concludes  with  the  names 

THE  TyiTMEflBEiB 

MUST  BE  8PBCI-  and  descriptions  of  the  witnesses,  who  are  said  to  be  specially  called 

and  required.  The  latter  words  refer  to  the  period,  when,  witnesses 
being  unable  to  write,  their  presence  was  not  proved  by  their  sign*- 
tures,  and  required,  therefore,  to  be  attested  by  the  notaries  Witb 
regard  to  the  number  of  witnesses,  the  Act  1584,  cap.  4,  which  made 
the  attestation  of  one  notary  sufficient,  required  ''  a  reasonable  omn- 
*^  ber"  of  witnesses,  which  expression,  by  subsequent  decisions  of  the 
Court,  was  interpreted  to  mean  two. 

Notary's  doc-       The  instrument  is  attested  by  the  notary's  docquet,  an  English  la* 

word  which  signifies  a  brief  writing  containing  the  substance  of  * 
greater  writing  ;  and  the  docquet  of  the  sasine  is  in  reality  just  a 
comprehensive  assertion  by  the  notary  of  his  presence,  and  of  the 
authenticity  of  the  facts  as  set  forth  in  the  body  of  the  instrument 
It  sets  forth  in  Latin  the  notary's  name  and  diocese,  and  his  appoint- 
ment by  Royal  authority  and  by  the  Lords  of  Council  and  Session— 
that  he  was  present,  while  the  things  contained  in  the  instrument 
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)  spoken,  done,  and  transacted,  and  that  he  saw,  knew,  and  heard 
t,  sdvi,  et  audivi)  that  they  were  so  done  and  spoken,  and  took 
te  of  them,  from  which  be  has  compiled  the  sasine,  written  by 
)wn,  or,  as  the  case  may  be,  by  another's  hand,  or  partly  by  both, 
i  80  many  pages  of  stamped  vellum  (specifying  marginal  additions 
erasures,  if  there  are  any),  giving  it  the  form  of  a  public  instru- 
t — and  that  he  has  marked  and  subscribed  it  with  his  ordinary 
k,  name,  and  simame,  having  been  asked  and  required  thus  to 
fy  to  the  faith,  strength,  and  evidence  of  all  and  singular  the 
aises.  The  notary's  docquet  must  be  holograph,  although  the 
T  of  the  instrument  may  be  written  by  another.  The  words, 
li,  sdvi,  et  audivi,"  are  indispensable ;  and,  in  Primrose  v.  Davy,  H.  14S!6. 
December  1612,  a  sasine  was  found  null  because  it  wanted  them  ; 
the  omission  of  the  statement  of  the  notary's  presence  at  the  cere- 
y  was  also  held  fatal,  although  the  words  "  vidi,  scivi,  et  audivi," 
;  used  ;  Macintosh  y.  Inglia  and  Weir,  17tli  November  1825.  The  4S.  19a 
rt  here  rejected  the  authority  of  tlic  old  decision,  Maxwell  v.  Niths-  H.  16837. 
IVnante,  January  1680. 

y  the  Act  1681,  cap.  5,  it  was  enacted,  that  none  but  subscribing  Skb* 
lesses  should  be  probative  in  instruments  of  sasine,  and  that  tliey  '^ 
dd  be  designed  in  the  body  of  the  instrument  under  pain  of  nullity ; 
by  1686,  cap.  1 7,  it  was  permitted  to  write  sasines  bookwisc,  the  "^^"'■ 
kiy's  attestation  condescending  upon  the  number  of  leaves,  and 
\  leaf  being  signed  by  him  and  by  the  witiiea.ses  to  the  giving  of 
sasine.     Kot  with  standing  the  latter  enactment,  the  Court  after- 
ds  pronounced  a  decision  finding  subscription  on  the  lant  page 
icient,  but  this  was  reversed  on  appeal;  Duff  y.  Earl  of  Buchan,^^itit»ea'% 
hApril  1725.     In  order  to  enforce  the  numbering  of  the  pages  of   ^^' 
ines,  the  Court  of  Session,  by  Act  of  Sederunt  17th  January  1756, 
xnnted  the  pages  to  bo  numbered,  and  that  the  notary  should 
ert  the  number  in  his  docquet,  under  the  sanction  of  liability  for 
na^s  to  the  party,  and  of  deprivation  of  oilice.     This  Act  of 
lemnt  was  framed  upon  the  assumption,  that  the  Statute  1696, 
\  15,  required  the  numbering  and  specification  of  pages  in  instru-  See  npra, 
Bta,  as  well  as  in  deeds  and  securities.*     But  this  was  evidently  P' 
Mieous,  the  application  of  that  Statute  being  by  its  terms  necos- 
ily  limited  to  writings  in  which  the  witnesses  attested  (he  sub- 
iption,  and  signed  on  the  last  page  only,  whereas  we  have  seen 
Uie  terms  of  the  Act  1686,  cap,  17,  that,  in  this  instrument,  the 
tnetses  attested  the  giving  of  sasine,  and,  therefore,  are  required 
■ign  on  every  leaf.     The  Act  1686  has  been  so  interpreted  as  to 
iport  a  sasine,  although  not  signed  upon  every  page,  but  only  upon 
'  alternate  pages — that  is,  upon  every  leaf.     It  was  so  found  in  U.  B868. 

8m  Act  to  aboliih  cert^  nODeceuarr  fonni  in  tlie  framing  of  dsedt,  19  &  20  VicL  c. 
Vra,  p.  100. 
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Carnegie  \.  Scott,  26th  February  1796,  a  second  sasine,  taken  upon 
the  assumption  of  the  invalidity  of  the  one  thus  signed,  having  beea 
found  inept,  because  that  was  no  valid  objection.  In  practice,  the 
notary  and  witnesses  subscribe  every  page,  the  notary's  subscrip- 
tion upon  the  last  page,  with  his  motto  prefixed,  being  written  at  the 
left  side  of  the  docquet,  and  the  signatures  of  the  witnesses  imme- 
diately below.  Both  notary  and  witnesses  verify  also  every  marginil 
note  with  their  signatures,  and  these  are  adopted  by  notice  in  the 
docquet. 
Erasures  in  Formerly  this  was  the  mode  also  of  obviating  vitiation  by  erasure, 
sAsiNEs—         g^  ^jjj  ^Q  found  by  reference  to  Anderson  v.  Thomson  or  Andenom, 

EFFECT  OF.  ^  ,  ,  ,     ^  ^ 

6S.  463.  31st  January  1828;  and  the  nullity  of  sasines  containing  erasures 

13  S.  461.  ^^  essential  parts,  not  thus  remedied,  is  seen  in  Hoggan  or  Smith  t. 
1  Rob.  App.  Ranken,  13th  February  1835,  aflirmed  30th  July  1840,  where  the 
^73*  erasure  was  in  the  year  of  the  era,  which  was  held  fatal,  though  the 

13  8. 1097.  year  of  the  king's  reign  was  entire  ;  and,  in  Howden  v.  Ferrier,  lOih 
July  1835,  erasures  in  the  names  of  two  parcels  of  land  were  held  to 
annul  the  instrument  as  to  these,  though  not  affecting  its  validity  in 
regard  to  other  lands,  this  distinction  (which  is  important  generally 
upon  the  subject  of  vitiation)  being  made,  that  the  words  here  erased 
were  not  (like  the  year)  in  substantialibiis  of  the  whole  instrument, 
but  only  of  so  much  of  it  as  related  to  these  particular  lands.  The 
6  &  7  Will.  IV.  severity  of  the  penalty  thus  arising  to  parties  from  clerical  inaccmt^ 
c  88.  g^yg  occasion  to  the  Statute  6  &  7  Will  iv.  cap.  33,  which,  proceed- 

ing upon  the  narrative  of  the  Act  1617  and  subsequent  Statnttf 
regulating  the  registration  of  sasines,  and  upon  the  occurrence  of 
questions  as  to  the  validity  of  instruments  of  sasine  and  resignation 
ad  remanentiam  founded  on  erasures  not  appearing  in  the  recoi4 
enacted,  that  no  challenge  of  a  sasine  should  hereafter  receive  effect 
on  the  ground  of  erasure,  without  proof  of  fraud,  or  that  the  record 
is  not  conformable  to  the  instrument,  as  presented  for  registratioa* 
The  Act  does  not  extend  to  sasines  or  resignations  propriis  manibtii 
and  it  saves  the  validity  of  titles  expede  before  its  date  in  order  to 
remedy  defects  occasioned  by  erasures.  The  effect  of  this  cnsct- 
ment  is,  that  no  erasure  in  a  sasine,  however  essential  in  the  p^ 
erased,  is  now  of  any  consequence,  unless  made  fraudulently,  orate 
registration. 
Obtioub  blun-  The  Court  will  not  interfere  with  an  instrument  of  sasine  on  a^ 
BAKTi^''  ^^    count  of  obvious  blunders,  inaccuracies,  or  ungrammatical  exprenioo* 

in  the  body  or  in  the  notary's  docquet,  provided  it  contain  an  eiec 
tual  attestation  that  the  essential  things  were  done ;  and  this  maj 
be  assumed  as  a  principle  under  the  new  form  as  well  as  the  old.  Vt 
shall  not  occupy  time  in  citing  numerous  cases.  The  general  chaiaO' 
ter  of  such  errors,  which,  although  more  honoured  in  the  breach  thaa 
in  the  observance,  are  yet  innocuous,  may  be  gathered  from  the  case 
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of  M'Ohee  v.  Leiahman,  5th  June  1 827,  where  the  objections  were  6  S.  758. 
these : — (I.)  That  there  was  a  want  of  precise  conformity  between 
the  obligation,  which  was  to  infeft  in  an  annualrent,  and  the  sasine 
actually  said  to  be  delivered,  which  was  of  lands  in  security  of  an 
annualrent — (2.)  That  the  sasine  was  said  to  have  been  given  to  the 
attorney  instead  of  to  the  granter  himself — (3.)  That  the  instrument 
bore,  that  the  notary  had  called  the  witnesses,  whereas  he,  being 
himself  rogattus  et  requisitus,  ought  to  take  no  active  part,  but  to  be 
a  passive  spectator,  observing,  in  order  to  attest,  the  proceedings — 
(4.)  That  the  docquet  represented  the  instrument  as  written  upon 
three  pages,  whereas  it  was  written  upon  four.  The  Court  being 
satisfied  with  regard  to  the  first  objection,  that  the  sasine  given  was 
not  truly  unauthorized  by  the  warrant ;  and  that,  notwithstanding 
the  inaccuracies  referred  to  in  the  other  objections,  the  fact  of  deli- 
very of  possession  in  terms  of  the  warrant  was  clearly  made  out,  held 
the  sasine  to  be  valid.  In  various  other  cases,  notwithstanding  the 
requirements  in  the  Act  of  Sederunt,  errors  stating  the  number  of  A.S.,i7thJan. 
pages  have  been  disregarded  ;  as  in  Morrison  v.  Ramsay,  16th  De-g^|^*  ^ 
cember  1826,  where  the  notary  asserted  tliat  the  instrument  was 
written  on  three  pages,  though  it  was  all  contained  in  one.  In  Dick-  M.  voce  "Tail- 
soHY.Synie,  24th  February  1801,  it  was  objected,  that  the  notary  ^^^^^^^ 
stated  the  instrument  to  be  written  manu  aliend,  although  the  names 
of  the  procurator,  baillie,  and  witnesses,  had  been  inserted  by  himself 
The  report  does  not  show  how  the  objection  was  disposed  of,  but  the 
marginal  rubric  bears  that  it  was  repelled.  Other  decisions  in  relation 
to  such  inacciiracies  will  be  found  referred  to  in  the  report  of  M'Ghee's 
ease. 

It  is  to  be  kept  in  view,  as  a  general  rule  in  force  now  as  well  as  Iwsteument 
formerly,  that  the  identity  of  the  lands  must  be  ascertained  in  the 
instrument.     We  have  already  had  an  example  of  the  failure  on  this 
point  in  a  case  where  the  party  disponed  "  all  my  lands  in  the  county 
"of  Ayr,"  and  the  instrument  bore  delivery  of  certain  specific  lands,  Supra,  p. 562. 
Init  did  not  show  that  sasines  had  been  produced  to  prove  that  the 
lukds  so  specified  did  belong  to  the  granter.     Another  example  to 
tto  same  effect  is  the  case  of  Belshes  v.  Stewart,  21st  January  1805.  F.C.,&2Ro88, 
Bore  the  infeftment  proceeded  upon  a  charter  of  lands,  in  a  situation  ^'  ^'  ^^• 
^ot  explicitly  described,  which  had  been  at  any  time  incorporated 
^th  an  earldom,  and  were  not  included  in  a  certain  entail,  and  upon 
^  disposition  of  certain  parts  and  portions  of  the  earldom.     It  being 
^nmmed  that  the  lands  described  in  the  disposition  formed  part  of 
Uiose  conveyed  by  the  charter,  infeftment  was  given  of  these  parti- 
cular lands,  by  virtue  of  the  precept  in  the  charter.     But  the  Court 
^eld,  that  the  sasine  could  not  be  sustained,  no  evidence  having  been 
l^roduced  to  the  notary,  that  the  lands  disponed  were  contained  in 
the  charter.     The  correct  rule  of  practice  is  contained  in  the  report  of 


MUST  XDENTIPT 
TUB  LUIDS. 
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Lord  Meadowbank's  opinion  in  this  case,  which  bears  that  "  all  actus 
"  legitimi  ought  to  be  formal  and  complete  in  themselves."     It  will 
be  found  instructive  to  compare  the  case  of  Belshes  with  that  of  HiU 
11  S.  968;       V.  DuJce  of  Montrose,  lOth  July  1833.     Here  lands  having  been  united 
2 Ross,  L.C.  34.  jj^^^  ^^  barony,  infeftment  in  particular  lands  as  portions  of  the  barony 
was  held  to  be  sufficient  without  production  of  evidence  to  the  notaiy 
that  the  lands  did  form  part  of  the  barony,  because  the  general  name 
of  a  barony  includes  all  its  parts,  and  a  warrant  to  infefl  in  the  barony 
or  in  any  part  of  it  is  sufficient,  without  extraneous  evidence,  to 
authorize  infeftment  in  lands  described  as  forming  part  of  the  barony, 
although  it  will  be  open  to  any  one  to  reduce  the  infeftment  by  proving 
that  the  description  is  false. 
Sasihb  under       It  has  already  been  stated,  that  a  general  precept  to  infeft  in  all 
OBNKRAL  PME^  ^.j^^  kuds  bolongiug  to  the  grantor  is  sufficient,  and  that  sasine  taken 
TH  ALL  GRANT-   by  virtuo  of  such  a  warrant  will  be  effectual  in  regard  to  all  lands 
SB  B  LANDS.       brought  within  its  compass  by  production  of  the  grantor's  infeftments 
to  the  notary,  so  as  to  prove  that  the  lands  specified  in  the  instru- 
ment belonged  to  him.     This  important  doctrine  is  contained  in 
M.  49 ;  2  Boss,  Oraham's  Creditors  v.  Hyslop,  3d  August  1 753,  which  bears,  that, 

"  the  Lords  were  all  of  opinion,  that  a  precept  to  give  infeftment  in 

"  lands  described  in  general  to  belong  to  the  grantor  of  the  precept  is 

"  a  sufficient  warrant  to  give  infeftment  in  every  particular  tenement, 

"  which,  by  production  of  the  grantor's  infeftment,  is  vouched  to  come 

l!^*^*^"*^    "under  the  general  description."     The  authority  of  two  previous 

"tion,"No.  8;  decisions  reported  by  Elchibs,  viz.,  Duke  of  Norfolk  y.  BiUers,  9th 

2  Ross,  L.C.  28.  January  1739,  and  Dairy mple  v.  WaUace,  23d  June  1742,  was  over- 

3 ;  2  Ross,  L.C.  turned  by  this  opinion,  which  was  referred  to  upon  the   Bench  as 

^^-  authoritative  in  the  case  of  Hill,  just  cited. 


Registration  of  Sasine. — The  charter  being  granted,  and  the  granter 
divested  by  delivery  of  possession  to  the  grantee  duly  attested  by 
notarial  instrument,  the  question  arises — How  is  this  transference  to 
be  rendered  secure  as  regards  third  parties  ?  In  the  transference  of 
an  obligation  the  assignee  secures  himself  by  intimation  to  the  debtor, 
which  compels  the  latter  to  recognise  and  deal  with  him  as  now  the 
creditor.  The  transference  of  a  corporeal  moveable  again  is  perfected 
by  obtaining  possession  of  it,  possession  being  evidence  to  all  the 
world  that  it  belongs  to  the  possessor.  But,  when  the  right  is  im- 
moveable, neither  of  these  expedients  would  avail.  There  is  no  debtor 
to  receive  personal  intimation,  whose  possession  is  co-extensive  with 
the  subject.  Intimation  may  be  made  to  the  tenant,  and  that  to  a 
certain  extent  is  obligatory  upon  him,  but  it  is  a  form  affecting  the 
temporary  possessor  only,  and  not  the  land  itself,  and  so  will  be 
excluded  by  the  establishment  of  a  real  right  in  another  party.  Again, 
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with  regard  to  possession,  it  is  evident,  that  land  from  its  extent,  and 
from  its  character  as  immoveable,  is  incapable  of  such  comprehension 
or  attachment  to  the  person,  as  to  be  capable  of  manifesting  apparent 
ownership ;  and  the  idea  of  a  title  complete  bj  possession  is  incon- 
sistent with  the  notion  of  civil  possession,  i.e.,  occupation  not  by  the 
proprietor,  but  by  another  authorized  by  him.    These  diflSculties  have 
been  obviated  in  Scotland,  and  a  perfect  expedient  created  for  the  Advaktaoes 
completion  of  rights  in  immoveables,  by  the  establishment  of  the  re-  ter  for'publi- 
gistcr  for  publication.     It  in  effect  combines  the  modes  of  perfecting  catioh. 
rights  to  which  we  have  referred.     As  regards  intimation,  the  regis- 
ter occupies  the  position  of  a  universal  debtor,  if  we  may  so  speak, 
in  regard  to  heritable  rights,  these  rights  being  all  as  it  were  concen- 
trated, and  incapable  of  real  transference  without  notice,  there ;  and, 
with  respect  to  possession,  the  register  performs  the  function  of  a 
universal  expositor  of  the  real  right  of  ownership,  declaring  more 
clearly  by  its  pages,  than  the  proprietor  could  do  by  standing  con- 
stantly on  the  ground  of  the  lands,  that,  whoever  may  be  the  actual 
occupant,  the  real  right  belongs  to  him.     We  have  already  explained 
generally  the  nature  and  arrangements  of  the  registers,  including 
those  for  publication.     It  is  in  regard  to  the  latter  chiefly,  that  our 
system  of  registration  has  acquired  the  reputation  of  great  public 
utility.     But  there  is  nothing  new  under  the  sun.     In  Mr.  Ross's  H.  67. 
Lectures  there  will  be  found  a  minute  and  interesting  description 
of  the   system   of   registration   {insimmtio)   which   was    practised 
among  the  Romans,  whose  records  were  called  acta  pvblica  and  Keqiotbatioii, 
flfcrfo  municipalia.     In  addition  to  what  is  stated  there,  reference  amokoThjT'^ 
laay  be  made  to  the  formularies  in  the  second  book  of  Marculfus, —  RoMANa. 
of  which  the  37th  is  the  beginning  of  an  instrument  of  registration. 
Like  the  instrument   we  have  just  examined,  it  begins  with   the 
Aite,   and    states    the    presence   of    the   "  defensor   civitatiSy"   or 
**  defensor  pUbia  "  (an  officer  who  took  charge  of  the  public  records), 
dong  with   the   magistrates  of  the   town.     The    mandatory   who 
Juw  been  appointed  by  the  principal  party  addresses  them  in  very 
courteous  terms,  craving  that  they  will  make  the  records  {codices 
pHicos)  patent  to  him,  for  he  holds  in  his  hand  something  which 
lo  desires  to  secure  by  registration.     The  defensor  et  euriales — 
ttat  is,  the  registrar  and  town-council — answer  : — "  The  records  are 
**open  to  you,  proceed,  there  is  no  occasion  for  delay."    Then  the 
•W"  magnificuSy  the  prosecutor  or  mandatory,  relates  that  his  vener- 
able or  illustrious  constituent  had  enjoined  him  by  a  mandate  to  get 
^  certain  gift  secured  in   the  municipal  register.      The  defensor 
tays: — "Show  us  your  mandate,  or  recite  it."    The  mandatory, 
^cordingly,  recites  the  letter  of  mandate,  which  forms  the  first  part 
of  the  S8th  formulary,  and  entreats  of  his  goodness  to  sue  for  regis- 
tfation  of  the  deed  in  this  town,  and  get  it  secured  in  the  municipal 
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records,  engaging  to  ratify  whatever  he  does.  The  38th  formulary 
then  proceeds  with  the  instrument,  which  bears,  that,  after  the  reci- 
tation of  the  mandate,  the  defensor  desired  him  to  recite  the  deed 
also — which  he  does — and  then  the  defensor^  and  councillors,  with 
great  prolixity  and  formality,  pronounce  sentence,  permitting  inser- 
tion of  the  deed  and  its  preservation  in  the  public  archives,  and  that 
extracts,  signed  and  sealed  by  the  registrar  and  councillors,  should 
be  delivered  to  the  mandatory. 

HiBTORT  OF  O^r  Statute-book  exhibits  various  ineffectual  attempts  during  the 

RKoiBTRATioN  sixtcenth  century  to  secure  the  publicity  of  sasines  by  registration, 
in  order  that  the  king  might  know  his  vassals.  But  it  was  not  until 
1  b99,  that  an  organized  form  of  registration  of  deeds  affecting  land- 
rights  was  introduced.     This  was  done  by  a  Statute,  not  printed  in  the 

P.  184.  small  edition,  but  contained  in  the  fourth  volume  of  the  large  edition. 

This  Act  required  registration  within  forty  days  after  the  date  of  the 
sasine  under  the  pain  of  nullity ;  and  its  provisions  were  renewed  and 

Ih.  p.  237.  extended  by  an  Act  in  the  year  1600.  But  it  is  unnecessary  to  de- 
tail the  provisions  of  these  Statutes,  the  register  instituted  by  them, 
and  which  was  called  the  Secretary's  register^  having  been  abrogated 
by  the  Convention  at  Edinburgh  upon  the  27th  January  1609,  on 
account  of  the  needless  trouble,  turmoil,  fascherie,  and  expense  it 
occasioned  to  His  Majesty's  good  subjects.  The  foundation  of  our 
system  of  registration  of  land-rights  was  laid  with  a  degree  of  suc- 

Pboyibioms  of  cess  comparatively  complete,  by  the  Act  161 7,  cap.  1 6,  which  appointed 

1617,  c.  16.  a  public  register,  in  which  instruments  of  sasine,  as  well  as  reversions 
and  the  other  writs  employed  in  creating,  assigning,  discharging,  and 
renouncing  redeemable  rights  affecting  heritable  property,  should  be 
registered  within  sixty  days  after  their  date.  The  keeper  is  appointed 
to  engross  the  whole  body  of  the  writ  in  the  register,  and  to  deliver 
it  back  to  the  presenter  marked  by  him  with  the  day,  month,  and 
year  of  the  registration,  and  also  with  the  leaf  of  the  register — that 
is,  the  number  of  the  page.  This  Statute  contains  various  other  pro- 
visions, to  some  of  which  we  shall  afterwards  have  occasion  to  refer. 

1617,  c.  16.  It  appoints  districts  for  particular  registers.  Under  this  Act,  it  ifl 
necessary  that  the  sasine  or  other  instrument  either  be  recorded  in 
the  general  register  at  Edinburgh,  which  applies  to  the  whole  king- 
dom, or  in  the  particular  register  of  the  district  within  which  the 
lands  lie.  If  the  lands  lie  in  more  than  one  district,  and  the  regis- 
tration does  not  take  place  in  the  general  register,  then  it  must  be 
in  the  particular  register  of  every  district  within  which  any  part  of 
the  lands  is  situate.  Although  this  Statute  expressly  enjoined  the 
keepers  of  the  registers  to  engross  the  whole  body  of  the  writ  within 
the  register  under  pain  of  deprivation,  it  appears  that  there  arose 
great  laxity  of  practice  in  the  observance  of  that  regulation.  This 
neglect  it  was  attempted  to  cure  by  a  singularly  unhappy  effort  of 
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legislation  in  the  year  1686,  by  Act  1686,  cap.  19,  which  enacted,  1686,  c  19. 

that,  when  sasines  and  other  writs  were  presented  to  the  keepers, 

and  delivered  back  bearing  an  attestation  that  they  were  registered, 

this  should  make  them  sufficient  for  the  parties'  security,  although 

not  inserted  in  the  register.     The  fundamental  error  in  this  remedy 

consisted  in  its  providing  merely  for  the  safety  of  individuals,  while  it 

overlooked  the  grand  purpose  for  which  the  registers  were  instituted, 

viz.,  the  security  of  the  public  by  notice  of  the  condition  of  the  title 

to  all  property  in  land.     This  Act  was,  therefore,  rescinded  by  1696,  1696,  c,  18. 

cap.  18,  which  enacted  that  no  sasine,  or  other  writ  or  diligence 

appointed  to  be  registered,  shall  be  of  any  force  or  effect  against  the 

granters  or  their  heirs,  unless  duly  booked  and  inserted  in  the  register. 

The  Statute  ratifies  a  provision  previously  made,  that  parties  injured 

by  the  omission  or  negligence  of  the  keepers  to  insert  writs  attested 

as  registered  should  have  action  of  damage  against  the  heirs  and 

representatives  of  the  keepers,  although  contrary  to  the  usual  rule  of 

recourse. 

The  injunction  in  the  Act  1617  was  to  engross  the  whole  body  of 
the  writ,  while  the  Act  1696  required  it  merely  to  be  duly  booked, 
and  insert  As  the  transcription  of  the  notary's  docquet  in  the  re- 
cord was  not  thus  specifically  required,  it  became  usual  in  practice 
for  the  keepers  of  the  register  to  leave  out  a  considerable  part  of 
the  notary's  docquet ;  and  the  Act  of  Sederunt,  17th  January  1756,  A.S.,i7tliJaii. 
to  which  we  have  already  had  occasion  to  refer,  enacted,  that  the  full 
sasine,  and  particularly  the  full  docquet,  should  be  engrossed  with 
certification  that  the  Lords  would  otherwise  find  the  registration  null, 
and  subject  the  keeper  in  damages  to  the  party,  as  well  as  depriva- 
tion of  office. 

The  practical  efficiency  of  the  system  of  registration  was  completed 
by  two  Acts  in  the  year  1693,  the  first  of  which,  cap.  13,  enacted,  that  1693,  c.  13. 
sasines  should  in  all  competitions  be  preferable  and  preferred  accord- 
ing to  the  date  and  priority  of  registration ;  and  the  due  order  of 
precedence  was  secured  by  the  immediately  subsequent  Act,  cap.  14,  1693,  c.  14. 
which  appointed  minute-books  to  be  kept,  expressing  the  day  and 
hour  when,  and  the  names  and  designations  of  the  persons  by  whom, 
the  writs  are  presented,  and  that  the  minute  should  be  immediately 
signed  by  the  presenter  of  the  writ  and  by  the  keeper ;  and  the  Act 
ordains  registration  to  be  made  exactly  conform  to  the  order  of  the 
minute-book.  These  regulations  are  imposed  upon  the  keeper  under 
the  pain  of  deprivation,  besides  damages  to  the  party. 

We  shall  now  review  in  their  order  the  different  points  requiring 
attention  under  these  statutory  provisions. 

The  first  duty  of  the  Conveyancer  is  to  select  a  competent  register.  The  proper 
If  the  lands  are  in  various  counties,  of  which  the  particular  registers  ^J^]^^f^ 
are  different,  economy  and  convenience  both  point  out  the  general 
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register  as  the  proper  record,  for  otherwise  the  sasine  must  be  re- 
corded in  the  particular  register  of  every  district  containing  any  part 
of  the  lands.  Again,  the  register  selected  must  be  appropriate  to  the 
nature  of  the  subject.  The  sasine  of  2i  feudal  subject  cannot  be  effec- 
tually registered  in  a  burgh  record,  which  is  appropriated  exclusively 
to  writs  connected  with  burgage  tenements ;  and  this  applies  to  lands 
of  which  the  tenure  is  feudal,  although  they  may  be  held  of  the 
magistrates  of  the  burgh  as  feudal  superiors,  registration  being  regu- 
lated by  a  reference  to  the  quality  of  the  subject,  whether  it  is  burgage 
or  feudal.  The  burgh  records,  therefore,  are  to  contain  only  the  sub- 
jects which  are  held  of  the  Crown  by  burgage  tenure,  and  not  those 
which  are  held  of  the  magistrates  in  the  same  way  as  of  any  other 
feudal  superior  for  payment  of  a  feu-duty.  In  Davie  v.  Denny,  2d 
June  1814,  a  feu-right  was  held  ineffectually  recorded  in  the  bui]^ 
register  ;  and,  although  an  opposite  decision  was  given  in  Diton  r. 
LawtJier,  1st  February  1823,  it  is  properly  characterized  by  Mr.  Bdl 
in  his  Principles  as  "  not  to  be  relied  on  ;"  and  the  correct  principle 
was  resumed,  sasines  of  subjects  held  feu  being  found  inept,  because 
recorded  in  the  burgh  register,  in  Town-Council  of  Brechin  v.  At- 
buthnot,  11th  December  1840,  and  again  in  Lord  Fife's  Trudeetr. 
Magistrates  of  Aberdeen^  25th  May  1842. 

By  the  Act  1617  the  registration  is  to  be  within  threescore  dajs 
after  the  date  of  the  sasine.  These  days  are  to  be  calculated  by  entire 
days,  commencing  after  the  expiration  of  that  upon  which  the  sasine 
is  dated  ;  and  a  sasine  recorded  upon  the  sixtieth  day  by  this  mode 
of  computation  was  found  to  be  effectually  registered,  although  reckon- 
ing de  momento  in  momentum^  more  than  sixty  days  of  twenty-foor 
hours  each  had  elapsed  between  the  hour  of  taking  the  sasine,  and 
the  hour  of  recording  it ;  Lindsay  v.  Giles,  27th  Februaiy  1844. 

In  the  process  of  recording,  there  are  three  things  essential  to  be 

B.  0B8EEVED  IN  j^^j^^j  ^^  ._ 

1.  The  entry  in  the  minute-book. 

2.  The  transcription  of  the  instrument  into  the  record. 

3.  The  certificate  of  registration  by  the  keeper. 
We  shall  consider  these  in  their  order. 
By  1693,  cap.  13,  sasines  are  preferable  according  to  the  date  and 

priority  of  registration,  and  the  minute-book  was  appointed  to  be  kept, 
by  1693,  cap.  14,  for  the  purpose  of  securing  this  due  order  of  prece- 
dence, by  certifying  in  it  the  day  and  hour  of  presentation  under  the 
hand  of  the  keeper  and  of  the  party  presenting.  The  effect  of  these 
enactments  was  brought  to  the  finest  test  in  the  case  of  Douglas  t. 
Dunlop  <fe  Co,,  21st  February  1835.  Here  there  were  two  sasines 
entered  in  the  minute-book  as  presented  by  the  same  person  and  upon 
the  same  day  between  the  hours  of  eleven  and  twelva  They  both 
affected  the  same  lands,  and  a  competition  having  arisen,  the  prefer- 
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mce  was  given,  in  strict  conformity  with  the  priority  of  registration 
mentioned  in  the  Statute,  to  that  which  appeared  first  in  the  minute- 
twok.  A  sasine  is  thus  to  be  held  as  recorded  from  the  moment  when 
it  is  entered  in  the  minute-book  ;  Maclains  v,  Maclaine,  1 6tli  June  \^  D.  870. 
\.ii$%  affirmed  6th  July  1855 ;  and  it  concerns  the  security  of  the 
registration,  that  the  minute  of  presentation  should  be  carefully  and 
distinctly  made  and  completed  with  the  signatures  of  the  keeper 
and  presenter. 

It  is  essential  to  the  purpose  of  registration,  which  is  to  furnish  2-  Tmmmip- 
accurate  information  to  the  lieges,  that  the  whole  instrument  be  MKx'urro"™"" 
engrossed  in  the  record  with  perfect  accuracy,  otherwise  it  cannot  "kcou>. 
afford  security.     Any  essential  error  in  the  transcription,  therefore, 
will  be  fatal  to  the  validity  of  the  instrument.     Accordingly,  in 
Macqueen  v.  NaiTne,  23d  January  1823,  the  omission  in  the  record  2  8. 637. 
of  the  word  prima  of  the  year  was  held  fatal ;  and  the  same  result 
followed  in  Grei/  v.  Hope,  23d  February  1 790,  from  the  omission  in  M.  8796. 
the  record  of  certain  lands  tn  the  clause  of  delivery  of  sasine.     Here 
the  keeper  of  the  record  was  fined  upon  a  complaint,  and  held  liable 
in  damages.     The  case  of  Stewart  v.  Enrl  of  Fife,  20th  February  53.  b83. 
1827,  is  another  example  of  the  omission  in  the  record  of  part  of  the 
lands  proving  fatal  to  tho  sasine  in  regard  to  these  lands. 

It  was  natural  for  practitioners  to  endeavour  to  obtain  a  remedy 
for  a  miscarriage  so  grievous  as  the  nullity  of  a  sasine  by  errors 
in  the  transcription  ;  and,  in   the  case  of  Innea,   20th   December  p.  c. 
1806,  the  Court,  upon  the  party's  petition,  authorized  correction  of 
the  reconl  by  a  marking,  to  receive  effect  from  its  date.     But,  in  a 
nmilar  application  afterwards,  Dundaa  v.  Dennistoun,  1 5th  December  3  s.  400. 
1824,  the  Judges  were  unanimous  in  holding,  that  the  record  could 
not  be  altered  after  expiration  of  the  sixty  days.     More  recently,  in 
Duka  of  Montrose,  1 7th  June  1846,  tho  subscriptions  of  the  notary  and  a  D.  822. 
witnesses  having  been  omitted  in  the  record,  warrant  was  granted  to 
■upply  the  defect  by  a  marking  on  tlio  margin.     But  the  report  of 
this  case  is  not  sufficiently  detailed  to  afford  any  indication,  whether 
it  can  be  held  to  imply  a  general  relaxation  of  the  rule  laid  down  in 
the  case  of  Dundaa. 

Tlio  keeper's  certificate  of  the  registration  was  always  an  important  3.  CnrrincATE 
part  of  the  procedure,  and  we  shall  presently  see  that  its  importance  °'  ""■""■ 
lias  been  enhanced  by  the  recent  Statute  affecting  sasines.     This  cer- 
tificate is  required  by  Statute,  and  vitiation  in  it  ought  to  be  carefully 
avoided.     In  the  case  oi  Adam  v.  Duthie,  19th  Juno  1810,  a  sasine  f.  C. 
ms  sustained,  although  the  date  of  recording  aa  entered  in  the  record 
iWas  vitiated,  the  minute-book  and  certificate  being  both  entire;  but 
the  keeper  of  the  record  was  required  to  attend  at  the  bar  of  the 
'Court  to  answer  for  the  irregularity  ;  and,  in  Drummond  t.  Ramsay,  F.  C. 
Mth  Juno  1809,  a  sasine  having  been  recorded  upon  the  25th  Scptem- 
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ber,  but  omitted  to  be  entered  in  the  minute-book  till  the  4th  October, 
the  date  of  recording  was  erased  both  in  the  register  and  in  the 
attestation,  in  order  to  agree  with  the  minute-book.  This  was  held 
to  infer  a  total  nullity.  This  decision  rested,  however,  upon  the 
multiplication  of  irregularities,  and  upon  the  peculiar  requirements 
of  the  election  Statutes  in  regard  to  the  due  registration  of  sasines 
claimed  upon.  In  the  case  of  Qibson-Craig  v.  Cochran,  10th  July 
1838,  a  gross  error  in  the  date  of  the  attestation  (1782  instead  of 
1802,  and  the  first  four  letters  of  "  December"  being  upon  an  erasure) 
is  said  to  have  been  held  immaterial  It  was  pleaded  here  that  the 
Statute  1693,  cap.  14,  appointed  the  minute-book,  with  the  subse- 
quent Act  of  1696  rescinding  the  Act  which  made  the  certificate 
efiectual  independently  of  the  entry  in  the  register,  had  made  the 
minute-book  and  the  register  the  only  essentials  in  registration,  and 
that,  when  these  were  correct,  an  error  in  the  certificate  was  imma- 
terial. The  report  of  this  case  does  not  show  explicitly  whether  the 
point  in  question  materially  aflfected  the  judgment.  At  all  events, 
we  shall  presently  see  that,  under  the  recent  Statute,  the  keeper's 
attestation  is  an  essential  requisite.  In  the  case,  already  cited,  of 
Maclaine  v.  Maclaine,  16th  June  1852,  affirmed  on  appeal,  it  was 
again  held,  as  in  the  case  of  Douglas,  that  the  date  of  ingiving 
entered  in  the  minute-book  is  the  date  of  recording.  An  objection 
taken  here,  therefore,  that  a  sasine  had  not  been  registered  until 
more  than  sixty  days  after  its  date  was  repelled,  the  date  in  the 
minute-book  being  within  sixty  days,  and  the  entry  of  a  wrong  date 
in  the  register  manifestly  a  clerical  error.  In  the  same  case,  correc- 
tions upon  the  margin  of  the  register  were  not  held  to  form  objec- 
tions, the  challenge  not  being  made  until  between  sixty  and  seventy 
days  after  the  registration,  while  the  corrections  were  in  the  same 
hand  as  the  body  of  the  register,  and  the  register  itself  was  exempt 
from  suspicion  as  being  in  publicd  custodid.  If  the  keeper  of  the 
register  die  without  attesting  the  sasine,  the  Court  will,  upon  an 
application  for  the  purpose,  authorize  his  successor  to  do  so ;  Young, 
20th  December  1 799. 

We  had  occasion  formerly  to  observe,  that,  when  an  instrument 
is  registered  for  publication,  it  is  not  retained  in  the  register,  as  is 
the  case  when  the  object  is  preservation.  The  principal  sasine  with 
the  attestation  is  delivered  back  to  the  party ;  and,  if  it  shall  be 
challenged  as  false,  that  challenge  can  only  be  met  by  producing  the 
principal  instrument,  because  he  is  bound  to  have  it  in  his  posses- 
sion. This  is  expressly  enacted  by  the  Statute  1617,  which  allows  an 
extract  of  the  register  to  make  faith  in  all  cases,  except  wliere  the 
writ  is  offered  to  be  improven.  What  then  is  the  remedy  in  the  event 
of  a  principal  sasine  being  lost  ?  Formerly  it  might  bo  renewed  by 
the  notary  from  his  protocol,  if  the  witnesses  were  still  alive  to  attest 
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t ;  and  the  new  instrument  was  as  effectual  as  that  which  was  lost, 

or  both  contained  the  same  facts,  attested  by  the  same  notary  and 

witnesses ;  and  the  notary  might  bo  compelled  to  give  the  party  the 

>enefit  of  this  remedy  by  an  action,  directed  against  him  and  the 

witnesses  and  all  others  concerned,  proceeding  upon  a  summons  of  Rosi,  ii.  208. 

jxtension.     It  was  also  held  the  duty  of  the  Keeper  of  the  Register 

o  mark  the  new  instrument  as  registered  of  the  same  date  as  the 

ost  one  ;  Ramsay ^  2d  January  1678  ;  but,  in  the  subsequent  case  of  M.  13568. 

lochran,  4th  July  1699,  the  Court  refused  to  enforce  the  attestation  M.  13561. 

»f  a  second  sasine,  on  account  of  the  imperfection  of  the  notary's  pro- 

ocol ;  and,  as  protocols  have  now  gone  entirely  into  disuse,  the  only 

emedy  left  is  to  prove  the  tenor  of  a  lost  instrument.     It  has  been 

uggested,  however,  and  the  suggestion  is  well  worthy  of  considera- 

ion,  that  this  contingency  may  be  provided  against  in  some  measure 

»y  expeding  two  instruments  of  the  same  sasine  in  cases  of  great 

mportance. 

We  have  now  to  consider  the  legal  effect  of  a  sasine,  taken  but  not  Epfect  of  ah 
ecorded.     The  Act  1617  decerned  an  unrecorded  sasine  to  make  no  JJ^g^^*^*" 
kith  in  judgment  in  prejudice  of  a  third  party  who  had  acquired 
k  perfect  right  to  the  lands,  but  allowed  it  to  be  used  against  the 
rranter  of  the  warrant  and  his  heirs  and  successors.     The  doctrine 
entertained  with  regard  to  these  provisions  at  a  former  period  was, 
hat,  although  an  unrecorded  sasine  was  ineffectual  against  third 
Mtrties  who  had  acquired  a  good  right  to  the  lands,  yet  that  it 
brmed  a  real  right  available  against  the  grantor  of  the  deed  upon 
ivhich  it  proceeded,  and  his  heirs   and   creditors.      This  was  the 
dew  taken  by  Institutional  Writers ;  and,  in  Rowan  v.  Colvil,  21st  M.  13646. 
Fnly  1638,  it  was  found  irrelevant  for  one  liable  in  multures  to 
^lead  non-registration  of  the  claimant's  sasine,  that  objection  being 
sompetent  only  to  one  producing  a  better  title  to  the  property. 
Tenants  also  were  found  to  be  excluded  from  pleading  this  objec- 
;ion  ;  Oray  v.  Tenants,  24th  March  1626  ;  and  an  example  of  the  M.  13640. 
sffect  of  the  Statute  in  excluding  the  grantor's  heir  from  expeding  a 
preferable  title  will  be  found  in  Simpson  v.  Blackie,  28th  June  1678.  M.  13563. 
rhe  light  in  which  these  decisions  were  viewed  was,  that  they  were 
bunded  on  a  real  right  created  by  the  unrecorded  infeftment,  although 
lot  pleadable  against  parties  holding  a  better  right.     But,  in  the  case 
^t  Kibble  V.  Stewart,  16th  June  1814,  Lord  Meadowbank  held  the  F.  C. ;  2  Ro8§, 
^e  view  to  be,  that  an  unregistered  sasine  is  absolutely  null  and  ^*  ^'  ^^' 
roid,  although  some  persons  are  not  entitled  to  plead  the  nullity. 
the  importance  of  this  view  arose  from  the  insecurity  held  to  result 
bom  the  other  opinion,  for,  if  a  real  right  did  result  from  the  unre- 
Borded  sasine,  then  the  warrant  upon  which  it  proceeded  has  been 
lited,  and,  as  an  exhausted  warrant  is  no  longer  effectual,  the  grantee 
precluded  from  making  his  right  secure  against  third  parties  by 
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taking  and  recording  another  sasine.  This  question,  accordingly, 
9  8.233;  arose  in  the  case  oi  Kibbles  \.  Stevenson,  18th  December  1830,  and, 
109^^'  ^  ^'     *^®  opinions  of  the  whole  Court  liaving  been  taken,  it  was  decided 

that  a  precept  is  not  exhausted  by  an  unrecorded  sasine,  and  a  second 

5  Wil.  &  Sb.     sasine  upon  the  same  precept  was  held  to  be  competent.     This  deci- 
App.  663.         sion  was  affirmed  23d  September  1831.     The  same  view  had  previ- 
ously been  taken  by  the  Second  Division  of  the  Court,  which,  in  the 

8  8. 416.  case  of  Moncrieff,  29th  January  1830,  gave  its  sanction  to  a  second 

infeftment  taken  under  a  special  Statute,  an  inaccuracy  having  been 
found  in  the  first  by  the  omission  of  a  word.  The  vital  importance 
of  this  doctrine  came  out  in  a  light  peculiarly  strong  in  the  case  of 

6  D.  370;         Young  V.  Leiihy  16th  January  1844.     Here,  a  party  possessing  upon 
2^Ro88,  L.  C.     ^^  unrecorded  sasine,  executed  a  disposition  altering  the  destination 

of  lands  ;  and,  if  an  unrecorded  sasine  formed  a  valid  title  inter  hanre- 
des,  then  this  disposition  would  have  been  effectual ;  but  the  Court 
held  unanimously  in  the  First  Division,  that  the  not  recording  was  an 
absolute  nullity,  and  that  the  disposition  was  ineffectual  as  flowing 
from  a  party  not  invested.     The  Court  hero  proceeded  upon  the 

3  D.  216.         precedent  of  the  decision  in  the  case  of  Town-Council  of  Brechin  v. 

Arbuthnot,  11th  December  1840,  already  referred  to,  which  was 
virtually  to  the  same  effect,  the  defender  there  having  been  found 
entitled  to  use  an  old  precept,  although  it  had  been  used  by  his  ances- 
tor, because  the  ancestor's  sasine,  being  entered  in  a  wrong  register, 
and,  therefore,  held  to  be  unrecorded,  had  not  exhausted  the  precept 
The  case  of  Young  having  been  appealed,  it  was  remitted  to  the  Court 
of  Session  to  be  argued  before  all  the  Judges,  and  to  have  their 

9D.  932.         opinions  reported.     The  result.  Young  v.  Leith,  11th  March  1847, 

was,  in  the  opinion  of  the  majority,  that  an  unrecorded  sasine  is  ab- 
solutely null.  The  whole  of  this  important  subject  is  fully  discussed 
here  in  very  elaborate  opinions. 

2.  Sasine  under  the  new /orm.— Having  now  examined  the  material 
things  in  the  old  instrument  of  sasine,  it  remains  to  point  out  the 
alterations  introduced  by  the  recent  Statute,  and  to  notice  briefly  the 
principles  and  rules,  fixed  by  the  previous  practices  and  decisions^ 
which  may  be  considered  as  remaining  authoritative  in  the  case  of  the 
new  instrument  also.  The  rules  and  authorities  hitherto  noticed  are 
those  to  be  employed  in  testing  the  accuracy  of  instruments  of  sasine, 
whose  date  is  not  later  than  the  1st  October  1845,  being  the  time 
fixed  by  the  8  &  9  Vict.  cap.  35,  for  the  introduction  of  the  now 
forms,  which  it  does  not  imperatively  prescribe,  but  allows,  and  which 
from  their  great  convenience  and  economy  will  necessarily  supersede 
Obsior  of  almost  entirely  those  previously  employed.  The  design  of  the  Sta- 
Statute  8  &  9  tute  was,  while  the  instrument  of  sasine  was  retained,  to  strip  both 
it  and  the  ceremony  of  everything  not  conducive  to  that  upon  which 
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its  efficacy  has  always  virtually  depended,  viz.,  the  registration  of  it 
Accordingly,  the  enactment  is,  that  after  the  day  we  have  mentioned.  Terms  of  the 
it  shall  not  be  necessary  to  go  to  the  lands,  or  perform  any  act  there,  ^^''^"^ 
and  that  sasine  shall  be  effectually  given,  and  infeftment  obtained, 
by  producing  the  warrant  to  a  notary-public,  and  by  expeding  and 
recording  in  the  general  or  particular  register  an  instrument,  setting 
forth  that  sasine  had  been  given,  and  subscribed  by  the  notary  and 
witnesses  according  to  the  form  subjoined  to  the  Act.  This  is  de- 
clared to  be  effectual,  whether  the  precept  shall  be  in  the  old  form  or 
in  the  abbreviated  form  which  we  have  already  noticed  as  appended 
to  the  Act.  The  2d  section  provides  for  the  recording  of  the  new 
instrument  in  the  manner  previously  observed,  and  that,  when  re- 
corded, it  shall  have  the  same  effect  as  a  recorded  instrument  of 
sasine  according  to  the  previous  practice.  The  3d  section  is  very 
important,  since  it  abolishes  the  present  limitation  of  sixty  days,  and 
makes  registration  competent  at  any  time  during  the  party's  life, 
with  this  provision  that  the  date  of  presentment  and  entry,  marked 
by  the  keeper  of  the  record  upon  the  instrument,  shall  be  its 
data  The  5th  section  permits  the  abbreviated  forms  of  the  precept 
and  instrument,  and  declares  these  as  valid  as  those  previously  in 
use. 

Let  us  now  examine  the  form  of  the  new  instrument  as  contained  Clauses  of 
in  the  schedule.     It  may  be  divided  into  five  clauses  : —  !l^!L™*l"lw- 

•^  KENT  OF  SASIME. 

(1.)  The  production  of  the  warrant  to  the  notary. 
(2.)  The  narrative  of  the  warrant,  including  the  description  of  the 
lands. 
(3.)  The  insertion  of  the  precept. 
(4.)  The  giving  of  sasine. 
(5.)  The  testing-clause. 

We  shall  briefly  comment  upon  these  in  their  order : — 
(I.)  ProdiLction  of  warrant  to  the  notary, — First  must  be  specified 
^e  place  where  the  instrument  is  presented,  and  that  will  be  the 
place  where  it  is  signed.     The  schedule  bears  presentment  by,  or  on 
l>ohalf  of,  the  party  to  whom  sasine  is  to  be  given.     These  words, 
"  fiy,  or  on  hekalf  of*^  are  no  doubt  alternative.     If  the  party  himself 
Presents  the  warrant,  the  Conveyancer  will  say  "  6y,"  and,  if  it  is 
Presented  by  another,  then  it  will  be  "  on  hehalf  of  J*    It  will  be  ob- 
served that  this  form  of  the  instrument  preserves  no  evidence  to  show 
▼ho  required  sasine  to  be  given,  and,  by  the  same  principle  which 
formerly  entitled  the  party  to  show  that  the  attorney  named  acted 
^thout  authority,  it  will  still  be  competent  to  one  injured  by  the 
.  PtSfting  of  infeftment  in  his  favour  to  prove  that  he  did  not  authorize 
^  It  will  be  prudent,  therefore,  when  the  circumstances  are  such  as 
^1  give  rise  to  a  question  of  this  nature,  for  the  notary  to  preserve 
^dence  which  will  exonerate  himself,  by  showing  upon  whose  ap- 
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Claubbs  op  plication  he  gave  the  sasine.  The  deed  containing  the  warrant  is  to 
insNT^opsiSiirB,  ^®  described  here  only  by  its  name,  and  by  the  name  and  designation 
— ttw"**-  of  the  granter,  referring  to  the  precept  of  sasine  after-inserted  for  its 

date,  and  here  also  there  must  be  described  any  connecting  deed  or 
writ  or  extract.  These  must  be  identified  by  their  dates.  It  must 
be  remembered  that  in  the  case  of  Hamilton  v.  Lord  Hamilton,  24th 
January  T  824,  the  omission  of  the  year  in  the  date  of  a  disposition 
would  have  proved  fatal,  but  that  it  was  held  to  be  infallibly  supplied 
by  the  year  of  the  sasine  itself,  which  was  the  only  one  mentioned  in 
the  instrument. 

(2.)  Narrative  of  warrant — Here  is  narrated  the  dispositive  clause, 
with  the  name  of  the  disponer — the  destination  that  the  grant  is 
made  heritably  and  irredeemably,  or  of  a  limited  character,  and  there 
is  inserted  a  description  of  the  lands.  Of  course  it  is  of  vital  import- 
ance to  insure  the  strictest  accuracy.     Next  there  is 

(3.)  The  insertion  of  the  precept  of  sasine, — This  has  in  this  way 
become  matter  of  statutory  requirement ;  and  here  also  perfect  accu- 
racy must  be  observed.  By  the  terms  of  the  first  schedule,  the  testing- 
clause  of  the  deed  has  become  a  portion  of  the  precept.  It  must, 
therefore,  be  inserted,  and  the  former  practice  of  copying  literatim 
the  signatures  also  both  of  the  party  and  of  the  witnesses,  will  be 
continued. 

(4.)  The  delivery  of  sasine, — There  is  here  no  ceremony  prescribed: 
the  words  are,  "  In  virtue  of  which  precept,  I  hereby  give  sasine;"  and 
the  act  of  delivery  consists  in  the  notary's  subscription  of  the  instru- 
ment, followed  by  registration.  If  the  sasine  is  intended  to  be  of  a 
qualified  nature,  it  must  be  so  expressed  (as  directed  in  the  schedule); 
and  it  is  to  be  carefully  observed,  that,  while  the  instrument  cannot 
effectually  confer  a  higher  or  more  extensive  right  than  is  contained 
in  the  warrant,  the  extent  of  the  right  may,  on  the  other  hand,  be 
restricted  by  the  instrument,  so  as  to  be  less  comprehensive  than  the 
precept  might  authorize.  Of  this  there  is  an  example  in  Grahams 
Children  v.  Graham,  4th  July  1769,  where  an  instrument  bearing 
delivery  of  liferent  state  and  sasine  was  held  only  to  vest  the  liferent 
in  the  party,  although  the  disposition  contained  warrant  for  infefting 
him  in  the  fee. 

The  new  Statute  has  silently  abolished  the  use  of  symbols,  thus 
fulfilling  the  prophecy  of  Lord  Eames  : — "  When  our  notions  come  to 
"  be  more  refined,  and  substance  regarded  more  than  form,  it  is  pn>- 
^'  bable  that  external  symbols,  which  have  long  been  laid  aside  in 
'^  personal  rights,  will  also  be  laid  aside  in  rights  affecting  land." 
The  risk  of  error  in  the  symbol  is  now,  therefore,  avoided.  Neither 
is  there  any  provision  for  the  observance  or  attestation  of  more  than 
one  act  of  infeftment  in  the  same  instrument,  because  the  enactment 
contains  what  is  equivalent  to  a  clause  of  union  in  the  declaration  of 
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e  first  clause,  that  the  new  mode  of  infcftmeDt  shall  be  effectual,  BrATuiosr 
lether  the  lands  lie  coatiguous  or  discontiguous,  or  are  held  by  the  *"""*• 
me  or  by  different  titles,  or  of  one  or  more  superiors.  This  provi- 
)n  would  have  been  more  complete,  if  it  had  specified  different 
%ttres,  aa  well  as  titles.  Lands  held  by  different  tenures  are  icca- 
.ble  of  union  ;  and  a  question  may  arise,  whether  one  sasine  would, 
ider  this  Act,  suffice  for  separate  parcels  of  land  held  by  different 
nares,  as  well  as  for  lands  of  the  same  tenure  held  by  different 

This  part  of  the  new  instrument,  viz.,  the  giving  of  saaine,  is  its 
tat  part,  without  which  it  would  specify  nothing,  and  fall  by  the 
me  rule  which  gives  no  effect  to  old  sasines  where  tlie  act  of 
ilivery  is  omitted  in  the  body,  or  the  words  "  vidi,  scivi,  et  avdivf 

the  docquet.  The  vitiatory  effect  of  erasures  would  be  avoided  by 
e  Act  of  1836,  but  any  omission  would,  no  doubt,  be  fatal.  *ipro,  p.  678. 

If  the  sasine  is  given  under  the  qualification  of  any  burden,  it  is  to  Siaim  oivm 
I  referred  to  "  as  before  specified;"  and  wc  thus  leam  that  the  proper  obm^  """" 
ace  to  insert  burdens  upon  grants  is  in  the  dispositive  clause,  and 
iftt  they  are  to  be  regarded  as  part  of  the  description,  the  description 
sing  the  only  previous  part  of  the  sasine,  where  the  burden  can  be 
)eci6ed  in  conformity  with  the  schedule.     Lastly,  wo  have 

(5.)  The  testing -claitse. — It  contains  no  date,  and  thus  declares  T='ti>^'>- 
mphatically  the  immateriality  of  any  date  but  that  of  registration.  MooAn. 
le  way  in  which  the  schedule  is  printed  docs  not  indicate  that  the 
iDtDber  of  pages  is  to  be  inserted  ;  but  as  the  reference  to  preceding 
Mges  must  necessarily  be  omitted  when  there  is  but  one  page,  so  it  is 
lot  incompetent  to  insert  the  number  of  pages,  and  this  ought  to  be 
lone. 

A  material  change  has  taken  place  in  the  function  of  the  witnesses.  Functiok  op 
Ponnerly  they  were  witnesses,  in  terms  of  tlie  Act  1686,  to  the  giving  usugairEw 
>f  sasiue,  and  so  they  were  required  to  subscribe  every  leaf     Now,  •'"i'"- 
't  the  terms  of  the  testing-clause  in  the  schedule,  they  are  witnesses 
^'3  to  the  subscription  of  the  notary.     It  is  true,  that,  as  we  have 
•lisady  remarlied,  his  signature  comprises  the  act  of  giving  infoft- 
'"fiOt,  and  it  might  be  contended  that  they  are  in  that  view  still 
tilnesses  to  the  giving  of  sasine.     General  practice,  which  is  under- 
wood, however,  not  to  be  uniform,  has  adopted  the  view,  that  the 
•itnesses  attest  only  the  subscription,   and  that  their  subscription, 
'Wefore,  is  not  necessary  upon  any  but  the  last  page.     It  would 
■tn  been  desirable  that  this  point  had  been  clearly  settled  by  the  Act 

itgistration  ofne\e  instrument.— Tl\i6  provisions  of  the  Statute  for  Bsoununoa 
ft*  recording  of  sasines  are  very  important.     The  instrument  may  be  mwjtopIity'b 
'■BOided  at  any  time  during  the  life  of  the  party  in  whose  favour  it  i-i"- 
^  been  expede.   This  privilege  appears  to  apply  only  to  instruments 
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in  the  form  here  prescribed.  It  is  to  ^^  every  such  instrument  of 
"  sasine,"  If  in  any  case,  therefore,  a  sasine  sliould  be  taken  in  the 
old  form,  it  would  still  be  necessary  to  have  it  registered  vrithin  sixty 
days.  The  character  of  the  registration,  as  truly  the  essential  act  of 
infeftment,  is  strongly  marked  by  the  provision,  that  it  can  only  be 
recorded  during  the  life  of  the  party.  Formerly,  registration  after 
the  party's  death  was  competent  and  effectual,  if  within  sixty  days  of 
the  date  of  the  sasine.  Here,  then,  along  with  a  great  apparent  ex- 
tension, we  have  in  this  respect  an  important  contingent  restriction 
of  the  time  of  registration ;  and,  as  the  unlooked-for  death  of  the 
party  may  preclude  the  possibility  of  completing  the  infeftment  by 
registration,  ordinary  prudence  strongly  urges  it  as  a  rule,  that  in 
every  instance  it  should  be  recorded  instantly  after  subscription. 

Date  of  ih-  The  declaration  of  the  3d  section,  that  the  date  of  presentment 

and  entry  set  forth  on  the  instrument  by  the  keeper  of  the  record 
shall  be  taken  to  be  its  date,  is  deserving  of  very  serious  consideration. 
Under  the  principles  pleaded  and  apparently  sustained  in  the  case  of 

Supra,  p.  684.  Qibson-Craig^  the  date  and  fact  of  registration  were  held  to  depend 
upon  the  entry  in  the  minute-book,  as  containing  the  joint-declara- 
tion of  the  keeper  and  the  party  presenting  it ;  and  gross  error  in  the 
attestation  of  the  keeper,  was,  therefore,  jiisregarded.     This  enact- 

Effeot  OF        ment,  however,  gives  to  the  certificate  a  much  more  important  place 

TiFicATE.  than  formerly;  and  errors  in  it  could  not  now  be  held  to  be  immaterial, 

since  it  has  the  statutory  effect  of  fixing  the  date  of  the  instrument 
Doubtful  questions  might  thus  arise  in  the  event  of  a  discrepant 
between  the  minute-book  and  the  attestation ;  and  an  important 
question  also  would  be,  whether  the  attestation  forms  a  part  of  the 
sasine,  so  as  to  give  it  the  protection  of  the  Act  regarding  erasures. 
These  considerations  enforce  very  strongly  the  duty  of  the  practitioner 
in  seeing  that  the  attestation  corresponds  with  the  minute-book  and 
record,  and  is  in  itself  regular  and  entire. 

Old  Acts  hot       In  reviewing  the  enactments  of  the  new  Act,  it  is  to  be  remarked 

8^9*v'ct"    generally  that  it  does  not  in  terms  rescind  any  of  the  previous  Statute! 

c.  36.  regarding  sasines.    It  operates  by  permitting  and  making  lawful  ne^ 

forms  and  instruments  to  produce  the  same  effect  as  those  prescribed 
by  the  older  Statutes,  and  which  might  yet  be  effectually  practised 
since  they  are  not  expressly  abolished,  though  virtually  superseded  by 
the  convenience  and  cheapness  of  the  new  forms.  There  being  thoi 
no  rescissory  terms,  the  previous  statutory  rules  still  subsist  in  so  {i' 
as  new  observances  have  not  been  allowed  in  the  room  of  some  of  tbon* 
As  regards  registration,  therefore,  we  must  still  select  the  competent 
register,  and  have  the  instrument  entered  in  the  minute-book  by* 
joint  declaration  specifying  the  day  and  hour  of  presentment  ^^ 
must  still  be  engrossed  in  its  due  order  in  the  record,  and  any  mate* 
rial  error  there  will  still  produce  effects  as  fatal  as  formerly.    Th^ 
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Qcipal  sasine  must  still  be  produced,  when  challenged  as  fraudulent ; 
1,  with  regard  to  a  sasine  not  recorded  during  the  party's  life,  it 
1  be  subject  to  the  same  objections  as  one  formerly  omitted  to  be 
:istered  within  sixty  days  of  its  date. 

This  Statute  has  now  directly  sanctioned  what  was  formerly  ob-  Expedino  new 
yed  in  practice,  viz.,  that,  in  case  of  error  or  defect  in  an  instru-  wheimT^mbr 
nt  of  sasine  or  in  recording  it,  a  new  instrument  may  be  made  one  defective. 
1  recorded,  and  have  full  effect  from  the  date  of  recording,  as  if 
)re  had  been  none  previous.     Of  course,  in  availing  ourselves  of 
8  remedy,  it  will  be  prudent  to  ascertain  that  the  error  is  of  suffi- 
nt  magnitude  to  justify  the  expeding  of  a  second  sasine ;  and,  if 
ihould  be  of  a  doubtful  nature,  care  must  be  taken  not  to  rest  the 
e  exclusively  upon  the  second  sasine,  lest,  as   in  the  case  of 
megie,  the  first  one  should  be  found  to  be  valid,  and  the  second.  Supra,  p.  578. 
^refore,  inept. 

In  conclusion,  we  have  only  to  advert  to  what  was  formerly  said 
the  subject  of  stamp-duties,  and  to  refer  again  to  the  case  of 
xkintosh  v.  Orant,  12th  May  1831,  which  shows  the  necessity  of  hav-  9  S.  683. 
:  a  separate  stamp  or  series  of  stamps  for  each  warrant,  when  the  in- 
^ment  given  by  virtue  of  them  is  contained  in  the  same  instrument. 

3(i8ine  PROPRiis  MANiBua — ^We  have  a  remnant  of  the  proper  inves-  SAsnre  propHU 
ire  (%.e,,  of  sasine  bestowed  by  the  superior's  personal  act  upon  the  ^nanibus  btu^l 

OC)MPl£TElCT 

tund)  in  the  sasine  propi^is  manibus.  By  the  former  practice  this 
jht  take  place  either  where  there  was  a  separate  antecedent  war- 
it,  or  without  it.  When  there  was  a  previous  warrant,  the  instru- 
nt  differed  from  that  ordinarily  used  in  bearing  the  appearance  of 
)  superior  himself,  instead  of  his  baillie  ;  and,  when  this  mode  of 
eftment  was  contemplated,  it  was  unnecessary  to  insert  a  precept 
the  charter,  there  being  no  need  of  a  warrant  to  the  superior's 
iUie  to  do  what  he  was  to  do  himself  If  the  charter,  however, 
d  contain  a  warrant,  then  it  was  unnecessary  to  insert  it  in  the 
strument.  In  so  far  as  concerns  sasines  propriis  manibus,  where 
lere  is  an  antecedent  warrant,  these  may  be  regarded  as  practically 
tperseded  by  the  recent  Statute. 

Bat  this  modification  of  the  instrument  has  been  chiefly  used  for 
ke  purpose  of  constituting  or  securing  provisions  by  husbands  to 
*ttr  wives,  or  parents  to  their  children  ;  and,  in  such  cases,  there  is 
0  Teason  to  suppose  that  they  will  not  still  be  practised.  It  has 
kdeed  been  said,  that  ASAines propriis  manibus  appear  now  to  be  incom-  Alexander's 
Bhni  But  that  observation  overlooks  the  nature  of  the  Infeftment  Analjsw,  p.  21. 
4^  which,  though  it  introduces  a  new  form,  does  not  abolish  the  old. 
kit  Statute,  however,  expressly  refers  only  to  sasines  proceeding 
fua  prior  written  warrants ;  and  when  sasine,  therefore,  is  to  be 
ven  propriis  mantbus,  it  must  be  done  according  to  the  old  form. 

38 
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But  it  is  to  be  kept  in  view,  that,  when  there  is  no  separate 
warrant,  a  mere  notarial  instrument  cannot  operate  a  transfer  of 
property.  Such  an  instrument  is  the  assertion  only  of  the  notary ; 
and  the  grantor  of  the  infeftment  cannot  be  divested  without  his  own 
written  act.  Accordingly,  various  cases  will  be  found  noted  in  the 
Dictionary,  in  which  sasines  propriis  manibus  were  rejected,  because 
proceeding  upon  no  written  warrant  of  the  g^nter.  The  last  of  these 
cases  is  King  v.  Chalmers,  16th  November  1682.  This  report  also 
shows,  how  the  want  of  a  separate  antecedent  warrant  may  be  sup- 
plied, viz.,  by  the  subscription  of  the  grantor  upon  the  sasine  itself. 
This  subscription,  though  operating  as  an  alienation,  is  effectual, 
though  not  attested  in  accordance  with  the  statutory  solemnities ; 
Kibble  v.  Ross,  4th  December  1804.  In  the  subsequent  case  of  ^n- 
derson,  however,  to  which  we  shall  presently  refer,  the  objection 
that  the  signature  was  unattested  was  regarded  by  Lord  Nswtok 
as  entitled  to  some  weight,  and  it  would  be  prudent,  therefore,  to 
obviate  question  by  inserting  in  the  body  of  the  instrument  an 
attestation  that  the  grantor  subscribed  it  according  to  the  solemnities. 

The  distinguishing  feature  of  the  instrument  in  this  form  is  the 
clause  of  delivery,  which  bears,  that  the  grantor,  "  ex  propriis  suit 
"  manibus,  gave  and  delivered"  liferent  (or  heritable)  state  and  sasine, 
etc.  These  words,  however,  or  English  words  of  the  same  import,  are 
not  essential,  and  the  sasine  will  be  sustained,  provided  it  bear  the 
presence  of  the  grantor,  and  delivery  by  him ;  Anderson  v.  Thomson 
or  Anderson,  81st  January  1828.  When  the  sasine  is  granted  in 
satis^tion  of  a  previous  obligation,  the  marriage-contract  or  other 
deed  containing  such  obligation  should  be  narrated ;  but  the  decision 
last  cited  shows,  that  a  provision  to  a  wife  may  be  effectually  secured 
in  this  way  by  a  solvent  grantor  for  a  reasonable  amount,  although 
there  be  no  previous  obligation. 

It  is  to  be  carefully  observed,  that  sasines  propriis  manibus  are 
not  protected  by  the  Act  6  &  7  Will.  iv.  cap.  33,  which  exempts 
sasines  from  challenge  on  the  ground  of  erasure.  On  the  contrary, 
they  are  expressly  excepted  from  that  Statute,  and  justly  so,  inas- 
much as  the  sasine  propriis  manibus  is  not  like  other  sasines,  merely  an 
attestation  of  the  delivery  of  possession,  but  is  by  its  nature  an  act  of 
alienation,  and  embraces  in  itself  the  warrant  as  well  as  the  delivery. 

[Mode  of  Infeftment  under  Titles  to  Land  {Scotland)  Acts  1858  and  1860. 

The  instrument  of  sasine  has  been  virtually  superseded  by  the  mode  of 
completing  the  vassal's  investiture  introduced  by  this  Statute. 

By  the  Ist  section,  it  is  provided,  that  it  shall  not  be  necessary,  after  1st 
October  1858,  to  ezpede  and  record  an  instrument  of  sasine  on  any  con- 
veyance of  lands,  but  that  the  conveyance  may  itself  be  recorded  in  the 
appropriate  register  of  sasines ;  and  it  is  declared  that  the  conveyance  being 
presented  for  registration  with  a  warrant  of  registration,  and  being  so  re- 
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corded  with  such  warrant,  shall  have  the  same  force  and  effect  as  if  the  Convktahoh 
conreyance  so  recorded  had  been  followed  by  an  instrument  of  sasine  duly  ^^^  rrawj^  iw 
expede,  and  recorded  at  the  date  of  recording  the  conveyance,  according  to  warbaht  of 
the  former  law  and  practice.  REaraTEATioir. 

While,  therefore,  the  expeding  of  the  instrument  of  sasine  is  no  longer 
necessary,  the  theory  still  is,  that  sasine  is  actually  delivered  ;  the  construc- 
tive infeftment  introduced  by  the  Act  being  a  mere  equivalent  to  actual 
delivery  of  sasine,  and  the  publication  of  it  by  a  recorded  instrument. 
The  first  requisite  to  .be  noticed  is 

The  Warrant  of  Registration. — The  form  of  the  warrant  is  given  in  a  Warbant  of 

schedule  annexed  to  the  Act.     The  Act  specifies  the  requirements  of  the  I^«omtratioh. 

warrant.  These  are — (1.)  The  warrant  must  be  written  upon  the  charter. 

It  may  be  written  at  the  end,  or  on  the  back,  or  on  the  margin  of  the  deed ; 

but  it  would  be  insufficient  to  indorse  the  warrant  upon  any  separate  writing, 

although  referred  to  in  and  stitched  up  with  the  deed,  such  as  an  inventory 

of  title  deeds,  a  ratification,  or  the  like.     If  the  deed  has  been  recorded  in  a 

public  register,  the  warrant  maybe  written  on  an  official  extract.     (2.)  The 

warrant  must  be  '4n,  or  as  nearly  as  may  be,  in  the  form  of  the  schedule. 

It  is  most  important  to  keep  this  provision  in  view  ;  the  Act  being  merely 

permissive,  it  is  necessary  that  its  requirements  should  be  rigidly  complied 

with,  and  a  warrant  of  registration  differing  in  any  material  and  unnecessary 

degree  from  the  form  set  forth  in  the  schedule,  would  in  all  probability  prove 

fatal  to  the  registration.     Upon  this  point,  reference  may  be  made  to  the 

grounds  upon  which  the  case  of  Thomson  y,  M^Crummen*s  Trustees,  IstlSD.  470; 

February  1856,  was  decided.     In  this  case,  the  omission  of  one  of  the  minute  *"/""<»»  P-  ^^^• 

requirements  of  a  Statute,  which  was  merely  permissive,  was  held  fatal  to 

a  deed,  which  was  in  all  other   respects  perfectly  regular.     (3.)  It  must 

specify  the  name  and  designation  of  the  vassal.     Although  the  Act  makes 

no  mention  of  the  designation,  yet  that  is  required  to  be  inserted  by  the  form 

of  the  schedule :  great  care  should  be  taken  that  the  name  and  designation 

ioaerted  in  the  warrant  correspond  with  those  contained  in  the  charter. 

(4.)  It  is  to  be  signed  by  the  vassal  or  his  agent,  but  it  is  not  required  that 

tbe  warrant  should  be  holograph  of  the  subscriber.     Although  the  party 

ttgns  the  warrant  himself,  it  is  still  necessary  that  he  insert  his  name  and 

^ttignation  in  the  body  of  the  warrant.     Where  the  warrant  is  signed  by 

^  agent  of  the  party,  attention  is  necessary  to  insure  that  the  agent's 

'sBignation  corresponds  as  nearly  as  may  be  with  the  form  prescribed  in  the 

ii^ale ;  and  the  subscription  ought  to  be  that  of  an  individual  agent  and 

^of  a  firm,  as  in  framing  the  enactment  and  relative  schedule,  the  singular 

^ber  only  has  been  used.     After  the  signature  and  designation  of  the 

*C^t,  the  words  of  the  schedule  are  to  be  inserted,  specifying  his  authority ; 

^  where  there  are  more  names  than  one  in  the  warrant,  they  must  all  be 

'^Bcapitolated  here. 

Where  the  charter  contains  a  clause  of  direction,  which  it  is  intended  should  24  &  25  Vict. 
1*  acted  upon,  reference  to  the  clause  must  be  made  in  the  warrant  of  regis-  *^*  ^  ^'  s  o, 
Mod,  which  will  then  be  in  the  form  of  Schedule  K,  annexed  to  the  Act  of  wh^cLuse 
IKO.    In  the  absence  of  such  a  reference  in  the  warrants,  the  conveyance  is,  of  direction. 
I>7  the  Statute,  directed  to  be  engrossed  in  the  register  as  if  it  had  contained 
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no  clause  of  direction.  The  conveyance  on  being  presented  and  recorded  in 
terms  of  the  clanse  of  direction,  is  declared  to  have  the  same  force  and  effect 
as  if  a  notarial  instrument  containing  the  part  or  parts  of  the  conveyance  re- 
ferred to  in  the  warrant  had  been  duly  ezpede  and  recorded  in  favour  of  the 
party  on  whose  behalf  the  conveyance  is  presented.  ^ 

It  must  be  borne  in  mind  where  the  conveyance  is  in  favour  of  more  than 
one  party,  that  registration  on  behalf  of  one  does  not  in  any  way  operate  as 
infeftment  on  behalf  of  those  not  named  in  the  warrant. 

The  Act  of  1860,  repealing  the  31st  section  of  the  Act  of  1858,  provides 
that  where  any  error  or  defect  has  occurred  in  the  recording  of  auy  convey- 
ance or  warrant  of  registration,  it  shall  be  competent  of  new  to  record  the 
conveyance  with  the  original  or  a  new  warrant  of  registration  as  the  case 
may  require,  and  such  new  recording  is  declared  from  the  date  thereof  to 
have  the  same  effect  as  if  no  previous  recording  had  taken  place.* 

Infeftment  by  Notarial  Instrument  where  conveyance  for  further  uses. — 
Where  the  conveyance  is  for  further  purposes  and  objects,  such  as  a 
marriage-contract,  deed  of  trust,  or  deed  of  settlement,  instead  of  recording 
the  whole  deed,  the  Act  declares  it  to  be  competent  and  sufficient  to  expede 
and  record  in  the  appropriate  register  of  sasines  a  notarial  instrument,  which 
is  to  be  ^'  in  or  as  nearly  as  may  be  in  the  form''  of  schedale  (6)  annexed  to 
the  Act.  The  notarial  instrument  is  to  set  forth  generally  the  nature  of  the 
deed,  and  to  contain  at  length  those  portions  of  the  deed  by  which  the  lands 
are  conveyed,  and  by  which  real  burdens,  conditions,  or  limitations  are  im- 
posed. A  similar  provision  is  made  by  the  same  section,  for  the  case  where 
a  deed  conveys  separate  lands  or  separate  interests  in  the  same  lands,  to  the 
same  or  different  persons. 

It  consists  of  four  clauses: — (1.)  The  production  of  the  warrant  to  the 
notary  by  or  on  behalf  of  the  person  in  whose  favour  the  instrument  is  ex- 
pede, as  in  the  introductory  clause  of  the  instrument  of  sasine,  authorized  by 
the  Act  8  &  9  Vict.  c.  35.  In  the  instrument  of  sasine  there  is  a  reference 
to  the  date  of  the  warrant  as  set  forth  in  the  precept  of  sasine  subsequently 
inserted  ;  but  in  the  new  form  of  notarial  instrument,  the  date  of  the  war- 
rant is  set  forth  in  the  introductory  description  of  the  deed,  the  precept  of 
sasine,  although  the  conveyance  contained  such  a  clause,  not  being  inserted 
in  the  instrument.  (2.)  The  narrative  of  the  dispositive  clause  of  the  con- 
veyance, including  the  description  of  the  lands,  and  a  recital  of  or  reference 
to  the  burdens,  restrictions,  etc.,  if  any,  imposed  on  the  grant.  (3.)  A  clause 
setting  forth  that  the  instrument  is  taken  in  the  hands  of  the  notary  by  the 
person  in  whose  favour  it  is  expede ;  the  clause  being  in  these  terms : — 
"  Whereupon  this  instrument  is  taken  by  the  said  A.  B.  in  the  hands  of  6. 
"  H.  {insert  name  and  designation  of  notary-public),  in  terms  of  the  Titles  to 


*  The  words  of  the  Act  do  not  seem  to  cover  the  case  of  error  in  the  warrant  itself. 
However,  if  the  defect  be  such  as  to  prove  fatal  to  the  registration,  then  the  conveyaoce  is 
in  the  same  position  as  if  it  bad  not  been  recorded,  or  as  a  charter  followed  by  an  inept  in- 
strument of  sasine ;  and  as  on  such  a  charter  a  new  instrument  may  be  expede  in  virtue  of 
the  inexhausted  precept,  so  a  conveyance  recorded  with  a  defective  warrant  may  be  recorded 
a  second  time  with  a  new  warrant,  the  former  registration  not  having  the  effect  of  sasine 
following  tlie  deed. 
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'*  Land  (Scotland)  Act,  1858."     It  will  be  observed  that  in  this  clause  the 

name  and  designation  of  the  notary  are  expressly  required  ;  and  any  omission 

in  this  respect  might  prove  fatal  to  the  instrument ;  and  (4.)  A  testing-clause 

"  as  in  instrument  of  sasine"  without  a  date.     The  remark  upon  the  clauses 

of  the  new  instrument  of  sasine,  which  are  similar  to  the  clauses  in  the  Supra,  p.  588, 

notarial  instrument,  are  equally  applicable.  '^' 

Where  a  notarial  instrument  is  expede  upon  a  conveyance  containing  a  §  3. 
clause  of  direction,  the  Act  of  1858  provides  that  no  part  or  parts  of  the  con- 
veyance directed  to  be  recorded  shall  be  omitted  from  such  instrument. 

The  provisions  of  the  Act  6  &  7  Will.  iv.  c.  33,  which  exempt  instru-  Act  6  &  7 
ments  of  sasine  from  challenge  on  the  ground  of  erasure  made  previous  to  re-  ^*^^*  *^-  ^'  ^^» 
cording,  are,  by  section  33  of  the  Titles  Act  of  1858,  extended  to  notarial  Notarial  Im- 
instruments  expede  under  the  latter  Statute.      The  exemption,  however,  sT^RUMEirrs, 
does  not  apply  to  conveyances.  p.  573. 

All  conveyances,  with  the  warrants  of  registration  thereon,  and  all  notarial  Charters  may 
instruments  authorized  to  be  recorded  in  the  register  of  sasines,  may  be  re-  *"  '"Jcoa^*^ 
corded  at  any  time  in  the  life  of  the  party  on  whose  behalf  the  same  are  ufb  op  party. 
presented.     The  date  of  entry  in  the  minute-book  is  held  to  be  the  date  of  21  &  22  Vict, 
registration  ;  and  this  date  being  declared  equivalent  to  the  date  of  instru-  ^'  ^^»  ^  ^^* 
mcnts  of  sasine,  according  to  the  previous  law  and  practice,  is,  therefore,  the 
date  of  infeftment.     Extracts  of  such   recorded  conveyances,  warrants  of  Extracts  op 
registration,  and  notarial  instruments,  shall,  it  is  declared,  make  faith  in  all  recorded  cor. 
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cases  in  like  manner  as  the  recorded  conveyances  or  instruments  themselves,  make  paitb. 
except  where  the  same  shall  be  offered  to  be  improven. 

Section  20  of  the  Act  of  1858  provides,  that  nothing  contained  in  the  Act  Forms  autho- 
shall  prevent  the  constitution,  transmission,  or  completion  of  land  rights,  by  ^""^  "^  ^^ 
the  forms  in  use  prior  to  the  passing  thereof.]  tivb. 

III.  Effect  of  tub  Feudal  Investiture,  and  of  Conditions  in- 
serted IN  IT. 

The  charter  and  sasine,  which  we  have  now  examined,  constitute 
the  feudal  investiture,  and  establish  the  relation  of  superior  and  vassal. 
The  rights  resulting  to  the  respective  parties  from  that  relation  wo 
liave  already  examined,  when  we  found  that  the  dominium  directum 
or  dominium  eminens  embraces  the  feudal  duties  rendered  by  personal 
service  or  payment  of  grain  or  money,  with  casualties  or  incidental 
payments  arising  upon  certain  contingencies ;  while  the  dominium 
utile  consists  in  the  absolute  property  and  profitable  use  of  the  feu, 
subject  to  these  reserved  rights  of  the  superior. 

From  the  principles  already  traced,  it  results,  that  by  granting  a  Superior  rot 
charter  and  sasine  the  superior  is  not  divested,  although  a  dependent  d^JSted  m^ 
estate  is  thereby  created.     His  right  continues,  in  so  far  as  it  is  not  oramtino  peu- 
given  up  by  the  grant  of  the  dominium  utile.     If  the  grantor  of  the  *^**'*^- 
feu  is  himself  a  vassal,  then  he  remains  the  vassal  of  his  own  superior, 
and  upon  his  death  his  heir  will  be  entered  precisely  in  the  same 
manner,  and  with  the  same  description  of  the  lands,  as  if  no  subordi- 
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nate  feu  had  been  granted.  The  superior,  therefore,  after  granting 
Superior  mat  the  feu,  can  exercise  all  acts  of  proprietorship  against  every  party, 
^^.  ^*'  *  except  the  vassal  or  those  deriving  right  from  them.  Of  this  there  is 
M.  13787.        an  illustration  in  Laird  of  Lagg  v.  His  Tenants^  19th  November  1624, 

where  the  superior  was  found  entitled  to  remove  tenants  who  could 
not  show  that  their  possession  was  derived  from  a  vassal     In  a  recent 
case  the  superior  has  been  found  entitled  to  challenge  encroachments 
and  operations  of  third  parties  injurious  to  the  feu,  whether  the  vassal 
13  D.  647.        interferes  or  not ;  Marquis  of  Breadalbane  v.  Campbell^  12th  Febru- 
ary 1851.     And  the  continued  subsistence  of  the  superior's  right  is 
strikingly  shown  by  this,  that  his  title  may  eventually  become  again 
SoPERioR*8       i}^Q  i[i\q  q{  ii^Q  dominium  viile — as,  in  the  case  of  his  acquiring  right 
AGAIN  BEcosfB   to  thc  fcu,  but  posscsslng  afterwards  upon  the  nobler  title.     The  in- 
TiTLB  OF  PRO-    fenor  title  will  in  these  circumstances,  as  we  shall  afterwards  see,  be 

PERTT*  ' 

worked  off  by  the  negative  prescription,  and  the  property  being  thus 
absorbed  in  the  superiority,  the  superior's  title  will  again  comprehend 
the  dominium  utile.  In  order  to  ascertain  what  rights  have  been 
granted  by  himself  or  his  predecessors  affecting  the  superiority,  the 
Superior  mat  superior  is  entitled  to  call  for  production  of  such  righta  This  wis 
jujy.  done  formerly  by  an  action  of  showing  the  holding  ;  now  it  is  accom- 

plished by  reduction  improbation.     The  superior  may  also  sell  the 
dominium  directum  ;  but,  as  will  be  explained  in  treating  of  the  dis- 
position of  superiority,  his  power  of  selling  is  subject  to  certain  limi- 
tations, necessary  to  protect  the  vassal's  right. 
VAaaAL*8  RIGHT      Qn  tho  other  hand,  by  the  charter  and  sasine  the  vassal  obtains  the 

RXTEMD6  a  CCBtO  ,  ^  p    ,\  i  .  11       i  •  1    •      'i.      • 

%uqut  ad  cen-    rcal  property  of  the  grant,  embracing  all  that  is  expressed  in  it,  or 

trum.  which  the  law  determines  to  be  his,  and  in  particular  embracing  tU 

that  is  above  and  all  that  is  below  ground,  a  codo  usque  ad  centrut^ 
or,  as  it  is  strongly  expressed  in  the  formulary  of  Brissonius,  to  whick 
we  have  already  had  occasion  to  refer,  "  ab  infimo  solo  ad  usqn^  cd^ 
"  subsellium  cum  ipso  etiam  codo  cumque  terrce  imis  atque  peri^ 
"  infernisque,*'    His  right  being  real,  it  excludes  all  incomplete  pe^ 

M.  2902.  sonal  diligence,  as  we  have  already  seen  in  Wd>ster  v.  Donaldto^ 

13th  July  1780,  where  a  sasine  was  preferred  to  a  prior  arrestment 
The  vassal  possesses  the  right  of  disposal,  which  is  inherent  in  ^ 
nature  of  property,  and  he  may  sell  the  feu  in  whole  or  in  septf*^ 
portions,  as  he  thinks  fit 

Vassal  per-         guf  althouffh  the  charter  is  by  its  form  a  unilateral  deed,  it  !»•* 

SOMALLT  LIABLE  .1  L  ^  •^       -     ,  *.    •  •  I     Afl 

poR  FEU-D0TIE8  tuo  effect  of  a  mutual  contract,  and,  by  acceptance  of  it  with  tn« 
Il^-.t"^"'^    clause,   ''reddendo  inde  annuatim'*  the  vassal  becomes  peraonsHy 

liable  for  the  feu-duties,  and  he  remains  so  even  after  he  has  soldth^ 

M. 4195.  lands,  until  the  purchaser  is  received  by  the  superior;  iroBooi^- 

Ferguson,  29th  June  1 739.*    It  was  once  supposed,  that  the  vssssl 

might  liberate  himself  by  renouncing,  or,  as  it  is  called  in  fcudJ 

*  Sec  auprcif  note,  p.  552. 
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language,  refiUing  the  feu ;  and  this  was  attempted  in  Hunter  y.  Boog,  13  s.  205 ; 
16th  December  1834.     But  the  Court  held,  that  the  feudal  doctrine  l^^  ^^' 
of  refutation  applied  only  to  proper  beneficia,  and  not  to  feu-holdings, 
where  there  is  a  mutual  onerous  consideration — that  the  vassal,  there- 
fore, could  not  renounce — and  that  the  superior  was  entitled  to  decree 
3f  perpetual  liability  against  him. 

While  the  consequences  of  the  feudal  relation  are  such  as  we  have  Rbservatiohb 
lescribed,  when  the  grant  is  made  in  the  general  terms  which  we  "^  su^^J^oR- 
liave  reviewed,  it  is  not  indispensable  to  that  relation,  that  the  rights 
resulting  from  it  should  in  every  case  be  inflexibly  the  same.     The 
superior  may  reserve  to  himself  rights  affecting  the  dominium  utile. 
The  description  determines  the  extent  of  the  feu,  and  whatever  is 
>eyond  the  limits  described  continues  with  the  superior,  because  it  is 
lot  conveyed.     But  he  may  also  retain  to  himself  by  exception  or 
Bservation  portions  of  the  subject  conveyed,  which,  without  such 
t»ervation,  would  pass  to  the  vassal.    Thus,  he  may  reserve  to  him-  Rbsebyation 
«lf  (and  this  is  frequent  in  practice)  the  mines  and  minerals  contained  mIn^JLam.^"^ 
Q  the  lands  ;  and,  as  these  are  excepted  both  from  the  transmission, 
.ad  from  the  warrant  to  infeft  the  vassal,  they  will  continue  vested 
a  the  superior  by  virtue  of  his  own  titia     In  this,  which  is  the  most 
tnportant  reservation  affecting  the  substance  of  the  grant,  it  is  neces- 
ary  to  define  with  precision,  whether  the  reservation  is  to  extend 
«yond  coal,  metals,  and  the  other  more  valuable  minerals.   A  reser- 
ation  of  the  "  hail  mines  and  minerals  of  whatever  nature  and  qua- 
lity,^' was  held  not  to  comprehend  a  quarry  of  stone  of  a  rare  quality, 
nd  peculiarly  fitted  for  architecture  ;  Memies  v.  Earl  of  BreadcMane,  f.  C. 
Oth  June  1818  ;  affirmed  I7th  July  1828.     The  same  doctrine  re- 1  Sh.  App.  225. 
«ived  effect  in  Duke  of  Hamilton  y.  Bentiey,  29  th  June  1841.     If  3D.  1121. 
reestone,  therefore,  or  any  other  mineral  substance  of  the  less  valu- 
able kinds,  is  to  be  reserved,  it  must  be  specified.     When  this  reser- 
ration  is  made,  it  is  not  necessary,  in  order  to  prevent  injury  to  the 
vassal  by  the  use  of  it,  to  stipulate  for  payment  to  him  and  his  tenants 
of  damages  occasioned  to  the  surface  by  digging,  transportation,  etc., 
wch  damages  being  due  without  stipulation.     In  Duke  ofArgyle  v.  m.  6673. 
twiars  ofSkeardaie^  21st  November  1788,  there  being  no  stipulation 
to  that  effect,  the  superior  was  found  not  entitled  to  work  reserved 
Serais  without  liability  for  surface  damages.     A  right  to  work  and 
hlnsport  minerals,  however,  and  to  do  everything  necessary  there- 
^Dt,  on  paying  surface  damages,  gives  no  right  to  take  from  the 
hftd  materials  to  make  roads  for  transporting  what  is  worked  ;  Har-  5  S.  307. 
♦i^war  «  Trustees  v.  Erskine,  6th  February  1827.     Therefore,  power  to 
tte  stones,  and  other  materials  not  falling  within  the  principal  re- 
citation, must  be  specially  reserved,  in  order  to  give  the  right* 

*  A  claaae  in  a  feu-contract,  reserring  to  the  superior  liberty  to  search  aud  dig  for  stone 
9Hrries  and  for  coal  in  the  lands  feued,  and  to  win  coals  and  stones  therein,  was  held  not  to 
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Conditions  in       Besides  reservations  affecting  the  substance  of  the  property,  the 
bupkwok''        superior  may  insert  any  lawful  conditions,  calculated  to  secure  to 

himself  rights  and  privileges  connected  with  the  grant.     These  may 

be  of  various  kinds  suited  to  different  objects — e,g.y  the  grant  may  be 

burdened  with  a  sum  of  money  payable  to  the  granter.     This  reser- 

Reserved  bur.  vation  we  shall  examine  in  treating  of  heritable  securities,  when  it 

MONE?.  ^"**  ^^  ^'^^  appear,  that  a  burden  of  this  kind  must  be  specific  in  stating  the 

amount,  and  that,  in  order  to  form  a  real  lien,  and  to  affect  singokr 

successors,  it  must  be  expressly  attached  to  the  property,  otherwise  it 

will  form  a  personal  claim  only. 

lifPOBiTioN  OF       Another  species  of  conditions  consists  in  the  imposition  of  serri- 

BBBvrruDK        tudes,  as  altius  non  toUendi,  and  Ivmdnibus  non  officiendi.     They  must 

also  be  made  real,  in  order  to  be  available  against  third  parties. 

Besides  those  now  mentioned  there  are  other  conditions,  which,  as 

more  intimately  connected  with  the  peculiar  principles  of  the  feudal 

tenure,  fall  properly  to  be  examined  here.     Of  these  there  are  two, 

which  are  frequent  in  practice,  and  have  been  much  discussed. 

Clause  OP  PEE-      rpj^^  ^^^^  j^  ^j^^  clause  of  pre-emption,  which  is  a  stipulation,  that 

the  vassal  shall  not  be  at  liberty  to  sell  without  first  having  made  aa 
offer  to  the  superior  at  the  price  proposed  by  another.  This  condition 
has  been  objected  to  as  struck  at  by  the  10th  section  of  20  Geo.  u. 
cap.  50,  which,  with  reference  to  clauses  de  non  alienando  sine  ow- 
sensu  superiorum,  discharges  all  such  prohibitory  clauses  restniiuB; 
the  power  of  alienation.  But  it  has  never  been  decided,  that  tkis 
enactment  precludes  the  clause  of  pre-emption.     On  the  contraijr, 

M.  2343.  i}^^^  plgj^  ^a,s  repelled  in  Irving,  etc.,  v.  Marquis  of  Annandals,  6tk 

March  1767 ;  and,  although  a  different  view  was  taken  in  Farquhar- 

U.voce  son  V.  Keay,  2d  December  1800,  the  previous  rule  was  resumed  in 

*    I    I  tf%  ■%  tf%  tf^ 

Appx.  No  3.  Preston  y.Earl  of  DtmdoncUd's  Creditors,  6th  March  1805,  whew  » 
M.  voce  "  Per-  separate  obligation  to  make  the  first  offer  to  the  superior  was  held 
"*°"?l,"J^  obligatory,  while  the  grantee's  right  continued  personal  A  condi- 
No.  2  •  3  Ross,  tion,  however,  which,  like  this,  is  unfavourable  to  liberty,  is  strictly 
L.  C.  289.  interpreted,  and  will  not  affect  alienations,  made  without  the  supe- 
rior's consent,  which  do  not  fall  precisely  within  its  terms.  So  ia 
1  D.  116.  Earl  of  Mar  v.  Ramsay,  28th  November  1838,  a  vassal  with  a  danse 

of  pre-emption  sold  by  auction  with  the  superior's  consent.  The  pnr- 
chaser,  without  being  infeft,  and  consequently  not  entered  with  tbe 
superior,  sold  to  another  party  at  a  higher  price,  having  made  noofo 
to  the  superior.  It  was  held,  that  the  prohibition,  being  by  its  tenitf 
directed  against  the  vassal,  the  purchaser  who  had  never  becooM 
vassal  was  not  bound  by  it.  If,  therefore,  parties  holding  by  a  pc^ 
sonal  title  are  to  be  subjected  to  the  restraint,  its  terms  must  be  sodi 
as  to  embrace  them.     In  considering  this  case,  it  was  treated  as  a 

coinprehend  a  reservation  of  black-band  ironstone,  in  Forth  <£•  Clyde  Kavigaliom  Ckmfi^ 
II  D.  122.  V.  WiUan  &  Co,,  2l8t  November  1848. 
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oubtful  qaestioD  by  Lords  Mackbhzis  and  Cobehoosb,  whether  the 
lause  of  pre-einptiom  strikes  against  every  saccessivo  vassal  through- 
nt  all  time  ;  for  it  was  pleaded,  that  it  affected  only  the  grantee  and 
lis  heirs  and  assignees  until  once  infellment  was  taken  by  heirs  or 
ssignees,  and  that  it  did  not  extend  to  vassals  entered  subsequently. 
Q  order,  therefore,  to  be  in  a  favourable  position  for  pleading  the 
eatriction  against  all  future  acquirers  of  the  feu,  it  will  be  prudent 
0  insert  in  the  clause  express  terms  to  that  edbct.  In  order  to  be 
ffectual  against  singular  successors,  the  clause  of  pre-emption  muat 
nter  the  sasine  ;  Gall  v,  Mitchell,  6th  February  1 729.  An  obligation  M.  10306. 
f  pre-emption  has  been  held  not  to  strike  at  a  building  lease  for 
linetcen  years,  granted  without  the  superior's  consent ;  Lumsden  v.  s  U.  5ui. 
Uewart,  4th  February  1843. 

The  second  condition  to  which  we  have  referred  is  the  prohibition  ('lauo  psuhi- 
f  subinfeudation,  which  is  made  by  a  declaration,  that  the  vassal  "IjuJI^tioii"' 
hall  have  no  power  to  sell  or  dispose  of  the  feu  to  be  held  of  himself 
r  his  heirs,  or  of  any  other  inteijected  superior ;  but  only  to  be  held 
>f  and  under  the  granter.   Although  this  condition  isnaturally  i^ree- 
,ble  to  the  principles  of  the  feudal  system,  the  competency  of  it  also 
ras  doubted  after  the  Statute  of  20  Geo.  ii.     Nevertheless,  it  is  a 
ondition  of  the  moat  frequent  occurrence  in  practice,  and  its  validity 
ras  discussed  in  the  case  o{  Campbell  y.Duntt,  28th  May  1823,  where  2  S.  341. 
he  prohibition  to  sub-feu  was  held  effectual  by  a  majority  of  the 
i'adges.    Upon  appeal,  20th  June  1826,  a  remit  was  made  by  the  i  Wii.  &  Hh. 
louse  of  Lords  to  take  the  opinion  of  the  whole  Judgea     The  result  ^^^  ^^"^ 
ras  a  great  difference  of  opinion,  but  the  prevailing  sentiment  was, 
liat  the  feu  right  is  qualified  by  such  a  condition — that  it  is  not  con- 
jmry  to  the  provisions  of  the  20  Geo.  Ii.  cap.  60 — and  that,  although 
t  does  not  constitute  a  real  burden,  yet  it  is  binding  on  purchasers, 
ud  the  superior  is  not  bound  to  receive  them  on  any  other  terms  "  ^-  ^^^  ■ 
JuuL  those  which  he  has  lawfully  stipulated  in  the  contract.     Tliese  2bi°*"' 
jpinions  are  reported  4th  Uarch  1828. 

It  is  thus  clear,  that  these  reservations  are  effectual  as  between  the  Coirmnoiiii— 
xnttractiog  parties.     How,  then,  shall  the  obligations  which  they  im-  ""BHiauLAtt" 
NMe  upon  the  vassal  be  extended  against  purchasers,  or  those  who  slmll  kucckobuiui. 
lequire  by  legal  diligence  ?    As  a  general  principle,  it  may  be  stated, 
lut  a  distinction  is  to  be  made  between  a  reservation  of  the  nature  of 
ID  obligation  to  do  a  specified  thing,  which  may  be  performed,  and  so 
■ztinguished  by  one  act,  and  the  reservation,  on  the  other  hand,  which, 
tj  its  own  nature,  or  by  its  connexion  with  the  subject  of  the  grant,  is 
Mcesaarily  continuous,  and  implies  a  permanent  endurance.     In  the 
'nmer  case,  viz.,  a  reservation  which  can  be  satisfied  by  one  act  of  the 
bponee,  as,  for  instance,  the  payment  of  a  sum  of  money^the  reeer- 
Iktion  is  accounted  personal  to  him,  and  will  not  be  extended  so  as  to 
dbet  singular  successors,  unless,  by  the  clearest  language,  it  be  fixed 
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upon  the  subject,  and  made  real :  of  this  we  shall  have  distinct  illustn- 
tions  when  we  come  to  treat  under  heritable  securities  of  reserved  real 
burdens.     But,  when  the  burden  is  one  implying  permanency,  as  a 
limitation  in  the  mode  of  using  the  property,  or  a  prohibition  against 
building,  or  such  reservations  as  we  have  now  treated  of  in  regard  to 
pre-emption  and  subinfeudation,  the  condition  will  attach  to  singular 
successors,  if  clearly  intended  to  affect  them,  although  it  be  not  made^ 
or  not  capable  of  being  made,  a  real  burden.     And  this  effect  it  pro- 
duces by  its  own  strength  as  a  lawful  condition  stipulated  by  tie 
grantor.     Of  this  we  have  an  example  in  Clark  v.  City  of  GUugow 
Life  Assurance  Co.,  20th  June  1850,  where  a  stipulation,  that  the 
vassal  should  keep  houses  constantly  insured  to  a  specified  ext^t 
against  loss  by  fire,  and  regularly  pay  the  premiums,  was  held,  al- 
though not  made  a  real  burden  on  the  subject,  an  essential  condition 
of  the  right,  transmitting  against  singular  successors.     The  case  was 
affirmed  on  appeal,  8th  August  1854.     Mr.  Erskine  was  of  opinioo, 
that,  notwithstanding  a  prohibition  to  alienate  without  making  the 
first  offer  to  the  granter,  a  disposition,  without  his  consent,  would  be 
valid,  if  the  vassal's  right  contained  no  irritancy,  that  is,  no  clause 
declaring  acts  done  contrary  to  the  stipulation  to  be  null  and  void. 
But  the  decision  in  Stirling  v.  Johnston,  4th  January  1757,  upon 
which  that  doctrine  is  rested,  has  been  shown  by  Lord  Ivobt,  in  hii 
note  to  the  passage,  to  be  imperfectly  reported  ;  and  it  is  agreed  bj 
the  most  eminent  lawyers,  that,  while  the  decision  was  correct  in  its 
result,  it  was  placed  upon  an  erroneous  ground.    The  case  was  a  dis- 
position granted  to  a  stranger  in  the  face  of  a  clause  of  pre-emption 
in  favour  of  the  superior  inserted  in  the  charter,  but  not  repeated  in 
the  sasine.     The  disponee  admitted  his  knowledge  of  the  clause^ 
although  it  did  not  appear  in  the  record  ;  and  Lord  Eambs,  who  vss 
Ordinary,  reduced  his  right  on  the  ground  of  mala  fides,  upon  whid 
Lord  EiLKBRRAN  remarked,  that,  as  he  knew  of  the  condition,  so  he 
knew  that  it  was  ineffectual  in  law,  and,  therehre,  mala  fides  fru 
excluded.     The  Court  held,  that  the  condition  being  inserted  in  the 
charter  was  to  be  held  in  eodem  corpore  with  the  infeftment — a  vi^^ 
which  is  untenable,  when  it  is  recollected,  that  the  charter  does  not 
enter  the  record.     But  they  altered  the  judgment  on  the  ground  thai 
there  was  no  irritancy.     This  doctrine,  however,  is  not  elsewhere  aQP* 
ported,  and  it  is  repudiated  by  Mr.  Bell,  Lord  Ivort,  the  opinions  d 
the  Judges  in  the  case  of  Preston,  and  the  unanimous  opinion  of  th^ 
Judges  in  the  case  of  Tailors  of  Aberdeen  v.  Coutts,  3d  August  1^ 
These  views  will  be  found  very  clearly  stated  in  the  opinion  prepaid 
by  Lord  Corehousb  in  this  case,  where  he  shows  also  the  distinctioo 
between  irritancies  in  entails  and  irritancies  in  other  deeds.    Th0 
power  of  disposal  is  inherent  in  the  right  of  property  ;  and  it  cannot 
at  common  law  be  absolutely  barred,  but  when  the  prohibition  is  of  * 
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ualified  nature,  it  is  sustained  as  a  condition  of  the  grant ;  and  thus, 

efore  1 748,  the  clause  de  non  cUienando  was  valid,  because  qualified 

7  the  allowance  to  dispone  with  the  superior's  consent,  and  so  a  clause 

f  irritancy  made  the  deed  void  as  contrary  to  the  terms  of  the  con- 

ract.     But  in  entails  irritancies  stand  entirely  on  the  Statute  1685, 

ap.  22,  and  operate,  as  we  shall  afterwards  see,  by  a  legal  fiction  dis- 

^Iving  the  grantee's  title  before  his  act  in  contravention  of  the  entail 

(  completed,  so  as  to  render  the  act  void,  not  as  being  inconsistent 

^ith  the  title,  but  as  flowing  from  one  who  has  no  title.    An  irritancy,  Epfbct  of 

ben,  is  not  requisite  to  render  eflectual  a  lawful  condition,  but  the  claubb  of 

IKRITAKCY 

lanse  of  irritancy  is  not,  therefore,  to  be  rejected.  Although  not 
squired  to  make  the  condition  effectual,*  it  may  serve  as  a  stringent 
leans  of  enforcing  it.  Thus,  in  the  case  of  Tailors  of  Aberdeen,  there 
^as  a  penalty  of  £100,  if  the  grantee  should  fail  to  erect  houses. 
Lccording  to  the  legal  construction  of  such  clauses,  that  penalty  would 
avc  been  restrictable  to  the  amount  of  damages  that  could  be  proved, 
nd  this  remedy,  therefore,  might  have  been  troublesome  and  incon- 
enient.  But,  besides  the  penalty,  it  was  stipulated  by  a  clause  of 
ritancy,  that  the  grantee  should,  upon  failure,  lose  ^1  right  and 
itle,  and  that  the  ground  should,  in  that  event,  revert  to  the  granter. 
"his  irritancy  could  have  been  made  effectual  by  declarator,  and  its 
peration  would  have  been  avoided  only  by  performance  before  decree. 

The  test  by  which  it  is  to  be  determined,  whether  a  third  party  Effbct  of  con- 
erivine  right  from  the  vassal  is  bound  by  conditions  in  the  grant,  ^'^^^^  ^^^^ 

°*^  .  ^-  r,  .,  ,°.       '  THIRD  FABT1E3. 

anes  according  to  the  condition  of  the  title.     As  long  as  the  title 

ontinues  personal,  it  is  effectual  against  third  parties,  because  they 

mst  found  upon  the  personal  title  in  order  to  substantiate  their 

laim,  and  they  cannot  both  plead  the  personal  title  and  repudiate  its 

onditions.     Again,  although  infeftment  may  have  passed  in  favour 

f  the  vassal,  the  conditions  are  valid  as  between  the  superior  and  a 

lisponee  whose  title  is  only  personal,  and  who  has  it  not  in  his  power 

4>  acquire  any  other  right  without  resorting  to  the  superior ;  see  the 

mse  of  CampbeU,  already  cited.    But  when  the  question  is  about  real  6  S.  679;  tupra, 

lights,  t.e.,  rights  completed  by  sasine,  the  effect  of  conditions  as  against  P*  ^^^* 

fisponees  and  other  third  parties  depends  upon  the  insertion  of  the 

oonditions  in  the  grantee's  sasine,  and  consequently  their  appearance 

ttpon  the  record.    If  the  condition  does  not  appear  upon  the  record, 

H  is  not  obligatory  upon  third  parties.    But  the  mere  presence  of  a 

Mndition  in  the  charter  imports  no  obligation  upon  the  vassal  to  insert 

H  in  his  sasine  ;  and,  even  if  there  is  added  a  declaration  that  it  shall 

^  inserted,  that  is  not  sufficient,  for  this  declaration  also  may  be 

^regarded  with  impunity.     It  becomes,  therefore,  important  to  Inskrtiok  of 

^■certain  in  what  manner  insertion  in  the  sasine  and  upon  the  record  ^^^J^]^^^  ^^ 

*  ,  HA8INB,  HOW 

Jisj  be  secured.     Two  methods  have  been  adopted  to  effect  this : —  securkd. 
(L)  There  is  subjoined  to  the  prohibition  an  irritancy,  declaring  that 
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acts  done  contrary  to  it  shall  be  null  and  void,  and,  after  stipulating 
that  the  condition  shall  be  engrossed  in  the  instrument  of  sasine,  and 
in  all  future  renovations  of  the  feu  in  favour  of  heirs  or  dispouees, 
there  is  added  a  declaration,  that  the  sasines,  conveyances,  or  other 
writs,  in  which  the  conditions  are  not  so  engrossed,  shall  be  null  and 
void,  and  that  the  granter  of  any  right  contrary  to  the  condition  or 
in  which  it  is  not  engrossed,  shall  forfeit  and  amit  his  right  to  the 
subjects,  and  that  this  irritant  and  resolutive  clause  shall  be  engrossed, 
as  well  as  the  condition.  No  Conveyancer  will  think  it  safe  to  dis- 
regard clauses  so  stringent  as  these.  (2.)  Insertion  in  the  sasine  may 
be  rendered  unavoidable,  and  so  secured,  by  making  the  conditions  » 
part  of  the  precept  of  sasine.  At  all  times  this  was  a  good  method 
to  insure  that  the  conditions  should  enter  the  record,  and  it  is  so  now 
more  than  ever,  the  exact  transcription  of  the  precept  into  the  instra- 
ment  of  sasine  being  by  the  recent  Infeftment  Act  rendered,  as  we 
have  seen,  matter  of  statutory  solemnity. 

[The  Titles  to  Land  Act,  1858,  §  3,  provides  an  easy  and  convenient  mode 
of  securiDg  the  recording  of  the  conditions  of  the  fen,  namely,  by  inserting io 
the  charter  a  clause  of  direction  applicable  to  the  portions  of  the  deed  ooo- 
tainiijg  the  conditions.  The  full  transcription  into  the  record  of  the  ptiti 
directed  to  be  recorded  is  thus  secured ;  for,  although  the  feudal  investitnn 
were  completed  by  a  notarial  instrument  instead  of  direct  registration,  tbe 
instrument,  as  has  been  already  observed,  must  contain  all  the  portions  d 
the  deed  referred  to  in  the  clause  of  direction  ;  and  as  the  charter  does  ooi 
now  contain  a  precept  of  sasine,  infeftment  can  be  obtained  only  by  one  df 
these  two  methods.] 

It  is  quite  certain  that  nothing  but  full  insertion  in  the  sasine  will 
suffice.  A  general  reference  was  held  insufficient  against  creditors  or 
singular  successors  in  Duke  of  Argyle  v.  Creditors  o/Barbreck,  13ll 
February  1 730.  The  necessity  of  full  insertion  is  now  limited,  how- 
ever, to  the  first  sasine,  and,  if  the  conditions  have  once  entered  tbe 
record  in  an  instrument  of  sasine  or  of  resignation  ad  remaneniid^ 
then,  by  the  5th  section  of  the  Lands  Transference  Act,  it  is  sufficient 
to  refer  to  them  as  contained  in  such  instrument,  which  is  to  be 
described  by  the  name  of  the  party  in  whose  favour  it  was  passed 
the  register  in  which  it  is  recorded,  and  the  date  of  registration ;  ao^ 
such  reference  is  declared  equivalent  to,  and  to  have  the  same  legil 
efiect  as,  full  insertion.  Inconsistent  Statutes  are  repealed  so  as  to 
make  this  enactment  efiectual. 

[By  the  Slst  section  of  tbe  Titles  to  Land  Act  1860,  it  is  made  competent 
to  refer  to  the  conditions  and  qualifications  of  the  grant  as  set  forth  it  fi>^ 
length  in  any  recorded  "conveyance"  or  "notarial  instrument,"  or  in  ibe 
several  writs  falling  under  these  terms  by  the  interpretation  clause  of  tbe 
Act ;  and  such  reference  is  declared  to  be  equivalent  to  the  full  insertion  of 
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e  conditions,  etc.,  in  the  conveyance  or  other  deed  or  instrument  in  which 
ch  reference  occurs.] 

In  order  to  secure  the  interests  of  the  superior,  it  is  important  that  Condition 
feftment  should  pass  in  favour  of  the  vassal,  because,  if  he  shall  die  ™o1iVaoent 
ithout  being  infeft,  the  feu  will  not  be  in  non-entry,  and  the  casual-  bhall  expedib 
3S  of  superiority  will  not  be  exigible,  the  heir  having  it  in  his  power  "*"  * 

obtain  infeflment  bj  connecting  himself  with  the  unexecuted 
ecept  in  the  open  charter  without  going  to  the  superior.     In 
der  to  guard  themselves  against  this  risk,  as  well  as  to  insure  in- 
rtion  of  the  conditions  in  the  instruments  of  sasine,  a  condition  is 
metimes  inserted  that  the  infeftments  in  favour  of  the  vassals  shall 
5  prepared  and  passed  by  the  superior's  own  agent.    This  point  was 
•st  discussed  in  Stewart  v.  Bumside,  1 2th  November  1 794,  where  Beirs  Foh'o 
le  condition  was  not  express,  but  it  was  stipulated  that  the  vassal  mTiso??.  ^  * 
tould  pay  the  expense  of  the  charter  and  of  the  other  writs  neces- 
»ry  at  entering.     Infeftment  was  taken  by  the  superior's  agent  in 
vour  of  the  vassal,  but  without  his  authority.     This  was  ingeniously 
^fended  upon  the  analogy  of  the  pares  curice,  in  which  everything 
as  done  by  the  superior,  and  also  on  the  ground  that,  unless  the 
rantee  were  infeft,  there  would  be  no  power  to  compel  an  entry  at 
18  death,  declarator  of  non-entry  being  incompetent  where  there 
as  not  been  a  vassal.     But  the  Court  held  that  the  superior's  agent 
lad  no  claim  to  the  expenses,  unless  he  could  show  that  he  had  been 
nstructed  by  the  vassal,  and  observed  that  his  pleas  had  no  foundation 
in  law  or  practice,  and  that  the  charter  being  in  favour  of  assignees, 
the  grantee  was  clearly  entitled  to  assign  the  unexecuted  precept  — 
aright  which  would  be  defeated  by  his  infeftment.     In  Bell's  Com-  i.  p  26. 
i&entaries  it  is  said  that  in  one  case,  Macritckie,  21st  January  1801, 
fte  Court,  on  the  ground  of  professional  usage,  gave  effect  to  a  con- 
ation that  infeftment  should  be  taken  by  the  superior's  agent ;  and 
^  condition  with  an  irritancy  attached  to  it,  that  the  superior's  agent 
Aould  write  the  disposition  and  infeftment  in  every  transmission  of 
the  feu,  was  supported  by  an  opinion  of  the  majority  of  the  Judges 
®  the  case  of  Campbell,  already  cited.     But  it  was  strongly  objected 
to  by  the  minority,  who  held  it  as  objectionable  **a8  if  it  were  stipu- 
"lated  that  the  vassal  should  always  come  to  Glasgow  by  a  particular 
coach,  or  employ  a  tailor,  butcher,  baker,  or  doctor  to  be  named  by 
the  superior."    The  case  of  CampbeU  was  settled  by  compromise, 
wo  superior  having  become  satisfied,  it  is  understood,  that  it  was 
W  truly  for  his  interest  to  insist  upon  such  conditions ;  and  it  is 
Worthy  of  remark,  that  the  opinion  of  Lord  Gillies,  who  maintained 
w  invalidity  of  such  conditions,  was  noticed  by  Lord  Brougham, 
•  the  first  review  of  Tailors  of  Aberdeen,  as  having  met  with  no  i  Wil.  &  Sh. 
•Wwer.    And  in  the  second  review  of  that  case  the  stipulation  is    ^^'  ^^' 
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2  Sh.  &  Mil.  viewed  unfavourably  in  the  opinion  of  the  Judges,  being  regarded  as 
App.  660.         similar  to  an  astriction  to  the  superior's  smithy,  which,  having  in  one 

case  been  sustained  in  the  Sheriff  Court,  the  Court  of  Session 
M.  14637.        allowed  the  judgment  to  be  advocated  ;  Yeaman  v.  Orawford,  18th 

December  1 770. 

CoNprnoNBiN  These  are  reservations  in  favour  of  the  superior.  On  the  other 
FAvouB  OP       hand,  the  terms  of  the  charter  may  be  so  modified  nas  to  throw  upon 

him  burdens  usually  borne  by  the  vassal.     This  moat  commonly 

occurs  in  practice  with  respect  to  two  points,  viz.,  public  burdeng^ 

and  the  casualties. 

The  superior  may  undertake  to  relieve  the  vassal  of  public  burdens^ 

but  his  obligation  to  do  so  must  be  very  express  and  specific,  if  it  if 

1.  Oblioatioit  intended  to  apply  to  burdens  of  all  descriptions.  A  general  obliga- 
▼AM^  o^puB-  ^^^^  *^  relieve  of  public  burdens  was  held  not  to  give  the  vassal  a  claim 
uo  BUKDBM8.     of  rclicf  agaiust  the  superior  for  the  expense  of  a  new  manse,  which 

is  so  much  ,in  naturcUibiAs  of  the  feu,  as  to  require  express  terms  to 
M.  2333.  relieve  the  vassal ;  Bruce  Carstairs  v.  Greig^  23d  January  1 773.  The 

superior  has  no  right  to  a  seat  in  the  parish  church,  and  he  is  not 
liable  for  parochial  burdens  unless  he  subjects  himself  by  a  special 
M.  16092.        agreement ;  Murray  v.  Scotty  20th  February  1794.     In  the  case  of 
2D. 64.  Ainslie  v.  Magistrates  of  Edinburgh,  19th  November  1839,  there 

will  be  found  an  efibctual  exemption  from  all  public  burdens  and 
town  taxes  in  the  city  of  Edinburgh,  so  broad  as  to  exclude  all  sneh 
claims,  except  a  statutory  and  temporary  tax  imposed  for  the  benefit 
of  the  community. 

2.  Taxatioh         The  superior  may  limit  the  rights  which  emerge  to  him  upon  the 

vassal's  death.  In  practice  the  composition  payable  for  the  entrj  d 
singular  successors  is  frequently  limited,  or,  as  it  is  called,  taxed,  at 
a  certain  specified  sum,  or,  as  we  have  already  seen,  at  a  double  ci 
the  feu-duty,  inclusive,  or  according  to  agreement  exclusive,  of  the 
feu-duty  for  the  year  of  the  entry.  If  it  is  not  taxed,  then  the  pur- 
chaser or  other  singular  successor  will  be  liable  in  a  year's  rent  undff 
deduction  of  feu-duty  and  public  burdens.  When  the  entry  is  taxed, 
the  language  must  be  very  express  in  order  to  give  the  benefit  of  it 

M.  4181.  to  all  singular  successors.     In  Salmon  v.  Lord  Boyd,  25th  July  17^1 

the  taxation  was  in  these  terms,  "  doubling  the  feu-duty  the  first  yetf 
"  of  the  entry  of  each  heir  or  assignee,  as  use  is  of  feu-farm."  H* 
term  "  assignee "  being  appropriate  to  those  to  whom  transference 
may  be  made  before  infeftment,  this  clause  was  held  not  to  entitle  a 

15  D.  926.  disponee  to  enter  without  paying  a  year's  rent.  But,  in  Hamilion  t. 
Dunn,  16th  July  1853,  the  meaning  of  the  term  "assignees"  being 
held  not  to  be  inflexible,  but  to  be  determined  according  to  the 
intention  of  parties,  it  was  interpreted  to  denote  disponees  afler  in- 
feftment, and,  in  this  particular  case,  to  give  to  such  disponees  the 
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it  of  taxation.    In  Thomson^  22d  May  1810,  a  singular  successor  f.  C. 
bund  to  have  no  claim  to  the  benefit  of  a  taxation  in  favour  of 

and  successors.     The  same  was  held  in  Madachlan  v.  Tait,  2  S.  303 
May  1823,  where  the  charter  bore  "heirs  and  successors"  only, 
ugh  it  was  in  implement  of  a  previous  deed  in  which  the  entry 
;axed  to  singular  successors.     The  use  of  the  words  "  singular 
;cessors"  excludes  all  question ;  Innes  v.  Beid's  Trustees,  22d  1  S.  518. 

1822. 

le  superior  may  not  only  limit  his  rights,  he  may  entirely  re-  Rekumcxatioh 
ce  them  ;  and,  if  the  renunciation  does  not  enter  the  record,  the  ®'  °"  kights 

'  '  ,  ,  '  BY  8UPEBI0R. 

uion  arises,  whether  singular  successors  of  the  superior  are  bound 

.     In  Nasmyth  v.  Story,  9th  November  1748,  the  casualty  of  M.  5723. 

mtry  was  renounced  and  conveyed  to  the  vassal     This  condition 

LOt  enter  the  sasine,  and  at  first  the  Court  held  that  the  disponee 

le  superiority  was  not  bound  by  it.     But  ultimately  it  was  de- 

1,  that,  as  the  feu-right  was  expressly  excepted  from  the  obligation 

urandice  in  the  conveyance  of  the  superiority,  the  party,  having 

>ted  the  conveyance  with  the  burdpn  of  the  feu,  was  bound  by 

•"  clause  of  the  feu-right. 

ith  regard  to  the  part  of  the  deed,  in  which  reservations  or  con-  Conditiok  akd 

OS  in  favour  of  the  grantor  ought  to  be  introduced,  the  practice  ^^kre^™''"' 

ding  to  the  Styles  formerly  in  use  was  various.     It  is  evident  sEarEo. 

whatever  afiects  the  extent  of  the  subject  transferred  must  find 

ppropriate  place  in  the  dispositive  clause,  which  ought  to  contain 

naterials  for  determining  the  measure  of  the  grant.     The  red^ 

0,  again,  is  the  proper  clause  for  conditions  affecting  the  feu-duty 
casualties.     And,  with  regard  to  other  conditions  and  reserva- 

1,  such  as  the  clause  of  pre-emption,  the  prohibition  to  sub-feu, 
generally  all  conditions  intended  to  form  permanent  obligations 
I  the  future  proprietors  of  the  subject,  we  have  already  found 

it  is  necessary,  in  order  to  their  being  so  constituted,  that  they 
Nur  upon  the  record,  and  that  their  insertion  there  will  be  most  See  Note  on 
staally  secured  by  giving  them  a  place  in  the  precept  of  sasine.  p.^eo4.  ^  ' 
thus  secure  notice  to  all  third  parties,  and  so  make  the  conditions 
iing  not  only  on  the  grantor  and  his  representatives,  but  upon  his 
litors  also  and  disponces. 
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CHAPTER  III. 

TRANSMISSION  OF  HERITABLE  RIGHTS VOLUNTARY  TRANSMISSION  ISTER 

VIVOS VOLUNTARY    TRANSMISSION    INTUITU  MORTIS JUDICIAL 

TRANSMISSION TRANSMISSION  TO  THE  HEIR  BT  SERVICE,  BTa 

Historical  ACCORDING  to  the  strict  doctrines  of  the  feudal  system,  no  trans- 

towe^to'        mission  of  a  feu  was  competent  without  the  superior's  consent    It 

AUBNATE  FEUS,  was  a  gTSLiit  beueficial  to  the  receiver^  and  restricted  to  him  and  such 

successors  as  the  feudal  lord  might  be  pleased  to  appoint  as  the  objects 

of  his  benevolence.    Fidelity  and  service  being  its  inherent  conditions. 

the  very  nature  of  the  contract  exempted  the  superior  from  bavin; 

Old  feudal     vassals  imposed  upon  him  who  were  not  selected  by  himself    He 

RULES  AOA1K8T  Qould  not,  thercfore,  be  required  to  enter  any  successor  to  the  onirinil 

ALIENATION  OF  '  '  11111  1.      .     J 

THE  FEU.  vassal,  except  those  to  whom,  by  the  charter,  the  grant  was  limiteo. 

Besides  the  restraint  thus  imposed  upon  the  sale  of  land,  the  mterest 
of  those  appointed  by  the  investiture  to  succeed  the  vassal  was  an 
additional  obstacle,  since  their  consent  was  required  to  what  wis 
deemed  an  alienation  to  their  prejudice.  It  is  a  remarkable  evidence 
of  the  firmness  of  the  grasp  in  which  the  land-rights  of  Scotland  were 
held  by  the  feudal  rules,  that  these  restraints  were  not  subjected  to 
any  mitigation  until  the  latter  part  of  the  1 5th  century — that,  until 
the  middle  of  the  last  century,  the  superior's  power  of  refusal  conU 
only  be  obviated  by  a  legal  device — and  that  it  was  not  entirely  Tt 
laxed,  until,  by  the  Lands  Transference  Act  of  1847,  the  last  tne^ 
of  the  superior's  power  to  refuse  entries  to  purchasers  were  remotei 
Limited  power  It  was  but  a  slight  exception  to  the  general  principle,  that  tbe 
?J-i!iwa*^*^''  sternness  of  the  feudal  rule  made  a  concession  to  the  sterner  demnn^'' 

In  TOWNS. 

of  the  vassal's  poverty  ;  and  alienation  was  permitted  in  towns  wnen 

JuM  retrartiu.  ^^^  vassal  had  no  other  means  of  escape  from  starvation.  OftU* 
Appx.  No.  1.  Lord  Eames  has  presented  an  example  in  his  Historical  Law  Tnrts. 
in  a  sasine,  dated  1450,  proceeding  upon  a  sale  by  the  proprietof* 
"  magna  necessitate  compulsus*'  " ad  suce  vitce  necessaria  svppf^' 
"  tanda."  Another  example  is  quoted  by  Ross,  where  the  priced 
acknowledged  as  paid  to  the  grantor  in  his  "  mykle  myster,"  «'- 
great  need.     This  power  was  a  species  of  the  jua  retractus;  an^ 
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igh  it  is  mentioned  in  the  Leges  Burgorum,  we  are  informed  in 

rincipia  Juris  FeudcUis  by  Alexander  Bruce,  published  in  1713,  p-  212. 

t  had  gone  into  desuetude  long  before  his  time.     Even  while  it 

ted,  the  rigour  of  the  feudal  canon  was  illustrated  by  this,  that 

nveyance  to  a  stranger  could  only  be  made  after  offering  the 

•ty  to  the  superior,  and  the  vassal's  relatives. 

iras  a  more  efficient  relief  which  was  afforded  by  the  practice  of  Subiweuda- 

ling.    The  granting  of  a  subaltern  tenure  was  not  regarded  as  ™rd^^a8^h 

enation,  for  the  chief  vassal  remained  invested,  and  liable  for  auenatiom. 

ities  and  services.     Although  some  lawyers  have  viewed  such 

em  or  base  rights  as  repugnant  to  feudal  principles,  they  were 

«ly  permitted  by  the  2(1  Book  of  the  Feus,  upon  condition  that  '^^*'®  ^^*  §  ^' 

iferior  vassal  should  be  qualified  to  serve  in  the  feu.     Thus  a 

ry  vassal  might  subfeu  to  a  soldier,  and  he  to  another,  and  so 

eards  ad  infinitum.    Nor  is  there  any  doubt,  that  subinfeudation 

ractised,  and  the  rights  resulting  from  it  regarded  with  favour, 

•tland  before  the  time  of  Robert  Bruce.     But  the  right  of  the  CoNnHOFNcres 

,  ,.  ,.  .  ,.,  11...  IN  8UB-VA88AL  8 

Lssal  was  exposed  to  contingencies  which  rendered  it  insecure,  right. 
not  recognised  by  the  superior,  he  had  no  claim  upon  him  for 
tion,  and  he  was,  therefore,  exposed  to  the  consequences  of  the 
casualties  being  incurred  by  the  delinquency  or  contravention 
chief  vassal ;  and,  aB  these  casualties  might  infer  a  total  for- 
3  of  the  feu,  the  derivative  right  in  such  an  event  necessarily 
ed.  The  granting  of  subfeus  or  arriere  fi^/s  was  viewed  also 
ealousy  and  apprehension  by  superiors,  as  rendering  their  duties 
isualties  insecure  by  the  divestiture  of  the  immediate  vassal, 
was  as  a  penal  protection  against  that  injury,  that  the  superior 
Atitled  by  the  casualty  of  recognition  to  resume  the  entire  feu, 
I  vassal  alienated  more  than  the  half  of  it.  These  embarrass-  Statutr  quia 
\  were  remedied  in  England  by  the  Statute  Quia  emptores  ^P^^^^- 
•urn,  passed  in  the  18th  of  Edward  i.,  by  which  vassals  were 
irered  to  sell  their  lands  to  be  holden  of  the  capital  lords  of  the 
nbinfeudation  being  thus  abolished,  and  the  consent  of  the  su- 
'  supplied  independently  of  his  pleasure,  by  the  Statute.  This 
irith  subsequent  Statutes  extending  its  provisions  to  the  imme- 
vassals  of  the  Crown,  completely  liberated  the  transmission  of 
in  England  from  the  feudal  impediments.  It  is  an  unsettled 
)ver8y  whether  the  Statute,  2  Robert  i.  cap.  24,*  professing  to  2  Rob.  i.  c.  24. 
the  same  provisions  for  Scotland  as  the  Act  Quia  Emptores^  is, 
not,  authentic.  Although  founded  in  its  preamble  upon  the 
lice  suffered  by  superiors  through  subinfeudation,  and  designed 
itect  them  from  that  loss  to  which  they  were  thereby  exposed, 
feet  of  its  enactments  would  have  been  to  allow  vassals  to  sell 
lit  control,  and  to  make  the  purchasers  hold,  not  of  the  sellers, 

*  This  Statute  is  printed  aloog  with  the  ^^.ffiam  Majestatein, 
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but  of  the  superior  for  the  same  services  as  were  incumbent  upon  the 
first  vassals.  Whether  this  Statute  is  authentic  or  not,  there  is  no 
reason  to  believe  that  it  was  ever  observed  On  the  contrary,  the 
prohibition  upon  alienation  continued  so  stringent,  that  it  was  neces- 

1469,  c.  63.      sary  to  provide  by  Statute,  1469,  cap.  36,  for  the  completion  of  the 

Relaxation  op  title  of  creditors  apprising  their  debtor  s  land  in  satisfaction  of  their 

AWENATioN.      debts.     The  latter  Statute  formed  a  direct  legislative  abridgment  of 

the  superior's  privilege  in  the  selection  of  vassals,  for  he  was  forced 
by  it  to  receive  either  the  creditor  or  any  purchaser  in  the  apprising 

1G72,  c.  19.  as  his  vassal,  upon  payment  of  a  year's  rent.  By  1672,  cap.  19,  this 
power  of  obtaining  an  entry  was  extended  to  adjudgers,  and,  by  Acts 
passed  in  1681  and  1690,  to  purchasers  of  the  estates  of  bankrupts  in 
judicial  sales.  More  than  a  century  before  these  last-mentioned  Acts, 
the  Crown,  under  a  sense  of  the  unsuitableness  of  the  feudal  fetters 
to  the  exigencies  of  advancing  freedom  and  commerce,  had  adopted 
a  liberal  course  towards  its  vassals,  having  laid  down  the  role,  as 

1578,0.66.  appears  from  1578,  cap.  66,  to  grant  confirmation  upon  payment  of 
expenses  by  the  party.  The  vassals  of  subject  superiors  being  less 
favoured  were  driven  to  devise  expedients  for  accomplishing  indi- 
rectly what  they  could  not  obtain  by  direct  means ;  and  the  impt- 
tience  of  the  feudal  restraints,  as  well  as  the  resources  of  legal  inge- 
nuity, were  displayed  in  those  efibrts,  which  attained  their  object 
through  means  of  bonds  granted  by  the  sellers  in  favour  of  the  in- 
tended purchasers,  who  thereupon  adjudged,  and,  the  Court  connivii^ 
in  the  manoeuvre,  which  Craig,  in  his  feudal  zeal,  characterizes  as 
fraud,  chicane,  and  robbery,  the  superiors  were  compelled  to  gnnt 

1685,  c.  22.  entries  under  the  Acts  1469  and  1672.  The  Entail  Act,  1685,  cap. 
22,  is  instanced  as  another  deduction  from  the  superior's  power,  inas- 
much as  it  enabled  proprietors  to  entail  their  lands  and  substitute 
heirs,  uncontrolled  by  the  superior,  and  without  being  restricted  to  tk 
destination  prescribed  by  him  in  the  investitura     But  the  greateit 

20  Geo.  II.  c.  50.  blow  was  struck  after  the  rebellion  of  1745.  That  attempt  was  be 
lieved  to  have  drawn  its  strength  mainly  from  the  importance  and 
power  conferred  upon  the  heads  of  Clans  by  their  feudal  privileges; 
and,  along  with  various  other  abatements  of  their  powers  and  rigbt^ 
effected  by  the  20th  Geo.  ii.  cap.  50,  a  purchaser  holding  a  procnra- 
tory  of  resignation  from  the  last-entered  vassal  was  enabled  to  enforce 
an  entry  by  legal  compulsitor  against  the  superior,  who  was  deprived 
of  all  power  to  suspend  such  a  requirement,  excepting  in  cases  where 
the  party  failed  to  tender  the  fees  and  casualties  of  entry.  After  tbe 
Jurisdiction  Act,  just  referred  to,  it  remained  as  a  vestige  of  the  an- 
cient privilege,  that,  since  that  Statute  specified  the  form  of  resigna- 
tion only,  the  superior  could  not  be  compelled  to  grant  an  entry  by  the 
other  form  of  confirmation.  In  some  instances  this  maxim  was  acted 
upon,  but  in  general  it  was  regarded  as  a  point  of  theory  rather  than 
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of  practice  ;  and  now  this  last  relic  has  been  removed  by  the  Lands 
Transference  Act,  which  gives  power  to  compel  superiors  to  grant 
charters  of  confirmation. 

Having  taken  this  short  survey  of  the  general  history  of  the  power  Gehbral  prin- 
to  alienate  heritable  property  in  Scotland,  we  are  now  to  inquire  into  ^oiJi^KEoi;- 
the  mode  of  transmission.  We  shall  treat  this  portion  of  the  subject  latino  thk 
by  examining  the  difierent  forms  in  detail,  beginning  with  those  which  q^lamo. 
are  simple,  and  then  proceeding  to  others  which  are  composed  of  parts 
derived  from  the  elementary  forms  in  combination.  But,  with  a  view 
to  perfect  explicitness,  and  to  the  advantages  of  a  general  conception 
of  the  subject  from  the  outset,  it  will  be  proper  first  to  state  in  a  few 
words  the  nature  of  the  leading  principles  and  forms  by  which  the 
transmission  of  lands  is  regulated.  Here,  as  before,  we  are  constantly 
to  keep  in  view  the  fundamental  principle  of  the  feudal  system,  viz., 
that  all  heritable  property  is  derived  ultimately  from  the  Sovereign 
as  in  the  eye  of  the  law  the  original  owner,  and  as  still  superior  para- 
mount Lands  are  held,  therefore,  either  immediately  of  the  Sove- 
reign, or  of  the  Crown  vassals  as  subject  superiors,  or  of  subordinate 
superiors,  to  whom  these  vassals  or  other  vassals  in  a  lower  degree 
have  granted  subaltern  rights.  The  characteristic  and  inherent  con- 
dition of  a  feu  is  that  there  must  be  a  superior  and  a  vassal.  But, 
the  feu  being  in  its  primary  nature  a  heneficium,  i.e.,  a  voluntary 
grant  in  consideration  of  services  to  be  rendered,  it  implied  a  delectus 
personm  to  the  superior,  so  that  the  vassal,  as  fixed  by  the  terms  of 
the  grant,  should  not  be  changed  without  his  consent.  That  consent 
could  be  given  effectually  only  in  the  presence  of  the  pares  curice. 
There,  accordingly,  the  act  of  transmission  was  performed ;  and  it  TiuKSMisBioif 
might  be  effected  in  two  ways,  either  by  the  vassal  resigning  the  feu  ^ 
into  the  hands  of  the  superior,  to  remain  with  him,  if  that  was  the 
design  of  the  parties,  or,  if  the  purpose  was  to  substitute  another 
▼assal  in  room  of  the  resigncr,  then  the  surrender  was  in  order  to  a 
ra-issue  of  the  grant  in  favour  of  the  party  on  whose  behalf  it  was 
reaigned.  In  the  latter  case,  viz.,  of  transmission  to  a  stranger,  the 
mperior  received  the  resignation,  and  again  granted  the  feu  to  the 
disponee,  admitting  him,  in  the  earliest  period,  by  his  own  act  in 
presence  of  the  pares  curicBy  and  in  later  times,  and  after  written 
titles  were  introduced,  by  issuing  a  charter  and  warrant  upon  which 
delivery  of  sasine  perfected  the  new  vassal's  right.  In  these  cases, 
the  transmission  is  by  resignation.  But  the  vassal  and  purchaser  ^^^J^JJ^^^ 
night  deal  with  each  other  in  the  first  instance,  the  one  granting,  and 
the  other  acquiring,  an  inchoate  right  subject  to  the  after  approval 
tf  the  superior.  Here  the  formality  of  resignation  was  not  necessary. 
She  superior  ratified  the  transaction,  accepted  of  the  new  vassal  in 
icesence  of  his  court,  and  afterwards  issued  his  charter  of  confirma- 
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tion,  which  rendered  the  disponee's  right  valid  from  the  beginning. 
This  is  transmission  by  confirviation.  In  these  instances  there  was 
no  subinfeudation.  The  transfer  was  made  to  the  new  vassal,  not  to 
hold  of  the  grantor,  which  would  have  been  a  subfeu,  but  to  hold  of 
the  granter's  superior,  by  substituting  the  grantee  in  the  vassal's 
place.  These  transmissions,  therefore,  being  capable  of  completion 
only  by  the  interposition  of  the  superior,  were  necessarily  dependent 
on  his  will,  until  Conveyancers  contrived  to  evade,  or  the  law  took 
Tramsmiswok    away,  the  privilege  of  refusal    This  subjection  to  the  pleasure  of  the 

superior  was  necessarily  a  great  hindrance  to  sales,  and  at  an  early 
period,  therefore,  much  of  the  transference  of  lands  was  accomplished 
by  the  creation  of  subordinate  feus.  The  parties  did  not  ask  for  the 
superior's  approval,  but  the  vassal  granted  a  charter,  by  which  the 
grantee  should  hold  of  the  grantor.  This  was  not  regarded  as  an 
alienation,  and,  although  subject  to  disadvantages,  and  liable  to  abuses 
before  the  establishment  of  the  registers,  the  granting  of  subfeus  has, 
as  far  back  as  our  records  extend,  been  in  a  greater  or  less  degree  an 
effectual  mode  of  transferring  property  in  land,  by  divesting  the 
grantor  to  such  an  extent  as  to  give  the  sub- vassal  a  real  right  of 
property  without  the  necessity  of  the  superior's  sanction.  We  shall 
find  in  the  sequel,  that  each  of  these  modes  of  transmission,  viz.,  the 
one  with  a  holding  of  the  grantor's  superior,  and  the  other  with  a 
holding  of  the  grantor  himself,  has  its  own  peculiar  advantages  ;  and 
the  great  triumph  of  modern  Conveyancing  has  been  the  combination 
of  both  methods  in  the  same  transaction  and  deed,  the  writ  of  trans- 
mission now  in  use  conferring  on  the  disponee  the  power  of  at  once 
divesting  the  grantor  of  the  dominium  utile  by  an  immediate  holding 
of  him,  and  the  power  also,  when  he  chooses,  of  converting  that  sub- 
ordinate tenure  into  a  holding  of  the  superior  by  substituting  himself 
in  the  grantor's  place. 

In  these  simple  propositions  is  contained  the  germ  of  the  principles 
and  forms,  by  which  the  transmission  of  heritable  rights  is  regulated. 
But  they  are  to  be  regarded  merely  as  a  brief  enunciation  of  the  heads 
of  the  chapter  of  Conveyancing  upon  which  we  are  now^  entering — as 
the  first  streaks  of  rising  light  upon  the  summits  of  the  region  which 
we  are  about  to  survey. 

The  transmission  of  lands  is  voluntary — by  the  deed  of  the  granter 
— or  it  is,  in  Mr.  Erskine's  phrase,  necessary — that  is,  judicial,  by  the 
act  of  the  law  giving  to  the  decree  of  a  Judge  the  same  effect  as  if  it 
were  a  conveyance  by  the  party.*    There  is  another  transmission  by 

*  Another  species  of  transmissioD  of  heritage  inter  vivos  may  be  noticed,  viz.,  thai 
compulsory  transmission  which  arises  from  statutory  powers  conferred  by  special  Acts  of 
Parliament,  and  under  the  provisions  of  the  Lands  Clauses  Consolidation  (Scotland)  Act, 
1846,  for  the  formation  of  railways,  etc.    The  important  question,  whether  the  price  of  land 
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the  force  of  the  law,  viz.,  from  the  dead  to  the  living ;  but  this  will 
form  the  subject  of  a  future  part  of  the  course.  At  present  we  are 
to  speak  of  transmission  inter  vivos. 


I.  Voluntary  Transmission  inter  vivos. 

The  form  of  conveyance  which  is  most  characteristic  of  the  genuine 
principles  of  the  feudal  system  is  that  which  produces  its  effect  by 
resignation  alone.  Lands  may  be  effectually  transferred  by  a  procu- 
ratory  of  resignation — i  e.,  an  authority  granted  by  the  vassal  to  a 
commissioner  or  mandatory  to  resign  the  feu  into  the  superior's  hands, 
either  that  the  vassal's  estate  may  be  absorbed  in  the  dominium  di- 
rectum, if  the  superior  be  the  purchaser,  or,  if  the  sale  is  to  a  stranger, 
then  that  new  infeftment  may  be  authorized  to  the  grantee,  who  is 
called  the  resignatary.  This  is  an  effectual  mode  of  conveyance,  and 
the  procuratory  of  resignation  may  be  used  for  these  purposes  in  a 
separate  form,  or  it  may  be  embodied,  as  it  generally  is,  in  the  deed 
which  is  appropriated  by  practice  to  the  transmission  of  heritable 
rights.  That  deed  is  the  Disposition.  The  assignation  is  the  appro- 
priate form  for  transmitting  moveable  rights ;  but  it  is  also  used  in 
combination  with  the  disposition  in  the  transference  of  such  heritable 
rights  as  have  not  been  made  real  by  infeftment,  but  stand  upon  a 
personal  title.  Mr.  Ross  notices  three  acts  or  stages  in  the  process  of 
transmission,  viz.,  1.  The  resolution  to  dispone — i,e.y  when  the  owner 
has  made  up  his  mind,  but  as  the  resolution  remains  with  himself, 
by  itself  it  can  produce  no  effect.  2.  The  obligation  to  dispone. 
This  is  implied  in  the  missive  of  sale,  and  may  form  a  ground  for  com- 
pelling the  owner  to  convey,  but  it  does  not  of  itself  transmit.  And, 
3.  Consent  de  prcesenti,  that  the  property  do  become  the  disponee's. 
This  is  the  act  of  alienation,  and  forms  the  substance  of  the  disposi- 
tion, which  contains  the  operative  words  of  transmission,  along  with 
the  grantor's  warrant  for  the  completion  of  the  grantee's  right  by 
delivery  of  possession  either  immediately,  or  through  the  medium  of 
the  superior.  The  person  who  conveys  is  called  the  disponer,  or  the 
disponee's  author.  Ho  who  acquires  is  called  the  disponee,  and,  in 
contradistinction  to  one  who  acquires  by  inheritance,  the  disponee  is 
termed  a  singular  successor,  because,  while  an  heir  in  heritage  incurs 
a  universal  representation,  or  liability  for  his  ancestor's  debts,  he  who 

consigned  bj  a  railway  company  who  bad  taken  possession  under  statutory  powers,  tbe  pro- 
prietor baying  died  before  executing  a  disposition,  was  beritable  or  moveable  as  to  bis  suc- 
cession, will  be  found  fully  discussed  in  Heron  v.  JSepiBt  3d  June  1856.    Tbe  opinions  of  18  D.  917. 
tbe  wbole  Court  baying  been  taken,  it  was  found  by  a  minority  tbat  tbe  price  consigned 
was  moveable,  and  subject  to  disposal  on  deatbbed. 
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takes  by  a  disposition  in  his  favour  is  liable  only  to  tho  extent  of  the 
single  subject  which  he  receives. 

It  may  be  convenient  to  point  out  here  the  distinction  between 
conveyances  in  which  the  disponee  is  to  hold  of  the  superior,  and  those 
intended  to  create  a  holding  immediately  of  the  grantor.  A  disposi- 
tion intended  to  make  the  disponee  hold  of  the  disponer's  superior 
is  called  a  disposition  a  me,  because  the  lands  are  to  be  holden,  not 
of  me,  but  a  me  de  superiore  meo,  i.e.,  from  or  away  from  me  of  my 
superior.  The  preposition  a  here  is  disjunctive.  It  stands  beside 
the  person  whose  connexion  with  the  feu  is  to  cease.  De,  on  the 
other  hand,  fixes  the  feudal  relation.  It  is  the  word  which  links  the 
vassal  to  his  superior.  A  disposition  deme,  accordingly,  is  a  convey- 
ance of  lands  to  be  held  by  the  disponee  immediately  of  the  disponer 
as  his  superior. 

A  right  to  lands  with  a  holding  a  vie^  is  called  a  public  right,  be- 
cause originally  completed  by  the  superior's  public  reception  of  the 
new  vassal  in  presence  of  the  pares  cwrios,  A  holding  de  me,  on  the 
contrary,  is  called  a  private  right,  because,  Mr.  Erskine  says,  it  was 
customary  to  grant  such  rights  secretly,  and  before  the  institution  of 
the  registers  there  were  no  means  of  discovering  them.  But  the  term 
private  right  may  also  with  probability  be  ascribed  to  the  same  origin 
as  public  right,  inasmuch  as  the  vassal  in  the  private  right  did  not 
require  the  over-lord's  confirmation,  and  was  not,  therefore,  received 
in  his  court.  Base  or  private  rights  are  also  familiarly  termed  sub- 
altern, because  placing  the  holders  of  them  in  a  rank  farther  removed 
from  the  lord  paramount  than  the  grantor  is.  These  distinctions 
embody  also  an  element  drawn  from  the  early  difference  of  status  in 
the  different  orders  of  vassals.  Those  who  held  immediately  of  the 
Crown,  and  were  said  to  hold  in  capite,  were  noblemen,  and  their 
rights  as  well  as  those  of  their  immediate  vassals  were  reckoned  noble 
and  public,  while  all  of  lower  degree  were  regarded  as  ignoble,  base, 
and  private.  The  distinction  between  a  me  holdings  or  public  rights, 
on  the  one  hand,  and  private  rights  held  de  me,  cm  the  other,  pos- 
sesses, as  we  will  soon  discover,  a  significance  the  most  vital  in  deter- 
mining the  import  and  effect  of  the  rights  of  property  constituted  by 
them. 


Tkansmibsion 
by  resigna- 
TION. 


We  are  now  then  to  examine  the  different  modes  by  which  the  feu, 
having  been  constituted  by  charter  and  sasine,  can  be  transferred  by 
the  vassal  to  another  person  ;  and,  agreeably  to  the  plan  of  taking 
first  the  methods  most  consonant  to  the  genius  of  the  feudal  poUty, 
we  commence  with  transmission  bt  resignation. 

This  form  of  transferring  land  is  of  high  antiquity.  The  recogni- 
tion of  the  feudal  chief  as  the  source  and  guardian  of  the  vassal's 
estate  was  an  act  naturally  accordant  to  the  feudal  relation,  and  it 
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could  not  be  performed  upon  any  occasion  more  appropriately  than 
when  the  vassal,  having  sold  his  feu,  restored  it  into  the  hands  by 
which  it  had  been  bestowed,  in  order  that  it  might  be  conferred  by 
the  same  power  upon  tlie  new  vassal,  and  carry  with  it  the  same 
assurance  of  protection.  The  transference  of  lands  by  resignation 
is  made  by  a  symbolical,  and  not  a  real  delivery,  and  never  required, 
therefore,  to  be  made  upon  the  ground  of  the  lands,  but  could  be 
executed  anywhere.  The  use  of  the  symbol  flowed  from  the  doctrine 
80  deeply  settled  in  the  Roman  jurisprudence,  as  well  as  the  feudal, 
that  property  could  be  effectually  transmitted  and  acquired  only  by 
tradition.  The  proper  symbol  of  resignation  has  always  been  the 
festuca  or fustis,  the  baton,  in  room  of  which  immemorial  usage  has 
adopted  a  pen.  If  the  purpose  of  the  act  was  to  re-convey  the 
dominium  utile  to  the  superior,  he  received  the  symbol  and  retained 
it ;  when  the  intention  was  to  transfer  the  property  to  a  stranger, 
the  superior,  after  receiving  the  symbol,  delivered  it  to  the  pur- 
chaser, which  was  to  him  the  earnest  of  a  charter  and  warrant  of 
infeftment,  to  be  afterwards  granted  in  his  favour.  The  effect  of 
resignation  in  relation  to  the  right  of  the  resigner  was  called  dis- 
sasine,  which  gives  a  correct  view  of  the  effect  of  the  Act  after  the 
new  vassal  is  invested,  upon  which,  and  not  sooner,  the  resigner's 
title  is  extinguished.  Resignations  are  treated  of  by  Sir  Thomas 
Craig  in  his  last  book,  which  contains  the  doctrines  relating  to  the 
loss  of  the  feu ;  and  in  this  he  is  partly  followed  by  others  who 
handle  resignation  for  the  superior's  benefit  as  the  conclusion  of  the 
subject,  being  the  extinction  of  the  feu.  This  is,  no  doubt,  in  con- 
sistency with  principle.  But,  in  every  practical  sense,  resignation  is 
a  mode,  and  the  strictly  feudal  mode,  of  conveyance,  and  it  will  tend 
very  much  to  perspicuity  to  begin  with  it ;  and,  in  the  first  place,  we 
shall  consider  the  conveyance  of  the  feu  to  the  superior,  which  is 
effected  by  besiqnation  ad  remanentiam. 

This  takes  place  when  the  superior  has  made  a  re-purchase  of  the  Purpose  of 

feu,  or  is  to  be  re-invested  in  it  from  any  other  cause.     Here  we  must  ^a»c)S^"*' 

ieep  in  view  the  position  of  the  parties.     We  are  to  remember,  that 

tte  grant  of  the  feu  did  not  extinguish  the  superior's  infeftment. 

^at,  on  the  contrary,  remains  an  effectual  title  to  the  lands  subject 

^  the  vassal's  right  to  the  dominiibm  utHe,    The  object,  therefore,  is 

^  convey  the  dominium  utile  to  the  superior,  so  that  that  estate 

^hich  is  called  Ae  property  may  be  reunited,  or,  as  it  is  termed, 

^Usolidated  with  the  superiority,  to  the  end  that  the  superior  may 

^in  possess  the  whole  as  one  estate  in  the  same  way  as  he  did 

>^fore  granting  the  feu.     The  nature  of  this  transmission  is  well 

"l^trated  by  the  name  given  to  it  in  England,  viz.,  surrender,  from 

9^r9um  reddo,  I  restore  upwards  to  my  feudal  lord  the  estate  which 

^  conferred.     Although  by  the  feudal  principles  a  vassal  could  not 
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alienate  without  consent  of  his  superior,  that  did  not  prevent  his 
returning  the  feu  to  him ;  and  this  he  could  do  even  without  the 
superior's  consent,  it  being  with  certain  exceptions  a  privilege  of  the 

Supra,  p.  597.  vassal  to  refute,  i.«.,  to  surrender,  the  feu  inmto  superiore.  But  with 
us,  as  we  have  already  seen,  the  feu-charter  being  of  the  nature  of  a 
contract,  the  vassal  cannot  refute  without  the  superior's  consent. 

Sir  Thomas  Craig  has  described  circumstantially  the  form  of  resig- 
nation in  favour  of  the  superior,  which  is  called  resignation  ad  reman- 
entiam,  because  made  in  order  that  the  dominium  utile  may  perma- 
nently remain  with  the  superior  ;  and  we  shall  quote  it  as  embodyiDg 

Lib,  iii.  dieg.  1.  the  essence  of  this  mode  of  conveyance : — "The  vassal  himself,  or  his 

"  lawful  procurator  specially  authorized  for  the  purpose,  ought  to 
"  appear  before  the  superior,  and  reverently,  as  becomes  a  vassal, 
"  with  all  humility,  in  presence  of  a  notary  and  witnesses,  to  utter 
"  these  words  : — *  My  Lord  Superior  of  this  feu,  this  my  feu  I  resign 
"  *  in  your  hands,  and  simply  renounce,  that  it  may  remain  with  you 
**  *  and  your  heirs  for  ever,  and  be  consolidated  with  the  superiority 
"  *  or  dominium  directum  ;'  and  the  rod  or  wand  which  he  shall  have 
'*  in  his  hand  he  shall  deliver  to  the  superior,  and  the  superior  shall 
"  thereupon  demand  an  instrument  from  the  notary,  and  beg  the 
"  witnesses  to  remember  the  transaction."  These,  Craig  says,  were 
the  extrinsic  solemnities,  essential  in  law,  and  not  to  be  presumed 
without  proof,  viz.,  that  the  vassal  was  present  by  himself  or  a  pro- 
curator, and  that  the  superior  received  the  delivery,  and,  in  token  of 
his  acceptance,  demanded  an  instrument  of  the  notary,  and  gave  him 
money  on  the  spot  for  the  instrument.  The  essentials  of  the  transac- 
tion remain  the  same,  as  we  shall  find  on  examining  the  forms  of  the 
conveyance  used  for  this  purpose.     It  is  the 

Disposition  by  the  vassal  to  his  superior, — It  consists  of  the  follow- 
ing clauses : — 

1.  The  karra-       1.  The  narrative,  containing  the  grantor's  name,  the  consideration 

CLAUSE.     ^^^  discharge,  where  the  consideration  is  a  price. 

2.  Dispositive       2.  The  dispositive  clause,  which  contains  the  operative  words  of 

i^f  A  imp 

transmission,  "  sell,  alienate,  and  dispone,*'  and  also,  like  the  charter, 

the  habendum  or  destination,  and  the  description  of  the  subject     It 

is  always  the  purchaser's  privilege  to  dictate  the  destination  in  a 

conveyance,  and  this  point  requires  particular  attention  here.     The 

object  being  to  consolidate  the  two  feudal  estates  into  one,  it  is  neces- 

saiy  that  the  destination  of  the  property  in  favour  of  the  superior 

be  to   the  same   heirs  to  whom   the   superiority  stands  destined, 

Destination     otherwise  the  amalgamation  cannot  be  perfect.     The  rule,  therefore, 

SAME  AS  IN  '     ^3  ^0  insert  here  the  same  destination  as  in  the  titles  of  the  supe- 

THE  TITLE  OF     riority,  in  order  that  the  dominium  utile  may  be  consistently  absorbed 

StJPERlOKlTy  WW 

in  the  higher  right.     When  the  series  of  heirs  is  different,  the  pro- 
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perty  will  not  necessarily  be  regulated  by  the  destination  of  the 
superiority.  In  Oalbraith  v.  Graham,  14th  January  1814,  the  supe-  F.  C. 
riority  of  certain  lands  being  entailed,  the  heir  in  possession  acquired 
the  property  of  the  same  lands  by  a  disposition  in  favour  of  himself 
and  (not  the  heirs  of  entail,  but)  his  own  heirs  and  assignees  whatso- 
ever. Resignation  ad  remanentiam  having  been  made,  it  was  con- 
tended that  the  dominium  v/tile  had  been  brought  under  the  fetters 
of  the  entail,  but  the  court  held  that  it  remained  a  fee-simple  estate, 
subject  to  the  disposal  of  the  acquirer  and  his  heirs.  A  different 
rule  obtains  when  the  dominium  utUe  has  been  originally  entailed, 
and  disponed  under  powers  of  impignoration  contained  in  the  entail. 
So,  where  a  wadset  had  been  granted  by  virtue  of  such  powers,  and 
afterwards  redeemed,  although  (according  to  Stair,  differing  from 
Erskine)  resignation  ad  remanentiam  is  necessary  to  reunite  the 
lands  given  in  wadset,  no  separate  right  remains  after  that  act,  but 
the  lands  are  again  brought  under  the  entail ;  Duke  of  Roxburgh  v.  i  Wil.  and  Sh. 
Wauchope,  13th  June  1822.  The  words  of  stylo  appended  to  the  ^PP* '*^- 
dispositive  clause,  " together  with  all  right**  etc.,  will  be  explained 
when  we  examine  the  disposition  with  double  holding,  which  is  the 
most  frequent  in  practice. 

3.  In  accordance  with  the  Lands  Transference  Act,  we  next  insert  3.  Teem  of 

.•I         .  j^         M  ENTRY. 

the  term  of  entry, 

4.  The  next  clause  is  the  Quasquidemy  deriving  its  name  from  the  4.  Qutequidem 
first  word  in  the  Latin  form.     Its  office  in  general  is  to  deduce  the 

title  of  the  lands,  so  as  to  connect  the  right  of  the  grantor  with  the 
vassal  to  whom  the  superior  granted  the  feu  : — "  Which  lands  are 
•*  holden  by  me  of  the  said  B,  as  my  immediate  lawful  superior  of  the 
"  same  in  feu-farm,'*  etc.  In  this  instance  an  articulate  destination 
of  the  title  is  not  requisite,  but  the  terms  used  show  the  feudal  rela- 
tion between  the  parties,  and  thus  point  out  the  peculiar  character  of 
the  conveyance  required. 

5.  Obligation  to  resign, — This  is  introduced  with  a  statement  of  the  5.  Obuoation 
purpose  of  the  resignation,  viz. : — "  To  the  effect  that  my  right  of  pro-  "^  R^biok. 

**  perty  of  the  said  lands  may  be  consolidated  with  the  said  B*s  right 
**  of  superiority,  I  bind  and  oblige  me,  my  heirs  and  successors,  to 
make  due  and  lawful  resignation  of  the  same  in  tlie  hands  of  the 
said  B.  as  my  immediate  lawful  superior  thereof  ad  pebpetuam 
BBMANENTiAM."  Thoso  words  explain  themselves,  and  they  are 
immediately  followed  by 

6.  The  Procuratory  of  Resignation, — This  is  a  mandate  to  procura-  6.  Procura- 
tOTB  (whose  names  are  left  blank)  to  appear  before  the  superior  or  his  '^^^  ^^  ^^^^' 
commissioner,  "  and  there,  with  all  dv£  reverence  and  humility,  purely 
•*  and  simply  by  staff  and  baion,  as  use  is,  to  resign  and  surrender,  as 
^  I  do  hereby  resign  and  surrender,  simplicitbb  upgive,  overgive,  and 
^  ddiver  the  lands,  etc.,  in  the  hands  of  the  said  B.  or  of  his  com- 
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PABT  in 


New  foum  of 
pkocuratobt. 


Clause  of  re- 
signation IM- 
PLIES infavo- 
rem only 

WHERE  NOT 
OTHERWISE  EX- 
rRESSEO. 


"  missioner  in  his  namey  as  in  his  own  hands  and  for  his  behoofs  ab 
''  PBRPETUAM  RBMANENTiAM,  to  the  effect  that  the  right  of  property, 
'*  which  stood  in  my  person^  may  he  established  and  consoUdcUed  h 
"  tiie  person  of  the  said  B.  with  his  right  of  superiority  of  the  same, 
**  and  remain  inseparable  therefrom  in  all  time  coming." 

We  have  cited  the  words  of  the  style  hitherto  in  use,  because  they 
express  the  nature  and  effect  of  the  resignation  authorized.  But  the 
short  form  in  schedule  A,  appended  to  the  Lands  Transference  Act, 
may  be  used,  being  declared  by  the  third  section  to  be  equivalent  to 
a  procuratory  of  resignation  ad  rem^inentiam  in  the  case  of  convey- 
ance by  a  vassal  to  his  superior.  There  is  this  awkwardness,  that  the 
words  of  the  schedule  are : — "  /  resign  the  said  lands  and  others  for 
"  new  infeftment"  But  resignation  ad  remanentiam  is  not  "  for  new 
"  infeftment,"  and  under  the  power  of  adaptation  given  by  the  first 
clause  it  may  be  proper  to  omit  these  words  in  tliis  case. 

[The  fifth  section  of  the  Titles  to  Land  Act,  1858,  provides,  that  '^  a  clause 
"  of  resignation  in  any  conveyance  shall  be  held  to  import  a  resignation  m 
^^  favor  em  only,  unless  specially  expressed  to  be  a  resignation  oJ  reiTianen/uvn/' 
A  saving  clause  is  added,  under  which  it  is  competent  to  expede  an  instrument 
of  resignation  ad  remanentiam  in  virtue  of  the  indefinite  clause  of  resigna- 
tion authorized  by  the  Lands  Transference  Act,  contained  in  any  conveyance 
granted  before  the  passing  of  the  Titles  to  Land  Act  (2d  August  1858}.] 

S^^'f'T™^  ^y  ^^^®  ^^^  style,  resignation  was  authorized  to  the  superior  or  his 
commissioner ;  and,  in  order  to  receive  such  resignations,  a  special 
commission  was  required.  But  that  is  rendered  unnecessary,  where 
the  superior  has  an  agent,  by  the  eighth  section  of  the  Infeflment 
Act,  which  allows  resignations  ad  remanentiam  to  be  accepted  by  the 
superior's  known  agent  for  the  time. 

The  remaining  clauses  of  this  deed  may  all  be  in  the  new  form. 
They  are — 

7.  Assignation  and  delivery  of  writs. 

8.  Assignation  of  rents. 

9.  Relief  of  public  burdens,  prior  to  the  entry.  Here  it  is,  of 
course,  unnecessary  to  give  relief  of  feu-duties  and  casualties  (as  in 
the  new  style),  the  disponee  being  himself  the  creditor  in  these 

10.  Clause  of  warrandice. 

11.  Clause  of  registration. 

There  is,  of  course,  no  precept  of  sasine,  for  the  purpose  is  not  to 
grant  an  infeilment,  but  to  relinquish  one. 
The  deed  is  completed  by 

12.  A  testing-clause  in  ordinary  form. 

Cersmomy  of        When  this  deed  is  delivered,  it  is  for  the  superior  to  complete  his 
KE810NATI0H.     ^^jg  jj^^qj.  jfc  ^y  exccutiug  tho  procuratory,  and  expeding  an  instru- 
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ncnt  The  act  of  resignation  consists  in  the  appearance  of  a  procu- 
rator for  the  granter,  in  presence  of  the  superior,  or  of  a  commissioner 
lolding  his  special  authority  to  receive  resignations,  or  of  his  known 
igent,  and  there,  before  a  notary  and  two  witnesses,  resigning  the 
ands  by  the  symbolical  delivery  of  staff  and  baton  (for  which,  by 
miversal  practice,  a  pen  is  used)  to  the  superior,  or  the  person  so 
icting  for  him.  The  use  of  any  formula  of  words  in  resignations  has 
iallen  into  disuse.  The  superior,  or  the  person  receiving  resignation 
m  his  behalf,  thereupon  takes  instruments  in  the  notarjr's  hands. 
With  rerard  to  this  ceremony,  and  the  instrument  which  follows,  it  is  Acckptahcb 

«  ..,,.  ,-BY  SUPEKIOB 

lecessary  to  keep  m  view,  that  they  import  a  transaction  of  great  of  REaioMATioM 
mportance,  viz ,  a  completed  transference  of  the  feu  from  the  vassal  esbkhtial. 
;o  the  superior,  by  which,  as  the  vassal  is  divested  of  the  property, 
lis  liability  for  the  duties  and   casualties  is  terminated.      It  is, 
therefore,  important  to  the  vassal  that  there  should  be  no  doubt  as  to 
he  validity  of  the  superior's  acceptance  of  the  resignation,  for  it  is 
ipon  that  acceptance  that  the  transference  depends,  this  being  in 
.ruth  a  refutation  of  the  feu,  which  the  superior  is  not  bound  to  receive 
igainst  his  will.     The  instrument  accordingly  bears,  that,  upon  the 
resignation  by  delivery  of  staff  and  baton,  the  superior  accepted  of  the 
same.     In  most  cases  the  superior's  consent  will  appear  from  the 
nature  or  terms  of  the  transaction,  but  in  circumstances  of  any  dubiety, 
it  is  necessaiy  that  the  Conveyancer  keep  steadily  in  view  the  feudal 
principles  by  which  the  transaction  will  be  tested. 
A  considerable  laxity  and  variety  of  practice  in  the  symbols  used  Symbols  in 

in  resignations  had  arisen  at  the  beginning  of  last  century,  which        

gave  occasion  to  the  Act  of  Sederunt,  11th  February  1708.     ^"^®  ^'if  ill^i* 
infeftments  of  subjects  in  Edinburgh  having  been  produced,  bearing 
t^ignation  by  delivery  of  earth  and  stone,  the  Lords  discharged  in 
^Qture  the  use  of  any  other  symbol  than  staff  and  baton,  under  pain 
>f  nullity  ;  and  this  rule  is  supported  by  subsequent  decisions.     In 
^rnegy  v.  Oruickshank's  Creditors,  2d  December   1729,  a  sasine  M.  1431G. 
■^ithin  the  burgh  of  Aberdeen  was  found  null  upon  this  Act  of  Sede- 
^Ut,  because  made  with  the  symbols  of  a  penny  money  and  earth  and 
'^ne,  though  these  symbols  were  in  conformity  with  the  old  custom 
^  that  town  ;  and,  in  Earl  of  Aberdeen  v.  Dtmcan,  25th  June  1742,  M.  14316. 
*^e  rule  was  again  enforced,  although  it  appeared  that,  out  of  339 
■^ignations  in  Aberdeen  made  after  the  Act  of  Sederunt,  all  but  six- 
*®©u  had  been  made  by  a  wrong  symbol    The  rule  is,  therefore,  fixed, 
^d  it  applies  to  all  resignations. 

The  resignation  is  attested  by  a  notarial  instrument,  the  terms  of  Instbumekt  op 
^mch  it  IS  unnecessary  to  recite,  for  it  contains  only  a  simple  narra- 
6vo  of  the  ceremony  which  we  have  described.   A  form  is  given  in  the 
Juridical  Styles ;  but  it  is  proper  to  mark  as  to  it,  that  the  instruments  i.  663,  8d  Edit. 
ttttst  be  taken  by  or  on  behalf  of  the  superior  in  whose  favour  the 
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resignation  is  made,  and  not  bj  the  procurator,  for  he  acts  for  the  dis- 
poner.  This  is  correctly  given  in  the  supplement  to  Spottiswooda 
The  form  of  instruments  of  resignation  dd  remcmentlam  is  retained 
by  §  8  of  the  Infefbment  Act,  8  &  9  Vict.  c.  35,  excepting  that  the 
notary's  long  docquet  is  dispensed  with.  He  will,  of  course,  attest 
every  page  with  his  subscription,  prefixing  his  motto  upon  the  last 
page.  The  Act  1681,  cap.  5,  expressly  requires  subscribing  witnesses 
to  this  instrument ;  and,  as  they  are  still  witnesses  here  to  the  facts 
attested,  they  should  subscribe  every  paga  This  instrument,  like 
the  sasine,  is  protected  from  challenge  on  the  ground  of  erasures,  not 
fraudulent,  by  the  Act  6  &  7  Will  iv.  cap.  33.  A  part  in  which 
accuracy  is  indispensable  is  the  reference  to  and  description  of  the 
disposition  or  other  deed  containing  the  procuratory,  which  is  the 
warrant.  In  M^MiUan  v.  Campbell,  4th  March  1831,  Lord  Moncreifp 
held  an  error  in  reciting  the  date  of  the  procuratory  (25th  instead  of 
24th  March)  to  be  fatal  The  case  was  affirmed  in  the  House  of 
Lords,  but  without  notice  of  this  point. 

Resignation  ad  remanentiam  may  be  efiectually  made  by  the  hands 
of  the  vassal  himself,  without  any  procuratory  or  other  warrant  pre- 
ceding. But  in  this  case  the  resigner  must,  in  conformity  with  1555, 
cap.  38,  and  1563,  cap.  81,  subscribe  the  instrument  himself  as  well 
as  the  notary.  Stair  holds,  that,  where  there  is  a  preceding  obliga- 
tion to  resign,  the  vassal's  subscription  is  unnecessary  ;  but  Mr.  Ross 
properly  recommends,  that  the  resigner  should  subscribe  wherever 
there  is  not  a  procuratory. 

Resignations  propriis  manilms  are  not  protected  from  vitiation  by 
erasure. 

The  instrument  of  resignation  ad  remanentiam  was  not  required  to 
be  recorded  by  1617,  cap.  16,  which  does  not  refer  to  resignations,  and 
it  was,  therefore,  left  in  the  vassal's  power  to  contract  with  a  third 
party  after  granting  the  procuratory.  This  was  remedied  by  1669, 
cap.  3,  which  requires  instruments  of  resignation  ad  remanentiam  to 
be  recorded  within  sixty  days  after  their  date,  in  the  same  way  as 
sasines,  under  the  pain  of  nullity.  This  Act  is  still  in  force,  and  as 
the  Infefbment  Act  contains  no  new  regulation  for  the  registration  of 
instruments  of  resignation  (as  it  does  for  the  registration  of  sasines), 
the  instrument  will  be  null  if  not  registered  within  sixty  days  of  its 
date.  The  instrument  duly  recorded  has  the  efiect  totally  to  divest 
the  vassal,  by  extinguishing  the  subaltern  right,  and  reviving  the 
plenum  dominium  in  the  person  of  the  superior.  Of  its  complete 
cfBcacy  in  producing  this  result  there  is  a  remarkable  example  in 
Walker's  Representatives  v.  Governors  of  Heriot's  Hospital,  28th  June 
1839.  Here,  a  vassal,  who  had  right  by  his  charter  to  relief  from 
stipend,  resigned  ad  remanentiam  for  the  purpose  of  creating  a  vote 
under  the  old  system  of  electing  members  of  Parliament ;  and^  after 
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ihe  object  was  served,  he  re-acquired  the  feu  by  a  new  title,  in  which, 

lowever,  the  superior's  obligation  to  relieve  was  not  repeated.     The 

>riginal  title  was  held  to  be  so  completely  extinguished,  that  the 

vassal  could  not  revert  to  it  in  support  of  his  claim,  and  he  was  found 

10  longer  entitled  to  relief     This  case  may  be  compared  with  Magts- 13  D.  116I. 

rates  of  Edinburgh  {Governors  of  Trinity  Hospital)  v.  Nishett*8  Trus- 

€68,  18th  June  1851. 

[The  fourth  section  of  the  Titles  to  Land  Act,  1858,  provides,  that  it  shall  21  &  22  Vict. 
)e  no  longer  necessary  to  expede  and  record  an  instrument  of  resignation  on  ^*     ' 
my  procuratory  of  resignation  ad  remanmtiam^  or  on  any  conveyance  con-  ^^p  remgnatiok 
Aining  an  express  clause  of  resignation  ad  remanentiam  ;  but  the  superior  ad  remanent 
nay  eflfect  consolidation  by  recording  in  the  appropriate  register  of  sasines,  b^ijoordedT 
rach  procuratory  or  conveyance  with  a  warrant  of  resignation  thereon,  or  by 
sxpeding  and  recording  a  notarial  instrument,  in  the  form  of  schedule  (B) 
mnexed  to  the  Act.     The  ceremony  of  resignation  is  superseded  when  con- 
solidation is  effected  by  either  of  these  methods.     In  the  case  of  conveyances 
granted  before  the  passing  of  the  Titles  Act,  containing  the  indefinite  clause 
3f  resignation  authorized  by  the  Lands  Transference  Act,  it  is  still  necessary 
to  expede  an  instrument  of  resignation  ad  remanentiam  ;  but  it  is  provided, 
that  all  instruments  of  resignation  ad  remanentiam  may  now  be,  or  as  nearly 
as  may  be,  in  the  form  of  schedule  (D)  annexed  to  the  Act ;  and  when  in  that  New  porm  op 
form,  the  instrument  may  be  recorded  at  any  time  in  the  life  of  the  party  in 
whose  favour  the  resignation  is  made,  and  the  date  of  presentment  and  entry 
set  forth  on  any  instrument  in  this  form,  is  declared  to  be  the  date  of  the  re- 
agnation  and  of  the  instrument.   In  an  instrument  of  resignation  in  this  form, 
the  witnesses  attest  merely  the  subscription  of  the  notary,  and  it  is,  therefore, 
sofficient  if  they  subscribe  only  the  last  page. 
The  provisions  of  the  Act  6  &  7  Will.  iv.  c.  33,  protecting  against  challenge 

on  the  ground  of  erasure,  are,  by  §  33  of  the  Act  of  1858,  as  amended  by  §  37 

oCthe  Act  of  1860,  extended  to  instruments  in  this  form. 
It  must  be  kept  in  mind  that  none  of  the  provisions  of  the  4th  section  of 

fte  Titles  Act,  1858,  apply  to  the  form  of  the  instrument  of  resignation  ad 

^^^numentiam  previously  in  use.] 


When  a  feu  returns  to  the  superior  by  the  operation  of  the  feudal  Sup^"'®*  b^ 

^,  -  ..  ii.1111  11        RESIGNATION 

^es,  as  by  non-entry,  it  reverts  as  free  and  unburdened  as  when  he  takes  estate 

gn^nted  it,  not  being  subject  to  securities  or  deeds  granted  by  the  under  bur- 

^1^  to  which  the  superior  has  not  consented.     This  rule  does  not 

extend  to  liferent  escheat,  which  is  not  one  of  the  genuine  feudal 

o^alties,  being  the  consequence  of  denunciation  for  an  offence  not 

gainst  the  superior,  but  against  the  sovereign.     The  superior,  there- 

^,  takes  the  estate  under  liferent  escheat,  subject  to  every  burden 

^  deed  affecting  it  granted  by  the  vassal.     And  the  resignation  ad 

^^^manentiam  being  consented  to  by  the  superior,  it  implies  a  consent 

to  all  the  burdens  imposed  by  the  vassal,  and  the  superior  accordingly  Ersk.  Inst.  u. 

i^ves  it  subject  to  such  burdens. 
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Procuratort        It  may  be  noticed  here,  that  a  procuratory  of  resignation  ad  revna- 
woN^M^ioT  ''^^tiam  does  not  fall  by  the  death  of  the  granter  or  grantee.     The 
FALL  BY  DEATH.  Act  1693,  Cap.  35,  continucs  in  force  procuratories  of  resignation  and 
1693,  c.  35.      precepts  of  sasine,  as  warrants  in  favour  of  the  grantee's  heirs,  assig- 
nees, and  successors,  having  right  by  general  service,  disposition  and 
assignation,  or  adjudication.     But,  in  compliance  with  this  Act,  it  is 
requisite  that,  in  instruments  made  after  the  death  of  either  party, 
the  title  of  those  in  whose  favour  it  is  made  be  deduced  (iai,  the 
steps  of  it  specified),  under  the  sanction  of  nullity. 
Rrnuhciation       It  only  remains  to  notice  that  resignation  ad  remanentiam  is  the 
iHBUFPiciENT     Qjjjy  {Qxm  by  which  after  sasine  a  feu  can  be  re-absorbcd  in  the  supe- 

TO  RE- ABSORB  ,     "^  •'  •       •  m  a  i*»  *•  i  «  • 

PROPERTT  irro  nor  s  title.     Renunciation  will  not  suffice  for  that  purpose,  because  it 
8UPERI0RITT.     jg  pgrgoQa]  meroly,  and  has  no  operation  in  the  transmission  of  real 
rights  perfected  by  sasine,  excepting  such  as  are  of  the  nature  merely 
M.  670.  of  burdens  on  the  radical  title  ;  Dumbar  v.  Williamson^  23d  Novem- 

ber 1627. 

We  are  now  to  suppose  that  the  vassal's  estate  is  to  be  transfeired, 
not  to  the  superior,  but  to  a  stranger ;  and,  in  order  to  present  the 
subject  in  a  form  perfectly  clear  and  systematic,  we  shall  take  first, 
and  confine  ourselves  to,  transmission  by  a  public  holding,  the  object 
being  that  the  disponee  shall  hold,  not  under  the  vassal,  but  of  the 
vassal's  superior.    This,  as  we  have  seen,  may  be  effected  either  by 
resignation  or  by  confirmation.     But,  in  either  case,  the  completion 
of  the  title  can  only  proceed  upon  the  warrant  of  the  vassal,  which 
is  contained  in  a  disposition  by  him.     We  are  now  then  to  consider 

The  Disposition  with  holding  a  me. — This  is  not  the  most  commoD 
form  of  the  disposition,  which,  as  we  have  stated  before,  combines 
warrants  for  both  public  and  private  holdings.  But  it  is  a  form  stiD 
met  with  not  unfrequently  in  practice,  in  cases,  for  instance,  where 
subinfeudation  is  very  stringently  prohibited.  The  a  me  holding  ilone 
is  necessarily  used  also  in  conveyances  of  the  superiority,  because  the 
superior  cannot  grant  b,  de  me  tenure,  since  that  would  interject  an- 
other superior  between  himself  and  the  vassal  The  dispositioQ  of 
superiority  will  demand  a  separate  consideration,  on  account  of  its 
peculiarity  in  other  respects.  At  present,  therefore,  wc  are  to  cxmsii^ 
the  disposition  by  a  vassal  of  his  feu  to  a  stranger,  to  be  held  by  the 
disponee  of  the  superior  only.  And  here  it  may  be  mentioned,  thftt 
we  will  reserve  many  observations  upon  the  disposition  and  its  daoieii 
until  we  come  to  treat  of  the  form  of  it  containing  double  manneffof 
holding,  which  is  the  most  frequent  mode  of  transmission.  At  presenti 
accordingly,  our  observations  are  confined,  as  regards  the  dispositioO} 
to  its  form  in  this  particular  use  of  it. 

There  is  no  example  given  in  the  Juridical  Styles  of  this  form  of 


It 
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the  disposition  ;  but  its  clauses  are  the  same  as  those  of  the  disposi- 
tion in  its  simplest  form,  with  the  exception  of  the  obligation  to 
infeflL    We  have 

1.  The  introductory  clatcse,  containing  the  names  of  the  disponer  i.  The  narra- 
and  disponee,  and  the  consideration,  and,  if  that  is  a  price,  the  dis-  '^^^^' 
charge  of  it 

2.  The  dispositive  clause,  containing  the  operative  words,  the  haben-  2.  The  dmpo- 
dum  or  destination,  and  the  description  of  the  lands  ;  and  now  the  ®''^^^'^' 
term  of  entry  is  subjoined  to  this  clause. 

3.  I%e  obligation  to  in/eft. — In  the  disposition  this  clause  comes  in  3.  Obligation 
place  of  the  tenendas  of  the  charter.     There  the  lands  are  appointed  ^  *'^^"''*  "*^- 
to  be  holden  of  the  grantor.     But  that  is  not  the  intention  in  the  a 

me  disposition,  which  is  to  give  a  holding  not  of  the  granter,  but  of 

the  superior.     The  clause,  therefore,  according  to  the  previous  forms, 

is  to  this  effect : — "  In  which  lands  and  others  I  bind  and  oblige  my- 

"  self  to  infeft  and  seise  the  said  B,  and  his  foresaids  upon  their  own 

"  charges  and  expenses :  To  be  holden  from  me  and  my  foresaids,  of 

"  and  under  our  immediate  lawful  superiors  of  the  same,  in  the  same 

manner,  and  as  freely  in  all  respects,  a^  I,  my  predecessors,  and 

authors,  held,  hold,  or  might  have  holden  the  sam^,  and  that  either 

by  resignation,  or  confirmation,  or  both,  the  one  without  pryudice  of 

"  the  other"    This  is  the  clause  which  determines  the  feudal  character 

of  this  deed,  as  designed  to  authorize  a  public  holding  only  a  me  de 

superhre  m£o.     By  the  schedule  to  the  Lands  Transference  Act  the 

clause  may  be  simply  : — "  /  oblige  myself  to  infeft  the  said"  (disponee) 

"  and  his  foresaids  to  be  holden  a  me  ;"  and  these  words  are  declared 

by  the  second  section  to  imply  an  obligation  in  terms  of  the  full 

clause  previously  used,  and  of  which  we  have  quoted  the  words. 

[The  fifth  section  of  the  Titles  to  Land  Act,  1858,  provides,  that  it  shall  This  clause 
W)t  be  necessary  to  insert  an  obligation  to  infeft  in  any  conveyance.  Where  now  unnecrb- 
^be  lands  are  disponed  to  be  holden  a  me  only,  or  a  me  vel  de  me,  the  clause  so 
pressing  the  manner  of  holding  is  to  imply  that  the  lands  are  to  be  holden  in 
^manner  expressed  in  the  Lands  Transference  Act,  as  above  quoted.  Where 
1^0 holding  is  expressed,  the  conveyance  is  to  be  held  to  imply,  '^  that  the  lands 
^  ^  to  be  holden  in  the  same  manner  in  which  the  granter  of  the  conveyance 
^  held,  or  might  have  held,  the  same" — an  expression  which,  as  interpreted  by 
§36  of  the  Act  of  1860,  is  declared  to  mean,  '^  that  the  lands  are  to  be  held  a 
^^^velde  me  where  the  investiture  of  lands  contains  no  prohibition  against 
^  tabmfeudation,  or  against  an  alternative  holding  and  a  me  only  where  the 
"  investiture  contains  such  prohibition."  It  is  farther  provided,  that,  when 
*  prohibition  against  snbinfeadation  does  exist,  an  infeftment,  if  confirmed 
^thin  twelve  months  of  its  date,  shall  have  the  same  preference  from  the 
^te  of  recording  the  conveyance  or  instrument  as  if  the  conveyance  had  con- 
^Ded  an  a  me  vel  de  me  holding,  and  the  investiture  did  not  contain  a  pro- 
'u'bition  against  subinfeudation,  or  against  an  alternative  holding.    Where  it 
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is  intended,  therefore,  to  dispone  subjects  in  the  titles  of  which  there  is  do 
prohibition  against  subinfendation  to  be  holden  a  me  only,  it  is  necessary  to 
insert  in  the  disposition  a  clause  so  expressing  the  manner  of  holding.] 

4.  Procora-         4^  The  Procuratory  of  Resignation. — In  the  resignation  ad  rema- 
NATION.  nentiam  we  have  seen,  that  the  procurator  is  authorized  to  resign  into 

the  hands  of  the  superior  for  his  own  behoof,  that  the  property  may 
be  consolidated  with,  and  constantly  remain  inseparable  from,  the 
superiority.  But  here  the  object  is  different ;  the  lands  resigned  are 
not  to  remain  with  the  superior,  but  to  be  of  new  granted  by  him  to 
the  disponee.  Accordingly,  in  this  case,  the  procuratory,  according 
to  the  previous  form,  constitutes  persons,  not  named,  as  procurators  to 
appear  before  the  disponer's  immediate  lawful  superiors,  or  their  com- 
missioners, and  there  to  resign  and  surrender  the  lands  in  the  hands 
of  the  superiors,  not  for  themselves,  but  in  favour  and  for  new  infeft- 
ment  to  be  granted  to  the  disponee,  and  his  heirs  and  assignees ;  and 
the  procurators  are  authorized  to  take  instruments.  Enough  has 
already  been  said  to  show  the  main  import  and  design  of  this  clause. 
We  shall  have  occasion  to  examine  minutely  the  effect  of  the  surren- 
der  which  it  authorizes,  when  treating  of  the  charter  of  resignation. 
The  omission  of  the  important  words,  ''/or  new  in/eftTnent/'  was  held 
not  to  be  fatal  to  a  transmission  dependent  mainly  on  this  clause,  it 
being  the  case  of  a  bond  of  entail,  in  which  the  conveyance  was  made 
by  procuratory  of  resignation,  the  remainder  of  the  deed  being  suffi- 
4S.467;  3Wil.  cient;  Munro  v.  Munro,  15th  February  1826,  affirmed  25th  July 
•  PP»  1828.  The  resignation  not  being  ad  remanentiam,  the  superior  was 
bound  to  return  the  lands  to  the  party  and  his  heirs. 

The  remaining  clauses,  in  the  order  of  the  schedule  to  the  Lands 
Transference  Act,  are  as  follows,  viz. : — 

5.  The  assignation  and  delivery  of  writs. 

6.  The  assignation  of  rents. 

7.  The  clause  of  relief  of  feu-duties  and  burdens. 

8.  The  clause  of  warrandice. 

9.  The  registration  clause. 

Vide  iuprOf  10.  The  precept  of  sasine.     (This  clause  is  now  unnecessary.) 

p.    OOUm 

[Clause  of  Direction.  If  the  lands  are  disponed  nnder  burdens,  this  clause 
should  be  inserted,  to  insure  their  appearing  upon  record.] 

1 1.  The  testing-clause. 

Such  of  these  clltuses  as  have  not  already  engaged  our  attention 
will  be  examined  when  we  have  in  hand  the  disposition  with  double 
manner  of  holding. 

As  the  obligation  by  this  disposition  is  to  infeilt  the  disponee  by  ft 
holding,  not  of  the  disponer,  but  of  his  superior,  the  seller  cannot  be 
divested,  or  the  title  of  the  acquirer  feudally  completed,  except  by 
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e  superior's  act.     This  may  be  obtained  in  two  ways,  RssiaNATioN, 
id  Confirmation. 

The  effect  of  registration  ad  remanentiam,  we  have  seen,  is  to  transfer  Completioh  of 

e  dominium  utile  into  the  superior  s  hands,  and  leave  it  there  per-  ^7^^  Iii'^w^ 

anentlj.     That  which  we  have  now  to  consider  differs,  inasmuch  as  rem, 

e  surrender  is  made,  not  to  remain  with  the  superior,  but  in  order 

his  issuing  the  grant  anew  to  the  disponee,  if  the  resignation  has 

«n  made  for  his  own  behoof  (as,  when  the  investiture  is  renewed  to 

particular  series  of  heirs),  or  in  favour  of  a  disponee.    It  is,  therefore, 

lied,  for  distinction's  sake,  bbsignation  infavorerru     Here,  while  the 

remony  was  retained,  the  superior,  after  receiving  the  symbolical 

.ton,  delivered  it  either  back  to  the  vassal,  if  the  resignation  was  in 

vour  of  himself,  or  to  the  third  party  in  whose  favour  the  surrender 

IS  made ;  whereupon  the  resignatary  took  instruments  in  the  hands 

a  notary-public,  and  a  formal  instrument  was  extended.     This  pro- 

eding  had  no  effect  in  transferring  the  dominium  to  the  superior. 

.  his  hands  it  was,  according  to  Craig,  sl  fideicommissarium  feudum, 

bject  to  the  condition  and  quality  that  he  should  re-issue  it  to 

other ;  and  it  is  well-established  law,  that  the  feudal  estate  does  not 

ss  into  the  superior's  person  by  the  act  of  resignation,  but  remains 

sted  in  the  disponer,  until  he  is  divested  by  the  disponee's  sasine. 

istruments  of  resignation  infavorem  have  not  been  commonly  used  Instrument  of 

r  a  long  period,  and  they  are  now  abolished  by  the  Infeftment  Act,  favorem  aboi/- 

t  9  Vict.  cap.  35,  §  9,  as  wholly  unnecessary.     It  is  now  settled  by  ^^^^^' 

Imton  y,  Anstruther,  14th  November  1848,  that,  in  titles  expedem^-37; 

9   'Rnaa     T      C* 

efore  the  Infeftment  Act,  it  was  not  necessary  to  prepare  or  extend  145.    ' 

Mtruments  of  resignation  infavorem — not  even  in  the  case  of  the 

leath  of  the  grantor  or  grantee  of  the  procuratory  on  which  the  re- 

■ignation  is  made — although  it  has  sometimes  been  supposed,  that  in 

iu8  particular  case  the  terms  of  the  Statute  1693,  cap.  35,  rendered 

^  necessary  that  an  instrument  of  resignation  should  be  expede. 

"JO  ceremony  is  also  abolished  in  Crown  rights  by  the  seventeenth  Ceremony  of 

Action  of  the  Crown  Charters  Act,  10  &  11  Vict.  cap.  51.     In  rights  abolished  in 

Wd  of  subject-superiors,  there  is  no  express  abolition  of  the  ceremony,  ^«own  rights. 

^^  it  has  been  long  in  non-observance.     Practically,  the  resignation 

•  Biade,  and  its  purpose  effected,  by  applying  to  the  superior  for  a 

^*»rter,  and  obtaining  it     We  shall  now  therefore  consider 


Jlk  Charter  of  Resigviation, — This,  and  the  charter  of  confirmation,  Distinction  bb- 
^  called  charters  by  progress,  because  used  to  renew  a  right  pre-  ^l  cnABTER 
'taidy  granted,  in  contradistinction  to  the  charter  by  which  a  right  and  c»ab™« 
fereated,  and  which  is,  therefore,  called  the  original  charter.     The 
tijgitial  charter,  being  in  its  nature  a  contract,  is  onerous  in  the 
dhest  degree.     The  charter  by  progress  is  a  renewal  of  the  grant, 
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M.  6936. 


1.  Inductive 

CLAUSE. 


made  at  the  request  of  the  receiver,  and,  where  errors  occur  in  it,  they 
may  be  corrected  by  reference  to  the  disposition  which  forms  its  war- 
rant. An  erroneous  destination  was  thus  corrected,  in  Drummond  v. 
Drummond,  27th  Febi-uary  1761,  adhered  to  and  affirmed  in  Drum- 
mond  V.  Drummond,  1 7th  May  1 793.  When  we  come  afterwards  to 
treat  generally  of  the  entry  by  the  superior,  we  shall  find,  that  any 
purchaser,  holding  a  procuratory  of  resignation  from  the  last-entered 
vassal,  is  entitled  to  compel  the  superior  by  personal  diligence  to 
receive  him  and  grant  new  infeftment.  That  is  done  by  granting  a 
charter  of  resignation.     Its  clauses  are  : — 

1.  Tlie  inductive  clause,  setting  forth  the  consideration,  which  is 
the  composition  paid  for  the  entry. 

2.  DispoeiTivB.      2.  The  dispositive  clause,  whereby  the  superior  ^^  gives,  grants,  and 

"  dispones" — the  first  two  words  distinguishing  this  conveyance  from 
that  upon  a  sale,  where  the  grantor  '^  sells,  alienates,  and  dispones." 
He  also  "perpetually  confirms"  the  feu  to  the  grantee.  This  term, 
"  confirms,"  is  a  ratification  of  the  bestowal  already  made  in  the  eye 
of  the  law  by  the  delivery  of  the  baton  in  the  ceremony  of  resigna- 
tion. The  conveyance  by  this  clause  is  as  absolute  and  unqualified 
as  if  the  superior  were  vested  with  the  plenum  dominium,  which  is 
in  accordance  with  the  feudal  notion  that  the  fee  is  for  the  time  in 
his  hands  by  resignation.  The  habendum  or  destination  is  in  the 
same  terms  as  in  the  disposition  upon  which  the  charter  proceeds. 

[The  description  of  the  subjects  may  either  be  at  length,  or  by  reference  to 
any  prior  recorded  writ.     See  p.  640.] 

3.  QwBquidem,      3.  The  next  clause  is  The  QuiEQUiDEM  clause.    Its  office  hero  is  to 

express  the  modus  vacandi,  i.e.,  to  show  how  it  is,  and  for  what  pur- 
pose, that  the  fee,  having  been  formerly  given  out  by  the  superior,  is 
again  in  his  hands.  It  bears,  therefore,  that  the  lands  formerly  per- 
tained heritably  (i.e.,  by  a  completed  infeftment)  to  the  former  vassal 
(grantor  of  the  disposition),  holden  by  him  of  the  grantor  of  the  char- 
ter as  immediate  lawful  superior  thereof,  and  were  resigned  by  him, 
by  virtue  of  the  procuratory  of  resignation  contained  in  a  disposition 
(which  is  identified  by  its  date),  granted  by  him  to  the  disponee,  in 
the  hands  of  the  grantor  of  the  charter  as  superior  in  favour  and  for 
new  infeftment  of  the  same  to  be  granted  to  the  disponea  This 
clause  is  liot  essential,  but  its  usefulness  is  obvious  in  connecting  the 
new  investiture  with  the  former  one.     The  next  clauses  are 

4.    The  TENENDAS. 

5.  The  REDDENDO. — This  will  be  of  the  same  import  as  in  the  origi- 
nal charter,  which  we  shall  afterwards  see  is  the  regula  regulans,  and 
controls  the  charter  by  progress  in  the  event  of  any  discrepancy 
appearing,  unless  it  be  the  result  of  express  agreement  Any  omis- 
sion, also,  is  supplied  by  reference  to  the  original  right,  the  whole 


4.  Tenendas. 

5.  Reddendo, 
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conditions  and  qualities  of  which  are  presumed  to  be  repeated  in 
those  that  follow,  the  rule  here  being,  as  Mr.  Ross  remarks,  the  con- 
verse of  that  by  which  last  wills  are  governed. 

[Sect.  10  of  the  Titles  to  Land  Act,  1858,  provides,  that  the  tenendas  and  Tenendas  jlhd 
reddendo  may  be  referred  to,  as  set  forth  at  length  in  any  charter  or  other  ^^^^^^^^'^ 
writ  recorded  in  any  public  register ;  and  that  subject- superiors  shall  be  referred  to. 
bound  to  grant  charters  containing  such  reference  if  required.] 

There  is  no  warrandice  in  charters  by  progress,  for  in  these  the 
superior  interposes  at  the  request  of  others,  and  undertakes,  or  incurs, 
no  liability  by  doing  so.     Next,  therefore,  we  have 

6.  The  cUmse  of  registration,  which,  for  the  reasons  already  ex- 
plained, is  in  the  Books  of  Council  and  Session  only ;  and 

7.  The  precept  o/sasine,  which,  as  well  as  the  registration  clause, 
may  be  in  the  brief  terms  permitted  by  the  Lands  Transference  Act ; 
only  to  the  precept  will  be  added  a  reservation  of  bygone,  and  cur- 
rent feu-duties  in  so  far  as  not  paid,  and  the  words  saivo  jure  cujus- 
libet,  which  express  what  the  absence  of  warrandice  implies,  viz.,  that 
the  superior  incurs  no  liability  by  granting  the  charter.  If  it  has 
been  unwarrantably  asked  for,  it  is  granted  periculo  petentis  ;  and, 
as  regards  rights  competent  to  the  superior  himself,  as,  for  instance, 
if  there  should  emerge  to  him  a  right  to  the  dominium  utile  preferable 
to  that  of  the  party  to  whom  he  has  granted  the  charter  by  progress, 
the  granting  of  the  charter  shall  not  preclude  him  from  vindicating 
that  right,  because,  as  he  may  be  compelled  to  grant  the  charter,  he 
ought  not  to  be  prejudiced  by  doing  so. 

[It  is  now  unnecessary  to  insert  a  precept  of  sasine  in  charters  of  resigna- 
tion, such  charters  being  comprehended  within  the  term  *'  conveyance,"  by 
the  interpretation  clause  of  the  Titles  to  Land  Act,  1858,  and  it  being  de-  §  36. 
dared  by  the  5th  section  of  the  Act,  that  it  shall  not  be  necessary  to  insert  in 
MiJ  conveyance  a  precept  of  sasine  or  warrant  for  infeftment. 
*  Charters  of  resignation  now  operate  as  a  confirmation  of  the  whole  deeds 
^  instruments  necessary  to  be  confirmed  in  order  to  complete  the  investiture 
of  the  grantee.     Titles  Act,  1860,  §  39. 

The  Titles  Act,  1858  (§  9),  introduces  a  new  and  short  form  of  entry  by        §  9. 
"Agnation,  namely,  by  writ  op  resignation  in  the  form  of  schedule  F,  to  be  Writ  op 
^tten  on  the  deed,  which  is  the  warrant  for  resignation,  the  deed  with  the  ^^^'OM^Tioir. 
^t  thereon  being  declared  to  be  as  effectual  to  all  intents  and  puiposes  as  a 
charter  of  resignation  in  the  usual  form.     The  superior  is  bound  to  grant  to 
^^  person  in  right  of  the  deed  such  writ  of  resignation  instead  of  a  charter, 
^^nired  so  to  do,  provided — (1.)  That  the  party  requiring  the  writ  is 
•'^titled  to  demand  an  entry  by  resignation  ;  (2.)  That  he  shall,  if  required, 
P'odace  to  the  superior  a  charter  or  other  writ,  showing  the  tenendas  and 
^tddendo  of  the  lands  resigned  ;  and  (3.)  That  he  shall  pay  or  tender  to  the 
wperior  such  duties  and  casualties  as  be  may  be  entitled  to  demand. 
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Writ  of  The  writ  of  resignation  operates  as  a  confirmation  of  all  the  prior  deeds 

RK8IOHATIOH      j^^^  instTuments  necessary  to  be  confirmed,  in  order  to  complete  the  inves- 

OPERATB8  COH-  ,  i        •     •  r  "i. 

FiBMATioH.        titure  of  the  party  obtaining  the  writ. 

The  vassal's  investiture  is  completed  by  recording  in  the  appropriate  register 

of  sasines  the  deed  having  the  writ  of  resignation  thereon,  with  a  warrant  of 

registration  also  written  upon  the  deed,  such  registration  being  declared  to  have 

the  same  force  and  effect  as  a  charter  of  resignation  followed  by  an  instrument 

of  sasine,  duly  expede,  and  recorded  at  the  date  of  recording  the  deed  and  writ 

BEoisTRATioif    In  order  to  prevent  the  double  infeftment  which  would  follow  were  the  regis- 

KOT  TO  opBRATB  ^pi^^j^jQ  ^o  Operate  both  as  regards  the  conveyance  and  writ,  it  is  further  pro- 

DowLE  iMFEFT-  ^.^^^^  ^^  ^  ^^  ^^  ^^^  ^^^  ^^  ^^^^^  amcudiug  §  9  of  the  Act  of  1858,  that 

such  recording  shall  not  have  the  effect  of  an  instrument  of  sasine  following 

on  the  conveyance.  This  provision  is  retroactive,  and  applies  to  all  conyeyances 

with  writs  of  resignation  thereon  recorded  after  the  passing  of  the  Act  1858. 

Writs  of  resignation  are  to  be  authenticated  in  the  same  manner  as  ordinary 

Stamp-ddtt      deeds;  23  &  24  Vict.  c.  143,  §  40.     By  §  41,  the  stamp-duty  upon  these 

OH  WRITS.  Yrr\t8  is  declared  to  be  the  same  as  that  chargeable  on  charters  of  resignation. 

The  Act  contains  no  provision  for  completing  the  investiture  by  notarial  in- 
strument upon  a  conveyance  with  a  writ  of  resignation.  Where,  therefore, 
the  deed  does  not  contain  a  clause  of  direction,  and  it  is  not  expedient  to 
record  the  whole  deed,  the  preferable  method  of  completing  the  investiture  by 
resignation  is  to  have  recourse  to  a  charter.] 

Charter  good       The  charter  of  resignation,  being  executed  and  delivered,  is  a  good 
AOA1V8T  THE      ^j^^  affainst  the  grantor  of  it  and  his  heirs  even  without  infeflment ; 

ORAHTSB  WITH-  o  «?  i 

OUT  RAsiNB.  CampbeU  v.  M'Charty,  23d  July  1634.  But,  as  against  all  other  par- 
1  Br.  Supp.  86.  iiQ^^  it  13  an  incomplete  right.  Upon  the  principle  already  stated, 
that  the  resignation  is  made  upon  a  condition  which  is  not  satisfied, 
until  the  new  vassal  is  invested,  the  feu  remains  in  the  resigner,  until 
the  resignatary's  right  is  perfected  by  sasine,  for  the  resigner  cannot 
be  divested  except  by  the  investment  of  the  resignatary.  This  is  dis- 
M.  8740.  tinctly  shown  by  Orant  v.  Campbell^  22d  February  1 760,  where,  after 

Charter  of      the  party  had  taken  out  a  charter  of  resignation,  it  was  found  com- 
o^M^itcoM-     V^^^^^  ^^^  ^^°^»  before  using  the  precept  in  that  charter,  to  infeft 
PLBTE  RIGHT  TO  himself  upon  the  de  me  precept  in  his  disposition  from  the  resigner,  • 
tuIl'sawmb."'  because,  no  infeftment  having  followed  on  the  charter,  the  feudal  right 
was  still  in  the  resigner.     The  completion  of  the  right  being  thus 
dependent  upon  the  sasine,  it  is  manifest,  that,  even  when  instruments 
of  resignation  in  favorem  were  used,  they  constituted  merely  a  pe^ 
sonal  and  incomplete  right ;  and,  as  they  did  not  require  to  be  regis- 
tered, they  formed  no  impediment  to  a  second  conveyance  of  the 
subject,  which,  if  followed  by  infeftment  creating  a  subfeu,  or,  if 
completed  by  charter  and  sasine,  before  the  infeftment  of  the  first 
disponee,  defeated  his  right.     The  superior,  however,  was  bound  by 
acceptance  of  the  first  resignation  to  infeft  the  resignatary,  and  liable 
in  damages  if  he  afterwards  accepted  a  second  surrender  so  as  io 
defeat  that  obligation.    Over-lords  receiving  double  resignations  were 
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subjected  to  severe  penalties  by  1540,  cap.  105  ;  and,  no  doubt,  upon  Thomion's 
the  same  principle  the  superior  would  still  be  liable  in  damages,  if,  ^°**' "'  ^^^' 
upon  being  applied  to  for  an  entry,  he  should  obstruct  the  completion 
of  the  applicant's  title,  so  as  to  postpone  it  to  a  subsequent  claim  in        • 
competition.  The  continued  efficacy  of  the  original  sasine  is  strikingly 
shown  by  this  also,  that  the  casualties  of  superiority  fall  due  to  the 
superior  by  the  death  of  the  resigner,  as  long  as  his  disponee's  right 
remains  personal ;  Purves  v.  Strachan,  14th  November  1677.  M.  6890. 

The  right  of  the  disponee  is  completed  by  sasine  taken  and  recorded,  I>i8pokee*8 
which  may  now  be  done  in  the  form  permitted  by  the  recent  Infeft-  pleted  by 
ment  Act.     Until  infeftment  passes,  his  right  under  the  a  me  mode  ^^^^ 
of  transmission,  which  we  are  considering,  is  incomplete,  and  may  be 
defeated  by  a  subfeu,  or  a  posterior  conveyance  flowing  from  his 
author,  and  perfected  before  his.     But  his  infeftment  removes  that 
danger,  because  it  divests  the  disponer,  who,  accordingly,  ceases  to  bo 
vassal,  the  disponee  being  substituted  in  his  room,  and  holding  the 
lands  immediately  of  the  superior  himself,  and  by  his  own  war- 
rant. 

[The  disponee's  right  may  now  be  completed  by  recording  the  charter  with 
a  warrant  of  registration  thereon  in  the  register  of  sasiDes.] 

But  the  disponee  in  a  disposition  a  me  may  choose  to  complete  his  CoMPLEnoir^ 
right  of  Confirmation.     Then  he  will  first  obtain  and  record  infeft-  moht  bt'ooii*- 
ment  in  his  own  favour  upon  the  disposition.     Now,  mark  the  eflect  fikmatioh. 
of  this  sasine.     It  takes  its  character  from  its  warrant.     That  war- 
rant is  the  disposition,  and  not  the  precept  of  sasine  merely.     That 
precept  is  a  mandate  to  deliver  possession.     But  what  kind  of  pos- 
session ?    To  ascertain  this,  we  must  see  what  kind  of  possession  the 
disponer  obliged  himself  to  give,  and  must,  therefore,  go  to  the  obli- 
gation to  infeft.     That,  in  the  case  under  consideration,  binds  him 
to  infeft  the  disponee  a  me — that  is,  not  to  hold  of  himself,  but  to 
liold  of  his  superior.     Infeftment  on  this  disposition,  then,  cannot 
create  a  holding  of  the  disponer,  for  the  warrant  does  not  authorize 
Wich  a  holding.     Nor  can  it  make  the  disponee  hold  of  the  superior, 
l^tise  no  one  can  be  a  vassal  without  the  act  of  the  superior  receiv- 
^i  him.     Hence  it  necessarily  follows,  since  the  superior  cannot  be 
^hout  a  vassal,  that  the  disponer  continues  his  vassal  undivested, 
Notwithstanding  the  disponee's  sasine,  which  is,  accordingly,  exposed 
^  the  danger  of  subsequent  conveyance  completed  before  he  is  re- 
vived by  the  superior.   The  right,  then,  is  completed  by  the  ratifica- 
^on  of  it  expressed  in 

mi    /Yi  /v  •  •  r.  Superior  mat 

ihe  Charter  of  Confirmation. — This  the  supenor  may  now  be  com-  be  compelled 
Pelled  to  grant  by  the  sixth  section  of  the  Lands  Transference  Act,  !i?^'!I^"'if 
^Aich  empowers  a  person  infeft  upon  a  disposition  with  an  obligation  matiom. 


CBABTEB  OF 
COMFIBMATION. 
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to  infeft  a  me  to  charge  the  superior  to  grant  a  charter  of  confirmation, 

in  the  same  way  as  he  may  be  charged  to  grant  entry  by  resignation. 

History  of  The  charter  of  confirmation  is  of  very  ancient  origin,  and  examples 

of  it  are  contained  in  the  compilation  of  Marcul/us.     Originally  it 
was  sought  as  an  act  of  prudence  on  the  part  of  the  purchaser,  in 
order  to  secure  to  himself  the  countenance  and  protection  of  a  powerful 
over-lord.     In  the  early  history  of  feus  also  there  were  other  confir- 
mations in  use,  not  of  a  feudal  character.     These  were  such  as  were 
obtained  from  the  heirs  of  the  grantor,  in  order  to  obviate  the  objec- 
tions which  they  might  make  to  the  alienation  in  their  character  of 
hoBredes  proximi  or  haaredes  remotiores.    The  over-lord  himself  being 
hcerea  uLtimus^  his  confirmation  was  important  in  this  view  also.     In 
process  of  time  the  charter  of  confirmation  was  sought  as  a  remedy 
for  other  evils.     Although  from  an  early  period  subinfeudation  was 
permitted,  the  subordinate  vassal  was  liable  to  this  hazard,  that  his 
possession  might  be  affected  by  the  casualties  incurred  through  the 
death  or  delinquency  of  his  immediate  superior.     The  casualty  of 
recognition  inferred  an  entire  forfeiture  of  the  feu,  whereby  the  sub- 
feu  was  annihilated.     It  became  an  object,  accordingly,  to  get  the 
sanction  of  the  superior  to  the  sub-feu,  which  obviated  this  extreme 
risk,  the  efiect  of  the  immediate  vassal's  forfeiture  being,  that  the 
subvassal  who  had  been  approved  by  the  superior  was  brought  for- 
ward, and  put  in  his  place.     This,  however,  might  also  be  disadvan- 
tageous, as,  for  instance,  when  the  subaltern  right  was  blench,  the 
subfeuar,  on  rising  to  his  author's  place,  became  necessarily  liable  in 
the  full  services,  however  onerous  or  expensive  these  might  be.    Mr. 
Ross,  in  opposition  to  other  authorities,  maintains  the  genuineness  of 
the  Statute  of  Robert  i.,  said  to  have  been  passed  in  1325,  in  order  to 
prevent  subinfeudation,  and  to  make  all  lands  hold  immediately  of  the 
capital  lords,  and  he  conjectures  with  considerable  probability,  that 
that  Act  is  the  foundation  of  our  conveyances  with  the  holding  a  iM 
de  superiore  meOj  although  it  ultimately  failed  in  giving  to  these 
conveyances  the  efficacy  of  complete  rights  independently  of  the 
superior  s  sanction.     It  is  certain,  however,  that,  since  the  beginning 
of  the  fifteenth  century,  the  conveyance  a  ni£  with  sasine  following 
has  been  inefiectual  to  divest  the  vassal,  without  the  superior's  confir- 
mation.    Heik  the  confirmation  is  difierent  in  its  purpose  and  effisct 
from  that  which  was  taken  as  a  protection  to  the  subfeu.     The  con- 
firmation of  the  a  me  holding  dissolves  the  superior's  relation  to  the 
former  vassal,  and  establishes  the  new  vassal  in  the  full  right  and 
place  of  the  other.     Thus,  before  confirmation,  the  disposition  and 
sasine  a  me  are  defeasible.     After  confirmation,  they  constitute  a 
complete  right     In  the  English  phrase  a  voidable  estate  is  rendered 
not  voidable. 

The  structure  of  the  charter  of  confirmation  is  simple.    By  the 
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forms  absorbed  before  the  recent  Statute,  after  acknowledging  receipt  0^"  ^m«  of 

«  ^l_  ...  .1  CHARTER  OF 

of  the  composition,  there  was  cohfirmation. 

1,  The  clause  of  confirmation,  whereby  the  granter  ratified,  approved  Clause  of  com- 
and  perpetually  confirmed  to  the  grantee,  and  his  heirs,  and  assignees,  '^^matioh. 
the  disposition  in  his  favour  (identified  by  the  name  of  the  disponer, 

and  its  date),  and  the  recital  of  which  contained  a  description  of  the 
lands  ;  and  the  sasine  also  was  confirmed  and  identified  by  the  name 
of  the  notary,  its  date,  and  the  date  and  place  of  recording.  Here, 
the  name  of  the  last-entered  vassal  was  not  directly  specified,  but 
the  clause  had  the  same  effect  as  the  qucequidem,  because  the  efiect 
of  the  charter  depended  upon  its  confirming  all  the  transactions 
since  the  last  entry  ;  and  it  necessarily,  therefore,  commenced  with 
the  right  granted  by  the  last-entered  vassal 

2.  At  a  remote  period  it  was  customary  to  engross  verbatim  in  this  Additional 
charter  the  writs  which  it  confirmed.    The  next  clause  dispensed  with 

that  insertion,  and  it  also  declared  the  confirmation  to  be  as  effectual 
as  if  it  had  been  granted  before  the  infeftment  was  taken.  This 
declaration  will  presently  claim  our  particular  attention.  There  fol- 
lowed— 

3.  The  TBNENDAS. 

4.  The  REDDENDO. 

Neither  of  these  clauses  was  essential     Reference  might  be  made 
for  the  duties  to  the  original  grant,  and  such  reference  was  implied. 

[These  clauses  may  now  be  referred  to  as  contained  at  length  in  any  previ-  Titles  to 
ous  charter  or  other  writ  recorded  in  any  public  register.]  1858*^10* 

vide  supra, 

5.  The  registration  clause.  P-  ^^^' 

6.  The  testing  clause. 

There  is  no  precept  of  sasine,  a  point  in  which  this  charter  difiers 
fiom  all  others. 

The  form  of  this  charter  is  materially  altered  by  the  Lands  Trans-  New  form  of 
ference  Act.  By  the  style  contained  in  schedule  D  subjoined  to  the 
Act,  the  superior  simply  confirms  to  the  grantee  the  lands,  which  are 
described,  and  the  sasine  in  the  grantor's  favour,  which  is  identified 
'>y  specifying  the  register,  and  date  of  recording,  with  a  brief  state- 
Dient  of  the  holding  and  reddendo,  consent  to  registration,  and  testing 
clause.  There  is  here  no  mention  of  the  disposition  upon  which  the 
Pantee  was  infeft,  and,  by  section  7  of  the  Act,  it  is  declared,  that, 
^hen  a  superior  confirms  the  lands  and  the  sasine  in  favour  of  the 
'^ceiver  of  the  entry,  the  charter  may  be  in  the  form  of  the  scliedule, 
^i,  in  whatever  habile  form  expressed,  shall  be  held  to  confirm  to 
Um,  as  regards  the  lands  expressed,  the  whole  dispositions  and  in- 
^ruments  of  sasine,  and  all  other  deeds,  instruments,  and  writings, 
Necessary  to  be  confirmed  in  order  to  complete  his  investiture  as 


chaktek  of 
confirmation. 
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immediate  vassal,  although  such  deeds,  instruments,  and  writings, 

are  not  enumerated  in  the  charter. 

I.  p.  563, 3d         The  form  adopted  in  the  Statute  is  an  abbreviation  of  that  given  in 

Ediuou.  ^j^^  Juridical  Styles,  with  the  exception,  that,  although  the  last  vassal 

be  not  named,  or  any  of  the  intermediate  transmissions  specified,  or 

even  that  in  favour  of  the  grantee,  yet  the  confirmation  of  the  sasiue 

of  the  latter,  along  with  the  lands,  is  an  efiectual  confirmation  of  all 

the  intermediate  deeds  and  instruments.     This  change  is  the  more 

CoNFiKifATioH  rcmarkablo  on  account  of  the   question   agitated   among  lawyers, 

^'J5!J?ri^Tw-   whether  confirmation  of  the  disposition  from  the  last-entered  vassal 

be  sufficient  without  special  confirmation  of  the  sasine  following  upon 

it.     It  appears  singular,  that  any  doubt  should  have  arisen  upon  this 

IV.  36. 11,  and  question,  when  we  refer  to  the  opinions  of  Institutional  writers.  Lord 

Appendix,  i  2.  g^^jR  says, — "  If  sasine  have  not  been  taken  till  after  the  confirma- 

Inat.  ii.  3. 42.    '^  tion,  the  date  of  the  sasine  is  the  rule  "  and  Mr.  Erskine  deliven 

the  same  doctrine.    The  doubt  appears  to  have  originated  in  obsenra- 
F.  C.  tions  made  by  Lord  President  Blair  in  the  case  of  Adam  v.  Drum- 

mond,  12th  June  1810,  where  he  remarked,  that  he  had  always  held 
confirmation  to  be  necessary  after  the  sasine,  and  referred  to  the  Act 
16  Geo.  II.  cap.  11,  §  10,  which  provided,  that  no  singular  successor 
should  be  enrolled  as  a  freeholder  until  he  was  publicly  infefl,  and  his 
sasine  registered,  or  charter  of  confirmation  expede,  where  confirma- 
tion was  necessary,  one  year  before  enrolment  This,  however,  does 
not  appear  to  touch  the  question.  In  the  same  case,  it  was  held  bj 
Lord  Armadale,  an  eminent  feudal  lawyer,  that  confirmation  of  • 
precept  a  me,  and  of  the  sasine  to  be  taken  on  it  by  a  person  named, 
ii.  296.  would  suffice.     Mr.  Ross  treats  the  objection  as  absurd,  pointing  out, 

that  the  practice  of  first  taking  sasine  arose  after  the  introduction  of 
the  double  manner  of  holding  in  the  same  right  in  order  to  divest  the 
seller  of  completing  the  right  de  me,  and  that  there  is,  in  reality,  tn 
incongruity  in  taking  sasine  upon  a  precept  a  me,  which  is  inopen* 
tive  until  confirmed  ;  and  Sir  Thomas  Craig  shows,  that  the  violation 
of  principle  involved  in  such  infeftments  before  confirmation  was  the 
origin  of  that  part  of  the  clause  of  dispensation  invariably  inserted  in 
this  charter  before  the  introduction  of  the  new  forms,  which  declares 
it  to  be  as  valid  and  sufficient,  as  if  the  present  confirmation  bad 
been  made  and  granted  before  the  taking  of  the  said  infeftment 
P.  242.  Upon  the  same  views,  Mr.  Bell  in  his  treatise  on  the  Election  Law8» 

holds,  that,  the  earlier  the  superior's  consent  is  adhibited,  the  more 
legal  and  efiectual  must  the  transaction  be.    To  these  authorities  mat 
F.  C.  be  added  the  observation  of  Lord  Meadowbank  in  the  case  of  KiHf 

V.  Stewart,  16th  June  1814,  where  he  refers  to  confirmation  before 
infeftment  having  once  been  practised,  and  adds,  though  not  will 
great  confidence,  that  this,  "perhaps,  might  be  done  yet"  The 
practice  of  taking  infeftment  before  confirmation,  will,  no  doubt,  con- 


I 
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tinue  to  be  universal  under  the  new  enactment,  which  makes  confir- 
mation of  the  grantee's  sasine  confirm  all  the  intermediate  titles  since  ' 
the  last  entry.     But  it  is  right  that  the  practitioner  should  be  aware 
of  the  existence  of  this  question,  and  conversant  with  the  principles 
upon  which  its  (jiecision  must  depend. 

The  decision  upon  another  point  in  the  case  of  Adam  points  out  Supra,  p.  606. 
what  was  essential,  and  is  now,  if  possible,  more  necessary  than  ever, 
viz.,  that  the  sasine  must  be  infallibly  specified  in  the  charter.     In 
that  case  vitiation  in  narrating  the  date  of  the  sasine  was  not  allowed  T^^^  sasine 
to  annul  the  charter,  because  the  sasine  was  found  to  be  otherwise  tified  ik  the 
sufiiciently  identified,  and  the  vitiated  date  was  held  pro  non  scripto.  chaktbr. 
In  the  case  also  of  Borthwick  v.  Oldssford,  15th  November  1853, 16D.  37. 
erasures  in  the  narrative  of  a  charter  of  confirmation  in  reciting 
the  resolutive  clause  of  an  entail  was  held  not  to  vitiate.     But,  when 
the  whole  warrants  and  sasines  were  set  forth,  it  is  easy  to  sec  that 
the  means  pf  identification  might  be  more  ample  than  when  the 
description  is  limited  to  the  last  instrument. 

Formerly,  the  confirmation  used  to  be  indorsed  upon  the  disposi- 
tion, but,  since  it  was  made  liable  to  stamp-duty,  it  forms  a  separate 

writ 

« 

[The  ancient  practice  here  alluded  to,  of  indorsing  the  confirmation  upon  Wkit  op  oom- 
the  disposition,  has  been  revived  by  the  Titles  to  Land  Act,  1858,  which  ^^^ation. 
provides  (§7)  that  entry  by  confirmation  may  now  be  effected  by  writ  of 
CONFIRMATION,  in  the  form  of  schedule  E,  to  be  written  on  the  recorded  deed 
or  instrument  of  which  confirmation  is  required,  aud  confirmation  in  that 
fonn  is  declared  to  be  as  effectual  as  if  a  charter  of  confirmation  had  been 
granted.     To  entitle  a  vassal  to  a  writ  of  confirmation,  he  must — (I.)  be  in 
&  position  to  demand  entry  by  confirmation  ;  (2.)  he  must  produce  a  charter 
or  other  writ  showing  the  tenendas  and  reddendo  ;  and  (3.)  he  must  pay  or 
tender  to  the  superior  such  duties  and  casualties  as  he  may  be  entitled  to 
demand.     Confirmation  in  this  form  is  declared  to  confirm  the  whole  prior 
deeds  and  instruments  necessary  to  be  confirmed  in  order  to  complete  the 
^vestitare  of  the  party  obtaining  confirmation. 

By  §  40  of  the  Act  of  1860,  writs  of  confirmation  must  be  authenticated  in 
^be  same  way  as  ordinary  deeds. 

The  Act  of  1860,  §  41,  declares,  that  the  stamp-duty  on  writs  of  confirma- 
tion shall  be  the  same  as  on  charters.  As  to  after-stamping,  vide  supra^ 
P'  93,  note.] 

With  regard  to  the  eflfect  of  the  a  me  title,  Mr.  Ross  holds,  that  Effect  of  cok- 
^nfeftment  a  me  before  confirmation  is  a  title  of  possession,  and  affords  ^1*269?^'' 
^tion  of  maills  and  duties  against  tenants.     When  confirmation  is 
obtained,  it  operates  retro,  validating  the  infeftment  from  its  date,  It  operates 
*nd  the  superior  is,  therefore,  excluded  from  demanding  casualties  ^^^^' 
^hich  may  have  fallen  due  between  the  date  of  the  sasine  and  the 
^nfirmation,  although  before  confirming  he  could  have  claimed  these. 
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This  forms  a  marked  distinction  between  this  and  the  charter  of  re- 
signation, the  granting  of  which  does  not  exclude  the  superior  from 
casualties  which  shall  emerge  before  sasine  follows  upon  it.  The  role 
that  confirmation  operates  retro  prevails  to  the  extent  of  validating 
titles  in  favour  of  a  party  who  has  died  before  the  confirmation ; 
MacdowaU  A  Houston  v.  Hamilton,  19th  January  1793  ;  and  the  case 
of  Lockhart  v.  Ferrier,  16th  November  1837,  is  a  strong  authority  to 
the  same  effect.  There  a  party  infefb  a  nie,  but  not  confirmed,  having 
granted  precepts  of  dare  conato^,  upon  which  the  receivers  of  them  were 
infeft,  the  whole  of  these  titles  were  found  to  be  validated  by  confir- 
mation obtained  after  the  death  of  all  the  parties.  The  rule,  however, 
is  subject  to  this  condition,  that  there  shall  be  no  mid-impediment— 
that  is,  no  right  to  the  property  completed  in  favour  of  another 
person  before  the  date  of  the  confirmation.  Thus,  if  the  vassal  (who 
is  not  divested  until  the  purchaser  is  confirmed)  shall  grant  a  base 
right  or  an  a  me  right,  and  these  be  completed  by  infeflment  and 
confirmation  respectively,  before  the  purchaser  is  confirmed,  these  are 
mid-impediments  which  prevent  the  retroactive  effect  of  the  confirma- 
tion, and  are,  therefore,  preferable  to  the  purchaser's  right.  When 
the  mid-impediment  is  a  base  right,  the  effect  of  subsequent  confir- 
mation in  favour  of  the  purchaser  is  to  vest  in  him  the  mid-superioritj 
of  that  base  right,  since  it  was  holden  of  the  former  vassal,  in  whose 
place  he  is  now  substituted.  It  is,  of  course,  only  completed  rights 
that  form  mid-impediments,  and  a  disposition  deme  or  a  disposition 
and  iufeftment  a  me,  not  followed  by  infeftment  or  confirmation,  can 
have  no  efifect  to  obstruct  the  retrospective  influence  of  the  purchaser's 
confirmation.  On  the  other  hand,  the  retroactive  effect  of  confirma- 
tion is  absolute,  if  there  be  no  mid-impediment ;  and  it  cannot  be 
controlled  or  restricted,  so  as  to  validate  one  sasine  and  leave  another 
unaffected.  A  party,  therefore,  cannot  confirm  his  author's  right  to 
the  limited  efifect  of  validating  his  own  sasine  and  leaving  a  prior  one 
invalidated.  The  confirmation  necessarily  accresces  to  every  prior  in- 
feftment flowing  from  the  author  whose  sasine  is  confirmed ;  Camp- 
bell V.  Lady  Kilchattan,  15th  January  1663.  We  shall  afterwards 
have  occasion  to  notice  an  illustration  of  the  same  rule  in  the  case  of 
heritable  securities.* 

By  1578,  cap.  66,  it  was  enacted,  that  in  competitions  among  Crown 
vassals  upon  different  confirmations  of  the  same  subject,  the  first  con- 

*  It  will  be  kept  id  view  that  a  dispositioD  id  which  do  holding  is  expressed,  althoogli 
held  to  be  a  dispositioD  a  me  where  the  investiture  coDtains  a  prohibition  against  subiniea- 
dation,  is  not  in  the  same  position  with  regard  to  confirmation  as  a  disposition  in  which  an 
a  me  holding  is  expressed,  inasmuch  as  a  completed  base  right  hy  the  granter  of  a  disposi- 
tion  of  the  former  description  is  no  mid-impediment  to  the  retroactive  efifect  of  confirmatioDi 
if  the  disposition  has  been  recorded  before  the  completion  of  the  base  right,  and  if  coofirma* 
tion  be  obtiincd  within  twelve  months  from  the  date  of  the  recorded  coDTejance.  23  &  24 
Vict.  cap.  143,  §  36. 
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firmation  should  prevail,  and  that  the  last  confirmation  should  n6t  be 

respected,  although  confirming  the  first  infeftment.     Competitions 

among  the  vassals  of  subject-superiors  are  determined  by  the  same 

rule,  the  infeftment  first  confirmed  being  preferred  to  an  earlier  in-  Erek.  Inst  iH. 

feftment,  of  which  the  confirmation  is  later.  ^*  ^^• 

The  confirmation  of  a  sub-feu  is  not  now  of  common  occurrence.  Confirmatiok 
Where  it  does  take  place,  it  cannot  make  the  sub-feuar  hold  of  the  ®^  *u»""u- 
superior,  because  there  is  no  warrant  from  the  vassal  to  substitute  the 
sub-vassal  in  his  place.     The  effect  of  confirming  a  sub-feu  was  to 
exempt  the  sub-vassal  from  the  casualties  which  annihilated  the  feu 
by  forfeiture  on  the  part  of  the  vassal. 

The  effect  of  the  reservation,  salvo  jure  cujuslibet,  is  shown  in  Clause,  salvo 
Lord  Forbes  v.  Oarrioch,  28th  November  1673,  where,  the  superior  ^*"*^^^'«*^*^^- 
having  granted  confirmation,  he  was  found  not  to  be  thereby  pre- 
cluded from  the  benefit  of  inhibition  affecting  the  property,  which  he 
had  previously  used.  In  order  to  exclude  all  question  or  allegation 
o{  mala  fides,  it  may  be  prudent  in  such  circumstances  to  make  an 
express  reservation  of  any  right  competent  to  the  superior. 

Transmission  db  mb. — We  have  thus  inquired  how  a  feu  may  be  Sdb-feus  be- 
transferred  by  a  public  right — ie.,   a  conveyance  substituting  the  t^n^JJ^""^' 
acquirer  in  the  place  of  the  vassal,  so  as  to  hold  of  the  superior  ;  and  introduced. 
we  are  now  to  examine  the  mode  of  transmission  by  subinfeudation, 
or  a  private  holding.     It  has  already  been  seen  that  base  or  private 
rights  were  known  and  favoured  at  an  early  period.     These  convey- 
ances, however,  were  attended  with  great  danger.     Before  the  estab- 
lishment of  the  registers  for  publication,  they  might  be  kept  secret 
from  all  but  those  interested ;  and  a  way  was  thus  opened  to  the 
fraudulent  practice  of  first  selling  for  a  valuable  consideration,  and 
afterwards  granting  a  base  right  to  a  connexion  or  friend,  falsely 
dated  prior  to  the  sale,  in  order  to  defraud  the  purchaser.     This  prac- 
tice vas  the  origin,  and  forms  the  preamble,  of  the  Act  1540,  cap.  1540,  c.  105, 
105,  which  enacted,  that  possession  for  year  and  day  by  one  who  had  J'jon^kec^^ 
Quired  the  lands  should  be  preferred  to  the  title,  although  prior  in  bary. 
date,  of  one  who  had  been  privately  put  in  state  (i.6.,  who  had  got  a 
^  me  conveyance)  of  the  same  lands.     It  was,  therefore,  only  such 
private  rights  as  were  kept  secret  that  were  struck  at  by  this  Statute, 
^d  it  did  not  impeach  titles  obtained  hj  o,  de  me  holding,  provided 
ftese  were  followed  by  possession.     This  Statute  remained  in  force 
^fterthe  Act  1617  establishing  the  registers,  but  so  far  modified  in 
^application  that  very  slight  acts  of  possession  were  sustained  as 
•^cient.     It  was  evidently,  however,  an  unsatisfactory  condition  of 
'he  rights  of  property,  when  the  purchaser's  security  was  dependent, 
^ot  upon  a  clear  and  infallible  criterion,  but  upon  acts  of  posses- 
sion, which  were  necessarily  susceptible  of  doubt  and  uncertainty 
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1693,  c.  13,  in  their  construction.  A  complete  remedy  was  provided  by  the  Act 
OF  RBoiOTBr"  1693>  cap.  13,  which,  as  we  have  already  seen,  established  the  prefer- 
TioN  OF  8A8INE  encc  of  rfghts  according  to  the  priority  of  registration  of  the  sasines, 
oFPWEPEBMCT.  "  without  respect  to  the  distinction  of  base  and  public  infeftments, 

"  or  of  being  clad  with  possession,  or  not  clad  with  possession." 
Effect  of  The  base  right  or  transmission  de  me  differs  from  the  conveyance  a 

^^^^  ^    me  in  this,  that  it  creates  a  new  feudal  dependency.     By  the  public 

conveyance  there  is  a  change  of  vassals,  the  purchaser  being  substi- 
tuted in  place  of  the  last-entered  vassal     But  the  base  right  makes 
no  change  of  vassals,  for  the  disponer  continues  to  hold  of  his  supe- 
rior.    It  creates  a  subvassalage,  investing  the  disponer  with  the  cha- 
racter of  superior  to  his  disponee.     The  a  me  conveyance  divests  the 
disponer  entirely.     The  de  me  conveyance  divests  him  only  of  the 
dominium  utiles  which  passes  to  the  subvassal.  There  still  remains  in 
him  an  estate,  which,  in  relation  to  the  subvassal,  is  that  of  superio- 
rity, but,  in  relation  to  his  own  superior,  retains  all  the  characteris- 
DiFFEREMCB  ui  tics,  aud  is  subject  to  all  the  liabilities  of  a  dominium  ntile.    The 
!^'Jl?.!«»^.   difference  in  the  effects  of  these  modes  of  transmission  is  clearly  de- 
TioN  a  me  and   termined  upon  feudal  principles  by  the  specific  diversity  of  their  cha- 
DI8P081TI0H  de  ^Q^QY.   In  the  a  me  conveyance  the  disponer  says,  "  I  dispone  to  you 

"  to  hold  of  my  superior ;"  so,  as  the  superior  must  have  a  va^al, 
by  an  infeftment  either  bestowed  or  confirmed  by  the  superior.  In 
the  conveyance  de  me,  again,  the  disponer  says,  "  I  dispone  to  you  to 
"  hold  of  myself ;"  and,  the  moment  infeftment  passes  upon  the  dis- 
poner's  own  warrant  to  that  effect,  the  disponee  is  the  entered  vassal 
of  the  disponer,  who  is  thus,  therefore,  divested  of  the  dominium  tUiU 
The  disposition  a  ms  with  infeftment  does  not  transmit  the  property 
until  made  public  by  resignation  or  confirmation  ;  the  disposition  de 
m£  with  infeftment  transmits  it  at  once. 
Form  op  dispo-  It  is  unnecessary  to  say  anything  of  the  form  of  the  disposition  de 
anion  de  me,     ^^      rpj^^^  ^^j.^  simply  to  recapitulate  the  clauses  of  the  original 

charter.  The  charter  is  the  proper  name  of  this  deed,  as  it  creates  a 
The  FEU-  new  feu.  It  is  familiarly  called  the  feu-charter,  and  also  feu-disposi- 
coNTRACT.        ^j^^      j^g  purpose  is  also  effected  by  the  feu-contract,  which  is  a 

bilateral  deed,  and  differs  from  the  charter  in  this,  that  while  in  the 
latter  the  vassal's  obligations  are  implied  from  his  receiving  and  act- 
Adyaittaoeb     ing  upon  the  right,  in  the  feu-contract  he  expressly  binds  himself  to 
tract"^^^       pay  the  feu-duties  and  casualties,  and  to  perform  the  other  engage- 
ments incumbent  upon  him.     In  feus  made  for  the  purpose  of  build- 
ing, where  the  security  for  the  feu-duty  is  to  consist  chiefly  of  the 
erection,  the  contract  is  useful  both  in  affording  a  ready  compulsitor 
to  enforce  the  erection,  and  also  in  giving  immediate  recourse  against 
the  vassal's  person  and  effects  for  payment  of  the  feu-duties  and 
Vi^'v,pra,      casualties.     It  is  unnecessary  to  recount  the  clauses  of  the  feu-con- 
and  p.'598. '      tract ;  examples  will  be  found  in  the  Style-book. 


CHAP.  III.  TRANSMISSION  A  ME  VEL  DE  ME,  637 

In  order  to  create  a  base  fee  the  essential  thing  is,  that  the  convey-  Essektiaub  of 
ance  bear  that  it  is  to  be  holden  of  the  grantor.     In  a  recent  case,  a  *^*^  ^^* 
conveyance  containing  a  clause  in  the  form  of  the  qucequidem,  which 
is  appropriate  to  a  renewed  grants  was  objected  to  as  not  forming  an 
effectual  sub-feu,  but  as  it  contained  an  express  declaration  that  it 
was  to  be  holden  of  the  grantor,  with  sufficient  dispositive  words  and 
a  precept  of  sasine,  the  Court  sustained  it  as  a  valid  transference  by  a 
base  right ;  Sinclair  v.  Traill  &  Go,,  1 7th  July  1847.     Transmissible  9 1>- 1514. 
heritable  rights  not  of  land  may  be  conveyed  in  this  manner,  of  ^*^^"'*^^"' 

OFFICES  TRANS- 

which  we  have  an  example  in  the  office  of  heritable  usher  to  the  urrrsD  bt 
Queen;  8tewaH  v.  Campbell,  17th  January  1782.   This  office  had  pre-  "^**  "'<*°'^- 
viously  been  decided  to  be  a  patrimonial  subject  capable  of  voluntary  ^'  ^92^- 
or  judicial  transmission,  and,  being  thus  in  commercio,  the  Court 
held  it  to  be  transmissible  by  base  infefbment. 

The  conveyance  de  me,  whether  in  the  form  of  a  charter,  or  dispo-  Convbtakce 
sition,  or  contract,  is  completed  by  instrument  of  sasine,  which,  when  pr^OTEiTBr 
recorded,  has  the  effect  instantly  to  divest  the  grantor  of  the  domi-  sasine. 
nium  utile,  and  transfer  it  to  the  grantee. 

J  [Infeftment  may  now  be  obtained  by  recording  the  conveyance  with  a  Now  by  reois- 
warrant  of  registration.]  •^™^'  ^ 

o  J  supra,  p.  595. 

Transmission  a  me  vel  db  me. — It  is  necessary  to  bear  in  mind  the  Dbadvak- 
disadvantages  attaching  to  each  of  the  modes  of  transmission  wliich  conveyance? 
we  have  examined,  in  order  duly  to  appreciate  the  expedient  by 
which  they  are  combined,  the  inconveniences  of  each  avoided,  and 
its  benefits  secured.  The  a  me  conveyance  could  not  be  completed 
without  the  superior's  assistance,  and  for  that  it  was  necessary  to  pay 
the  composition  immediately,  although  it  would  not  otherwise  become 
due  until  the  death  of  the  last-entered  vassal  Again,  an  entry  from 
the  superior  might  not  be  easily  or  soon  got  in  the  event  of  his  ab- 
sence,  of  his  being  minor  without  guardians,  or  of  the  right  to  the 
superiority  being  under  litigation.  It  is  true,  that  there  was  a  legal 
remedy  by  charging  the  superior,  and  upon  his  failure  going  to  the 
over-lord,  but  this  remedy  did  not  reach  every  case,  as,  for  instance, 
where  the  superior  was  a  peer,  he  was  exempt  from  diligence,  and, 
even  when  available,  it  involved  expense  and  delay  ;  and  the  charges 
of  an  entry  with  the  Crown,  if  it  should  be  necessary  to  go  to  the 
paramount  lord,  were  very  costly.  In  the  meanwhile  the  purchaser's 
right  was  exposed  to  the  hazard  of  being  defeated  by  subsequent  base 
infeftments  obtained  before  the  completion  of  his  title. 

On  the  other  hand,  while  the  de  me  transmission  conferred  the  Disadvan- 
benefit  of  an  immediate  divestiture  of  the  disponer,  the  subvassal  was  ^kveyance."'^ 
liable,  as  we  have  seen,  to  the  casualties  incurred  by  the  death  or 
delinquency  of  his  author,  and,  although  he  might  obtain  confirmation 
of  his  base  right,  that  secured  him  only  against  such  of  the  casualties 
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as  exhausted  the  property,  and  he  still  continued  liable  to  those  which 
consist  in  a  temporary  right  to  the  rents. 
Thub  duao-        The  method  originally  taken  to  obviate  these  disadvantages  as  far 
ouoiHALLT       as  possible  was,  that  the  seller  executed  two  distinct  charters  in  favour 
REMEDIED  BY     Qf  i}^q  purchascr  with  different  tenures.     The  one  was  to  authorize  a 
'  holding  de  se,  and  for  that  purpose  it  contained  a  precept  of  sasine ; 
while  the  other  was  to  give  a  holding  a  se  de  superiore  9uo,  and  con- 
tained a  procuratory  for  effectuating  that  by  resignation,  and  also  a 
precept  of  sasine  to  enable  the  disponee,  if  he  chose,  to  make  his  right 
public  by  confirmation.     In  these  two  charters  the  purchaser  obtained 
the  means  of  combining  the  advantages  of  every  mode  of  transmis- 
sion ;  for,  by  taking  infeftment  upon  the  charter  de  mSy  he  could  imme- 
diately divest  the  seller  of  the  dominium  utile,  whereby  his  purchase 
was  substantially  secured,  and  the  charter  a  me  enabled  him,  at  any 
time  when  it  might  be  convenient  and  attainable,  to  convert  the  base 
into  a  public  right.   In  the  meantime,  that  he  might  possess  under  the 
base  right  without  hazard  or  expense,  it  was  made  a  complete  feudal 
contract  by  the  stipulation  of  an  elusory  blench-duty  payable  to  the 
seller,  if  asked  only,  and  the  seller  discharged  the  casualties,  and  en- 
gaged to  enter  heirs  and  disponees  for  a  nominal  sum.    The  purchaser, 
on  the  other  hand,  obliged  himself  to  enter  with  the  superior  as  soon 
as  it  could  be  effected,  and  in  the  meantime  to  relieve  the  seller  of 
the  duties  and  services. 
The  use  of  The  Act  of  1469,  compelling  superiors  to  enter  creditors,  by  pro- 

DiBusED^AFTEE  ^idiug  Ui  its  Hbcral  construction  an  increased  facility  to  transmis- 
1469.  sion,  led  to  tlie  disuse  of  the  two  charters  (an  obligation  to  grant 

them  if  required  being  substituted),  and  this  effect  was  confirmed  by 
the  stability  imparted  to  land-rights  at  the  establishment  of  the 
registers.     But  it  was  customary  for  some  time  to  follow  what  was  in 
effect  the  same  method,  by  taking  a  disposition  de  me  with  a  view 
to  immediate  sasine,  and  a  separate  procuratory  to  effect  aflterwardsa 
public  holding  by  resignation.   Here,  there  was  still  the  disadvantage 
of  separate  writs,  which  wasso  severely  felt,  that  a  Statute  was  required 
to  obviate  the  loss  of  separate  procuratories  as  well  as  precepta 
The  two  sepa-      Eventually  all   these  difliculties  found  a  happy  solution  by  the 
combimed'in      combination  in  one  deed  of  the  essential  parts  of  the  different  char- 
oKK.  ters,  so  as  to  obtain  from  their  union  the  same  effects  and  advan- 

tages previously  derived  from  them  in  a  separate  form.  It  was  in 
this  way  that  the  modem  disposition  attained  the  shape  which  it 
still  substantially  retains.  We  have  seen  how  remote  are  the  sources 
from  which  it  dates  its  origin,  and  how  various  the  elements  from 
which  it  has  been  compounded.  The  manner  in  which  it  produces 
effects  so  diversified  as  those  to  which  we  have  referred,  will  best 
appear  in  an  examination  of  its  clauses,  which  the  importance  of  this 
deed,  as  by  far  the  most  frequent  instrument  in  the  transmission  of 
lands,  requires  that  we  should  do  somewhat  in  detail. 
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Disposition  with  dotMe  manner  of  holding. — The  clauses,  taken  in 
the  order  of  the  new  form,  are 

1.  The  inductive,  containing  the  consideration,  etc. 

2.  The  dispositive  clause. 

3.  The  term  of  entry. 

4.  The  obligation  to  infeft.     [Now  unnecessary.] 

5.  The  clause  for  resigning. 

6.  The  assignation  of  writs. 

7.  The  assignation  of  rents. 

8.  Relief  of  feu-duties  and  public  burdens. 

9.  The  clause  of  warrandice. 

10.  The  registration  clause. 

11.  The  precept  of  sasine.     QNow  unnecessary.] 

12.  The  testing  clause. 

We  shall  examine  these  in  their  order,  with  a  constant  reference 
to  the  previous  form,  between  which  and  the  present  there  is  little 
difference  as  regards  their  effects,  notwithstanding  the  marked  change 
in  their  proportions. 

(1.)  The  Inductive  Clause, — On  this  there  is  nothing  to  be  added  Seentpra, 
to  the  remarks  submitted  upon  the  narrative  clause  of  the  charter,  ^'    *^* 
which  are  all  applicable  to  the  disposition.     When  there  is  an  uncer- 
tainty in  the  title,  the  concurrence  of  all  believed  to  have  any  claim 
ought  to  be  required.     The  price  must  be  fully  set  forth  in  compli- 
ance with  the  Stamp  Acts,  and  the  discharge  of  it  is  full  evidence  of 
payment,  there  being  no  need  of  a  separate  receipt  as  in  England.  Enk.  Inst.  ii. 
The  grantor  being,  as  we  assume,  infeft,  he  is  styled  heritable  pro-  ^'  ^^' 
prietor  of  the  subjects  disponed. 

(2.)  The  Dispositive  Clause. — The  operative  words  are,  as  in  the 
charter,  "«ett,  alienate,  and  dispone,'  but  without  the  terms,  "  infeu^ 
*/arwi,''  which  are  only  used  when  the  tenure  is  to  be  limited  to  a 
Vase  or  de  me  holding.     The  description  of  the  subject  will  be  taken  Descriptiomof 
ftom  the  charter.     If  a  portion  only  is  to  be  conveyed,  great  care  ^"*'"'^^- 
;   niust  be  taken  to  describe  accurately  its  extent ;  and,  as  a  general 
nde,  the  correspondence  between  the  description  and  the  lands  as 
possessed,  or  as  answering  to  the  terms  of  the  description,  should  be 
•Bcertained.     We  had  formerly  occasion  to  refer  to  Livingstone  v.  i  s.  44. 
Cilarjfc,  31st  May  1821,  as  illustrative  of  the  evils  of  inaccurate  de- 
scription, a  large  proportion  of  one  of  two  contiguous  estates  having 
Wi  found  not  to  have  been  effectually  conveyed  to  the  purchaser 
tf  it,  but  to  be  feudally  vested  in  the  purchaser  of  the  other,  through 
Joaccuracy  in  the  description.     All  errors  in  the  description  are  of 
•Ottrse  to  be  carefully  avoided,  but  they  do  not  vitiate,  if  other  parts 
tf  it  determine  the  subject  sold.     So,  in  an  anonymous  case  '^  Anent 
I  ^Hasines,"  16th  June  1670,  the  objection  was  disregarded,  that  the  2Br.Snpp.466. 
I  hnds  were  said  to  be  in  the  sheriffdom  of  Wigtown,  instead  of  Dum- 
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friesshire,  there  being  enough  otherwise  to  identify  the  property. 
11  D.  1261.      The  case  has  already  been  cited  of  Malcolm  v.  Campbell^  7th  July 
1849,  to  show  that  disci^epancies  of  orthography  are  not  material, 
unless  they  involve  reasonable  doubt 

Description  [One  of  the  most  important  features  of  tbe  Titles  to  Land  Acts,  is  the  pro- 

visions which  they  contain  for  shortening  tbe  description  of  lands  in  convey- 
ances.    This  is  accomplished  by  an  extension  of  the  principle  of  incorporation 
by  reference,  introduced  by  the  Transference  of  Lands  Act,  with  regard  to 
the  burdens  and  conditions  of  the  grant.     By  section  fiflteenth  of  the  Titles 
to  Land  Act,  1858,  it  was  provided  that,  where  lands  had  been  particularly 
described  in  any  prior  recorded  conveyance  or  other  writ,  it  should  not  be 
necessary,  in  any  subsequent  conveyance  or  writ  referring  to  the  whole  or 
any  part  of  such  lands,  to  repeat  tbe  particular  description  of  the  lands  at 
length,  but  that  it  should  be  sufficient  to  specify — (1.)  The  leading  name  or 
names,  or  other  short  distinctive  description  of  the  lands ;  (2.)  The  name  of 
tbe  parish   or  supposed  parish  in  which  the  lands  are  situated ;  (3.)  Tbe 
name  of  tbe  county  ;  and  (4.)  To  refer  to  the  particular  description  as  con- 
tained in  tbe  prior  recorded  conveyance  or  other  writ.     It  having  been  felt 
that  there  might  be  difficulty  in  some  cases  in  determining  what  were  tbe 
leading  name  or  names  of  tbe  lands,  or  what  amounted  to  a  sufficient  distinc- 
tive description,  tbe  15th  section  of  tbe  Act  of  1858  was  repealed  by  34th 
section  of  tbe  Titles  Act  of  1860,  which  enacts  that  it  shall  be  sufficient— 
(1.)  To  specify  tbe  name  of  tbe  county ;  and  (2.)  To  refer  to  the  particular 
description  contained  in  the  prior  recorded  conveyance  or  other  writ,  in  or  as 
nearly  as  may  be  in  tbe  manner  set  forth  in  No.  1  of  schedule  H  annexed 
to  the  Act.     Tbe  specification  or  reference  so  made,  is  declared  to  be  equi- 
valent to  tbe  full  insertion  of  tbe  particular  description  contained  in  tbe 
conveyance  or  writ  referred  to,  and  is  to  have  tbe  same  effect  as  if  the  parti- 
cular description  bad  been  inserted  as  set  forth  in  such  conveyance  or  writ. 
Tbe  schedule  gives  various  examples  of  description  by  reference,  as,  '*  Tbe 
"  lands  of  Z  and  others  in  tbe  county  of  A  "  (or  simply,  *•  The  lands  and 
"  others  in  the  county  of  A),  being  tbe  subjects  particularly  described  in  the 
"  instrument  of  sasine  in  favour  of  X,  recorded,"  etc.;  or  "  tbe  lands  delineated 
"  and  coloured  red  on  a  copy  of  tbe  Ordnance  Survey  Map,  hereto  annexed, 
"  and  signed  as  relative  hereto,  in  the  county  of  A,  as  particularly  described," 
etc. ;  or  "  tbe  bouse.  No.      ,  X  Street,  Edinburgh^  and  others,  in  the  county  of 
"  Edinburgh^  being  tbe  subjects  particularly  described,"  etc.     If  part  only  of 
tbe  lands  is  conveyed,  such  part  will  be  particularly  described,  adding,  "being 
"  part  of  tbe  lands  particularly  described,"  etc. ;  or  tbe  conveyance  may  be 
of  "  the  lands  of  X  and  others,  in  tbe  county  of  Z,  as  particularly  described," 
etc.,  with  tbe  exception  of  tbe  portion  reserved,  of  which  a  particular  descrip- 
tion will  be  inserted.   Although  tbe  schedule  does  not  require  that  the  name 
of  tbe  grantee  of  the  conveyance  be  inserted  where  tbe  reference  is  to  a  con- 
veyance, it  is  advisable,  for  tbe  sake  of  clearness,  to  state  also  in  whose 
favour  the  deed  was  granted.     Where  a  general  name  has  been  fixed  by  a 
prior  conveyance,  under  §  16  of  the  Act  of  1858,  the  lands  should  be  con- 
veyed by  that  general  name.] 
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After  the  description  there  is  added,  *^  together  with  aU  right,  titles 
"  and  interest,  which  /,  or  my  predecessors  and  authors,  had,  have, 
*'  or  can  any  way  claim  or  pretend  thereto  in  all  time  coming."  As 
the  words  of  disposition  and  description  effect  the  transmission,  these 
words  are  not  essential,  but  they  are  in  universal  use,  and  are  expres- 
sive of  what  the  law  decrees  without  them,  viz.,  that,  when  lands  are 
sold  for  an  onerous  consideration,  the  conveyance  carries  with  it  every 
right  present  and  future  available  to  the  disponer. 

The  effect  of  the  dispositive  clause,  if  it  is  not  qualified  or  bur-  Eppectt  op  du. 
dened  with  reservations,  is  to  give  the  disponee  right  to  the  land,  and  ^Jg^" 
all  that  it  contains.     If  the  lands  are,  by  the  original  grant,  subject 


to  burdens,  which  have  already  entered  the  record,  it  is  not  necessary  ^^^^^  ^ 
to  insert  these,  even  although  appointed  to  be  fully  inserted  in  the 
investitures,  and  they  will  remain  equally  effectual,  if  referred  to,  in 
the  terms  prescribed  by  schedule  C  subjoined  to  the  Lands  Trans- 
ference Act,  as  already  set  forth  at  full  length  in  the  recorded  instru- 
ment of  sasine  or  of  resignation  ad  remanentiam  wherein  they  were 
first  inserted,  or  in  any  subsequent  recorded  sasine  ;  and  the  5th  sec- 
tion provides,  that  such  reference  shall  be  equivalent  to  full  insertion, 
and  have  the  same  legal  effect.  The  schedule  contains  also  a  form 
for  referring  shortly  to  the  burdens  in  subsequent  clauses. 

[Reference  may  also  be  made  to  burdens  as  set  forth  in  any  recorded  con- 
veyance or  notarial  instrument.     See  supra,  p.  604.] 

3.  Term  of  Entry, — This  will  be  determined  by  the  agreement  of 
parties  as  to  the  date  from  which  the  disponee  is  to  have  right  to  the 
rents,  agreeably  to  the  rules  which  will  be  explained  under  the  clause 
of  assignation  of  rents.     The  next  clause  is 

4.  The  Obligation  to  In/eft, — This  is  the  distinguishing  feature  of  0">  ^^^  ^^ 
this  form  of  the  disposition,  and,  in  order  to  appreciate  its  import,  it  ^  *    la  be. 
is  necessary  that  we  look  at  the  old  form,  which  bore  : — "  In  which 

"  lands  I  bind  myself  to  infeft  the  said  A,  and  his  foresaids  upon  their 

**  Qfwn  charges  and  expenses**  (without  these  words  it  was  formerly 

held,  that  the  disponer  was  bound  to  pay  the  expense  of  infefting  the 

disponee,  but  by  this  form  and  long-settled  universal  practice  he  is 

not  liable  for  any  part  of  the  disponee's  title  except  the  disposition,  the 

expense  of  which  he  defrays,  if  it  is  not  otherwise  stipulated) ;  "  and 

**  AaJt  by  two  severed  infeftments  and  manners  of  holding,  one  thereof 

**  tobe  holden  of  me  and  my  foresaids  in  free  blench  for  payment  of  a 

**  penny  Scots  in  name  of  blench  farm  at  Whitsunday  yearly  upon  the 

**  ground  of  the  said  lands,  if  asked  only,  and  freeing  and  relieving  us 

**  of  aU  feu'duties  and  other  duties  and  services  exigible  out  of  the  said 

**  lands  by  our  immediate  superiors"     This  is  the  de  me  holding  for 

^^e  purpose  of  instantly  divesting  the  disponer  by  a  base  infeftment ; 

'iud  in  every  part  it  evinces  its  purpose  as  merely  elusory,  in  order  to 

^1 
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effectuate  a  subordinate  holding  without  creating  any  sabstanti&l 
estate  of  superiority  in  the  disponer.  The  annual  duty  is  the  smallest 
coin,  and  that  payable  nowhere  but  upon  the  lands,  and  there,  only 
if  asked  for, — the  disponee  undertaking  at  the  same  time  the  whole 
duties  and  services  exigible  by  the  disponer's  superior.  The  clause 
proceeds : — "  And  the  other  of  the  said  infeftmenta  to  be  holdenjram 
"  me  and  my  foresaids  of  and  under  our  immediate  lawful  superiors, 

in  the  sams  manner  that  /,  my  predecessors,  and  authors,  held,  hold, 

or  might  have  holden  the  sams,  and  that  either  by  resignation,  or 
"  confirmation,  or  both,  the  one  without  prejudice  of  the  other."  This 
is  the  infeftment  ame  de  superiore  meo,  to  be  completed  either  bj 
resignation,  or  by  confirmation,  or  by  both,  the  forms  being  capable 
of  combination,  as  we  shall  afterwards  see. 

The  new  form  is  : — "/  oblige  myself  to  infeft  the  said  A.  and  hit 
^*  foresaids  to  be  Iiolden  a  me  yel  de  me  ;"  and  these  words^  by  §  2, 
imply  an  obligation  to  the  same  effect  as  the  former  clause  which  we 
have  just  read. 

The  vital  importance  of  these  brief  words  is  evident  from  the 
effects  which  would  result  from  the  absence  of  the  whole  or  any  of 
them.     If  the  obligation  to  infeft  were  general,  without  specifying  the 
manner  of  the  holding,  then  sasine  following  would  not  divest  the  dis- 
poner without  an  entry  from  the  superior,  because,  as  it  is  expressed 
in  the  report  of  the  case  of  Buchan  v.  Jamieson,  18th  July  167S,ft 
general  obligation  without  specifying  the  manner  of  holding  imports 
'^  a  public  infeftment,  a  base  not  securing  against  feudal  delicts  and 
"  the  mediate  superior."*    The  result  is  the  same,  if  the  holding  A 
me  is  not  distinctly  expressed,  but  left  to  inference  or  conjecture; 
Peebles  v.  Watson,  9th  December  1825.     Here,  the  obligation  was  to 
infeft  the  disponee  *'  by  two  infcftmcnts  and  manners  of  holding,  aod 

that  either  by  resignation,  or  confirmation,  or  both,  the  one  withoot 

prejudice  of  the  other" — a  form  which  shows  entire  ignorance  rf 
the  import  of  the  terms  used.  The  security  constituted  by  the  deed 
was,  accordingly,  reduced,  because  there  was  no  obligation  to  inf^ 
de  me,  and  the  sasine  was  ineffectual  for  want  of  confirmation.  V 
again,  the  words  "  a  me'*  should  be  omitted,  and  ''  de  m^  aloo^ 
inserted,  the  result  would  necessarily  be  a  base  infeftment,  holdiog 
permanently  of  the  disponer,  and  not  affording  a  medium  for  connect- 
ing the  disponee  with  the  superior,  unless  the  deed  should  alsoeoo- 
tain  a  procuratory  of  resignation. 

This  clause  thus  contains  an  obligation  to  grant  two  infeftmcots, 
the  one  base  of  the  grantor,  the  other  public  by  entry  with  the  sop^ 

*  Where  no  holding  is  expressed  in  the  dispoeition,  the  implied  holding  wnr  !!«■'<* 
de  me  where  the  investiture  contains  no  prohibition  against  snbinfeadation,  or  •gaisi'  i> 
alternative  holding,  and  a  me  only  where  the  investiture  contains  such  prohihition ;  SI  ^  " 
Vict.  cap.  76,  §  5,  and  23  &  24  Vict.  cap.  143,  §  36.     See  note,  p.  623. 
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rior.  The  manner  in  which  these  become  available  to  perfect  the 
disponee's  right  will  be  shown,  after  we  have  completed  the  examina- 
tion of  the  deed. 

[This  clause  is  now  unnecessary.     See  remarks  upon  Provisions  of  Acts  Obligation  to 
of  1858  and  1860  on  this  point,  page  623,  supra.]  «^"^  »ow 

'^  '  IT    o  J       Jr         J  IMPLIEIJ. 

5.  The  Procuratory  of  Resignation, — The  purpose  of  this  clause  is 
stated  in  its  introductory  words,  "for  completing  the  said  infeftment 
"  hy  resignation'* — that  is,  fulfilling  the  second  part  of  the  obligation 
to  grant  a  public  infeftment,  which  alone  is  capable  of  completion  in 

that  form.     The  clause,  according  to  both  the  old  style  and  the  new.  See  tupra, 
is  the  same  as  in  the  disposition  a  me,  and  it  is  unnecessary  to  ex-  ^'  ^^^' 
amine  it  again. 

[A  clause  of  resignation  in  any  conveyance  is  now  declared  to  import  a  Titles  to 
resignation  infavorem  only,  unless  specially  expressed  to  be  a  resignation  ad  ^^^^  Act, 
remanentiam.]  ^^»  ^  ^• 

6.  The  Assignation  of  Writs, — In  the  charter  this  clause  was  limited 
to  the  effect  of  producing  a  sufficient  progress  to  maintain  the  grantee 
in  the  feu.  When  the  acquirer  is  to  bo  substituted  in  the  disponer's 
place,  the  transference  of  the  title-deeds  is  absolute.  The  words  of 
the  new  form  will  accordingly  be  used,  importing,  according  to  §  3, 
an  absolute  and  unconditional  assignation  to  the  writs  and  evidents. 

The  doctrine  delivered  by  Mr.  Ross,  that  "  a  disposition  to  the  lands  Is  av  assioka- 
"  carries  the  real  title,  but  does  not  carry  the  personal  rights  relating  ^plied?"" 
**  to  it,"  does  not  appear  to  be  consistent  with  legal  principle  or  with  ii.  238. 
the  authorities.     The  rule  in  regard  to  accessory  rights  certainly  con- 
nects every  title  in  the  grantor  with  the  conveyance  of  his  real  right ; 
and,  in  the  case  o{  Erskine  v.  Hamilton,  19th  December  1710,  an  M.  6319. 
infeftment  of  annual-rent  with  procuratory  and  assignation  to  maills 
and  duties,  granted  by  one  whose  only  title  was  a  disposition  to  an 
apprising,  was  found  to  be  an  implied  conveyance  of  that  disposition, 
Boas  to  exclude  a  posterior  formal  conveyance  of  it 

The  assignation,  however,  ought  never  to  be  omitted.     But  atten-  Effect  op  as- 
tion  is  required  to  its  effect.     Rights  necessarily  attaching  to  the 
l^ds  are  transmitted  along  with  them,  and  so  obligations  of  war- 
''Uidice  pass  by  the  general  assignation  of  writs  without  any  specific 
^veyance,  contrary  to  the  opinion  of  Stair,  whose  doctrine  is  cor-  li.  3. 46. 
'^ed  by  Erskine.     But  rights  which  do  not  necessarily  adhere  to  Inst.  ii.  3. 3i. 
^  which  is  conveyed  do  not  transmit  by  the  general  clause.     Thus, 
^assignation  of  writs,  mentioning. generally  tacks  relating  to  the 
^nds  of  the  lands  conveyed,  was  held  not  to  give  right  to  a  tack  of 
^lie  teinds,  under  which  the  disponer  possessed  them,  but  which  was 
^ot  specially  assigned,  the  general  assignation  being  held  to  be  only 
^  conveyance  in  aid  of  the  disposition  of  the  lands ;  Graham  v.  Don,  i2  c,  sa   °"' 
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It  does  hot  i5tli  December  1814.  An  obligation  to  relieve  of  stipend  and  aug- 
^loHTO^RE-  mentations  is  not  transmitted  by  a  general  assignment  of  writs  and 
LiBVE  OF  sn-     evidents.     That  is  a  separable  right  and  does  not  run  along  with  the 

lands,  like  warrandice  of  the  title.  A  disponee,  therefore,  cannot 
3D. 435;  claim  under  it,  unless  it  be  specially  conveyed  ;  Home  v, Breadal- 
1  bSj^b^pm!  &«^'«  Trustees,  23d  January  1841  ;  reversed  21st  February  1842; 
and  the  heir  also  pleading  upon  this  obligation,  especially  at  a  dis- 
tance of  time,  will  be  held  bound  strictly  to  prove  his  right  to  it ; 
6D.  378;  Sinclair  v.  Marquis  of  BreadaJhane,  16th  January  1844;  reversed 
S^'i  A^'^^*  14th  August  1846.  Difficulties  having  been  felt  on  the  Bench  and 
353.  at  the  Bar  with  respect  to  the  nature  of  the  title,  which,  in  accordance 

with  these  decisions,  is  requisite  to  transmit  the  obligation  of  relief 
15  D.  458.  of  stipend,  argument  was  ordered  upon  that  point  in  Spottiswoode  r. 
Seymer,  2d  March  1853.  It  was  there  held,  that  the  right  does  not 
pass  without  service  or  special  assignation.  Therefore,  the  eldest  son 
of  the  receiver  of  the  obligation  of  relief  having  made  up  his  title  by 
charter  and  sasine  upon  his  father's  resignation,  that  was  held  to  be 
a  title  to  the  lands  only,  and  not  to  the  right  of  relief,  which  re- 
mained in  hcereditate  jacente  of  the  receiver,  and  did  not  pass  to  his 
son's  singular  successor.  The  right  was  also  decided  not  to  have 
passed  here  by  the  assignation  of  writs,  not  being  a  clause  of  war- 
randice, but  an  obligation  of  relief.* 

The  new  form  of  the  clause  bears,  that  the  writs  are  not  only  as- 
signed, but  delivered  conform  to  inventory.  It  is  of  great  importance 
to  have  accurate  inventories,  and  these  are  now  of  the  more  value, 
since  the  Lands  Transference  Act  has  dispensed  with  deduction  of 
the  titles  by  enumeration  in  charters  of  confirmation. 

7.  The  Assignation  of  Remits. — In  old  titles  and  in  others  of  compi' 
ratively  recent  date,  this  clause  assigns  the  farms,  maills,  and  duties; 
and  the  process  by  which  an  lieritabie  creditor  takes  possession  so  ss 
to  levy  the  rents,  is  still   called  the  action  of  maills  and  datie& 

*  In  the  cases  abore  noticed,  the  parties  did  not  stand  in  the  relation  of  sapenoraadTtf* 
22  D.  805.  sal,  and  the  actions  were  not  directed  against  the  saperior.    In  the  case  of  SUwvi  ▼.  ^ 

of  Montrose,  15th  February  18G0,  this  relation  still  subsisted,  and  the  whole  Coaii(battf 
a  minority  of  only  one)  held  that  an  obligation  by  the  superior  to  relieve  the  Tassal  of  fiittft 
augmentations  of  stipend  contained  in  the  original  feu-contract  might  be  enforced  byan^ 
lar  successor  of  the  original  feuar  against  the  superior,  without  any  special  or  lepante  tnt*- 
mission,  on  the  ground  that  the  obligation  formed  one  of  the  inherent  conditioM  of  ^ 
feu,  pleadable  by  the  vassal  against  the  superior,  not  as  specially  transmitted,  but  tbiMI^ 
the  mere  force  of  their  relation  to  one  another  as  superior  and  vassal  in  the  (en  coutits^ 
by  the  original  feu-right.  The  Lord  Pkesident,  who  was  with  the  majority,  thot  O**^ 
the  grounds  of  his  opinion: — "I  do  not  think  that  such  separate  traosmisdoo  cai ^ 
**  necessary  in  a  case  in  which  the  obligation  is  inherent  in  the  oonstitatioo  of  the  fct-^ 
*'  truly  a  quality  of  the  tenure  ;  and  when  the  question  arises  between  the  tupeii*  •■• 
"  vassal  in  that  feu-right,  I  cannot  conceive  any  more  clear  and  direct  transmissico  of  ^ 
"  right  or  obligation  than  the  continued  relation  of  the  parties  as  superior  and  vaffiL 
The  case  is  understood  to  have  been  argued  in  the  Appeal  Court,  but  no  jndgmeBt  luf  1^ 
been  given.     Vide  p.  555,  supra. 
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"  Farms''  as  used  here,  signified  originally  that  portion  of  the  feu- 
duty  or  rent  which  consisted  in  produce  of  the  lands  for  the  diet  of 
the  superior's  family.  "  MaiUs"  expressed  the  money  rent,  being  a  Ross,  ii.  236 
word  of  French  extraction  signifying  a  silver  coin,  afterwards  with 
us  a  halfpenny.  "  Duties"  was  descriptive  of  the  personal  services 
prescribed  in  agricultural  tenures,  as  ploughing,  and  carriages.  Cer- 
tain returns  are  also  called  "  kain'*  because  payable  to  the  chief  of 
the  feu.  Every  disposition  necessarily  carries  right  to  the  maills  and 
duties,  whether  they  are  expressly  assigned  or  not.  One  use  of  the 
clause  is  to  settle  the  term  of  entry,  should  that  not  be  otherwise 
fixed.  In  CcUdweU  v.  Stirk,  17th  July  1629,  the  conveyance  having  m.  16880. 
been  executed  a  few  days  before  the  term  of  Martinmas  without  men- 
tioning the  term  of  entry,  the  disponer  was  held  to  be  denuded  by 
granting  a  deed  before  the  term,  and  the  purchaser,  therefore,  entitled 
to  the  current  rent  payable  at  Martinmas. 

The  new  abbreviated  form  requires  very  careful  attention  on  ac-  New  form  of 
count  of  the  eficct  communicated  to  it  by  the  third  section  of  the  ^»°*^or  of^ 
Statute,  which  bears,  that  "  the  clause  of  assignation  of  rents,  unless  rehts,— ef- 
"  specially  qualified,  shall  be  held  to  import  assignation  to  the  rents  to  "^  ^^' 
*'  become  due  for  the  possession  following  the  term  of  entry  according 
"  to  the  legal  and  not  the  conventional  terms,  unless  in  the  case  of 
"  forehand  rents,  in  which  case  it  shall  be  held  to  import  an  assigna- 
"  tion  to  the  rents  payable  at  the  conventional  terms  subsequent  to 
"  the  date  of  entry."    In  order  to  understand  this,  it  is  necessary 
first  to  ascertain  what  is  meant  by  the  legal  terms.   This  is  explained  "  Legal 
by  Mr.  Erskine.     The  two  terms  fixed  by  usage  for  the  payment  of  '"^"^ 
rents  are  Whitsunday  and  Martinmas.     At  Whitsunday  the  lands  are  "'**  "'  ^'  ^' 
presumed  to  be  fully  sown,  and  the  first  half-year's  rent  is  payable 
then,  and  the  other  half  at  Martinmas,  which  is  after  the  season  of 
reaping.     These  are  the  legal  terms,  and,  if  I  buy  an  estate  with 
entry  at  Whitsunday,  I  acquire  right  to  the  one-half  of  the  rents  for 
the  possession  of  the  year  then  current,  viz.,  the  half  which  will  be- 
come payable  at  Martinmas.     If  my  entry  is  at  Martinmas,  I  have  no 
right  to  the  rents  of  the  crop  for  that  year,  but  I  am  entitled  to  the 
whole  rents  of  the  next  crop  payable  at  Whitsunday  and  Martinmas 
rf  the  following  year.     The  meaning  of  the  first  part  of  the  enact- 
"^t,  then,  which  makes  the  right  to  the  rents  depend  upon  the  legal 
^i  not  upon  the  conventional  terms,  is  this,  that,  although  by  the 
leases  or  other  conventional  arrangement,  the  rent  for  the  half-year 
Allowing  my  entry  is  not  payable  at  the  legal  term,  but  at  a  post- 
poned term,  still  that  term's  rent,  whensoever  payable,  is  the  first  to 
which  I  shall  have  right.     Thus,  if  the  term  of  entry  bo  Whitsunday, 
|*t  the  rents  not  payable  until  Candlemas  and  Lammas  of  the  follow- 
^  year,  then  the  first  term's  rent  leviable  by  the  purchaser  is  that 
^  become  due  at  Lammas  of  the  ensuing  year,  because  that  is  the 
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rent  for  the  second  half  of  the  year  current  at  entry.  This  was  the 
6  Dow'b  App.  rule  before  the  date  of  the  Act,  as  will  be  found  on  referring  to  Shep- 
r8!940.  P^^^  ^'  Watherstone,  24th  March  1817  ;  Penman  and  Campbell  v. 
Ker,  10th  June  1828.  The  only  alteration  which  the  Act  introduced 
was  that  contained  in  the  latter  part  of  the  explanation  of  the  clause, 
which  prevents  the  effect  of  the  legal  terms  when  the  rents  are  by 
agreement  payable  earlier.  In  such  cases,  the  purchaser  is  to  haye 
no  claim  for  such  rents,  though  payable  before  or  at  the  term  of  his 
entry.  The  first  rent  that  he  can  levy  is  that  payable  at  the  next 
term  after  his  entry. 

In  this  state  of  the  law,  it  is  now  more  than  ever  advisable,  that 
the  leases  should  be  examined  when  the  purchase  is  made,  and  the 
right  to  the  rents  made  the  subject  of  express  paction,  where  the 
operation  of  the  Statute  would  be  unsuitable. 

8.  Obligation  to  relieve  offevrduties^  casualties,  and  public  hurdent 
— This  clause,  in  the  previous  form,  embraced  the  declaration  of  the 
term  of  the  purchaser's  entry,  which  is  now  removed  to  the  end  of  the 
dispositive  clause.  The  effect  given  to  the  abbreviated  form  by  the 
third  section  is  the  same  as  that  formerly  expressed,  viz.,  that  it  imports 
an  obligation  to  relieve  of  the  burdens,  etc.,  due  prior  to  the  date  of 
the  entry.  In  the  old  form  the  expression  was  "  at  and  precedingUn 
^\  term  of  entry*'  which  was  more  correctly  expressive  of  the  eilieet 
intended  to  be  produced. 

9.  The  clause  of  warrandice, — The  third  section  of  the  Statute 
gives  to  the  abbreviated  form  the  combined  effect  of  wliat  was  pie- 
viously  expressed  in  separate  clauses,  viz.,  absolute  warrandice  u 
regards  the  lands,  and  writs  and  evidents,  and  warrandice  from  &ct 

Supra,  p.  553.  and  deed  as  regards  the  rents.    It  is  necessary  carefully  to  note  whst 
was  remarked  when  discussing  the  charter,  that  these  general  words 
have  not  now,'as  formerly,  a  meaning  flexible  according  to  the  nature 
of  the  grant,  and  that  they  must,  therefore,  be  either  omitted  or 
accompanied  by  distinct  qualification,  whenever,  from  the  gratuitous 
character  of  the  transaction,  the  imperfection  of  the  titles,  or  anj 
other  cause,  the  warrandice  is  to  be  of  a  lower  degree  than  absoiatft 
If  there  is  any  part  of  the  lands  which  it  is  not  intended  to  wairanti 
that  part  should  be  specially  excepted,  for  the  words  will  be  heU  \» 
8  S.  399.  Apply  to  all,  if  not  qualified.     Of  this  there  is  an  example  in  Bawm) 

ExcEPTioH  OP  V.  Cuninghame,  26th  January  1830.  If  the  seller  has  granted  mj 
BTc.,  FROM '  feu  rights  which  are  comprehended  within  the  description,  and  to  h 
wAH«AHDicE.  hold  of  tho  disponco,  such  feu  rights  must  be  expressly  excepted  in 
the  clause  of  warrandice.  In  like  manner  also,  where  the  Uuids  si« 
let  upon  lease,  since  the  right  of  the  tenants  will  exclude  possession 
by  the  purchaser,  the  current  tacks  also  should  be  excepted  from  tk 
warrandice;  and  the  mention  of  them  will  raise  the  presomptioBt 
that  the  purchaser  was  made  acquainted  with  their  contents.    It  ^ 
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not  unusual  also  to  express  that  he  shall  be  at  liberty  to  challenge 
and  reduce  them  on  any  grounds  not  inferring  warrandice  against 
the  disponer. 

10.  The  douse  of  registration, — In  terms  of  the  schedule,  this  will 
be  for  preservation  and  execution. 

11.  The  precept  ofsasine. — By  the  old  form  the  precept  of  sasine  Prrcett  «- 
in  the  charter  referred  to  the  manner  of  holding,  but  it  would  have  ^''""''*^- 
defeated  the  purpose  of  the  disposition  with  the  double  manner  of 
holding  to  limit  the  application  of  its  precept  to  either  tenure.     Its 
purpose  was  to  give  a  sasine  attributable  to  either  manner  of  holding, 

in  order  that  the  infeftment  might  be  ascribed  to  the  obligation  de 
met  and  so  divest  the  granter  before  confirmation,  and  yet  not  in  terms 
restricted  to  that  manner,  but  capable  of  being  referred  to  the  a  me 
obligation,  when  confirmation  was  obtained.  This  object,  in  which 
was  centred  the  peculiar  efficacy  of  the  disposition  with  two  manners 
of  holding,  was  manifestly  defeated,  if,  on  the  one  hand,  the  precept 
began,  as  we  learn  from  Mr.  Ross  it  sometimes  did,  with  the  words, 
''and  for  expeding  the  said  infeftment  by  confirmation,"  because  that 
indicated  a  holding  a  me  only,  and  so  the  granter  was  not  divested 
until  the  right  was  confirmed  ;  and,  on  the  other  hand,  if  the  precept 
bore  "  to  be  holden  of  me,''  then  the  sasine  was  plainly  a  base  right 
only  incapable  of  being  made  public.  These  dangers  were  avoided, 
and  the  complex  object  attained,  by  couching  the  precept  in  terms 
not  referable  to  either  manner  more  than  to  the  other,  so  that  before 
confirmation  it  might  be  held  to  be  base,  and  so  to  have  divested  the 
disponer,  and  yet,  after  confirmation,  in  equal  consistency  with  its 
terms,  be  deemed  public,  and  so  capable  of  immediate  feudal  relation 
to  the  superior. 

It  is  unnecessary  to  read  the  terms  of  the  old  precept,  which  were 
the  same  as  in  the  charter,  with  the  omission  of  the  words,  ''  to  be 
**  holden  of  me  for  payment  of  the  feu-duties,''  eta  The  schedule  to 
the  Lands  Transference  Act  has  adopted  the  precept  previously 
authorized  by  the  Infeftment  Act,  the  general  terms  of  which  adapt 
it  perfectly  to  the  indefinite  holding. 

[This  clause  is  now  unnecessary.     See  mpra^  p.  559. 

Clause  of  Direction, — If  the  conveyance  be  granted  under  any  real  burdens, 
itiervations,  or  conditions,  a  clause  of  direction  sbonld  be  added  to  insure 
Aeir  insertion  npon  record.     See  supra,  pp.  563,  604.] 

The  disposition  concludes  with 
12.  7%6  testing  clause. 

Completion  ofdisponee's  title, — Upon  receiving  this  disposition,  the  Completion 
^JBponee  can  immediately  have  infeftment  passed  in  his  favour.  The  JI^h^r^kino 
^rument  of  sasine,  like  the  precept,  is  indefinite,  bearing  no  refer-  publicly  w- 
^ce  to  either  manner  of  holding,  and  the  disponce  is  entitled  to 
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ascribe  it  to  either  tenure.  The  Court,  accordingly,  constmes  it  in 
the  manner  most  beneficial  to  him,  and  it  is  held  a  sasine  de  me,  or 
base  right,  denuding  the  disponer  of  the  dominium  utile,  until  the 
superior's  confirmation  is  obtained,  which  imparts  to  it  the  character 
of  a  public  right  from  the  date  of  the  sasina  On  a  point  so  important^ 
it  is  interesting,  as  well  as  useful,  to  refer  to  the  early  decisions  bj 
which  this  convertible  quality  of  the  indefinite  infeftment  was  first 
M.  3011 ;  recognised  and  fixed.     In  Bishop  of  Aberdeen  v.  Viscount  Kenmure, 

2  Robs,  L.  C.  1.  jg^j^  j^|y  jggQ^  ^j^^  ^^^^^^  j^^jj^g  indefinite,  the  Lords  held,  that  it 

was  applicable  to  both  tenures,  and  that  the  sasine  a  se  was  perfected 
from  the  date  of  the  sasine  by  the  confirmation ;  but  that  it  would 
have  been  otherwise,  if  taken  expressly  to  hold  of  the  grantee's  author 
M.  3012.  or  his  successors.     In  Boihwel  v.  Deans,  June  1687,  a  superior  con- 

firming an  indefinite  infeftment  was  presumed  to  confirm  that  held  a 
me,  and  the  right  being  thus  made  public,  the  mid-superior  (».e.,  the 
disponer)  was  found  no  longer  liable  to  enter  the  vassal  under  the 
M.  3014.  obligation  in  the  disposition.     Again,  in  Oliphant  v.  Lindsay,  25tli 

July  1699,  confirmation  of  the  sasine  upon  an  indefinite  precept  wai 
held  to  make  it  public,  so  that  it  could  not  afterwards  be  ascribed  te 
the  de  me  holding. 

The  course  of  the  disponee  with  regard  to  the  completion  of  his 
title  is  thus  clear.  If  he  wishes  to  make  his  right  public  at  once,  he 
can,  without  taking  infeftment  on  the  disposition,  execute  the  proea- 
ratory,  and  obtain  a  charter  of  resignation  from  the  superior,  infeft- 
ment upon  which  will  divest  the  disponer  entirely,  and  substitute  him 
in  his  place.  This,  however,  involves  the  expense  of  an  entry  with 
the  superior,  and,  if  it  be  desirable  to  avoid  this  for  the  present,  he 
may  do  so  by  taking  infeftment  immediately,  whereby  he  divests  the 
disponer  of  the  dominium  utile,  and  he  may  postpone  his  entry  with 
the  superior,  and  the  expense  attendant  upon  it,  until,  by  the  deith 
of  the  last-entered  vassal,  these  can  no  longer  be  avoided.  Then,  or 
at  any  earlier  time,  his  right  may  be  made  public  by  confirmation,  t 
mode  which  may  now,  as  we  have  seen,  be  enforced  under  the  Linds 
Transference  Act. 
A  iiiD-BUPB-  The  position  of  matters,  however,  before  the  confirmation  must  be 

BKPOREcoH-  remarked.  The  disponee's  infeftment  being  base,  there  is  a  mid- 
FiRMATioH.  superiority  still  vested  in  the  disponer.  Now,  that  estate  of  supe- 
riority may  be  conveyed  by  the  disponer  to  another,  and,  if  snch  pos- 
terior right  be  first  completed  by  entry  with  the  over-lord,  the  originil 
disponee  will  be  prevented  from  making  his  infeftment  public,  sihI 
holding  immediately  of  the  superior.  The  risk  of  this  is  trifling  with 
reference  to  any  pecuniary  interest,  for  the  duties  of  the  de  me  IkAA- 
ing  are  for  the  most  part  elusory.  But  it  is  a  mistake  not  unlikely  to 
happen  through  inadvertence.  It  is  well,  therefore,  to  know,  that  it 
is  only  alienation  to  a  bond  fide  acquirer,  that  will  defeat  the  dis- 
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ponee's  power  to  vest  himself  in  the  mid-superiority.   If  the  heir  of  the 
disponcr  shall  make  up  a  title  to  the  mid-superiority,  that  will  not 
exclude  the  disponee  from  it,  for  the  heir  is  bound  by  his  ancestor's 
deeds,  and  so  the  procuratory  and  obligation  in  the  disposition  are  as 
effectual  against  him  as  if  granted  by  himself;  FvUarton  v.  Hamilton,  12  8. 117 ; 
22d  November  1833.     Here,  A.  sold  with  procuratory  and  precept  to  \^^'  ^*  ^" 
B.,  who  was  infefb  base.     Afterwards,  A.'s  heir  made  up  a  title  to  his 
succession  including  the  subjects  sold  by  a  precept  of  dare  constat 
from  the  over-lord.    The  note  to  Lord  Moncrbiff's  judgment  regards 
this  as  a  pressing  forward  merely  of  the  right  of  mid-superiority  into 
the  person  of  the  heir,  and  not  creating  any  impediment  to  the  com- 
pletion of  the  disponee's  right  either  by  resignation  (the  procuratory 
continuing  effectual  after  the  death  of  the  grantor  by  the  statutory 
provision  already  cited),  or  by  confirmation.     Thus  the  indefinite  pre- 
cept and  obligation  for  a  double  manner  of  holding,  though  used  at 
first  only  to  create  a  base  right,  may  be  resorted  to  along  with  the 
procuratory  of  resignation  at  any  distance  of  time  to  effectuate  a 
public  holding,  provided  the  mid-superiority  has  not  been  conveyed 
to  a  bond  fide  acquirer  by  a  title  exclusive  of  the  first  disponee's.     Of 
this  there  is  a  strong  example  in  Gheynev.  Smith,  7th  June  1832.  io8.  622. 
Here  there  had  been  possession  by  base  infcftment  upon  a  disposition 
with  double  holdings  for  more  than  forty  years,  when  the  disponee 
was  called  upon  to  take  an  entry,  not  by  his  author's  superior,  but 
by  the  representative  of  a  party  to  whom  the  author  had  granted  a 
second  disposition  of  the  same  subject,  and  who  had  first  executed 
his  procuratory,  and  obtained  a  charter  of  resignation,  whereby  it 
was  pleaded  that  the  first  disponee  was  excluded.     The  latter  dispo- 
sition, however,  was  found  on  examination  to  contain  in  its  clause 
of  warrandice  an  exception  of  the  prior  right,  which  was,  therefore, 
held  still  capable  of  being  used,  so  as  to  make  the  first  disponee 
hold  by  resignation  or  confirmation  immediately  of  the  common 
author's  superior. 

It  remains  to  remark,  that  although  the  disponer  obliges  himself  Dibponer 
to  infeft  by  two  manners  of  holding,  that  is  for  the  convenience  and-^'*'*^'"f  ^^,ZT 

•^  ,  ...  POSITION,  AND 

benefit  of  the  disponee.     In  questions  with  him,  the  granting  of  the  his  heir  not 
disposition  is  full  implement  of  the  disponer's  obligations,  the  essence  ^^er  tor 
of  the  transmission  being,  that  he  shall  give  to  the  disponee  the  disponek's 
means  of  .taking  his  own  place.     The  disponer's  heir,  therefore,  can-  '**^"^^* 
not  be  required  by  the  disponee  to  make  up  a  title,  in  order  that 
the  disponee  may  continue  to  hold  of  him.     This  was  tried  in  Dundas  M.  15035 ;  2 
▼.  Drummondy  10th  February  1796.     Here,  there  was  a  disposition     ^^'   ' 
with  procuratory  and  indefinite  precept,  on  which  the  disponee  was 
infeft  base,  but  did  not  enter  with  the  superior.     On  the  death  of  the 
disponer  the  superior  raised  an  action  of  declarator  of  non-entry 
against  the  disponee  to  compel  him  to  enter.     In  order  to  escape  the 
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expense  of  entering  as  a  singular  successor,  the  disponee  instituted 
an  action  against  the  heir  of  the  disponer  to  have  her  ordained  to 
enter,  and  against  the  superior  to  have  him  compelled  to  receive  her. 
But  the  Court  held  that  the  heir  could  not  be  obliged  to  enter.  This 
fixes  the  character  of  the  disposition  with  double  holding,  procu- 
ratoiy,  and  precept,  as  a  final  act  of  transmission  with  respect  to  the 
disponer's  engagements  to  the  disponee  ;  and  it  is  thus  suggested  as 
an  important  practical  rule  for  the  seller's  security,  that  the  disposi- 
tion should  contain  all  these  clauses  as  means  for  the  completion  of 
the  grantee's  title.  Trouble  is  thus  saved  to  his  heir,  for,  having  sold 
with  procuratorj  and  precept,  the  heir  is  not  bound  to  enter,  and,  if 
the  purchaser  fail  to  enter,  then  it  is  not  incumbent  on  the  superior 
to  make  the  disponer  s  heir  a  party  to  the  declarator  of  non-entry. 
7S.80i;2Ro88,  It  was  so  found  in  Magistratea  of  Dundee  v.  Kid^  26th  June  1829. 

Li.  O.  303* 

CoMPLETioR  OF  Hithorto  we  have  assumed  the  disponer  to  be  a  vassal  infeft  upon 
poNEB  BEING  tho  charter,  and  that  the  disponee  proceeds  to  complete  his  title. 
iNFEPT  BABE,     gy^^  ^y^q  supcrior  is  not  entitled  to  require  an  entry  to  be  taken  while 

the  fee  is  full,  or  he  may  neglect  to  exercise  his  right  when  it  does 
emerge.  Let  us  now  suppose  that  the  disponee  does  not  complete  his 
title,  but  that,  having  taken  sasine  upon  the  indefinite  precept  so  as 
to  divest  the  grantor  of  the  dominium  utile,  he  allows  his  title  to  stand 
upon  that  base  infeftment,  and,  while  it  is  in  that  condition,  sells 
to  another  party.  This  it  is  quite  competent  for  him  to  do,  and  his 
disponee  may  sell  to  another,  and  so  on  without  limit  These  dis- 
positions, if  followed  by  infeftment,  will  each  in  its  turn  form  a  new 
subinfeudation.  We  are  now  then  to  consider  the  case  of  transmis- 
sion, where  the  disponee  is  infeft  base.  He  will  convey  in  the  same 
manner  as  if  he  were  publicly  infeft  by  a  disposition  containing  obliga- 
tion to  infeft  a  m£  or  de  me,  procuratory  of  resignation,  and  indefinite 
precept,  llow  is  the  new  purchaser  to  complete  his  title  ?  We  must 
attend  to  the  feudal  relations  of  all  the  parties.  These  are  the  supe- 
rior, the  vassal,  the  subvassal,  and  the  disponee.  Can  the  title  be 
completed  by  resignation  ?  The  disponee  has  right  by  the  assigna- 
tion of  writs  to  the  procuratory  of  resignation  granted  by  the  vassal 
to  the  subvassal,  and  that  is  a  good  warrant,  being  granted  by  a  vas- 
sal holding  immediately  of  the  superior.  But  if  he  proceeds  thus, 
what  does  he  resign  ?  Only  the  estate  which  remained  in.the  vassal 
after  he  was  divested  of  the  dominium  utile  by  the  subvassal's  sasine 
This,  therefore,  would  be  to  make  up  a  title  only  to  the  mid-superio- 
rity, and  the  property  would  continue  a  separate  estate.  But  there 
is  a  procuratory  in  the  subvassal's  disposition  to  him.  Can  he  use 
that  ?  Clearly  not,  as  the  title  stands.  For,  as  the  subvassal  did  not 
hold  of  the  superior,  he  could  not  authorize  resignation,  which  can 
only  be  done  by  an  entered  vassal     But  that  defect  will  be  removed 
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by  raising  the  subvassal  into  the  rank  of  vassal.     Confirmation  of  Completion  of 
the  subvassal's  sasine  makes  him  hold  immediately  of  the  superior,  g™'  J^'J^*^* 
and  then  his  warrant  to  resign  becoming  effectual,  his  disponee's  babe  :— 
title  may  be  completed  by  resignation.     These  effects  are  both  pro- 1-  Bt  chartbb 
duced  by  one  writ — the  charter  of  resignation  and  confirmation,  in  ^k^^^pirma* 
which  the  resignation  appears  first,  the  qfiwquidem  bearing  that  the  tion. 
lands  formerly  belonged  to  the  subvassal,  holden  by  him  immediately 
of  and  under  the  superior  by  virtue  of  the  confirmation  afterwards 
inserted.    It  contains  a  precept  of  sasine,  infeftment  upon  which 
completes  the  disponee's  title.     The  study  of  this  form  will  materi- 
ally conduce  to  an  accurate  perception  of  the  feudal  rules.     The 
main  feature  is  the  effect  of  the  latter  part  in  making  the  subvassal 
hold  of  the  superior,  and  so  capacitating  him  to  grant  a  valid  warrant 
for  resigning,  which  receives  effect  in  the  first  part  of  the  charter. 


[The  charter  of  resignation  and  confirmation  is  now  practically  superseded.  This  crabter 

NOW  SOPBRSEl)- 
ED  IN  PRACTICE. 


Section  9  of  the  Titles  to  Land  Act,  1858,  declares  that  a  writ  of  resignation  ^^^  sopersei*- 


written  on  any  conveyance  of  lands,  in  the  form  of  the  schedule,  shall  operate 
a  confirmation  of  all  prior  writs  and  instruments  necessary  to  be  confirmed  in 
order  to  complete  the  investiture,  and  by  §  39  of  the  Act  of  1860  the  same 
effect  is  operated  by  charters  of  resignation.] 


But  there  is  another  mode  of  completing  this  title,  simpler  in  its  2.  Br  charter 

op  conpikm 
tion  ont.y. 


form,  and  which,  as  it  is  by  the  operation  of  the  Lands  Transference  *^'  ^*""'*^ 


Act  more  succinct  and  less  expensive,  will  probably  be  the  most  fre- 
quent in  practice.  The  disponee  of  the  subvassal  takes  infeftment 
upon  the  precept  in  his  disposition,  and  then  obtains  a  charter  of 
confirmation.  By  the  previous  practice  every  disposition  and  sasine 
from  the  last-entered  vassal  down  to  the  receiver  of  the  entry  was 
specially  narrated  and  confirmed,  the  subordinate  base  fees  (of  which 
there  are  two  in  the  case  before  us)  being  thus  evacuated,  and  the 
last  infeftment  made  publia  The  same  effect  is  now  produced  by 
confirming  only  the  last  sasine  according  to  the  form  authorized  by 
the  Lands  Transference  Act. 

[Ckmfirmation  will  now  generally  be  taken  by  writ  of  confirmation  written 
GQthe  recorded  conveyance  or  instrument  in  virtue  of  the  Titles  to  Land  Act, 
1858.     See  tupra,  p.  633.]  §  7. 

There  are  thus  two  ways  to  complete  the  title  when  the  disponer 
holds  base,  and  these  are  equally  applicable,  whatever  may  be  the 
number  of  base  infeftments  interposed  between  the  last  public  infeft- 
ment and  the  disponee — the  one,  by  resignation  and  confirmation,  in 
Hich  the  disponer's  right  is  by  confirmation  made  public,  so  that 
'wipiation  may  effectually  be  made  upon  his  procuratory — the  other 
l>7  confirmation  alone. 
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We  have  thus  considered  three  forms  of  transmission: — (1.)  By 

disposition  authorizing  a  public  holding  ;  (2.)  By  subinfeudation ; 

and  (3.)  By  disposition  with  double  manner  of  holding.     In  all  these 

cases  it  is  assumed  that  the  disponer  was  infeft  either  by  a  public  or 

a  base  right.     We  shall  now  inquire,  how  the  transmission  is  made 

when  the  disponer  is  not  infeft. 

CoNTETAKCE         It  will  bc  fouud  stated  by  Mr.  Erskine  that  not  only  complete  feudal 

RroHTTo'uAHii.  Hghts,  but  incomplctc  personal  ones  also,  are  capable  of  transmission, 

ii.  7. 26.  ^^  charters  or  dispositions  not  perfected  by  sasine.     When  by  the 

transference  of  such  rights  the  acquirer  obtains  an  assignation  of  the 

unexecuted  warrant  of  sasine  or  resignation,  he  can  by  the  use  of 

that  warrant  render  his  right  real  by  infeftment.     This  right  being 

personal,  the  proper  form  of  transmission  is  the  assignation  ;  but  the 

deed  employed  is  known  as 


WORDS  HOT 
E8BKKTIAI.. 


DispoHiBo  The  Disposition  and  Assignation. — It  is  so  called,   because  the 

grantor  dispones  the  lands  by  a  dispositive  clause,  as  if  he  were  infeft, 
besides  assigning  the  warrant  which  is  to  enable  the  disponee  to  obtain 
infeftment.  Disponing  words,  however,  are  not  essential  ;  and  it  is 
the  transference  of  the  warrant,  with  the  expressed  design  that  the 
assignee  shall  through  it  obtain  infeftment,  that   constitutes  tbe 

1C93,  c.  35.      essence  of  this  conveyance.     Before  the  end  of  the  17th  centuiy,  this 
mode  of  conveyance  was  subject  to  great  inconvenience  from  the  ope- 
ration of  the  rule  of  law  by  which  a  mandate  falls  upon  the  death  of 
either  mandant  or  mandatory,  a  rule  which  prevented  the  execution 
of  the  procuratory  of  resignation  or  precept  of  sasine  after  the  decease 
of  either  the  granter  or  grantee.     We  have  elsewhere  had  occasion  to 
observe  that  this  rule  was  never  with  propriety  applied  to  cases  io 
which  the  mandate  was  intended  to  benefit  the  party  receiving  it,  and 
no  injury  could  result  to  the  estate  or  representatives  of  the  granter 
by  the  use  of  his  authority  after  his  death.     Nevertheless  the  role 
was  held  inflexible,  and  was  enforced  upon  the  death  of  the  receiver, 
as  well  as  of  the  granter — in  which  event,  consequently,  no  real  rigkt 
could  be  acquired  without  judicial  proceedings  against  the  heir  of  tk 
granter,  or  at  the  instance  of  the  grantee's  heir,  in  order  to  have  tbe 
disponer's  representative  vested  and  capacitated  to  grant  a  new  ln^ 
rant,  oc  to  have  one  judicially  supplied,  or,  on  the  other  hand,  toobttis 
a  new  warrant  in  favour  of  the  grantee's  heir.     It  was  to  remeif 
these  inconveniences  that  the  Act  1693,  cap.  35,  was  passed,  dedaiioK 
that  procuratories  of  resignation,  and  precepts  of  sasine,  should  cob- 
tinue  in  force,  and  be  sufficient  warrants  for  resignation  and  sasineis 
favour  of  the  grantees,  and  their  heirs,  assignees,  and  succcsaori) 
having  right  by  general  service,  disposition  and  assignation,  or  adja- 
dication,  as  well  after  as  before  the  death  of  the  granters^  or  parties 
to  whom  they  are  granted,  or  both.    This  Statute  has  always  been 
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regarded  as  one  of  the  most  remarkable  improvements  in  the  history 
of  conveyancing  in  Scotland. 

A  personal  right  to  lands  with  an  unexecuted  procuratory  of  resig-  Pebbowal 
nation  may  be  effectually  transferred  by  a  simple  assignation  of  the  ^^^  ^^^  **" 
procuratory,  provided  the  purpose  of  the  assignation,  as  intended  to  bt  assignation 
transmit  the  right,  and  to  enable  the  assignee  to  obtain  infeftment,  be  2I„^f^°*^' 

,    ,  ^  O  '  TOKY. 

explicitly  stated  ;  Renion  v.Anstruther,  5th  December  1837,  affirmed  le  S.  184;  2 
18th  August  1843.  In  the  report  of  the  appeal  will  be  found  the  ^4!%^^^;^ 
form  of  an  assignation  in  the  most  simple  terms,  which  is  held  by  the  L.  d  435. 
Judges  to  be  sufficient  to  effect  this  transference ;  and  the  whole 
opinions  of  the  Judges  in  this  case  are  instructive.  It  was  a  con- 
veyance by  entail,  made  in  the  form  of  a  procuratory  of  resignation, 
with  obligation  to  infeft,  and  a  general  assignation  of  writs.  The 
title  of  the  maker  of  the  entail  consisted  of  a  right  to  an  unexecuted 
procuratory  of  resignation  ;  and  it  was  here  taken  for  granted,  that  the 
procuratory  was  transmitted  by  the  general  assignation  of  writs,  as 
effectually  as  if  it  had  been  specially  assigned.  The  general  doctrine 
now  under  consideration  was  also  here  established,  that  an  assigna- 
tion of  the  personal  right,  in  combination  with  a  procuratory  of  re- 
signation and  an  obligation  to  infeft,  or  either  of  these,  or  with  terms 
otherwise  sufficiently  expressive  of  the  grantor  s  intention  to  transfer 
the  procuratory  so  as  to  enable  the  assignee  to  obtain  infeftment,  is  a 
sufficient  conveyance.  There  was  here,  it  will  be  observed,  not  only 
an  unexecuted  procuratory  assigned,  but  a  second  procuratory  exe- 
cuted by  the  grantor  of  the  assignation.  The  second  procuratory  was 
held  to  amount,  in  such  circumstances,  to  a  mandate  in  favour  of  the 
assignee  to  execute  the  first. 

But  the  ordinary  form  of  conveyance,  in  transmitting  a  personal  Form  ok  dispo- 
right  to  lands,  is,  as  we  have  stated,  a  disposition  and  assignation,  the  ""l^Z^^^. 
latter  term  indicating  the  personal  nature  of  the  right.     The  deed  is  yi^  ^ew  form, 
in  the  same  form  as  an  ordinary  disposition,  with  an  obligation  to  ^V*"*!  P-  ^^ 
infeft  by  two  manners  of  holding,  and  all  the  other  clauses  which  we 
kave  reviewed,  but  omitting  the  procuratory  of  resignation  and  precept 
of  sasine,  which  already  exist  in  an  unexecuted  form,  and  are  to  be 
transferred  to  the  disponee.     In  the  clause  of  assignation  of  writs,  it 
^as  usual  by  the  previous  practice,  after  the  general  terms  of  assign- 
i^t,  to  insert  a  special  assignation  of  the  unexecuted  procuratory 
^^  precept,  specified  by  reference  to  the  disposition  containing  them, 
^kich  was  described  by  the  names  of  the  grantor  and  grantee,  and 
^  date.     Such  a  special  assignment  it  is  now  unnecessary  to  insert, 
Wause  the  general  clause  prescribed  by  tlie  Land  Transference  Act 
^  declared  by  the  3d  section  to  import  an  absolute  and  unconditional 
^ignation  to  the  writs  and  evidents,  and  to  all  open  procuratories 
^d  precepts  therein  contained,  to  which  the  disponer  has  right 
The  effect  of  this  deed  is,  of  course,  only  to  transfer  to  the  receiver 
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the  same  personal  right  which  belonged  to  the  granter,  for,  as  the 

latter  had  no  real  right,  it  is  impossible  that  his  transmission  can  bj 

Effect  of  dib-  itself  impart  a  real  right  to  the  disponee.     It  contains,  however,  the 

AjawaiATioiif     nieans  of  making  the  right  real,  and  any  delay  in  doing  this  is 

attended  with  danger  from  two  sources,  viz., — 1.  A  second  disposition 
by  the  granter  of  the  warrants  assigned,  if  first  completed  by  infeft- 
ment,  will  exclude  the  assignee,  and  leave  him  dependent  for  indem- 
nification upon  the  warrandice.     The  claim  of  warrandice  will  lie  not 
only  against  the  granter  of  the  two  dispositions,  but  also  against  the 
disponee  who  assigns  his  procuratory  and  precept,  for  he  is  liable  for 
his  author's  deeds,  if  these  shall  be  made  real  by  infefkment  before 
M.  16637.         the  assignee  is  infeft;  Dewar  v.  Aitken^  I7th  July  1780.     2.  The 
Pabtt  who      second  hazard  is  a  subsequent  assignation  of  the  unexecuted  procn- 
hiTrioht  MAL  ^**'^'*y  ^^^  precept,  completed  by  infeftment  before  the  first  assignee 
PREFURKD.       is  infeft.   Assignations  to  debts  are  preferable,  not  according  to  their 

dates,  but  according  to  priority  of  intimation — a  rule  founded,  as  Mr. 
Ross  observes,  not  upon  reason,  but  upon  expediency,  in  order  to 
prevent  fraud  by  secret  transmissions.  There  are  no  means,  however, 
of  establishing  such  a  criterion  of  preference  in  the  transmission  of 
personal  rights  to  land,  there  being  no  debtor  to  whom  intimation 
could  be  made,  and  the  early  judgments  of  the  Court  were  incon- 
sistent, it  having  been  decided  in  1676,  that  the  assignation  of  an 
incomplete  real  right  had  no  effect  in  competition  with  a  party  who 
had  completed  his  right  by  infeftment,  while  a  contrary  judginent 
was  pronounced  in  1 699.  The  former  rule  certainly  involved  the  true 
principle,  inasmuch  as  it  made  the  preference  to  depend  upon  the 
attainment  of  a  real  right  by  infeftment  The  holder  of  a  personal 
right  is  never  fully  divested,  until  his  assignee  is  infeft,  and  the  real 
right,  as  we  have  seen,  remains  in  the  granter  of  the  procuratory  and 
precept,  until  he  is  divested  by  the  infeftment  of  another.  The  pre- 
M.  2848;  2  fercnce,  therefore,  is  to  him  who  sliall  first  by  infeftment  carry  the 
Ro8i,L.C.4io.  real  right  out  of  the  party  last  infeft  into  his  own  person  ;  BM  v. 

Gartshore,  22d  June  1 737.  This  was  the  case  of  an  estate  purchased 
at  a  judicial  sale.  The  purchaser  extracted  the  decree  of  sale,  bat 
did  not  take  infeftment,  and  assigned  his  personal  right.  Thereafter, 
a  creditor  of  the  purchaser  adjudged  from  him  his  right  under  the 
decree  of  sale,  and  obtained  infeftment  upon  the  adjudication  before 
the  assignee  was  infeft ;  the  adjudger  s  real  right  was  held  to  be  pre- 
ferable. Qenerally,  a  personal  right  remaining  unfeudalized  is  sub- 
ject to  the  hazard  of  being  excluded  by  the  creation  of  a  real  right  in 
another  party,  who  may  not  be  bound,  or  not  be  able,  although  bound, 
16  D.  860.  to  validate  the  personal  right.  An  example  is  presented  in  Lawrie 
or  Boyea  v.  Lawrie,  10th  March  1 854.  There  a  party  in  1 796  obtained 
a  disposition  of  lands,  but  was  not  infeft  In  1830,  the  heir  of  the 
disponer  served,  and  was  infeft;  and  in  1839,  he  became  bankrupt 
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and  was  sequestrated.  By  force  of  the  statutory  transmission  the 
trustee's  title  was  held  complete,  and  free  of  any  obligation  to  convey 
to  the  disponee  of  1796.* 

How,  then,  is  the  disponee  of  a  personal  right  to  complete  his  title  ?  How  does  dis- 
If  the  right  assigned  stands  upon  a  charter,  his  only  course  is  to  take  bomal  right 
infeftment  upon  the  charter.     The  instrument  is  the  same  as  in  the  ^^^^  ""  **^^^ 
ordinary  case,  with  the  addition,  that,  in  order  to  warrant  the  notary  ^*^  *'*/''^ 
to  pass  infeftment  in  his  favour,  the  disponee  must  produce,  or  cause  mknt  ohly. 
to  be  produced,  to  him,  not  only  the  charter  containing  the  precept, 
but  the  disposition  and  assignation,  or  other  deed,  whereby  he  acquires 
right  to  the  charter  and  precept,  and  the  production  of  these  must  bo 
set  forth  in  the  instrument.     If,  again,  the  personal  right  is  contained  2.  Bt  charter 
in  a  disposition  with  unexecuted  procuratory  and  precept,  then,  if  and  u?fwt-'°" 
the  granter  was  infeft  public,  the  assignee  may  complete  his  title  mki«t. 
either  by  resignation  or  confirmation.    He  may  resign  upon  the  pro- 
curatory, and  obtain  a  charter  of  resignation,  which  will  set  forth  in 
the  qucequidem  both  the  disposition  by  the  last-entered  vassal,  and 
the  disposition  and  assignation  in  favour  of  the  receiver  of  the  charter. 
Infeftment  upon  this  charter  will  constitute  a  complete  public  right. 
But  the  disponee  may  prefer  (and  this  will  be  the  general  course,  3.  Br  ikfeft. 
since  it  avoids  the  immediate  expense  of  an  entry  with  the  superior)  chartbr^of 
to  take  infeftment  immediately  upon  the  unexecuted  precept  of  cohfirmatiok. 
sasine,  setting  forth  in  the  instrument,  as  already  directed  in  the  case 
of  a  charter,  not  only  the  deed  containing  the  precept,  but  the  dispo- 
sition and  assignation,  or,  as  it  is  called  by  Stair,  and  in  our  familiar 
law  language,  the  mid-couples,  which  connect  him  with  the  precept. 
He  will  thus,  if  the  disposition  authorizes  an  alternative  holding,  im- 
mediately divest  his  author  of  the  personal  right,  and  the  granter  of 
the  disposition  of  the  dominium  utile,  and  his  title  may  be  made  public 
at  any  time  by  charter  of  confirmation,  which,  under  the  previous 
practice,  would  have  set  forth  the  disposition,  the  mid-couples,  and 
the  sasine,  but  will  now,  in  terms  of  the  Lands  Transference  Act, 
specify  the  sasine  alone.f   If  the  granter  of  the  disposition  containing  4.  By  charter 
the  procuratory  and  precept  was  not  publicly  infeft,  but  held  by  a  and^confirma-'' 
base  infeftment,  then  his  infeftment  must  be  confirmed,  in  order  to  tioh;  or  by  in- 
validate  the  procuratory,  if  the  acquirer  of  it  desires  to  enter  by  charter  of 
resignation,  which  he  will  then  accomplish  by  obtaining  a  charter  of  confikmation. 

*  This  case  shows  that  there  is  a  distinction  between  a  personal  right  to  lands,  and  a 
menjui  crediH  to  demand  a  valid  charter.    See  also  Edmond  ▼.  MagUtrcUes  of  Aberdeen,  18  D.  47  ; 
16th  Korember  1866,  the  circumstances  of  which  case  will  be  found  stated  evpra,  p.  259,  3  Macq.  App. 
Bote,  affinned  26th  February  1858.  ^^^' 

f  If  the  sasine  to  be  confirmed  should  not  be  '*  in  favour  of  the  person  receiving  such  10  &  11  Vict. 
\     "  charter,*'  as  in  the  case  of  a  charter  of  confirmation  and  precept  of  dare  constat,  in  which  c.  48,  §  7. 
the  ancestor's  infeftment  is  confirmed,  it  seems  necessary  to  adhere  to  the  form  previously 
IB  me.    A  precept  of  dare  constat,  however,  now  of  itself  operates  as  a  confirmation  of  the 
wlMle  deeds  and  instruments  necessary  to  be  confirmed  in  order  to  complete  the  investiture. 
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Seetupro,        resignation  and  confirmation  in  the  form  we  have  already  described, 

P*  ^^'  taking  care  to  set  forth  the  mid-couples  along  with  the  disposition 

in  the  qacequidem^  which  is  advisable,  though  not  essential     Or,  the 

granter  of  the  precept  being  infeft  base,  the  acquirer  of  it  may  also 

take  a  base  infeftment  in  his  own  favour,  setting  forth  in  the  instra- 

mcnt  his  right  to  the  precept,  and  then  confirmation  of  his  own 

infeftment  will  complete  his  right  as  holding  immediately  of  the 

superior. 

AuTHosiTTOF       ^j^e  maj  notice  here,  that,  although  production  must  be  made  to 

wimwioNBR    the  notary  of  all  the  links  which  connect  the  party  infeft  with  the 

HEED  NOT  BMTKR  warrant,  that  rule  is  not  extended,  so  as  to  render  it  necessary  to  set 

forth  the  authority  of  a  factor  or  commissioner,  when  the  disposition 
M.  8871.  is  executed  under  powers  granted  by  the  disponer ;  Proctor  v.  Car- 

negy,  14th  May  1796.  It  was  here  decided  not  to  be  a  fatal  objec- 
tion, that  the  sasine  neither  narrated  the  commission,  nor  bore  pro- 
duction of  it  to  the  notary. 

Dbduotiok  of  The  enactment  of  the  Statute  1 693,  cap.  35,  preserving  procura- 
leaa'^^c^S!"'  tories  and  precepts  in  force  after  the  death  of  the  granters  and  gran- 
tees, was  made  conditional  upon  this  important  provision,  *'  that  the 
*'  instruments  of  resignation  and  seisins,  taken  after  the  death  of 
**  either  party,  express  the  titles  of  those  in  whose  favour  the  resig- 
"  nation  is  made,  and  to  whom  the  sasine  is  granted,  and  that  the 

1.  In  the  case  "  same  be  deduced  therein  ;  otherwise  to  be  void  and  nulL*'  This 
OF  SASINE?.       statutory  nullity  must  be  carefully  kept  in  view.     Its  application  in 

the  case  of  sasines  is  clear,  and  has  never  formed  the  subject  of 
doubt  In  expeding  infeftment,  therefore,  in  favour  of  any  party 
after  the  death  of  him  to  whom  the  precept  was  granted,  there  must 
be  produced  to  the  notary,  and  he  must  set  forth  in  his  instrument, 
not  only  the  deed  containing  the  precept,  but  the  mid-couple  or  other 
right,  whether  it  be  a  disposition  and  assignation,  a  general  service, 
a  general  disposition,  or  an  adjudication,  which  gives  the  party  infeft 
right  to  use  the  precept.     If  this  is  neglected,  the  sasine  will  be  null 

2.  In  the  cask  But  with  respect  to  instruments  of  resignation,  there  was  not  room 
MENTs^op^BB-  ^^^  ^  ^^^^^  ^^  ^^^^^  ^^^  intelligible.  As  to  instruments  of  resignation 
aioNATioN  ad    ad  remanentiam,  indeed,  there  could  be  as  little  doubt  as  in  the  case 

of  sasmes,  for  these  form  steps  of  the  title,  as  important  and  indis- 
pensable as  the  sasine,  and  it  is  therefore  certain  that,  if  in  an  in- 
strument of  resignation  ad  remanerUiam  taken  after  the  death  of  the 
grantee  of  the  procuratory  it  should  be  omitted  to  set  forth  the  title 
by  which  the  user  of  the  procuratory  obtained  right  to  it,  the  omis- 

3.  In  the  case  sion  would  infer  a  nullity  in  the  instrument.  Instruments  of  resig- 
*inf^^em^^^^  nation,  however,  never  formed  an  essential  part  of  the  title  when 

the  resignation  was  in  favorem,  so  that  the  lands  did  not  remain 
with  the  superior.     Such  instruments  do  not  appear  to  have  been 
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niformly  prepared  at  any  time ;  and,  when  they  were  used,  it  was 
ot  to  constitute  steps  in  the  progress,  but  to  give  those  in  whose 
tvour  they  were  expede  a  ground  of  action  against  the  superior  to 
ompel  him  to  complete  their  entry.  The  instiniment  was  evidence 
r  the  fact  of  the  resignation,  and  of  the  superior's  acceptance  of  it, 
hich  imported  an  obligation  upon  him  to  infeft  the  resignatary.  As 
mg  as  the  instrument  of  resignation  infavorem  was  used  for  this 
urpose,  or  for  any  purpose,  its  validity  would  clearly  depend  upon 
3  compliance  with  the  statutory  provision  in  the  insertion  of  the 
Arty's  title,  when  he  resigned  upon  a  procuratory  after  the  death 
r  the  receiver  named  in  it  After  the  Heritable  Jurisdictions  Act, 
0  Geo.  IL  cap.  50,  it  is  evident,  that  instruments  of  resignation  in 
ivorem  could  serve  no  purpose  whatever  to  the  grantee  of  a  procu- 
itory,  for  he  was  empowered  by  that  Act  to  charge  the  superior  to 
iter  him.  Accordingly,  they  have  since  fallen  into  disuse,  and  are 
ever  met  with  in  modem  practice.  At  the  same  time  a  notion  has 
revailed  in  some  quarters,  that,  as  the  Statute  requires  the  title  to 

3  deduced  after  the  grantee's  death,  and  that  only  in  the  instru- 
ent  of  resignation,  which  alone  is  the  object  of  the  statutory  nullity, 
ich  instruments  were  indispensable  in  the  particular  case  of  a  title 
cpede  after  the  death  of  the  receiver  of  the  procuratory.  That 
.ea,  it  appears,  continued  to  be  entertained  even  after  the  Infeft- 
ent  Act  of  1845,  which  in  its  9th  section  abolishes  instruments  of 
isignation  infavorem  without  distinction,  upon  the  ground  that,  as 
(parate  instruments,  they  were  intended  merely  to  connect  the 
rocuratory  with  the  charter  of  resignation,  and  that  they  are  now 
irely  used  in  practice,  and  are  wholly  unnecessary.  The  question, 
owever,  has  now  been  tried,  and  the  sufficiency  of  the  title  sus- 
dned,  although  no  instrument  of  resignation  was  ever  prepared  or 
Ktended ;  Renton  v.  Anstruther^  14th  November  1848.    The  opinions  n  d.  37 ; 

f  all  the  Judges  were  taken  in  this  case,  and  should  be  carefully  ^  Rosa,  L.  c. 
enised. 

While  the  use  of  instruments  of  resignation  infavorem  was  given  Dkduotiok  of 
ip^  the  practice  was  adopted  of  observing  the  statutory  direction  by  '^^'^^ '»  c«^«- 
Kabodying  the  deduction  of  titles  in  the  charter,  and,  accordingly,  by  natiok  ;  8  A  9 
tthersal  custom  the  qucequidem  sets  forth  all  the  titles  of  those  in  Vict.  c.  36. 
*lioie  favour  procuratories  to  deceased  grantees  are  executed.     The 
liftctice,  as  we  shall  presently  find,  is  now  sanctioned  by  Statute,  but 

4  was  previously  conceived,  that  the  neglect  of  it  exposed  the  titles 
lithe  operation  of  the  nullity.  This  question,  however,  was  also  tried 
m  the  case  of  Renton  last  cited ;  and  it  was  the  opinion  of  the  Court, 
Alt  the  omission  of  deeds  in  the  qucequidem  does  not  imply  a  nullity, 
ftl  nullity  being  by  the  terms  of  the  Statute  applied  to  instruments 
p  resignation  only.  At  the  same  time,  the  practice  of  accurate 
Miction  was  distinctly  approved,  as  one  which  no  experienced 

42 
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Conveyancer  or  Counsel  would  overlook,  and  it  now  rests  upon 
statutory  authority,  the  Infeftraent  Act,  8  &  9  Vict  cap.  35,  enact- 
ing in  §  9,  that  the  deduction  of  titles,  required  by  the  Act  1693  to 
be  made  in  the  instruments,  shall  from  and  after  the  date  of  the  Act 
be  made  in  the  charter  of  resignation. 

Wabrant  op  In  the  transmission  of  the  personal  right  we  have  pointed  out,  that 
pTrt^not^in-^  the  proper  form  of  conveyance  is  to  assign  the  existing  unexecuted 
FEFT.  procuratory  and  precept,  and  to  omit  these  clauses  in  the  disposition 

to  the  purchaser.  There  is  no  incompetency,  however,  in  taking  a 
procuratory  and  precept,  even  from  a  disponer  possessing  upon  the 
personal  title  ;  and  in  peculiar  circumstances  it  may  be  advisable  to 
do  so.  It  is  true,  that  infeftment  upon  the  warrant  of  a  party  who 
has  no  real  right  is  ineffectual ;  but  the  right  of  the  granter  may  be 
completed  afterwards  by  infeftment,  and  that  completed  right,  when- 
ever it  is  effected,  accresces  so  as  to  validate  the  infeftment  of  the 
grantee.  This  is  under  the  rule,  jtts  superveniens  auctori  cedii  succea- 
sori — a  principle  inherent  in  the  nature  of  warrandice,  which,  as  it 
obliges  the  disponer  to  make  good  the  disponee's  title,  necessarily 
Erek.  Inst.  ii.    binds  him  to  contribute  to  the  fortification  of  that  title  every  right 

which  shall  accrue  to  himself.  We  shall  have  occasion  to  revert  to 
the  doctrine  of  accretion  again  in  treating  of  the  conveyance  by  an 
heir  not  entered.  It  is  only  in  emergencies,  that  a  Conveyancer 
would  infeft  the  disponee  of  a  party  whose  right  is  personal,  as,  for 
example,  in  circumstances  of  urgency,  when  it  is  desired  to  take  a 
conveyance  for  the  sake  of  security,  but  the  titles  cannot  be  procured. 
By  infefting  the  disponee  there  is  laid  the  foundation  of  a  title  which 
may  be  validated  afterwards  by  sasine  in  favour  of  the  granter,  should 
his  right  prove  to  be  personal,  and  the  subsequent  completion  of  his 
right  will  accresce  first  to  the  first  infeftment  flowing  from  him,  agree- 
ably to  the  rule  which  will  presently  be  explained. 

It  is  to  be  remarked  here,  that  it  is  only  the  grantee  of  a  personal 
feudal  right  who  can  assign  its  warrants.  The  granter  after  executing 
the  disposition  has  no  longer  any  control  over  the  warrants.  They 
can  only  be  assigned  by  the  grantee.  An  attempt  to  assign  a  precept 
12  D.  19.  of  sasine  by  the  party  who  had  granted  it  was  found  inept^  in  Oamnudl 
V.  Cathcarty  13th  November  1849. 

New  porm  op  [The  Titles  to  Land  Act,  1858,  provides  a  new  form  of  assignation  for 
sTJ^^t^-*  the  transmission  of  unrecorded  conveyances.  The  assignation,  which  may 
c.  76  §  13.        ^®  either  a  separate  deed  in  the  form  of  schedule  I,  No.  1,  or  written  upon 

the  conveyance  in  the  form  of  schedule  I,  No.  2,  is  framed  in  accordance 
with  the  principle  expounded  in  the  text  (p.  652,  supra),  that  the  essence  of 
such  transmissions  is  the  transference  of  the  conveyance  by  the  person  feu- 
dally vested  containing  the  warrant  for  infeftment ;  and,  accordingly,  the  new 
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form  does  Dot  contain  words  disponing  the  lands,  bat  merely  assigns  the  nn- 
recorded  conveyance  described  by  the  names  of  the  parties  and  other  par- 
ticulars. The  schedule  contains  a  direction  to  state  also  the  term  of  the 
assignee's  entry,  "  and  other  particulars,  if  any  ought  to  be  specified ; "  under 
which  it  will  be  proper  to  insert  a  clause  of  assignation  to  writs  and  rents, 
and  the  other  subsidiary  clauses  as  in  the  disposition  and  assignation.  When 
the  assignation  is  apart  from  the  conveyance,  the  assignee  may  be  feudally 
vested  in  any  of  the  three  following  methods : — 

(1.)  The  conveyance  having  a  warrant  of  registration  thereon  in  the  form  Coitpletion  of 
of  schedule  A,  No.  2,  may  be  recorded  along  with  the  assio^nation,  which  '^^''^  "^heh 

111^.11.  1  1  -1.T     A88IONATION 

mast  be  aocketed  with  reference  to  the  warrant  on  the  conveyance.  No  beparatb. 
statutory  form  for  the  docket  is  prescribed,  but  its  terms  should  be  precise, 
clearly  identifying  the  conveyance  by  the  name  of  the  granter,  the  grantee, 
and  the  date.  In  the  event  of  there  being  more  than  one  assignation,  they 
most  be  all  docketed  with  reference  to  the  warrant  of  registration,  and 
recorded  along  with  the  conveyance. 

(2.)  By  expeding  a  notarial  instrument  in  the  form  of  schedule  E,  setting 
forth  the  conveyance  and  the  assignation,  and  by  recording  the  conveyance 
with  a  warrant  of  registration  thereon  along  with  the  instrument,  which  will 
he  docketed  with  reference  to  the  warrant. 

(3.)  The  form  which,  in  the  general  case,  will  probably  be  found  most  service- 
able is  to  record  a  notarial  instrument  in  the  form  of  schedule  B,  setting  forth 
generally  the  nature  of  the  deed,  and  containing  at  length  those  portions  by 
which  the  lands  are  conveyed,  and  by  which  real  burdens,  etc.,  are  imposed, 
and  also  setting  forth  the  title,  or  series  of  titles,  by  which  the  party  acquired 
lig^t  to  the  conveyance,  and  the  nature  and  extent  of  his  right.  The  nota- 
rial instrument,  when  in  this  form,  is  recorded  without  the  conveyance,  or 
any  warrant  or  docket. 

When  the  assignation  is  written  upon  the  conveyance,  the  assignee  is  When  assioha* 
vested  by  recording  the  conveyance  along  with  the  assignation,  and  a  warrant  "^^  writteh 
of  registration.  It  was  obviously  Intended  that  the  warrant  in  this  case 
should  be  in  the  form  of  schedule  A,  No.  1,  but  as  schedule  A,  No.  2,  is  the 
only  one  referred  to  in  the  13th  section  of  the  Statute,  it  is  doubtful  whether, 
if  the  conveyance  were  recorded  with  the  former  warrant,  -v^hich  is  that 
applicable  to  the  case,  the  registration  would  be  effectual.  The  difficulty 
might  be  obviated  by  using  both  forms  of  warrant,  and  by  docketing  the 
assignation  or  assignations,  but  that  would  be  a  clumsy  proceeding.  The 
preferable  mode  of  obtaining  infeftment  in  such  a  case  is  by  expeding  a 
notarial  instrument  in  the  form  of  schedule  B. 

It  most  be  borne  in  mind,  that  it  is  only  where  the  assignation  is  in  the 

ferm  of  schedule  I,  that  the  assignee  may  be  vested  by  recording  the  con- 

Teyanoe  and  the  assignation  without  a  notarial  instrument.     In  the  case  of  a 

1^    diqpoeition  and  assignation,  or  other  deed  of  transmission  not  in  the  statutory 

it   Ibnn,  the  title  may  be  completed  by  notarial  instrument  in  the  form  of 

y  Mhedole  B,  or  by  recording  the  conveyance  with  a  notarial   instniment  in 

the  form  of  schedule  K.J 
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12  D.  893. 


The  next  case  of  transmission  where  the  granter's  right  is  per- 
sonal is 

The  Disposition  by  an  heir  unentered, — The  heir  not  having  made 
up  his  title,  the  lands  are  in  hcereditate  jacente  of  his  ancestor,  out  of 
which  they  must  be  conveyed  by  an  act  voluntary  or  judicial,  and 
vested  in  the  heir,  before  he  can  grant  a  disposition  containing  the 
means  of  immediately  divesting  himself.  We  shall  afterwards  have 
occasion  to  examine  the  modes  of  conveying  heritable  property  from 
the  dead  to  the  living  by  service  or  precept  Until  that  is  done, 
no  conveyance  immediately  effectual  can  be  granted  by  the  heir, 
because  the  fee  is  in  his  ancestor's  hcereditas,  and  cannot  be  trans- 
ferred to  a  purchaser,  until  it  is  first  vested  in  his  own  person. 
Although,  however,  the  grantee's  right  cannot  be  made  instantly 
real,  that  is  no  hindrance  to  the  conveyance  being  immediately 
granted,  and  infeftment  taken  in  his  favour,  in  the  view  of  these 
being  validated  by  the  rule  jus  superveniens  upon  the  completion  of 
the  heir's  title. 

We  must  here  ascertain  the  condition  of  the  ancestor's  title. 

(1.)  If  the  ancestor  was  infeft,  the  heir  must  along  with  the  con- 
veyance of  the  lands  grant  authority  to  complete  his  own  titla  The 
mandate  may  be  separate,  or  it  may  be  inserted  in  the  disposition. 
The  grantor  is  designed  eldest  lawful  son  (or  otherwise)  and  apparent 
heir  of  the  deceased  heritable  proprietor.  Immediately  before  the 
obligation  to  infeft  there  is  a  clause  binding  him  to  procure  liimself 
upon  his  own  expenses  duly  and  lawfully  served  and  retoured  heir  to 
his  ancestor,  and  infeft  and  seised  in  due  and  competent  form.  After 
the  obligation  to  infeft  there  is  an  appointment  of  blank  procurators 
to  purchase,  procure,  and  obtain  the  grantor  infeft  as  heir,  by  service 
and  retour,  precept  of  dare  constat,  or  otherwise.  The  introduction 
to  the  precept  of  sasine  also  marks  the  condition  of  the  title  : — "  As 
'*  i/I  were  already  in/eft  and  seised,  and  then  as  now,  and  now  as 
"  then,  I  desire,**  etc. 

Upon  receiving  the  disposition  in  these  terms,  the  disponee  may 
take  infeftment,*  and  proceed  to  get  the  heir's  title  completed.  The 
effect  of  the  completion  is  to  convey  the  estate  from  the  hcereditas  of 
the  ancestor  into  the  heir's  person,  and  by  the  rule  jus  superveniens 
auctori  accrescit  successori,  it  instantly  passes  into  the  disponee  by 
virtue  of  his  prior  infeftment.  Fictione  juris  the  right  was  in  the 
heir  when  he  contracted,  and  the  disponee's  sasine  is,  therefore,  vali- 
dated from  its  date,  although  prior  to  the  heir  s  title.  The  general 
doctrine  of  accretion  is  strongly  exemplified  in  Olassford's  Executors 
V.  Scott,  9th  March  1850.  It  was  the  case  of  a  bond  of  annual-rent, 
granted  by  an  heir  of  entail  before  he  had  any  title,  and  without  the 
concurrence  of  the  heir  then  in  possession.     The  completion  of  the 

*  [Either  actually  by  sasine  or  constmctiTelj  by  registratioii.] 
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8  title  upon  a  conveyance  of  subsequent  date  was  held  to 
!  to,  and  validate,  the  bond.  The  effect  of  this  principle  in  a 
tion  of  infeftments  is  illustrated  in  the  case  of  Neilson  v.  M.  7773. 
',  22d  December  1 738.  There  the  common  debtor  had  granted 
infeftments  before  he  was  himself  infeft ;  and  the  question 
hether  his  infeftment,  when  it  was  taken,  had  the  effect  to 
em  all  in  pari  passu,  or  whether  they  were  preferable  according 
ity  of  date.  The  argument  will  be  found  stated  with  beau- 
harness,  that  all  the  competing  rights  were  derived  through 
le  author,  who  was  bound  by  the  rule,  jas  superveniens,  and 
dpcrsonali  exceptione  from  pleading  the  defect  of  his  own  right 
late  of  the  first  infeftment.  But  the  holders  of  the  posterior 
ents  derived  their  right  through  him,  and  they  were  also, 
•e,  debarred  from  pleading  that  defect.  The  Lords  prefened 
imants  according  to  the  priority  of  their  infeftments.  The 
rinciple  is  strikingly  illustrated  in  Paterson  v.  Kelly ,  10th  De-  M.  7776 ; 

1742.     Girdwood,  possessing  upon  a  personal  title  without  701."'    '    * 
ent,  granted  an  heritable  security  to  Kelly,  and  afterwards 
table  security  to  Paterson,  upon  which  Paterson  was  imme- 

infeft,  before  sasine  was  taken  on  the  first  bond.  Kelly, 
ring  that  Girdwood,  the  proprietor,  was  not  infeft,  obtains 
ent  to  be  taken  in  favour  both  of  Girdwood  and  of  himself, 
ese  infeftments  being  posterior  in  date  to  Paterson's,  the 
leld,  that  the  author's  infeftment  accresced  first  to  Paterson, 
erated  retrOy  so  as  to  validate  it  from  its  date.  It  makes  no 
ce  in  the  rule  that  the  common  author  is  not  infeft  until  a 
ition  arises.  His  infeftment,  whensoever  it  may  be  taken, 
es  first  to  the  sasine  first  in  date. 

Q  the  ancestor  had  only  a  personal  right  upon  a  disposition  2.  Dibpositiom 
>en  procuratory  and  precept,  we  might  proceed  in  the  same  teredIVhw?" 
if  the  heir  had  no  intention  to  sell,  and  make  up  his  title  by  ascestok  kot 
service  connecting  him  with  the  personal  right,  and  infeft-  ^^^^ 
a  the  base  right,  or  charter  of  resignation  and  infeftment  ; 
hich  the  author  would  be  in  a  position  to  grant  warrants  of 
tion  and  infeftment  himself.     Assuming  this  form  of  proce- 
'  be  adopted,  it  is  evident  that  the  heir  may  competently  at  once 
lisposition  with  procuratory  and  precept  himself,  and  that  the 
sent  completion  of  his  own  title  by  service  and  infeftment  will 
e  to  his  disponee's  sasine.    In  this  view  the  doctrine  of  Erskine  iDst.  ii.  7. 26. 
9pen  to  censure.     But,  in  the  case  supposed,  the  transference 
made  in  a  shorter  and  less  expensive  method.     The  heir  will 
k  disposition  not  containing  procuratory  or  precept,  but  assign- 
tie  in  favour  of  his  ancestor  which  are  still  unexecuted.     In 
0  Talidate  the  assignation,  his  title  to  these  warrants  must  be 
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made  up  by  general  service.  Tliis  can  be  done  either  before  or  after 
granting  the  disposition.  In  the  latter  case  he  will  grant  in  the  deed 
or  separately,  an  obligation  to  complete  his  title,  and  a  mandate  to 
the  disponee  to  expede  his  service.  The  service,  however,  must  be 
expede  before  the  disponeo's  infefbment,  because  it  must  be  expressed 
and  deduced,  along  with  the  heir's  disposition  and  assignation,  in  the 
sasine,*  in  compliance  with  the  Act  1693,  cap.  35  ;  and,  if  the  pur- 
chaser shall  prefer  at  once  to  enter  with  the  superior  by  resignation, 
the  charter  must  also  now  contain  the  deduction  of  titles  in  com- 
pliance with  the  Infeflment  Actf 

It  is  very  necessary  to  keep  in  view  the  effect  of  a  right  intended 
to  be  real,  derived  from  an  author  whose  title  is  only  personal,  and 
who  does  not  assign  his  personal  right,  but  grants  dispositions  with 
warrants  for  resignation  and  sasine,  in  the  same  way  as  if  his  right 
were  complete.  It  is  evident,  that  sasine  following  upon  [or  the  re- 
cording of]  such  warrants  can  have  no  effect  in  giving  the  disponee 
a  real  right  as  long  as  the  grantor  of  them  remains  uninfeft,  because, 
having  no  feudal  estate  himself,  he  is  incapable  of  imparting  one  to 
another.  The  fee  remains  vested  in  the  last  vassal  infeft,  and  the 
progress  of  its  transmission  is  interrupted  by  the  warrants  of  the 
last  vassal  remaining  unexecuted  with  the  party  to  whom  they  have 
given  a  personal  right  The  infeftment  of  that  party  will  at  any 
time  validate  his  disponee's  sasine  by  the  force  of  the  rule  jus  super- 
veniens.  But,  if  the  disponer  shall  die  without  being  infeft,  then  the 
disponee's  title  is  inept,  and  cannot  be  validated  by  completion  of 
his  author's  title  ;  for,  though  a  sasine  may  be  confirmed,  it  evidently 
cannot  be  taken,  after  the  death  of  the  party.  Of  this  important 
rule,  and  its  effects,  the  authorities  present  distinct  examples.  In 
Keith  V.  Orant,  14th  November  1792,  A.,  not  infeft,  granted  an 
heritable  bond,  with  warrant  of  infeftment  in  favour  of  B.,  who  was 
infeft.  On  the  death  of  A.,  his  heir  made  up  a  title.  It  was  held, 
that  the  heir's  title  could  not  accresce  to  validate  the  security,  be- 
cause it  flowed  a  non  hahente.  The  creation  of  a  right  in  the  heir 
could  not  impart  any  supervening  right  to  his  ancestor  who  was  dead, 
so  as  to  be  communicated  to  that  ancestor's  prior  deeds.  The  heir,  no 
doubt,  by  making  up  a  title,  became  bound  for  his  ancestor's  obliga- 
tions, as  representing  him,  but  that  is  a  liability  personal  to  the  heir 
independently  of  the  condition  of  the  predecessor's  title ;  and,  in  the 
case  supposed,  the  heir  of  necessity  passes  him  over  as  regards  any 
real  right,  for  the  estate  continues  vested  in  the  vassal  last  entered 
or  infeft,  and  the  heir  can  only  divest  him,  and  carry  the  right  into 

*  [Or  notarial  instrument.] 

f  [Or.  the  writ  of  resignation  must  contain  such  a  deduction  in  compUaace  with  the 
direction  in  schedule  (F)  of  the  Title's  Act  1858.] 
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<wn  person,  by  service,  not  to  his  ancestor,  who  had  no  real  right, 
,0  that  vassal,  or  by  using  the  warrants  granted  by  him.  These 
ants,  no  doubt,  must  be  taken  up  by  general  service  to  the  ances- 
1  whose  favour  they  were  granted.  But  what  is  the  purpose  and 
b  of  that  service  ?  It  is  to  enable  the  heir  or  his  assignee  to 
ey  the  real  right,  not  from  the  ancestor,  for  he  had  it  not,  but 

the  grantor  of  the  warrants  to  himself.  It  is  thus  clear  that 
i  never  is^  and  cannot  be,  a  real  right  vested  in  the  ancestor  wlio 
not  infeft,  and,  therefore,  no  jits  superveniens  can  be  derived  from 
to  validate  rights  which  he  has  granted.  The  same  principle  is 
ly  exhibited  in  another  form  in  Martin  v.  Wight,  3d  February  3  D.  485. 
,  where  a  precept  of  dare  constat  for  entering  an  heir  was  granted 
body  of  trustees,  all  of  whom  died  without  having  been  infeft. 

had,  however,  assumed  other  trustees,  in  whose  favour  infeft- 

passed,  and  it  was  contended,  that  this  completed  right  ac- 
ed  to  validate  the  precept,  inasmuch  as  the  trustees  were  one 

with  a  continuing  succession.    But  the  Court  held  the  precept 

null,  as  flowing  from  grantors  who  had  no  real  right. 


iving  thus  examined  the  different  modes  of  transmitting  the  Transmisaion 
3  of  the  vassal,  or  dominium  utile,  we  proceed  to  examine  the  Zl-^^-^i^^^'^ 
mission  of  the  superior's  estate ;  and,  in  the  first  place, — 


ESTATE. 


9  disposition  by  the  superior  to  the  vassal. — The  object  here  is  to  i.  Disposition 

itute  tlie  vassal  in  his  superior's  place,  so  that,  instead  of  holding  vImaI!^^*  ™ 

J  superior,  he  shall  henceforth  hold  of  the  over-lord  of  whom  the 

ior  holds.     In  order  to  this,  he  must  obtain  a  disposition  from 

iperior,  and  complete  his  title  like  any  other  purchaser. 

e  form  of  the  disposition  is  the  same  as  in  the  ordinary  case.  Form  of  deed. 

certain  variations  arising  from  the  peculiar  object  of  tliis  trans- 

5a     The  grantor  styles  himself  superior  of  the  lands,  and  by 

ispositive  clause  the  lands  themselves  are  disponed  ;  and  it  may 

sntioned,  although  it  is  not  at  all  necessary  to  do  so,  that  the 

Dee  is  already  vested  with  the  dominium  utile.    The  destination 

1  be  to  the  vassal,  with  the  same  heirs  substituted  as  in  the 

of  the  property,  in  order  that,  when  the  two  estates  are  com- 

,  the  destinations  may  harmonize.    The  chief  variation  is  in  the 

ilion  to  infeft.     There  is  no  room  here  for  alternative  holdings,  No  alterna- 

le  object  would  be  defeated  by  a  holding  de  me.    The  obligation,  ^^^  holdihob. 

fore,  is  limited  to  the  holding  a  me,  and  there  is  of  course  a  pro- 

ory  of  resignation.*    The  warrandice  is  limited  to  the  dominium 

)wn  by  excepting  the  feu-right  granted  by  the  disponer  or  his 

•tftct  this  object,  it  will  be  proper  to  specify  the  manner  of  holding ;  but  the  obliga- 
iiftft  need  not  be  inserted  ;  the  clause  will,  therefore,  be  simply  ^^  tohc  holden  a  mo." 
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predecessors  to  the   disponee  or  his  authors.     The  feu-daties  and 
casualties  may  either  be  assigned,  or  they  may  be  discharged,  since 
the  transmission  to  the  vassal  will  necessarily  extinguish  them  ;  and 
a  discharge  even  of  bygone  feu-duties  is  implied  by  granting  a  dispe- 
ll. 842.  sition  of  the  superiority  to  the  vassal  himself;   Earl  of  Argylev. 
M'Donuld,  14th  December  1676.     A  precept  of  sasine  is  in  practice 
usually  inserted  in  this  deed.   But  it  may  here  be  qualified  with  terms 
limiting  the  infeftment  to  a  public  holding.     [A  precept  of  sasine  is 
now  unnecessary.] 
Ck>MPLEnoif  OP      Upon  this  disposition,  as  in  the  case  of  transmission  of  the  feu  by 
TrTLBT"  *        ante  holding,  already  discussed,  the  title  may  be  completed  either  by 
charter  [or  writ]  of  resignation  followed  by  infeftment,  or  by  sasine 
upon  [or  registration  of]  the  disposition,  and  charter  [or  writ]  of  con- 
firmation.    We  must  now  remark  the  position  of  the  disponee.    He 
has  the  dominium  utile  by  the  feu-right,  holden  of  his  recent  superior, 
and  now  of  himself ;  and  he  has  also  the  dominium  directum  holden 
of  the  over-lord.     These  are  separate  estates  possessed  by  distinct 
titles.     If  they  are  destined  to  diflferent  classes  of  heirs,  they  will 
descend  separately,  according  to  their  respective   destinations.     If 
the  destination  be  the  same,  separate  titles  will  still  be  requisite 
effectually  to  carry  down  the  two  estates,  while  they  remain  separate. 
CoHBouDATioH      But  thoy  may  be  consolidated  into  one  estate  by  resignation  ad 
wirasura^^     r^^ci^^^iio,^'    The  dominium  directum  being  the  nobler  possession, 
RiouiTY.  and  the  main  trunk  from  which  the  feu  sprung,  it  remains  as  the 

permanent  estate.  The  party,  in  order  to  avoid  the  apparent  anomaly 
of  the  resignation  being  given  and  taken  by  the  same  person,  executes 
a  procuratory  of  resignation  ad  remanentiam,  which  bears,  that  he  is 
both  superior  and  proprietor,  and  appoints  procurators  to  appear  be- 
fore himself  or  his  commissioners,  and  to  resign  ad  remanentiam,  that 
the  rights  may  be  consolidated,  and  remain  inseparable.  An  instru- 
ment (the  form  and  requirements  of  which  we  have  already  discussed) 
being  expede  and  recorded,  the  right  is  completed  by  the  extinction 
of  the  vassal's  fee,  and  the  two  estates  being  united  descend  to  the 
same  heirs,  and  by  one  and  the  same  set  of  titles.*  This  mode  of  com- 
pleting the  titles,  where  the  dominium  eminens  and  the  dominium 
utile  come  as  separate  estates  into  the  same  person,  was  practised 
from  an  early  period,  and  it  received  judicial  sanction  in  the  important 
M.  15084 ;  caso  of  Bold  V.  Buchannan,  8th  March  ]  786  ;  affirmed  3d  April  1787. 
2U^3o''  ^'  Here,  the  superiority  and  property  were  held  by  separate  titles,  and 
^    '  no  consolidation  by  resignation  ad  remxinentiam  took  place.     The 

heir  entered  by  special  service  and  infeftment  under  the  Crown  s 
precept,  and  executed  an  entail.  But  after  his  death  the  heir-at-law, 
who  was  excluded  by  the  entail,  challenged  the  deed,  on  the  ground 

*  As  to  mode  of  consolidating  superiority  with  property  under  Titles  to  Land  Act,  1S58, 
videsypra^  p.  621. 
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lat  the  title  expede  carried  the  superiority  only,  and  that  the  pro- 
erty  being  still  in  hcBreditate  of  the  ancestor,  no  real  right  affecting 
;  had  been  carried  by  the  entail,  and  that  she  was  entitled  to  serve  to 
be  ancestor  last  vest,  and  to  take  the  property.  The  Court  sustained 
bis  argument,  and  reduced  the  entail.  This  decision  should  be  care- 
lily  studied,  for  erroneous  impressions  have  sometimes  been  received 
rith  respect  to  its  import.  It  has  been  supposed  to  imply,  that, 
rhere  the  two  estates  are  held  by  separate  titles,  a  disposition  of  the 
inds  will  bo  ascribed  to  the  nobler  title,  and  carry  the  superiority 
nly.  But  this  is  a  mistake.  By  the  decision  in  this  case,  the  supe- 
iority  only  was  carried,  because  it  alone  was  vested  in  the  maker  of 
he  entail  If  he  had  had  a  real  right  in  the  property,  there  is  no 
oubt,  that  the  same  conveyance  disponing  the  lands  "  >vith  all  right, 
title,"  etc.,  would  have  transmitted  that  estate  as  well  as  the  supe- 
iority,  although  held  by  separate  titles.  The  defect  in  the  entail, 
herefore,  was  only  a  consequential  result  of  the  want  of  consolidation. 
*he  first  effect  of  that  omission  was  to  leave  the  estates  dependent 
pon  distinct  transmissions,  so  that,  while  the  superiority  was 
arried  down  to  the  heir,  the  property  remained  in  hosreditate  of  the 
ncestor,  and  was  consequently  not  carried  by  the  heir's  disposition. 

In  describing  this  consolidation,  we  have  assumed,  that  the  vassal 
cquiring  the  superiority  was  publicly  infeft  in  the  property,  so  that, 
fter  being  infeft  in  the  superiority,  he  holds  the  property  imme- 
iately  of  himself.  It  is  only  where  this  is  the  case,  that  resignation 
d  remanentiam  can  take  place  at  once,  because  the  procuratory  must 
low  from  an  entered  vassal.  If,  therefore,  the  party  was  infeft  base, 
le  must  now,  as  superior,  confirm  his  own  sasine ;  and,  in  any  cir- 
mmstances,  the  title  of  the  property  must  be  so  completed  as  to  make 
Him  hold  directly  of  himself,  and  thus  become  capable  of  giving  an 
effectual  warrant  to  resign. 

The  case  of  Bald  shows  clearly,  that,  when  the  estates  of  superiority  Coksolidatiok 
tad  property  are  possessed  under  separate  titles,  consolidation  by  iJij^^JJ*"^**^* 
vnignation  ad  remanentiam  is  advisable,  in  order  to  obviate  risk  of 
error,  and  to  secure  the  transmission  of  both  estates  as  one  property, 
Md  by  one  title,  to  the  same  disponee.    That  rule,  however,  is  subject 
to  this  qualification,  that,  as  possession  for  forty  years  upon  charter 
*wl  sasine  forms  a  good  title,  so,  the  superior's  title  being  ex  facie 
■l*olute,  possession  by  him  in  the  absence  of  any  other  possession  or 
^  inconsistent  with  his  right  is  a  good  title  to  the  dominium  tUile. 
^  Middleton  and  Paterson  v.  Earl  o/Dunmore,  22d  December  1774,  M.  10944. 
*i  estate  having  been  forfeited  by  high  treason  on  the  part  of  the 
'••Bal  in  the  rebellion  of  1715,  the  superior  acquired  the  possession, 
*rt  failed  to  take  the  steps  prescribed  by  the  Act  1  Geo.  i.  cap.  20,  in 
*ier  to  make  up  his  title  to  the  property.     By  rights  flowing  from 
^  superior,  possession  was  had  for  more  than  forty  years,  and  a 
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purchaser  having  objected  to  the  sufficiency  of  the  progress,  the 
Court  held,  that,  ''  as  the  right  of  the  superior  is  a  right  to  the  lands 
''  ex  facie  simple  and  absolute/'  "  and,  as  the  right  of  the  vassal  is  no 
"  more  than  a  burden  upon  the  dominium  directum^  so,  when  the 
'*  superior  in  virtue  of  his  infeftment  of  the  lands  has  had  full  posses- 
"  sion  of  the  dominium  utile  for  the  space  of  forty  years  without  any 
"  challenge  or  interruption,  the  vassal's  right  is  thereby  totally  at  an 
"  end,  and  the  superior's  right  is  effectually  disburdened  of  it ;  his 
^^  possession  of  the  dominium  utile  for  the  space  of  forty  years  is  as 
''  effectual  for  extinguishing  the  right  of  the  vassal,  as  a  resignation 
^'  made  by  the  vassal  ad  perpetuam  remanientiam."  The  same  rule 
12  S.  74;  ^^^  applied  in  Lord  Elibank  v.  Campbell,  21st  November  1833,  so  as 
\Sl^* ^* ^'     ^^  subject  to  the  fetters  of  an  entail  the  dominium  utile  of  lands, 

whereof  the  superiority  only  was  included  in  the  entail  titles,  the 
property  having  been  possessed  by  the  entailer  upon  a  separate  base 
right.  Consolidation  was  here  held  to  have  taken  place  by  forty 
years'  possession.     This  doctrine  was  affirmed  by  the  House  of  Lords 

1  Rob.  App.      in  Qraham  v.  Bontine,  6th  August  1 840,  which  was  a  very  strong 

'?4T  *  3  Ross  wo 

L.  d  668.   '     exemplification  of  the  rule,  the  heir  of  entail  having  been  subjected 

in  an  irritancy  of  the  whole  estate,  for  selling  the  portion  which  had 
become  subject  to  the  fetters  only  by  prescription.     The  rule  was 

2  D.  159;         applied  to  fee-simple  titles  in  Wilson  v.  PoUok,  29th  November  1839, 
3^Ro88,  L.  C.     Lorj  Mackenzie  remarking,  that  the  doctrine  ought  to  be  limited  to 

the  case  where  the  two  fees  stand  destined  throughout  to  the  same 

series  of  heirs,  a  contrary  construction  being  applied,  where  a  right 

M.  11220;        is  hold  under  two  titles,  as  in  Durham  v.  Durham^  24th  November 

682*^"*  Rom      ^^^^y  where,  notwithstanding  possession  for  nearly  eighty  years  as 

L.  C.  531.   '     heirs  of  line,  effect  was  given  to  a  prior  destination  excluding  heirs 

portioners.  It  is  thus  firmly  settled,  that  prescriptive  possession  upon 
the  title  of  superiority  effectually  consolidates  the  property  with  that 
estate,  both  titles  being  to  the  same  heirs. 


We  are,  in  the  second  place,  to  consider  the  transmission  of  the 
superior's  estate  to  another  than  the  vassal 

2.  DispoBiTioK  Disposition  by  superior  to  stranger. — It  is  to  be  observed,  first,  that 
THiRD^ARTC.^  ^^  estate  of  superiority  can  only  exist,  so  as  to  be  capable  of  trans- 
mission, after  separation  of  the  property  by  charter  and  infeftment. 
The  estates  cannot  be  separated  by  words  or  description,  but  only  by 
actual  infeftment  detaching  the  property  from  the  original  plenum 
dominium.  It  was  attempted  in  vain,  therefore,  to  effect  a  separation 
by  conveying  the  dominium  directum  to  one  disponee,  and  the  domi- 
nium viile  to  another,  no  vassalage  having  been  created  by  infeft- 
L.  C.  sl^^*  ^^^^  '  N'orton  v.  Anderson,  6th  July  18ia 
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ere  by  the  investiture  of  a  vassal  a  dependency  has  been  created,  Superior  cam- 

NOT  niTKRDICI 
MID-SUPERIOR. 


iperior  is  subjected  by  the  principles  of  the  feudal  law  to  certain  ^^^  »terdict 


ints  in  the  disposal  of  the  dominium  directum.    These  do  not 

the  conveyance  of  the  superiority  to  the  vassal,  because  it  is  for 

'otection  of  his  rights  that  the  disabilities  referred  to  have  been 

ed.    They  are  founded  upon  the  general  principle,  that  aliena- 

f  the  superiority  can  only  be  made,  "  dummodo  vassaUi  conditio  Craig,  H.  ii,  35. 

sit  deterior."     Although,  therefore,  the  superior's  estate  may 

d  to  be  holden  of  the  Crown,  or  of  any  other  over-lord,  he  can- 

fter  granting  the  feu,  give  another  subaltern  right,  whereby  the 

[  would  be  made  subordinate  to  an  additional  superior.    This  is  Ersk.  Inst.  ii. 

Jlowed,  because  the  vassal  would  thus  be  removed  a  degree  ^'  ^' 

3r  from  the  lord-paramount,  the  disadvantage  of  which  is  mani- 

¥hen  we  consider,  that,  if  it  should  become  necessary  for  him  to 

^  an  entry,  which  upon  the  failure  of  the  immediate  superior 

icted  by  charging  the  whole  superiors  upwards  successively  until 

iches  the  Crown,  he  would  have  one  superior  more  to  charge,  if 

ection  were  permitted.    In  Crown  grants  the  introduction  of  an 

nediate  superior  was  prohibited  in  the  year  1400  by  an  Act  of  Thomson's 

rt  m. ;  and  the  same  rule  was  applied  to  subject-superiors  in    ^  '  '* 

las  V.  TorthoreU,  25th  June  1670,  and  the  subsequent  case  ofM.  15012. 

Wchbidiop  of  St.  Andrews  y.  Marquis  of  HunUy^  December  1682.  M.  15015. 

1,  in  a  succession  of  subordinate  estates,  an  intermediate  feu  has 

into  the  superior's  hands  by  forfeiture,  the  rule  under  discus- 
loes  not  prevent  his  bestowing  the  forfeited  estate  upon  a  new 
I9  because  the  inferior  vassals  are  not  reduced  to  a  lower  degree 
when  they  were  entered.  The  rule,  we  have  seen,  is  designed 
ird  the  vassal's  interest ;  the  objection,  therefore^  is  competent 
Q  only,  and  his  acquiescence  will  bar  challenge.  So,  in  Hotchkis  2  S.  70. 
Ucers  Trustees^  6th  December  1822,  the  vassal  having  acquiesced, 
I  found,  that  the  interjected  superior  could  not  be  deprived  of 
lu- duties  and  other  rights  of  superiority  by  a  party  acquiring  the 
ite  superiority. 

ere  is  this  further  qualification,  that  the  superior's  incapacity  is  But  superior 
)d  to  the  radical  right.     He  can  burden  the  dominium  directum  ^^^^^ 
securities  constituted  by  base  holding,  whereby  the  receivers  directum. 
a  right  to  levy  the  feu-duties  from  the  entered  vassals ;  Home  v.  M.  15077. 
i,  22d  January  1 794. 

e  other  restraint  upon  the  transmission  of  the  superiority  is,  Superior  oah- 
it  cannot  be  conveyed  in  divided  portions,  so  as  to  subject  the  ^rUumdireo- 
1  in  performance  of  the  services  to  more  than  one  superior ;  <ww»,  so  as  to 

of  Montrose  v.  Colquhoun,  31st  January  1781,  affirmed  19th  gupKRioRs. 
lary  1782  ;  and  to  the  same  effect  is  Graham  v.  Westenra^  23d  M.  8822. 
1826.     Upon  the  same  principle,  we  shall  afterwards  see,  that  a  4  S.  615. 
1  is  not  bound  to  take  an  entry  by  separate  portions,  when  the 
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superiority  descends  to  heirs-portioners.  But,  when  there  are  several 
subjects  held  by  separate  titles,  and  the  property  of  them  all  comes 
into  one  person,  and  the  superiority  into  another,  that  circumstance 
does  not  prevent  a  sale  of  the  portions  of  the  superiority  separately, 

M.  15015.  provided  they  have  never  been  blended  into  one  estate  ;  Dreghom  t. 
Hamilton,  5th  August  1774  ;  and,  even  although  the  separate  por- 
tions are  inserted  in  one  charter,  yet,  if  they  are  described  separately, 
and  have  distinct  clauses  of  reddendo^  the  superior  has  still  the  power 
of  separate  disposal.     A  sale  in  such  circumstances  was  redu(^  in 

F.  C.  Lamont  v.  Duke  of  Argyle,  etc.,  23d  June  1813;  but  the  decision 

was  reversed,  8th  February  1819.  It  is  not  a  multiplication  of  su- 
periors to  vest  the  dominium  directum  in  two  persons  pro  indivisQ, 
because  it  does  not  belong  to  them  in  severed  poiiions,  but  each  has 

15  S.  408.        a  common  right  to  the  whole  ;  Cargills  v.  Muir,  21st  January  1837. 

OBjBcnoN  OP    This  objection  may  be  obviated  by  stipulating  in  the  vassal's  charter, 

OF  BUPEwoTO,^"  that  the  superior  shall  be  at  liberty  to  convey  the  superiority  in 

HOW  oBYiATBD.  scparato  portions  as  he  shall  see  fit,  a  reservation  once  common  when 

the  elective  franchise  depended  upon  a  right  to  superiority  of  a  cer- 
tain value.  Where  the  vassal,  however,  has  consented  to  a  specific 
multiplication,  his  having  done  so  will  not  bar  him  from  objecting  to 

3  S.  17.  a  subsequent  and  different  multiplication  ;  Mure  v.   Westenrct,  18th 

May  1824 ;  nor  is  the  objection  excluded  by  a  division  of  the  liferent 

2  S.  90a  of  the  superiority  having  subsisted  for  forty  years ;  Stewart  v.  Houston 

14th  May  1823. 

Peculiarities  Tlie  dominium  directum  being  transmissible  under  these  rules  and 
DiBPowTioN  OF  Qualifications,  we  proceed  to  notice  such  of  the  clauses  in  the  dispo- 
8UPKKI0RITY  TO  sition  of  supcrioHty  to  a  stranger  as  present  any  peculiarity. 

*  In  the  dispositive  clause  the  lands  themselves  are  conveyed,  be- 

DiBTosiTivB  cause  the  dominium  directum  is  the  radical  riffht.  It  is  unnecessary, 
when  the  superior,  after  having  granted  the  feu,  takes  an  entry  from 
his  over>lord,  or  dispones,  to  designate  the  estate  remaining  in  bis 
person  as  the  superiority  or  dominium  directum^  Formerly,  indeed, 
it  was  deemed  an  objection  to  the  title  if  it  was  so  described.  In 
F.  a  Park  V.  Robertson,  16th  May  1816,  parties  infeft  in  the  superiority 

and  feu-duties  of  lands  were  found  not  entitled  to  pursuoa  declarator 
of  non-entry,  because,  not  being  infeft  in  the  lands,  they  had  no  fun- 
damental right,  and  could  not  ask  the  dominium  utile  to  be  declared 
F.  C. ;  1  Robs,  to  be  theirs.     In  the  subsequent   case  of  Hamilton  v.  Bgole^  23d 
L.  C.  22.  February  1819,  where  the  disposition  and  sasine  bore  "  the  dominium 

"  directum  or  right  of  superiority  of  the  lands,"  the  decision  in  Parle  9 
case  was  so  far  trenched  upon,  that  this  was  held  to  constitute  a  good 
title  for  a  freehold  qualification  ;  and  the  prior  decision  was  altoge- 

3  D.  534.         ther  contradicted  in  Qardner  v.  Trinity  House  ofLeith,  9th  February 

1841,  infeftment  in  the  superiority  or  dominium  directum  being  sus- 
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tained  as  a  good  title  to  pursue  a  declarator  of  non-entry.  It  is  tlius 
settled,  that  a  disposition  and  infeftment  of  the  superiority  of  the 
lands  is  a  good  right  to  the  dominium  directum. 

The  obligation  to  infeft  must  be  limited,  as  already  noted,  to  the  Obligation  to 
a  me  holding,  for  a  tenure  de  me  would  create  an  intermediate  estate  ^y^' 
which  the  superior  is  not  entitled  to  do.  p.  663,  note. 

In  this  conveyance  the  feu-duties  must  be  assigned,  for  the  vassal  AaeiaHATioHOF 
continues  debtor  in  the  feu-duties,  and  they  cannot,  therefore,  be 
discharged,  as  in  the  conveyance  to  himself. 

The  last  peculiarity  is  in  the  obligation  of  warrandice,  which  must  Clause  of 
specially  except  the  vassal's  right,  this  exception  in  the  strict  form  ^'^'*^^^*^- 
df  the  deed  being  the  only  indication  that  it  is  the  superiority  alone 
that  is  conveyed,  for  it  shows  the  subject  to  be  the  lands  without  the 
dominium  utile.     The  practical  effect  of  this  qualification  of  the 
warrandice  is  strikingly  shown  in  the  case  already  cited,  of  Cheyne  lo  s.  622. 
V.  Smithy  7th  June  1832,  where  the  exception  of  a  prior  conveyance 
in  the  warrandice  of  a  second  conveyance  was  held  to  keep  it  open  to 
the  first  disponee  to  take  up  the  full  right  of  the  disponer  after  forty 
fears'  possession  upon  a  base  infeftment. 


The  chief  purpose  for  which  the  conveyance  of  superiorities  was  Formeb  modes 
long  used  was,  in  order  to  constitute  freehold  qualifications,  giving  ^'^  ^'""^'^ 
the  right  to  vote  for  members  of  Parliament  in  counties.     The  Act  quaufica- 
2  &  S  Will.  IV.  cap.  65,  however,  passed  in   the  year  1832,   "  to  ™''*- 
"  amend  the  representation  of  the  people  in  Scotland,"  repealed  by 
its  47th  section  all  previous  Statutes  and  usages  in  so  far  as  inconsis- 
tent with  its  own  provisions;    and  as,  under  these  provisions,  the 
former  qualifications  and  mode  of  enrolment  no  longer  subsist,  the 
practitioner  is  not  now  called  upon  to  perform  those  duties  in  the 
iidaptation  of  estates  of  superiority  to  the  creation  of  votes,  which 
formerly  exercised  the  ingenuity  of  the   profession.     By  the  6th 
■eclion  of  the  Act,  however,  the  effect  of  votes  and  qualifications 
i^uired  before  31st  March  1831  is  retained,  and,  on  that  account,  as 
^  as  from  the  frequent  occurrence,  in  the  title-deeds  of  land  estates, 
of  such  writs  as  were  used  for  the  purpose  of  making  freeholds,  it  is 
necessary  to  understand  the  nature  and  effect  of  these  instruments  ; 
•nd  we  shall,  therefore,  briefly  state  the  principles  and  method  of 
their  preparation  and  usa     By  these  means  we  shall  have  the  benefit 
rf  observing  feudal  principles  illustrated  by  circumstances  which  were 
•Angularly  fitted  to  exhibit  their  peculiar  character  and  force. 
Bjrthe  older  Statutes,  particularly  1681,  cap.  21,  and  16  Geo.  ii. 
i  Otp.  11,  §  9,  the  right  of  voting  in  counties  was  confined  to  parties 
I  publicly  infeft  in  property  or  superiority,  and  in  possession  of  a  forty 
[Ir'Ailling  land  of  old  extent  holden  of  the  king  or  prince,  or  liable  for 
t  public  burdens  on  £400  valued  rent.     In  order  to  the  enjoyment  of 
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Freehold  qua-  this  privilege,  it  was  not  necessary  that  the  claimant  should  be  infeft 
^UJd.^"^***""  i^  t^te  dominium  viile.     It  was  suflScient  that  he  had  a  title  to  the 

superiority  either  in  fee  or  in  liferent.   Votes  were  accordingly  created 
in  various  ways.     If  a  party  possessed  lands  holden  of  the  Crown,  of 
which  the  old  extent  or  valued  rent  was  so  large  as  to  afford  several 
qualifications,  each  amounting  to  a  forty  shilling  land,  or  £400  of 
valued  rent,  he  first  separated  the  property  from  the  superiority  by 
granting  a  feu-right  to  a  friend,  who  executed  a  backbond  or  letter 
acknowledging  that  it  was  in  trust     The  trustee  being  infeft;,  the 
dominium  utile  was  separated.     Then  the  owner  conveyed  to  the  in- 
tended voter  the  superiority  by  a  disposition  a  me,  upon  which  he 
obtained  a  charter  from  the  Crown,  and  being  infeft  was  entitled  to 
be  enrolled.     Afterwards  the  trustee  reconveyed  by  a  disposition  in 
common  form  the  dominium  utile  to  the  original  owner,  who  could 
then  complete  his  title  as  subvassal  of  the  voter.     When  there  were 
several  votes  to  be  created,  the  dominium  utile  being  first  separated 
by  a  feu-right,  the  proprietor,  in  order  to  save  the  expense  of  separate 
charters,  instead  of  at  once  conveying  to  the  intended  voters  their 
respective  portions,  executed  a  procuratory  of  resignation  for  new 
infeftment  to  himself,  and  having  obtained  a  Crown  charter  of  resig- 
nation, he  then  granted  to  each  voter  a  disposition  of  his  portion  of 
the  lands  with  an  assignation  of  the  open  precept,  in  so  far  as  relat- 
ing to  these  lands.     Infeftment  upon  the  charter  and  disposition 
completed  the  voter's  title,  and  then  the  proprietor  was  re-invested 
in  the  dominium  utile.    The  same  operation  could  be  performed  in  a 
more  succinct  form,  if  the  proprietor  granted  to  the  intended  voter 
an  absolute  conveyance  of  the  property  with  an  obligation  on  him  to 
re-convcy  the  dominium  viMe  after  completing  his  title.     That  obli- 
gation required  to  be  inserted  in  the  disposition,  as  the  voter  had  to 
be  ready  to  swear  that  he  held  the  lands  under  no  other  conditions 
than  those  contained  in  the  titles.     The  voter  then  resigned  upon  the 
disposition,  and  having  completed  his  right  as  a  Crown  vassal,  he 
afterwards  granted  a  feu-charter  to  the  proprietor. 

When  a  proprietor  of  lands  holden  of  the  Crown,  capable  of  afford- 
ing several  votes,  sok^  his  property  under  reservation  of  one  vote  to 
himself,  the  arrangement  was  carried  into  effect  by  his  conveying  the 
lands  to  which  the  reservation  did  not  apply  by  a  disposition  in  ordi- 
nary form,  but  granting  a  feu-right  of  the  portion  which  was  to  con- 
stitute his  qualification.  The  purchaser  thus  got  the  dominium  utHe 
of  that  portion,  tlie  superiority  remaining  with  the  seller. 

In  the  modes  now  described,  votes  were  said  to  be  made  by  con- 
stituting estates  of  superiority,  the  portions  of  land  being  separately 
conveyed  in  each  disposition.  Votes  might  also  be  made  by  splitting 
estates  of  superiority  already  existing.  Thus  a  party  possessing  the 
dominium  directum  of  Crown  lands  of  £800  valued  rent  could  create 
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another  vote  besides  his  own  by  conveying  the  pro  indiviso  half  of  the 
lands,  with  warrants  for  a  public  holding,  the  right  of  property  being 
excepted  from  the  warrandice.  Here  the  voter  would  complete  his 
right  by  charter  of  resignation  or  of  confirmation.  In  this  case,  how- 
ever, it  was  necessary  to  guard  against  objection  by  the  vassal  by 
obtaining  his  consent  to  multiplication  of  superiors.  No  splitting  of 
the  old  extent  valuation  was  allowed. 

By  methods  similar  to  those  we  have  described,  liferent  qualifica- 
tions  were  constituted,  the  only  difference  being  that  the  conveyance 
of  the  dominium  directum,  with  the  assignation  of  the  unexecuted 
precept,  and  the  sasine,  were  all  for  the  disponee's  liferent  right  only. 
The  vassal  could  object  here  also,  if  there  was  a  multiplication  of 
superiors.  Resignation  ad  remanentiam,  made  to  consolidate  the 
property  and  superiority  after  the  constitution  of  a  liferent  of  the 
superiority,  does  not  extinguish  the  liferent ;  Dundas  v.  Campbell,  F-  C. 
26th  May  1812,  affirmed  on  appeal. 

It  appears  unnecessary  to  dwell  longer  upon  this  subject.  What 
has  been  stated  will  afford  preparation  for  encountering  and  under- 
standing frequent  renewals  of  Crown  rights  in  progresses  of  titles, 
and  the  other  instruments  employed  in  separating  the  property,  con- 
veying the  superiority,  and  re-investing  their  owner  with  the  property 
— ^proceedings  which  would  be  unintelligible  without  a  knowledge  of 
the  former  nature  of  the  freehold  qualification. 

It  only  remains  to  add,  and  this  may  be  useful  still  in  practice,  in  How  old 
order  to  preserve  votes  standing  upon  the  old  qualification,  that  when  p^^R^iJi^ 
a  Crown  vassal  sells  his  property,  he  may  preserve  his  freehold,  either 
(I.)  by  qualifying  the  disposition  with  a  condition  debarring  the  dis- 
ponee  from  resigning  or  confirming  during  the  disponer's  life  ;  Dwa-  M.  8826. 
har  V.  Urquhart,  23d  February  1 774  ;  or,  (2.)  by  obtaining  from  the 
disponee  a  separate  obligation  not  to  enter  with  the  Crown  during 
the  grantor's  life  ;  Russell  v.  Ferguson,  7th  March  1781.  ^-  ®^^^- 

It  may  be  noted  also,  as  strikingly  illustrative  of  feudal  principle,  Voter  must 
that  no  one  claiming  as  infeft  in  the  superiority  could  be  enrolled,  if  yabsal. 
objected  to,  unless  he  could  show  that  he  had  a  vassal.     Hence  the 
necessity  of  separating  the  dominium  utile  ;  and  that  could  only  be 
done  by  granting  a  distinct  title  so  as  to  create  a  subinfeudation. 
A  reservation  of  the  dominium  utile  in  the  assignation  of  the  charter 
was  ineffectual  for  this  purpose,  because  the  grantor  could  not  by  such 
a  reservation  put  on  the  feudal  character  of  the  assignee's  vassal ;  ^-  ^- »  ^  ^*"» 
Norton  v.  Anderson,  6th  July  1813. 

11.  Voluntary  Transmission  intuitu  mortis. 

We  have  now  examined  the  various  forms  of  transmission  by  which 
heritable  property  is  transferred  inter  vivos,  and  we  proceed  to  in- 
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quire  into  the  modes  of  conveyance  of  heritage  employed  in  the  con- 
templation of  death.     Of  these  the  one  which  first  claims  attention  is 

1.  The  Contract  of  Marriage  in  relation  to  Heritable  Property. 

In  treating  of  the  marriage-contract  with  regard  to  the  moveable 
rights  of  the  parties,  we  showed,  first,  the  disposition  which  the  law 
makes  by  itself  of  such  rights  in  the  absence  of  agreement,  and 
afterwards,  we  inquired  into  the  modes  of  controlling  or  modifying  the 
eifect  of  the  legal  distribution,  where  it  is  deemed  advisable  to  pre- 
vent it  from  taking  eifect.  In  pursuance  of  the  same  plan,  we  shall 
now,  in  the  first  place,  show  how  the  heritable  property  of  the  spouses 
will  be  disposed  of,  if  the  law  be  left  to  take  effect,  and  then  exhibit 
the  modes  established  by  practice  for  obviating  such  results  of  the 
legal  disposition  as  may  not  be  deemed  suitable  to  the  parties'  views 
or  circumstances. 

The  husband's  heritable  estate  remains  subject  to  his  own  exclu- 
sive control  and  power  of  disposal.  By  the  feudal  rule  of  succession 
it  descends  upon  his  death  to  his  heir-at-law,  who  takes  it,  however, 
subject  to  a  right  in  favour  of  the  surviving  wife  to  receive  during 
the  remainder  of  her  life  one-third  part  of  the  rents  of  the  heritable 
subjects  in  which  her  husband  died  infefb.  The  right  arises  also 
upon  the  husband  being  divorced,  when  the  wife  may  obtain  decree 
for  terce ;  Ralston  v.  Leitch,  18th  November  1803.  This  right  of 
ierce  (tertia)  is  shown  by  the  Regiam  Majestatem  to  have  prevailed 
among  our  most  ancient  customs,  its  origin  being  ascribed  to  a 
natural  right  on  the  wife's  part  to  receive  support  out  of  the  hus- 
band's property.  This  claim,  and  the  husband's  right  of  courtest/i 
are  both  constituted  by  the  mere  relation  of  marriage,  without  com- 
pact, and  are  fixed  upon  the  subjects  without  infeftment.  Formerly, 
the  terce  was  one-third  of  the  rent  of  lands  in  which  the  husband 
was  infeft  at  the  date  of  the  marriage,  but  it  was  afterwards  fixed  to 
extend  to  that  proportion  of  the  rent  of  the  lands  in  which  he  was 
seised  at  his  death.  Lands  held  by  personal  title  are  not,  therefore, 
subject  to  terce,  but  the  widow  has  recourse  against  the  husband's 
representatives,  if  sasine  has  been  fraudulently  or  wilfully  omitted,  so 
as  to  injure  her  legal  claim.  Certain  heritable  properties  are  not  liable 
in  terce,  viz.,  feu-duties,  because  resulting  from  the  estate  of  superiority, 
with  which  originally  it  was  held  unbecoming  that  a  female  should  be 
connected.  This  rule  will  be  found  adhered  to  on  this  ground,  with 
some  doubt  on  the  part  of  Lord  Moncreifp,  in  Nisbet  v.  Nisbet's  Trus- 
tees,  24th  February  1835.  Terce  also  does  not  extend  to  rights  of 
reversion,  patronages,  leases,  and  burgage  tenements.*  The  husband's 
sasine  being  the  criterion  of  the  extent  of  the  terce,  that  right  is  not 
defeated  by  any  deed  granted  by  the  husband,  which  has  not  been 

*  Terce  is  now  exigible  from  sobjectB  held  by  buipige  tenure ;  24  &  25  Vict.  cap.  S6,  ^  13* 
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llowed  by  infeftment     An  heritable  bond  not  made  real  by  sasine, 
lerefore,  forms  no  deduction  from  the  terce ;  and,  in  Macctdloch 

Maitlandy  10th  July  1788,  the  lands  having  been  sold,  but  the  M.  15866. 
irchaser  not  infefib  at  the  husband's  death,  the  widow  was  found  en- 
tled  to  her  terce.  Terce  is  excluded,  however,  where  the  husband 
13  been  divested  of  the  fee  ;  Gumming  v.  The  King's  Advocate,  10th  M.  15854. 
ebruary  1756.  Here,  he  had  resigned  the  lands,  and  taken  a 
3w  charter  to  himself  in  liferent  and  his  son  in  fee,  and,  although 
lere  was  a  re^rved  power  to  himself  to  burden  and  sell,  terce  was 
>t  allowed.  But,  in  order  to  produce  this  effect,  the  husband  must 
3  truly  divested,  and  the  terce  is  claimable  notwithstanding  aliena- 
ons  ostensibly  absolute,  but  which  truly  leave  the  fee  in  him  ;  so, 
here  he  had  granted  a  disposition  ex  facie  absolute,  but  qualified 
Y  a  backbond,  which  showed  that  the  real  purpose  was  to  create  a 
scurity  for  a  sum  of  money,  terce  was  allowed  in  so  far  as  the  pro- 
erty  was  not  burdened  with  debt ;  Bartlett  v.  Buchanan,  21st  Fe-  F.C. 
ruary  1811,  and  27th  November  1812.  On  the  same  principle,  it  is 
t)t  diminished  by  adjudications,  unless  they  have  been  followed  by 
U9ine  before  the  husband's  death  ;  nor  is  it  affected  by  the  superior's 
aims  on  the  heir's  non-entry. 

This  right  is  made  effectual  by  the  process  of  serving  or  kenning  Kenniko  to 
le  widow  to  her  terce,  which  is  described  in  Mr.  Erskines  Institutes ;  ""^*i*n 

'  .        ,  ,  '  11. 9. 50. 

id  the  natural  strength  of  the  claim  is  shown  by  this,  that  the 

idow's  service,  although  posterior  to  the  infeftment  of  a  singular 

iccessor  deriving  right  from  her  husband's  heir,  gives  her  a  prefer- 

ble  right ;  Boyd  v.  Hamilton,  7th  March  1805.     Without  service  the  M.  15S74. 

ght  appears  to  die  with  her,  for,  in  M'Leishy.  Rennie,  21st  February  4  S.  485. 

826,  a  widow  never  having  served,  it  was  held  that  her  executors 

ould  make  no  claim  to  terca     The  propriety  of  the  decision,  how-  Mom's  Notes  to 

-       I-       I.  J      i-i.    1  Stair,  ccxxiii. 

ver,  has  been  doubted. 

Lesser  terce  is  that  given  to  a  second  widow  from  subjects  already  Lesseb  tercc. 
ihti^ed  with  terce,  and  consists  of  one-third  of  the  remaining  two- 
ihirds  of  the  rent. 

The  claim  is  altogether  excluded  by  the  marriage  being  judicially  Terce,  when 
kclared  void,  or  by  its  dissolution  within  year  and  day,  unless  in  the 
litter  case  the  widow  be  the  mother  of  lawful  issue  ;*  Crawford's  M.  12698. 
Truttees  v.  Hart's  Relict,  20th  January  1802.    Delict  on  the  part  of 
Ibo  wife,  e.g,^  adultery,  also  excludes  the  right 

Although  the  rents  during  the  subsistence  of  the  mamage  fall  2.  Leoal  dib- 
■oder  the  jus  mariti,  the  lieritage  of  the  wife  continues  her  own  pro-  ^i^e'h  iieri. 
i»ty,  subject  to  her  disposal,  with  the  consent  of  the  husband,  as  tabijb  ectatb. 

•  Now,  by  18  Vict.  c.  83,  §  7,  where  a  marriage  is  dissolved  before  the  lapse  of  a  year 
^N  itj  from  its  date,  by  the  death  of  one  of  the  spouses,  the  whole  rights  of  the  sur- 
J.^'NH  and  of  the  representatiTeB  of  the  predeccaser  are  the  same  as  if  the  marriage  had 
^iMriiled  for  year  and  day. 
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guardian,  by  any  alienation  made  stante  mcUrimonio.    Upon  her  death 
CouBTEST.        the  estate  descends  to  her  heir-at-law,  subject,  if  there  have  been 
issue  of  the  marriage,  to  the  right  of  courtesy.     This  is  a  right  pecu- 
liar to  the  laws  of  Scotland  and  England.    In  the  former  it  is  called 
Curialitas  Scotice,  and  derives  its  name  of  courtesy  from  the  French, 
in  token  of  its  character  as  an  arrangement  of  gentle  consideration 
towards  husbands,  upon  whom  it  bestows  the  enjoyment  of  their 
deceased  wives'  whole  heritable  estate  in  liferent,  provided  there  was 
a  living  child  heard  to  cry.     That  child  must  have -been  the  wife's 
heir,  there  being  no  room  for  courtesy,  if  the  wife  either  have  no 
child  at  all,  or  have  a  living  child  of  a  prior  marriage.     Thus,  if  no 
child  exists,  there  is  no  courtesy  ;  but,  if  there  be  a  living  child  heard 
to  cry,  tlien  the  claim  is  established,  though  the  child  do  not  live  an 
WiFE*8  iiTFEPT-  hour.     It  is  given  to  the  husband  as  father  of  an  heir.    The  courtesy 
OTRB  o^TK^"  extends  to  all  the  heritage  in  which  the  wife  died  infefl;^  having 
00URTB8T.        obtained  it  by  succession.     Her  lands  acquired  by  purchase  or  other 
singular  title  are  not  subject  to  courtesy,  but  it  extends  to  burgage 
property  which  is  inherited.     It  is  affected,  like  terce,  by  all  real 
burdens. 
C0UBTB8T  No  service  is  requisite  here.     The  right  is  established  ipso  jure  bj 

8MYi<a"^^'^  the  wife's  death  and  is  exercised  by  a  continuation  of  the  adminis- 
tration, which  during  the  marriage  the  husband  exercised  j'ur^  mariii 
The  courtesy  is  also  a  right  strictly  personal,  and  is  held  to  be 
renounced  by  the  husband's  failure  to  levy  the  rents,  his  executon 
having  no  claim  where  he  has  not  himself  exercised  the  privilega 

These  rights  of  terce  and  courtesy,  together  with  the  legal  rules  of 
succession,  as  well  as  the  power  of  disposal  of  their  heritable  pro- 
perties, constitute  the  legal  distribution,  or  faculty  of  distribution,  of 
the  heritage  of  the  parties,  if  there  be  no  conventional  arrangement; 
and  the  purpose  of  the  contract  of  marriage,  in  so  far  as  regards  this 
class  of  rights,  is  to  modify  or  control  the  disposition  of  the  lav 
which  we  have  now  described.  The  portions  of  the  marriage  con- 
tract, therefore,  which  call  for  our  attention  at  this  time,  are  those 
which  relate  to  the  settlement  of  the  heritable  property  belonging  to 
the  spouses,  as  regards  the  interest  of  themselves  respectively,  and 
also  as  regards  the  issue  of  the  marriage.  The  provisions  used  to 
regulate  these  interests  will  appear  from  an  examination  of  the  lead- 
ing clauses  in  the  ordinary  form  of  the  contract,  which  is  given  in 
i.  174,  3a  Edn.   the  Juridical  Styles. 

Sttu  of  thb  After  the  ordinary  introduction,  which  has  already  been  referred 
ooHTBACT.  ^Q  jjj  examining  the  contract  relating  to  moveable  rights,  there  is  a 
dispositive  clause  containing  the  settlement  of  the  husband's  heri- 
(a.)Di8P08iTioH  table  estate.  This  is  made  in  contemplation  of  the  marriage,  and 
ESTATs.  1^  consideration  of  the  provisions  in  his  favour.     These  words,  and, 

independently  of  them,  the  fact  of  the  marriage  itself,  distinguish 
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this  settlement,  in  so  far  as  it  may  give  rights  after  the  grantcr's 
death,  from  that  by  a  private  mortis  causd  disposition.  The  latter  is 
voluntary  and  revocable  ;  but  the  settlement  in  a  marriage-contract 
is  onerous,  not  expressing  the  mere  will  of  the  party,  but  his  part  of 
a  mutual  contract,  which,  being  the  result  of  considerations  upon 
both  sides,  is  onerous  in  the  highest  degree. 

It  is  also  to  be  remarked  in  limine^  that  the  transference  of  a  land 
estate  by  marriage-contract  is  made  by  precisely  the  same  feudal 
rules  as  in  any  other  conveyance.  If  it  is  to  operate  as  a  transmis- 
sion, there  must  be  words  of  de  prcesenti  disposition,  and,  in  order  to 
make  it  effectual  as  a  medium  of  divesting  the  grantor,  and  creating 
a  new  investiture  according  to  the  destination  in  the  contract,  there 
must  be  the  same  warrants,  viz.,  a  procuratory  to  resign  and  precept 
of  sasine.  Many  contracts,  however,  are  not  intended  to  operate  as 
actual  feudal  transmissions  of  the  estate,  but  only  to  fix  the  measure 
of  the  interests  of  the  different  parties,  without  providing  the  means 
of  converting  these  interests  immediately  into  real  rights.  In  this 
case,  the  contract  operates  as  an  obligation  upon  the  grantor,  upon 
which  action  will  lie  for  implement.  This  is  a  distinction  very  neces- 
sary to  be  borne  in  mind,  in  order  to  determine  the  effect  of  marriage- 
contracts,  viz.,  whether  they  are  designed  to  operate  as  actual  trans- 
missions, and  contain  warrants  of  infeftment,  to  be  used  now  or 
afterwards,  whereby  the  fee  may  be  conveyed  out  of  the  grantor  and 
vested  in  terms  of  the  destination — or  whether,  on  the  other  hand, 
they  are  designed  merely  to  ascertain  the  interests  which  different 
parties  are  to  have  in  the  estate,  but  without  actually  transmitting  it, 
80  that  the  fee  remains  vested  in  the  grantor,  and  those  acquiring 
rights  under  the  contract  have  merely  a  claim  against  the  grantor  as 
a  debtor  in  the  obligation,  and  cannot  convert  their  claim  into  a  real 
light  without  obtaining  supplementary  deeds  in  implement  or  a 
judicial  sentence. 

When  the  proprietor  of  an  heritable  estate  transmitted  by  the  con- 
tract is  not  infeft,  he  will  grant  an  obligation  to  complete  his  titles 
^4  a  view  to  the  transmission  being  perfected  by  accretion,  accord- 
ing to  the  rules  which  we  have  already  ascertained. 

In  the  form  we  are  examining,  the  husband  gives  a  complete  feudal  Destination 
conveyance  disponing  the  lands  to  himself  and  the  heirs-male  of  this  ^"™»-*«'^i^ 
njarriage  ;  whom  failing,  to  the  heirs-male  of  his  body  in  any  subse- 
Vcnt  marriage ;  whom  failing,  to  the  heirs-female  of  this,  or  any 
vnbsequent  marriage  ;  whom  failing,  to  any  other  heirs  agreed  upon  ; 
^  failing  all  these,  then  to  the  granter,  liis  nearest  lawful  heirs  and 
••iignees  whomsoever,  the  eldest  heir-female  throughout  the  whole 
c^Huse  of  the  succession  excluding  heirs-portioners,  and  succeeding 
•Iways  without  division.  According  to  this  destination,  if  there 
'UU  be  sons  of  the  marriage,  the  eldest  will  take  the  whole  estate 
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as  heir  of  the  marriage  and  of  provision  under  the  contract  If 
there  are  daughters  and  no  sons,  then,  in  the  absence  of  the  ex- 
clusion contained  in  this  style,  the  whole  daughters  would  receive  tkc 
estate  as  heirs-portioners  of  provision.  The  exclusion  makes  it 
descend  to  the  eldest  alone. 

For  the  reasons  already  stated,  the  heir  of  the  marriage,  called  by 
such  a  settlement,  is  in  a  more  favourable  position  than  the  heir  in 
a  voluntary  settlement,  because  his  right  stands  upon  an  oneroni 
deed,  for  which  a  consideration  has  been  granted.    Besides  the  chane- 
ter  of  heir,  therefore,  the  party  thus  called  has,  to  a  certain  extent, 
the  character  also  of  his  father's  creditor,  but  subject  to  the  roodifict- 
tions  and  rules  which  we  shall  afterwards  explain  ;  and  the  charuter 
of  creditor  prevails  absolutely  to  this  extent,  that  the  father  lies  under 
an  implied  obligation  not  to  defeat  the  destination  in  the  marriagf 
contract  by  a  gratuitous  deed ;  Oraham  v.  Coltrain,  9th  June  1741 
There,  a  husband,  having  by  his  marriage-contract  provided  all  fce 
had  or  should  acquire  to  the  heirs  of  the  marriage  in  fee,  afterwaidi 
made  an  entail  excluding  the  heirs  of  the  marriaga     It  was  rednoel 
as  contra  fidem  tabularum  nupticUium  ;  and,  in  Eiuen  or  Cfrahami  t 
Ewena  Trustees,  15th  January  1824,  there  will  be   found  anotlier 
example  of  reduction  obtained  by  the  heir  of  the  marriage  of  a  gn- 
tuitous  deed  granted  to  his  prejudice.     This  is  a  remedy  granted  to 
him,  not  as  heir,  but  as  creditor,  and  he  is,  therefore,  entitled  to 
sue  without  service.     The  right  of  the  heir  under  such  a  destinttioiy 
however,  is  necessarily  subject  to  the  fee  remaining  in  the  fttber 
during  his  life.     The  destination,  it  will  be  observed,  is  to  the  fiUlier 
himself,  and  to  his  heirs-male  of  the  marriage.     The  fee  is,  therefoie^ 
by  express  terms  conveyed  to  the  father,  and,  even   although  tb 
terms  used  had  been  to  the  father  in  liferent  and  the  heirs  of  tb 
marriage  in  fee,  the  fee  would  have  been  held  to  remain  in  the&tker, 
according  to  the  rule  to  be  afterwards  explained.     The  father's  ligit, 
therefore,  continues  to  subsist,  affected  only  by  the  modification  tint 
he  cannot  gratuitously  disappoint  the  heir's  hope  of  succession ;  tiJ 
the  right  of  the  heir,  being  merely  a  hope  of  succession,  is  extii- 
guishcd,  if  he  predecease  his  father ;  Maconocfiie  v.  Greenlee^  \i^ 
January  1780.     Heritable  subjects  were  here  provided  by  m^tVMp' 
contract  to  the  husband  and  wife  in  conjunct  fee  and  liferent,  and  ti 
the  heirs  of  the  marriage  in  fee.     There  was  an  only  daughter  vk 
survived  her  mother,  but  died  before  her  father,  having  previouslf  •*" 
signed  her  right  under  the  contract   It  was  found  that  she  hadncHf 
a  hope  of  succession,  and  no  jus  crediti,  B,nd  that  her  assignation etf* 
ried  nothing.     The  doctrine  is  clearly  exhibited   in  Browfii^fi^' 
Hamilton,  25th  May  1837.     In  the  words  of  Lord  Cobbhocsi»  tb 
children  of  a  marriage  whose  right  stands  merely  upon  a  destinatit* 
are  '*  creditors  among  heirs,  but  they  are  only  heirs  among  creditof^ 
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The  right  of  the  heir,  therefore,  as  it  imports  no  proper  jus  crediti,  Heib  canxot 
cannot  be  protected  by  diligence ;  Oordan  v.  Sutherland,  3d  June  ^^l'^™ 
1748.     Here  a  marriage-contract  contained  an  obligation  to  infeft  the  ^^^  »y  dim- 
spouse  in  liferent,  and  the  heir-male  of  the  marriage  in  fee.   The  heir  ^^^^ 
having  used  inhibition  to  restrain  the  father  from  acts  prejudicial  to 
his  rights  under  the  contract,  that  diligence  was  found  to  be  incompe- 
tent, inasmuch  as,  although  inhibition  is  effectual  to  secure  a  valid 
obligation,  it  can  have  no  effect  to  extend  or  make  valid  an  imperfect  Cr.  and  St. 
obligation.     This  decision  was  affirmed  on  appeal.     The  father,  there-  ^^P*  ^^^* 
fore,  may  sell  the  estate,  and  is  not  bound  to  re-invest  the  price  ; 
Cunynghame  v.  Cunynghame,  l7th  January  1804.     The  father  is  thus  M.  13029. 
understood  to  reserve  to  himself  the  fee,  with  the  power  of  burdening  Father  mat 
and  of  alienation,  and  the  heir's  jus  crediti  does  not  attain  its  full 
effect  until  the  father's  death.     Upon   that   event  he  becomes  a 
creditor,  although  the  estate  has  been  sold,  his  claim  being  limited 
to  the  price  actually  got,  and  not  extending  to  the  sum  which  the 
lands  would  have  brought  at  the  father's  death,  or   to  the  lands 
bought  with  the  price  ;  Earl  of  Wemyss  v.  Earl  of  Haddington,  etc,  F.  C. 
28th  February  1815. 

The  modified  right  in  the  heir  which  restricts  the  parent's  gratuitous  Destination 
acts  is  confined  to  the  issue  of  the  marriage,  and  the  destination  is  ^^^l^^i. 
purely  gratuitous  as  regards  all  substitutes  called  after  tlie  children  ;  tutes  after 
Oraik  v.  Craik,  29th  January  1735.     Here,  a  substitution  in  a  mar- 
riage-contract was  held  not  to  defeat  a  previous  destination  so  framed 
as  to  be  effectual  against  gratuitous  deeds.     The  same  principle  is 
distinctly  illustrated  in  Reid  or  Wilson  v.  Reid,  4th  December  1827,  6  S.  198. 
where  the  fee  of  a  subject  belonging  to  the  wife  was  first  given  to  the 
heirs  of  the  marriage,  and,  failing  them,  one-half  to  the  wife's  heirs, 
and  one-half  to  the  husband's.     It  was  held,  that,  in  so  far  as  regarded 
heirs  of  the  marriage,  the  deed  was  onerous,  and  gave  them  a  jus 
erediti,  but  that,  with  respect  to  heirs  whatsoever,  it  was  a  mortis 
Cttusd  deed  merely,  giving  a  spes  successionis  but  no  vested  riglit,  so 
that,  although  the  parents  were  pointedly  restricted  to  a  liferent,  the 
fee  remained  in  the  wife  as  regarded  the  heirs  called  after  the  heirs 
of  the  marriaga     In  Craigie  v.  Gordon,  17th  June  1833,  tliere  will  15  S.  1157. 
be  found  a  marriage  trust  terminated  at  the  instance  of  the  heir 
of  the  marriage  in  disregard  of  ulterior  destinees.     The  restriction 
against  gratuitous  acts  is  also  confined  to  the  father,  and  docs  not 
extend  to  the  heir.     When  the  heir  has  once  succeeded  the  contract 
i  fulfilled,  and  he  is  absolute  fiar,  and  may  alter  the  order  of  succes-  Heir's  fee  is 
•ion  as  he  chooses  ;  so,  where  the  destination  was  to  heirs-male  of 
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*  first  marriage,  whom  failing,  to  heirs-male  of  a  second  marriage,  sign. 
^hom  failing,  to  heirs-female  of  the  first  marriage,  and,  there  being 
U>  son  of  the  first  marriage,  the  heir  of  the  second  took  the  estate ; 
te  was  found  entitled  to  alter  the  order  of  succession,  so  as  to  dis- 
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appoint  the  heir-female  of  the  first  marriage  ;  Edgar  v.  Johnston, 
6th  July  1736.  The  calling  of  the  heir  of  the  marriage  gives  him 
a  right  which  the  father  cannot  defeat  gratuitously,  even  although 
the  son  become  bankrupt ;  Spiers  v.  Dunlop,  28th  July  1 778 ;  nor 
will  the  insanity  of  the  heir  give  the  father  power  to  prevent  his 
succession  under  such  a  destination.  The  terms  of  a  clause,  framed 
to  prevent  the  consequences  of  such  a  contingency,  will  be  found  in 
the  Juridical  Styles. 

Mr.  Erskine  holds,  that,  notwithstanding  a  destination  to  heirs- 
male  in  an  antenuptial  contract,  the  father  has  power  to  affect  the 
succession  with  reasonable  restrictions  directed  to  the  object  of  pre- 
serving the  family  ;  and,  in  the  early  case  of  Oraik  v.  Oraik,  7th 
December  1728,  the  estate  having  been  settled  by  marriage-contract 
upon  heirs-male,  in  terms  importing  an  absolute  and  unrestricted 
fee  to  the  heir,  a  subsequent  deed  was  sustained,  whereby  the  father 
regulated  the  ulterior  succession,  so  as  to  substitute  his  own  daughter 
after  the  son  in  preference  to  the  son's  daughter.  There  is  now,  how- 
ever, a  series  of  decisions,  by  which  it  is  established,  that  full  effect 
must  be  given  to  the  onerous  obligation  in  the  marriage-contract,  and 
that  the  parent  is  not  entitled,  after  having  provided  an  unrestricted 
fee  thereby,  subsequently  to  affect  the  right  by  limitations  and  fetters; 
Watson  V.  Pyot^  28th  January  1801,  Here  the  father  was  found  not 
entitled  to  entail  lands  settled  upon  the  heirs  of  the  marriage  In 
Douglas  v.  Johnston,  5th  December  1804,  a  father,  having  settled  bis 
estate  in  his  daughter's  marriage-contract  on  a  certain  scries  of  hem, 
was  found  not  entitled  to  impose  additional  restrictions  by  a  subse- 
quent deed,  although  he  did  not  thereby  vary  the  order  of  succession. 
In  Ormistons  v.  Omiistons,  24th  January  1809,  the  father,  after  mak- 
ing provision  of  heritable  conquest  to  children  of  the  marriage,  on  the 
ground  of  displeasure  with  his  daughter's  marriage  restricted  her  to 
an  annuity,  and  disponed  the  property  to  her  children  ;  but  the  Lords 
held,  that  such  a  gratuitous  and  arbitrary  settlement  could  not  be 
sustained,  and  that  the  interest  of  the  daughter  as  heir  of  the  mar- 
riage must  prevail.  It  is  also  settled,  that,  when  the  contract  specifies 
conditions  or  restrictions  under  which  the  settlement  is  made,  the 
parent  cannot  subsequently  add  other  restrictions  not  contained  in 
the  contract ;  M'Neil  v.  M'NeiVs  Trustees,  27th  January  1826. 

It  follows  from  the  father's  reserved  right  of  fee  giving  him  power 
to  burden  and  alienate,  that  the  heir's  right  under  the  contract  cannot 
compete  with  the  claims  of  the  father's  creditors.  He  is  restrained 
from  gratuitous  deeds;  but,  as  he  continues  in  other  respects  unlimited 
fiar,  the  property  is  liable  for  his  debts  and  deeds,  and  the  heir,  under 
such  a  destination  as  we  are  considering,  cannot  either  claim  a  pre- 
ference over,  or  compete  with,  any  creditor  of  the  father,  excepting 
those  only  who  stand  in  the  position  of  debtors  to  the  heir  himself. 
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Such  are  cautioners  for  implement  of  the  provisions  of  the  contract, 
who  are  not  entitled  to  object  to  the  heirs'  right,  upon  the  ground, 
that,  as  they  will  represent  the  father,  they  will  be  liable  iu  relief 
of  the  cautionary  obligation  ;  Fotheringham  v.  Fotheringham,  5th  M.  12941. 
December  1 734. 

How,  then,  can  the  parent  bestow  upon  the  heir  of  the  marriage  Mode  of  be- 
a  proper  right  of  credit,  and  a  fee  of  the  estate  ?    Mr.  Erskine  points  j^^J^^^^'^"' 
out  three  modes  in  which  this  may  be  done  : — 1.  By  the  father  binding  upon  heim  of 
himself  not  to  contract  debt    2.  By  his  obliging  himself  to  infeft  ^"  '^^^^^'^ 
the  heir  in  the  lands  on  or  before  a  day  named,  or  when  the  heir  shall 
have  attained  a  specified  age — and,  3.  By  his  restricting  himself  to  a 
liferent  of  the  estate.    The  second  method,  viz.,  by  infeftment  in  the 
lands  within  a  certain  time,  is  effectual  upon  the  same  principle  on 
which  money  provisions  in  a  marriage-contract  confer  a  jus  crediti, 
if  made  payable  at  a  time  which  may  arrive  during  the  father's  life. 
The  restriction  to  a  liferent  can  only  be  effected  in  moveable  rights 
through  the  medium  of  a  trust ;  in  lieritable  rights  it  will  take  effect 
by  registration  of  the  sasine  by  which  the  rights  created  under  the 
contract  are  completed.     Obligations  of  the  nature  now  referred  to 
are  immediately  prestable,  and  form  the  ground  of  diligence  ;  Douglas  M.  12910. 
v.  Douglas,  22d  July  1724.     The  husband  here  bound  himself  in  the 
marriage-contract  to  infeft  himself  before  a  precise  day,  and,  being 
so  infeft,  immediately  thereafter  to  resign  for  new  infeftment  to  his 
spouse  in  liferent  and  the  heirs  of  the  marriage  in  fee.    It  was  found, 
that  he  could  not  grant  any  voluntary  deed  inconsistent  with  this 
settlement,  and  that  inhibition   at  his  son's  instance,  in  order  to 
enforce  its  provisions  in  his  favour,  was  effectual. 

The  obligation  not  to  contract  debt,  or  to  infeft  the  heir,  or  to  Heih'b  rightb 
restrict  the  parent  to  a  liferent,  may  be  made  effectual  also  by  sasine. 
Without  sasine,  although  the  heir  has  ajiis  crediti,  and  may,  there- babine. 
fore,  compete  with  creditors,  and  be  ranked  pari  passu  with  them,  it  is 
evident,  that  he  can  have  no  preference  over  other  creditors,  because 
he  has  not  obtained  a  real  right,  which  is  necessary  to  give  a  prefer- 
enca     He  only  possesses  before  infeftment  the  power  to  obtain  or  to 
wiforce  a  real  right.   Of  this  there  is  a  strong  illustration  in  Falconer  2  S.  633  ; 
V.  Wright,  22d  January  1824.     Here,  the  husband,  being  infeft  in  the  ^g^^"»  ^'  ^' 
Iwds,  disponed  by  marriage-contract  to  himself  in  liferent  for  his  life- 
^Qtuse  allenarly  (terms  absolutely  exclusive  of  a  right  of  fee  remain- 
ing in  the  father),  and  to  the  bairns  of  the  marriage  in  fee  ;  infeftment 
pUied  only  in  favour  of  himself  in  liferent  allenarly  upon  the  precept 
^  the  contract,  but  there  was  no  infeftment  in  favour  of  the  only 
^ili    Here  it  is  clear,  therefore,  that  the  real  right  of  fee  remained 
tested  in  the  father  by  virtue  of  his  original  infeftment  prior  to  the 
^rriage,  and  that  the  fee  in  favour  of  the  child  stood  only  upon  the 
personal  right  created  by  the  conveyance  in  the  contract.   The  Court 
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accordingly  held,  that  although  the  intention  was  clear  to  give  a  fee 
to  the  child,  that  had  never  been  effectually  done,  but  that  the  fee 
remained  vested  in  the  father  by  his  original  title,  and  that  it  had 
been  effectually  conveyed  by  a  trust-disposition  which  he  had  granted 
for  behoof  of  his  creditors  after  the  dissolution  of  the  marriage.    This 
M.  4289 ;         case  should  be  carefully  compared  with  that  of  Newlands  v.  New- 
634^'  ^  ^*     lands*  Creditors,  9tli  July  1794.    This  is  a  leading  authority,  and  was 
affirmed  in  the  House  of  Lords,  26th  April  1798,  but  with  consider- 
able hesitation  on  the  part  of  the  Lord  Cliancellor  Loughborovoh. 
It  was  not  the  case  of  a  marriage-contract,  but  of  a  disposition  by  a 
party  to  his  natural  son,  fortified  by  a  gift  from  the  Crown  as  vUimui 
hceres,  of  lands  in  favour  of  the  disponee  in  liferent  allenarlv,  and  of 
the  lawful  heirs  of  his  body  in  fee.     This  destination  by  force  of  the 
word  cUlenarly  restricted  the  right  of  the  disponee  to  a  liferent  merely, 
and  a  competition  having  arisen  between  his  creditors  and  his  heir, 
it  was  found  that  the  fee  belonged  exclusively  to  the  heir.     There 
does  not  appear  from  the  report  to  have  been  any  infeftment,  and  if, 
therefore,  the  disponee  had  had  a  previous  title  by  infeftment,  as  in 
the  case  of  Falconer,  there  can  be  no  doubt  that  the  creditors  would 
have  prevailed  by  attaching  the  real  right,  which  must  have  been 
preferred  to  the  heir's  personal  right ;  but,  the  disposition  being  his 
only  title,  there  was  no  room  to  presume  a  fee  reserved  by  him,  and 
the  fee,  therefore,  was  found  not  attachable  for  his  debts.    Where  the 
FiDucjAsr  FEE.  destination  is  to  the  father  in  liferent  for  his  liferent  use  aUenarly, 
and  to  the  children  ndscituri  in  fee,  infeftment  in  these  precise  terms 
makes  the  fee  in  the  father  fiduciary  for  the  children.     See  the 
»  9  1)  1204 ;       opinions  of  the  Judges  in  Houlditch  v.  Spalding,  9th  June  1847.*    It 
667.^**''     ^      ^®  ^^^^  uncertain,  however,  what  precise  powers  are  competent  to  a 
12  D.  724.        fiduciary  fiar  so  constituted.     In  Emslie  v.  Fraser,  13th  February 

1850,  there  was  some  discussion  on  this  point.  Here,  the  liferenters 
infeftment  made  no  mention  of  the  fiars,  and,  an  action  of  declarator 
of  marches  having  been  instituted  by  the  lifcrenter,  it  was  found 
incompetent  after  his  death  to  transfer  that  action  against  the  fiar. 
When  the  infeftment  does  not  include  the  fee  of  the  children  nascituri, 
their  right  is  not  made  real,  and  they  can  rank  only  as  creditors  bjr 

2  S.  145.  virtue  of  their  personal  right  to  the  fee  ;  Dundas  v.  Lord  Dundas, 

3  &  455.  23d  January  1823  ;  Falconar  v.  Moncrieff,  20th  June  1825. 

It  will,  of  course,  be  understood,  that,  even  when  infeftment  docs 
pass  in  favour  of  the  children,  no  preference  is  thereby  conferred  upon 
Hume,  533.  them,  unless  by  the  destination  they  are  preferable  ;  FuUon  v.  King, 
January  1811.  Here,  there  was  a  conveyance  by  the  father  to  him- 
self in  liferent,  and  to  the  children  in  fee,  and  sasine  followed  in  these 
terms.  It  was  pleaded,  that  the  father  being  bound  absolutely  to 
warrant  the  disposition  to  the  children,  their  right  of  fee  was  thereby 
guarded.     But  it  was  held  that,  though  the  right  was  guarded,  it  was 

20  ^'  ^^^'  ♦  See  also  Barstow,  18th  February  1858. 
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not  amplified  beyond  the  terms  of  destination,  which  bj  established 
construction  imported  a  hope  of  succession  only,  not  liable  to  disap- 
pointment by  gratuitous  deeds,  but  subject  to  the  father's  power  of 
onerous  disposal. 

The  settlement  of  the  wife's  heritable  estate  is  regulated  generally  (*)  Sbttlb- 
by  the  same  principles,  but,  with  this  exception,  that  when  her  heri-  ^^^JJj^'^"" 
table  estate  is  contributed  nomine  dotiSy  and  settled  upon  the  spouses 
and  the  heirs  of  the  marriage  in  fee,  without  any  ulterior  destination 
to  the  wife's  heirs,  the  fee  is  held  to  be  in  the  husband  ;  Watson  v.  M.  4288; 
Johnston,  26th  July  1766.     Here,  the  wife's  property  was  disponed  H^^®^*®'^- 
in  favour  of  her  liusband  and  herself  in  conjunct  fee  and  liferent,  and 
to  the  heirs  of  the  marriage  in  fee,  and  the  fee  was  held  to  be  in  the 
husband.     But  this  effect  is  prevented,  as  we  shall  afterwards  see,  if 
the  interest  of  the  husband,  or  of  both  spouses,  bo  limited  to  a  life- 
rent merely,  the  presumption  being  thus  excluded  that  it  was  in- 
tended to  divest  the  wife  of  the  fee. 

The  settlement  of  the  wife's  heritable  estate  is  contained  in  the 
subsequent  part  of  the  contract,  but,  as  its  construction  is  regulated 
generally  by  the  same  principles  as  that  of  the  husband,  it  will  be 
attended  with  convenience  to  advert  here  to  the  rules  by  which  in 
general  provisions  of  fee  and  liferent  are  regulated,  whether  occurring 
in  marriage-contracts,  or  in  other  deeds  of  settlement. 

Fee  and  liferent, — The  fee  of  a  property  is  its  substance — the  thing 
itself  in  its  entire  being  and  extent — and  the  right  to  the  fee  implies, 
in  the  absence  of  special  restriction,  the  power  of  absolute  control 
and  disposal.  Liferent^  again,  is  the  usufruct  merely — that  is,  a  right 
to  the  fruits  or  produce  during  life.  The  fee  of  land,  therefore,  is  a 
right  to  the  land  itself,  with  power  not  only  to  reap  the  fruits,  but  to 
burden  and  sell  at  pleasure.  The  liferent  of  lands,  again,  is  a  right 
only  to  enjoy  the  produce,  consisting  either  in  the  actual  crops,  or  in 
the  rents ;  and  liferents  generally  must  be  exercised  saivd  rei  sub- 
stantid — that  is,  without  encroaching  upon  the  substance  of  the  pro- 
perty or  fee. 

The  rules  by  which  destinations  of  fee  and  liferent  to  strangers  Corotructjoh 
are  construed  are  shortly  these,  viz. : —  ^^  deotika- 


T10N8  OP  FEB 


A  conveyance  to  two  strangers  in  conjunct  fee,  or  to  two  jointly,  and  liferent 
and  their  heirs,  gives  the  equal  enjoyment  of  the  subject  pro  indiviso  ^  *tka»obb8. 
to  both,  and,  when  either  dies,  his  heirs  take  his  pro  indiviso  share. 

If  the  grant  be  to  two  strangers  in  conjunct  fee  and  liferent,  and 
their  heirs,  the  introduction  of  the  word  liferent  gives  a  liferent  of 
the  whole  to  the  survivor,  at  whose  death  the  fee  is  divided  between 
the  heirs  of  both. 

When  the  destination  is  to  two  persons,  and  the  longest  liver,  and 
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their  heirs,  upon  the  death  of  one  the  fee  of  the  whole  accniea  to  the 
M.roce"  Death-  survivor,  and  the  words  "  their  heira"  are  construed  to  mean  the  heire 
N^2  "  ^^^^    ^^  ^^®  survivor,  to  whom  alone  the  fee  descends ;  Bissett  v.  Walkers, 

26th  November  1799. 

Should  the  right  be  taken  to  two  persons  and  the  heirs  of  one  of 
them,  the  fee  belongs  to  him  whose  heirs  are  called,  and  the  right  of 
the  other  resolves  into  a  liferent 
CoNSTKucTioN,       Thcso  Hiles,  although  applicable  in  some  measure  to  destinations 
IN  RKLATioN  OP  lu  favour  of  parents  and  children,  whether  in  marriage-contracts  or 
PABBNT  AKD      othcr  scttlements,  are  subject  to  certain  general  considerations  result- 
ing from  the  relation  of  the  parties.     Of  these  we  shall  shortly  notice 
the  chief :  — 
Feb  cakhot  be      As  nature  abhors  a  vcuntumy  so  the  Law  will  not  permit  the  non- 
tn  pendente.      existence  of  a  fee — that  is,  the  right  to  the  substance  of  the  property 

with  the  powers  of  a  fiar  is  not  allowed  to  be  in  pendente,  and  is 
construed  cither  to  remain  with  the  disponer,  if  he  have  not  clearlj 
divested  himself;  or,  if  there  be  no  room  for  such  a  construction,  and 
the  disponer  be  undoubtedly  divested,  then  the  fee  is  in  the  party  to 
whom  it  is  expressly  destined  ;  or,  if  that  supposition  be  excluded  by 
the  terms  of  the  destination,  as,  for  instance,  when  the  fee  is  bestowed 
upon  children  not  yet  born,  then  the  fee  is  construed  to  be  in  the 
parent,  although  the  liferent  only  be  bestowed  on  him,  and,  if  his 
right  be  strictly  limited  to  a  liferent,  as  by  the  addition  of  the  word 
aUenarly  or  onlyy  he  is,  notwithstanding,  accounted  to  be  fiar,  but 
9  D.  1204.  that  only  in  trust  for  behoof  of  the  children.  See  the  cases  of 
2  S.  633.  Houlditck,  and  of  FcUconar,  already  cited. 

Pareittnot  As  a  general  principle  it  may  be  stated,  that,  when  a  parent  is  the 

DT^OT  miisELF  disponer,  it  is  not  readily  presumed  that  he  intends  to  divest  himself 
OF  FEE.  of  the  fee.     The  natural  presumption  is,  that  he  intends  to  retain 

the  character  and  rights  of  proprietor,  and  that,  in  so  far  as  regards 
his  children,  the  settlement  is  made  in  the  contemplation  of  death, 
and  designed,  therefore,  to  confer  rights  which  will  not  become  perfect 
until  that  event  shall  happen. 
Fee  not  fee-  Another  principle  to  be  kept  in  view  is,  that,  when  the  destination 
*"**^*  juMri^tiW.  *8  ^0  heirs  not  yet  bom,  the  law  is  reluctant  to  conclude  that  the 


HEIES 


intention  was  to  give  a  fee  to  such  future  heirs.  It  is  of  the  genius 
of  our  law,  as  shown  by  the  precision  required  in  going  back  to  the 
vassal  last  seised,  that  the  fee  of  property  should  not  be  in  suspense ; 
and,  therefore,  although  children  nascituri  have  a  fee  conferred  upon 
them  exfigurd'  verborum,  no  such  absolute  right  is  in  reality  bestowed, 
unless  the  terms  used  be  such  as  clearly  to  establish  the  intention  to 
do  so,  and,  in  the  case  of  a  parent,  to  divest  the  granter  himself. 
as^to^feeTiT'  I^  is  sometimes  diflScult  to  determine  in  cases  of  this  description 
guE8TioK8  BE-    whcrc  thc  fee  really  is,  and,  in  order  to  solve  such  questions,  recourse 

TWEEIC  PAEENT     .i^i  ■*  >*  ••  i^ii  * 

AED  CHILD :—    IS  had  to  certain  presumptions  ansmg  out  of  the  circumstances : — 


CHAP.  III.  DESTINATION  IN  GONT&ACTS  OF  MARRIAGE.  683 


(1.)  Of  these  presumptions  one  is  the  source  of  the  property — that  i.  Prbsumptiok 

FSOMBOURC 
PROPESTT. 


is,  whether  it  is  derived  from  .one  of  the  parties  to  the  contract,  in  ^^^^^^^^^^^ 


which  event  the  construction  is  aided  by  a  reference  to  the  general 
improbability  that  the  proprietor  intended  to  denude  himself.  The 
source  of  the  property,  therefore,  is  a  chief  element  in  determining 
where  the  fee  is,  if  the  terms  used  leave  any  doubt. 

(2.)  Another  presumption  is  raised  by  marking,  whether,  and  upon  2  from  power 
whom,  a  power  of  disposal  is  conferred  ;  for  a  liferent  with  the  power  ^^  »'*«>«^^- 
of  disposal  is  in  the  main  equivalent  to  a  fee. 

(3.)  A  third  index  is  derived  from  observing  whose  heirs  are  first  3.  from  heik» 
called  after  the  heirs  of  the  marriage  ;  for  it  is  a  natural  conclusion  h^im  o/"a]^ 
that  the  fee  is  in  the  party  whose  heirs  (failing  issue  of  the  marriage)  rliok. 
are  to  inherit  the  property. 

These  various  indications,  however,  and  whatever  others  may  be 
suggested  by  ingenuity  of  construction,  must  all  bend  to  the  terms 
actually  employed,  when  these  are  quite  explicit  and  admit  of  no 
doubt.  Marriage-contracts  especially  are  onerous  deeds,  and  the  in- 
tention of  the  parties,  as  declared  by  the  words  used,  must  rule,  and 
will  not  yield  to  a  presumption,  however  strong,  to  which  the  words 
employed  are  manifestly  opposed. 

In  marriage-contracts  it  is  common  to  make  a  combined  settlement  Provjsioks  of 
of  fee  and  liferent  for  regulating  the  interests  of  the  contracting  p^^^^*^^^ 
parties  and  their  issue.     These  are  provisions  of  conjunct  fee  and  fee  to  chii^ 
liferent  to  the  parents  and  to  the  children,  or  simply  of  liferent  to  r,x^oe.^^^"" 
the  parents,  and  fee  to  the  children  ;  in  regard  to  which  this  general  tracts. 
rule  is  to  be  observed,  viz.,  that,  although  the  estate  provided  to  the 
parent  be  a  liferent,  the  fee  is,  notwithstanding,  still  vested  in  him, 
unless  terms  are  used,  so  express  as  to  exclude  the  possibility  of  such 
having  been  the  intention,  as,  for  example,  if  the  word  dUenarly  be 
used   (as  in  the  case  of  NewUmds,  supra),  or  the  word  ordy,  that  M.  4289. 
excludes  the  parent  from  a  fee  in  his  own  right. 

The  principles  now  stated  are  amply  exhibited  in  the  authorities  ; 
and  we  shall  cite  only  a  select  number  illustrative  of  the  different 
positions.     In  many  of  the  cases  various  presumptions  are  found  in 
combination,  while  in  others  the  decision  has  depended  chiefly  upon 
the  weight  given  to  some  one  or  other  of  them.     The  following  deci-  Examples  of 
sioDS  are  arranged  under  the  principles  which  appear  to  have  formed  J^^^^J^** 
respectively  main  elements  in  the  judgment.    We  begin  with  those  in  referevce  to 
which  the  fee  has  been  determined  by  a  reference  to  the  source  of  the  to'^^rty.™" 
property.     In  Cuthhertson  v.  Thomson,  1st  March  1781,  it  was.  decided  m.  4279. 
that  a  disposition  of  heritable  subjects  by  a  father  to  his  daughter  in 
liferent,  and  her  children,  procreated  and  to  be  procreated,  in  fee, 
gives  the  fee  to  the  mother  of  the  children.     In  Creditors  of  Robert-  M.  4491. 
mm  ▼.  Mason's  Disponees,  9th  December  1 795,  a  disposition  by  a  father 
^    to  his  daughter  and  her  husband,  their  heirs,  executors,  and  assignees 
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whatsoever,  was  held  to  vest  the  fee  in  the  wife.  In  another  case, 
the  wife  by  her  marriage-contract,  in  the  event  of  her  succeeding  to 
certain  lands,  and  under  reservation  of  her  own  and  her  husband's 
liferent  right,  disponed  these  lands  to  the  heir-male  of  the  marriage. 

1  Wil.  &  Sh.     rpijig  destination  was  held  also  to  give  the  fee  to  the  wife  ;  Dewar  v. 

Campbell  or  Mackinnon,  5th  May  1825.  In  deciding  this  case  the 
Lord  Chancellor  stated  it  to  be  universally  held  as  the  law  of  Scot- 
land, that,  where  a  land  estate  is  settled  upon  a  parent  in  liferent  and 
his  children  nascituri  in  fee,  the  fee  must  of  necessity  be  in  the  parent 
— a  necessity  arising  from  this  principle,  that  a  fee  cannot  be  in 
pendente^  although,  if  the  right  of  liferent  is  qualified  by  the  terms 
allenarly  or  o?iZy,  the  parent's  right  is  reduced  to  a  liferent  or  fidu- 

2  S.  617.  ciary  fee.      Upon  the  same  principle,  in  Muirhead  or  Patersan  v. 

PatersoUy  16th  January  1824,  a  wife  having  disponed  heritable  pro- 
perty to  her  husband  and  herself  in  conjunct  fee  and  liferent,  and  to 
their  children,  whom  failing,  their  heirs  in  fee,  the  fee  was  held  to 

M.  42591  remain  in  the  wife.     The  case  o{  Fraser  v.  Broum,  27th  March  1707, 

is  yet  stronger.  Here,  in  a  postnuptial  contract  the  wife  disponed  her 
lands  to  the  husband  in  liferent,  and  the  heirs  procreated  and  to  be 
procreated  of  the  marriage,  whom  failing,  to  the  husband  his  heirs  or 
assignees,  in  fee,  heritably  and  irredeemably,  reserving  her  own  life- 
rent. Here,  the  husband,  in  a  question  at  the  instance  of  his  creditors 
with  his  widow  and  children,  was  held  to  have  been  liferenter  only. 
The  ultimate  destination  to  him  in  fee  gave  only  a  spes  successionis, 
being  a  substitution  after  the  heirs  of  the  marriage.  His  immediate 
right  was  a  liferent ;  and  it  was  held,  that  there  is  no  presumed  inten- 
tion immediately  to  denude,  when  a  spouse  is  thedisponer.  The  pre- 
sumption, therefore,  in  such  deeds,  is  for  the  natural  meaning  of  the 
word  liferent  The  presumption  is  different,  when  the  conveyance 
comes  from  a  third  party,  in  which  case  there  can  be  no  doubt  of  the 
intention  immediately  to  divest,  and  so,  to  prevent  the  fee  from  being 
in  pendente,  it  is  held  to  go  to  the  parent  to  whom  the  liferent  is 

M.  4279.  given,  of  which  we  have  a  precise  example  in  the  case  of  Cuthberir 

son,  already  cited.     The  case  of  MackeUar  v.  Marquis,  4th  December 

3  D.  172.  1840,  is  to  the  same  effect  as  the  case  of  Fraser,  last  quoted. 
Examples  of        We  have  an  example  of  the  powers  of  fiar  being  bestowed  on  the 
fub'^bkotowkd  iiominal  liferenter  in  the  case  of  BaiUie  v.  Clark,  23d  February  1809. 
OK  noMiNAL       Here,  the  title  to  a  property  was  taken  to  a  father  in  liferent,  and  to  his 
y      '    ^'      son  nominatim  in  fee — a  settlement  which,  in  the  ordinary  case,  would 

have  determined  the  fee  to  belong  to  the  son  ;  but  the  destination  was 
subject  to  this  reservation,  that  the  father  should  have  power  to  burden, 
sell,  and  dispose  of,  the  property  at  pleasure  without  the  son's  consent 
The  Court  held  that  this  reservation  clearly  made  the  father  fiar. 

An  example  of  the  ulterior  destination  of  the  property  determining 
in  whom  the  fee  is,  will  be  found  in  the  case  of  Pollocks  v.  PoUock^  4tb 
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July  1806.   There,  a  property  was  disponed  by  a  father  to  his  daughter  Exakplis  of 
and  her  husband  in  coniunct  fee  and  liferent,  and  to  the  children  pro-  ^^^  ^^^^  ^*' 

*>  .,.  ,  *■  TEBMIKKD  BY 

created  and  to  be  procreated,  whom  failing,  to  the  wife  and  her  heirs  ultbriob  dbs. 
and  assignees  in  fee,  and  the  survivor  of  the  spouses  was  expressly  ^tsOTY?' 
restricted  to  a  limited  liferent.   An  action  having  been  brought  by  two  m.  voce  "  Pro- 
of the  children  to  have  the  mother,  who  survived,  ordained  to  ffive  up  '*  ^^"0°  ^ 
possession,  the  Court  held,  that  the  fee  was  in  the  mother,  and  that  the  Appx.  No.  e. ' 
restriction  of  the  liferent  to  the  surviving  parent,  which  the  deed  ex- 
pressly stated  to  be  in  order  that  the  remainder  might  go  to  the  subsis- 
tence of  the  children,  conferred  no  right  of  fee  upon  any  particular  child. 
We  have  also  examples  of  the  fee  being  determined  by  the  force  of 
the  expressions  used  in  a  disposition  by  the  husband  in  a  marriage- 
contract  in  favour  of  himself  and  his  wife  in  conjunct  liferent,  and 
the  longest  liver  of  them,  and  their  heirs  and  assignees,  in  fee.     In 
Forrester  and  Macgregor  v.  Forrester's  Trustees,  13th  April  1835,  i  Sh.  and  M*L. 
this  destination  was  held  to  give  the  fee  to  the  surviving  wife,  follow-  s^^on  L.*C. 
ing  the  authority  of  Fergusson  v.  M'Georgey  22d  June  1739,  where  a  733. 
bond  to  a  husband  and  wife,  and  the  longest  liver  of  them  and  their  ^-  '*2^- 
heirs,  was  also  held  to  carry  the  fee  to  the  surviving  wife.     In  these 
two  cases  it  is  to  be  observed  that  there  was  no  destination  to  the 
heirs  of  the  marriage  prior  to  the  calling  of  the  spouses  and  their 
heirs.     When  the  heirs  of  the  marriage  are  called,  that  affords  a  pre- 
sumption against  the  husband's  intention  to  give  a  fee  to  the  surviv- 
ing wife  ;  and,  therefore,  where  the  disposition  was  to  the  husband 
and  wife,  and  to  the  longest  liver  of  them  two,  in  conjunct  fee  and 
liferent,  and  to  the  heirs  of  the  marriage,  whom  failing,  to  his  and 
her  heirs  equally  between  them,  the  wife  having  survived  was  found 
to  have  right  only  to  half  of  the  fee ;  Madden  v.  Curries  Trustees,  4 D. 749. 
22d  February  1842.* 

In  examining  the  contract  of  marriage  in  connexion  with  the  move-  Tbust  sffkc- 
able  rights  of  the  parties,  we  had  occasion  to  observe,  that  the  riffht  "^^^^^  *■" 
of  a  substitute  m  a  legacy — that  is,  ot  one  appointed  to  enjoy  the  or  heibs  and 
bequest  after  it  shall  have  been  enjoyed  by  a  prior  legatee — may  be  "''**''"''"'•• 
effectually  protected  by  the  appointment  of  trustees  in  whom  the  sum 
shall  be  vested.     The  constitution  of  a  trust  is  an  effectual  means 
also  of  securing  the  interest  of  heirs  and  substitutes  upon  whom  heri- 
table property  is  settled  by  marriage-contract,  excepting  in  so  far  as 
the  effect  of  such  trusts  is  now  limited  by  §  47  of  the  Entail  Amend- 
ment Act,  by  which  any  party  bom  after  the  date  of  a  trust-deed 
limiting  his  right  is  entitled  to  become  fee-simple  proprietor.     The 
efficacy  of  a  trust  in  securing  the  fee  of  heritable  subjects  to  children 
of  the  marriage  is  shown  by  Ewan  v.  Watt,  10th  July  1828,  where  6  8. 1126. 
there  was  a  mortis  causa  deed  conveying  the  testator's  whole  heri- 

*  See  the  case  of  MyUs  y.  Caiman  referred  to,  svpra,  p.  450,  note. 
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table  and  moveable  property  to  trustees,  with  instructions  to  invest, 
for  behoof  of  the  testator's  son  and  the  son's  wife  for  the  liferent  use 
of  the  interest,  the  fee  being  bestowed  on  their  children.  Although 
the  trustees  named  did  not  accept,  the  fee  was  found  to  belong  to  the 
children,  because  of  the  existence  of  a  trust,  and  of  the  testator's 
manifest  intention.     It  will  be  advantageous  to  compare  this  case 

6  S.  1035.  with  Williamson  v.  Cochrane,  28th  June  1828,  which  was  the  bequest 
of  a  sum  of  money  to  a  daughter  in  liferent,  and  to  the  child  or 
children  of  her  body  in  fee — a  destination  which,  in  the  absence  of  a 
trust,  was  held  to  give  the  fee  to  the  parent 

Nominatxm  Already,  also,  we  have  had  occasion  to  remark  incidentally,  that  the 

FiARfl.  £jg^  jg  effectually  bestowed  when  the  fiar  is  expressly  named  ;  and  this 

rule  holds,  even  when  the  person  named  is  a  child,  and  the  parent's 
liferent  not  strictly  limited.     Of  this  there  is  an  example  in  the  very 

F.  C. ;  3  Robs,  instructive  report  of  Mackintosh  v.  MaMntosh,  28th  January  1812; 

'*    '  and  also  in  Dykes  and  Boyd  v.  Boyds,  3d  June  1813.     But,  adthough 

the  son  named  be  described  as  fiar,  no  fee  vests  in  him  immediately, 

if  the  previous  part  of  the  destination  imports  the  continuance  of  a 

L  C  V?6^*^'  ^®®  ^^  ^^^  ^^^^^^ '  Wilson  V.  Olen,  14th  December  1819.     There  was 
there  a  conveyance  to  the  husband  and  wife  and  longest  liver  in  con- 
junct fee  and  liferent  for  the  wife's  liferent  use  allenarly,  and  to  their 
son  nominatim  in  fee.     Infeftment  passed  in  favour  of  all  the  parties 
in  these  terms.     It  was  held,  that  there  was  no  fee  in  the  son. 
The  extent  of  the  wife's  right  under  a  destination  limiting  her  to  a 
10  D.  1385.      liferent  is  clearly  brought  out  in  Gordon  v.  Baddon,  22d  June  1848. 
Here  the  husband  and  wife  were  infeft  under  a  destination  to  them 
in  conjunct  fee  and  liferent,  for  her  liferent  use  allenarly,  and  to  the 
heirs  and  assignees  of  the  husband  in  fee.     It  was  held,  that  this 
gave  the  wife  a  liferent  only,  contingent  upon  her  survivance  of  her 
husband,  and  that  she  could  not  compete  with  her  husband's  creditors 
during  his  life,  but  was  entitled  to  have  her  right  of  liferent  reserved 
to  take  effect  in  the  event  of  her  survivance. 
Desthiatiok         When  the  whole  property  is  settled  by  one  comprehensive  expres- 
PEKTT,  HER1-     ^lon,  tho  offoct  depends  upon  the  particular  terms  used.     A  convey- 
TABLE  AND       anco  of  tho  wholo  heritable  and  moveable  property  to  the  heirs  of  the 

MOITEABLE    TO 

HEIRS  OF  THE     marriago  leaves  the  rule  of  law  undisturbed,  the  word  fieirs  being 

MARRiAQE.  flexiblc,  so  that  the  heritable  property  descends  to  the  heir-at-law, 
and  the  moveable  estate  is  equally  divided  amongst  the  other  children 
or  executors.     A  sum  of  money,  therefore,  provided  to  the  heirs, 

M.  12844.  divides  equally  among  the  children ;  Macdoual  v.  Ma^oual,  February 
1727.     A  partner's  share  stipulated  to  "belong  to  his  heir"  aflar 

13  D.  1367.  his  death,  goes  to  his  executor  as  heir  in  mobilibus;  Irvine  v. 
Irvine,  15th  July  1851.  On  the  other  hand,  when  a  provision  heri- 
tably secured  was  given  to  a  daughter,  and  the  heirs  of  her  body,  it 
was  held  to  descend  to  her  heir-at-law,  as  the  heir  in    heritsge 
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although  bearing  to  be  designed  for  the  support  and  maintenance  of 
A,,  and  the  children  she  might  have  ;  Bowie  v.  Bowie,  23d  February  F.  C. 
1809.     The  same  rule  prevails,  when  the  destination  is  not  to  heirs  Destinatioh 
simply,  but  to  the  heirs  and  bairns  of  the  marriage.     In  Fairservice  ^j^^^^  ^^^ 
V.  White,  17th  June  1789,  lands  destined  to  heirs  and  bairns  were  m.  2317. 
found  to  belong  to  the  oldest  son. 

In  small  subjects,  however,  especially  burgage,  and  where  the  cir-  Exceptioh  in 
cumstances  exclude  the  idea  of  keeping  up  a  family  estate,  the  rule  oa^b^bubjktb. 
yields  to  construction,  and  will  not  prevent  effect  being  given  to  the 
manifest  intention  of  the  parent  clearly  expressed.     So,  where  bur- 
gage subjects  of  small  value  were  settled   upon   heirs,  but  other 
clauses  showed  that  the  intention  of  this  settlement  was  to  provide 
for  the  bairns,  the  destination  was  held  to  give  an  interest  to  all  the 
children  ;  Watson  v.  Scott* s  Younger  Children,  l;3tli  June  1760  ;*  and,  M.  985. 
in  such  circumstances,  where  the  destination  is  to  heirs  and  bairns,  there 
is  implied  a  power  of  division  to  the  father;  Lamond  v.  Lamond,  30th  M.  12991. 
July  1 776.   The  correct  import  of  this  decision  is  given  by  Lord  Hailes.  P.  710. 

But,  when  the  settlement  is  in  favour  of  the  bairns  of  the  marriage.  Destination 
without  usin?  the  word  heirs,  the  children  are  entitled  to  succeed  in  "^^  bairns  of 
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equal  shares  even  to  heritage  so  settled;  Carnegie  v.  Clark,  13th  ortochil- 
February  1677.     The  principle  received  effect  in  Jardine  v.  Jardine,  ^^^oe^ 
22d  January  1850,  where  the  provision  was  of  the  father's  whole  pro-  m.  12340. 
perty,  heritable  and  moveable,  to  the  child  or  children  of  the  marriage.  12  D.  504. 
This  was  held  a  disposal  of  his  whole  succession  to  the  exclusion  of 
the  heir.     A  power  of  division  was  reserved ;  and  lands  purchased 
during  the  marriage  having  been  taken  to  the  father  and  his  heirs  and 
assignees,  it  was  maintained  that  this  was  an  exercise  of  the  power  of 
division  in  favour  of  the  eldest  son  as  heir-at-law.     But  the  Court 
rejected  that  interpretation,  holding  that  the  father  was  bound  by 
the  terms  of  the  contract,  according  to  the  principle  expressed  by  Mr.  Inst.  Hi.  8. 38. 
Erskine,  that  a  destination  once  made  is  not  easily  presumed  to  be 
altered  or  innovated.^ 

We  have  seen  that  the  heir  of  a  marriage  is  quodammodo  creditor  Heir  may  dis- 
of  his  father,  under  the  destination  in  his  favour  in  a  marriage-con-  r^o^i^u^der 
tract.     Although  his  right  does  not  become  complete  during  the  the  contract. 
parents'  life,  it  confers,  nevertheless,  such  an  interest  as  can  be  effec- 
tually discharged  and  renounced  by  the  heir ;  and  the  renunciation 
is  validy  and  retains  its  effect,  although  the  child  shall  predecease  the 
parent     The  validity  of  such  a  discharge  was  very  carefully  investi- 
gated and  discussed  in  the  case  of  Routledge  v.  Carruthers,  first  F.  C. 
decided  by  the  Court  of  Session  upon  19th  May  1812  ;  remitted  by  ^-^°^'^^PP- 

♦  See  Ranken  t.  Bankens,  17tb  February  1736,  where  it  was  held  that  heritable  bonds  2  Bell's  lUus. 
■nder  a  provision  of  conquest  to  "  heirs  or  bairns'*  fell  to  be  divided  among  all  the  children  510. 
•qnallj,  a  distinction  being  made  between  this  provision  and  "  a  gentleman's  contract  of  a 
**  land  esUte." 

f  The  case  of  Wikon  v.  Wilson's  CreditorSf  infra,  p.  688,  was  held  to  be  a  ruling  pre- 
cedent in  the  case  of  Jardine, 
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the  House  of  Lords,  29th  June  1816 ;  adhered  to  by  the  Court  of 
F.  C;  Session,  Majendie  v.  Carruthers,  16th  December  1819  ;  affirmed,  5th 

692^^*^^'  -^PP*  June  1820.     Here,  an  only  daughter  granted  to  her  father  a  discharge 

of  her  claim  as  heir  of  the  marriage  under  his  marriage-contract.  At 
a  distance  of  time  the  estates  settled  by  the  contract  were  claimed 
by  her  descendants,  who  challenged  her  discharge  as  incompetentlj 
granted  ;  but  it  was  ultimately  sustained  as  sufficient.  Ad  interesting 
P.  121.  account  of  this  case  is  contained  in  the  volume  of  reports  published 

by  Mr.  Buchanan,  Advocate.     It  is  thus  settled,  that  the  heir  of  a 
marriage  can  discharge  his  right,  although  it  cannot  be  effectually 
assigned  during  the  parents'  life,  as  we  have  already  seen  in  the  case 
Supra,  p.  676.  of  Moconochie,^ 

Settlement  Conquest,  we  have  already  found,  comprehends  all  the  property 
acquired  by  industry  or  by  other  singular  title  during  the  marriage, 
but  it  does  not  include  what  accrues  to  the  parent  by  succession  or 

F.  C.  legacy  ;  Rae  v.  Fraser  or  Rae,  23d  January  1810.     The  extent  of 

settlements  of  conquest,  however,  depends  upon  the  terms  used,  being 
limited  by  any  specific  description  contained  in  the  deed.  Thus,  an 
obligation  on  the  husband  to  infeft  his  wife  in  all  lands  and  heri- 
tages which  he  should  conquest  during  the  marriage  was  found 
restrictable  to  heritable  subjects  acquired  in  property,  and  not  to 

M.  3048.  include  leases  ;  Lady  Dunfermline  y.  The  Earl,  12th  March  1628; 

F.  C.  while,  in  Duncan  v.  Ra^s,  15th  February  1810,  we  find  leases  held  to 

be  embraced  in  a  more  extensive  provision  of  conquest.     There  is  in 

1. 202, 3d  editn.  the  Juridical  Styles  an  example  of  the  settlement  of  conquest  in  a 

marriage-contract,  given  to  the  wife  in  security  of  her  provisions,  and 
to  the  heirs-male  of  the  marriage.     A  substantial  interest,  however, 

Power  OF        may  be  given  to  the  wife  either  in  liferent  or  in  fea      The  style 

iMPLiM)"™''     referred  to  reserves  a  power  of  distribution  to  the  father.     This,  how- 

pRovi8ioN»  OF    ever,  is  implied  in  provisions  of  conquest,  but  to  be  exercised  in  such 

M^'mol         ^  manner  as  not  to  exclude  any  child  ;  Dowie  v.  Dowie,  9th  January 

1 728.  When  the  conquest  is  settled  upon  the  children  nascihiri,  in 
such  terms  as  to  give  them  all  an  interest,  the  father  cannot  dis- 
appoint that  arrangement  by  taking  the  titles  of  properties  acquired 
in  favour  of  his  heirs  and  assignees ;  nor  can  such  a  destination  be 
construed  as  an  exercise  of  the  power  of  distribution  in  favour  of  the 

Hmpe,  684.      heir-at-law,  unless  expressly  so  stated  ;  Wilsons  v.  Wilson's  CrediiarSj 

14th  June  1811. 

19  D.  449.  *  In  Haig  y.  Haig,  14th  Febraary  1857,  the  Court  foiind  that  the  heir  of  a  marriage 

could  not  discharge  a  destination  contained  in  his  father's  antenuptial  contract,  bj  which 
the  latter  disponed  his  lands  to  his  heirs- male,  whom  failing  to  the  heirs-female  of  that  or 
any  subsequent  marriage,  whom  likewise  failing  to  his  own  nearest  heirs  and  assignees  io 
fee — the  eldest  heir-female  succeeding  without  division ;  but  the  deed  contained  an  express 
provision  against  alteration  of  the  order  of  succession.  On  this  ground  a  distinction  was 
drawn  between  that  case  and  the  case  of  Carruthen  of  Dormont,  referred  to  in  the  text. 
The  distinction  will  be  found  pointed  out  in  the  opinion  of  Lord  CurriehilL 
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The  right  conferred  upon  the  children  of  the  marriage  by  a  pro-  Ju»  credUi 
vision  of  conquest,  is  not  so  strong  in  its  effect  as  in  regard  to  estates  beoardV" 
actually  settled  by  the  contract.     It  does  bestow  a  jus  crediti  upon  ookquest. 
the  parent's  death,  with  wliich  gratuitous  deeds  granted  by  him  can- 
not compete  ;  Russel  v.  Russel^  9th  March  1 779.     But  the  children  m.  3072 ; 
have  no  power  of  interference  whatsoever  during  his  life  in  order  to  ^*"^^®»  ^3^- 
make  their  eventual  right  secure  by  ascertaining  the  amount  of  con- 
quest at  any  time  ;  Lawson  v.  Kennedy,  15th  February  1694.  4  Br.  Supp. 

Provisions  of  conquest,  whether  settled  upon  the  heirs,  or  upon  ^^' 
heirs  and  bairns,  or  upon  the  bairns  and  children  of  the  marriage, 
are  construed  by  the  same  rules,  as  general  settlements  of  heritage  in 
similar  terms.* 


The  rule  which  permits  encroachment  upon  family  provisions  for  Settlembnts 

UPON  8B001 
MARRIAOE. 


the  purpose  of  making  a  moderate  and  reasonable  settlement  upon  "^*  ««>J"> 


the  wife  and  children  of  a  subsequent  marriage,  extends  to  the  heri- 
table estate  as  well  as  to  moveable  property.     But,  wlien  such  poste- 
rior provisions  are  unduly  large  or  otherwise  irrational,  the  Court 
will  reduce  the  excess ;  Dalrymple  v.  Sinclair,  23d  June  1 748  ;  and,  M.  13036. 
in  Wood  V.  Fairley,  3d  December  1823,  the  interest  of  the  represen-  F.  C. ; 
tatives  of  a  first  wife  will  be  found  protected  against  a  settlement 
upon  a  second  family,  while  admitting  the  claim  of  the  widow  to  a 
reasonable  provision.     We  had  occasion  in  treating  of  the  marriage- 
contract  under  Moveable  Rights  to  point  out  the  difference  of  opinion 
which  exists  among  lawyers  upon  the  question,  whether  provisions 
to  any  extent  can  be  given  to  a  second  wife  or  family  out  of  property 
already  settled  by  a  prior  contract  in  such  terms  as  to  give  the  first 
family  a  "proper  jus  crediti.     The  dicta  of  Erskine  upon  this  point  are  Innt.  iii.  8, 
apparently  inconsistent ;  and  the  Judges  of  the  First  Division  were        '  ^^' 
equally  divided  in  the  case  of  Ouihrie  v.  Cowan,  21st  Nov.  1846.         9  D.  124. 

From  the  remarks  already  made,  it  is  clear,  that,  when  the  party 
has  any  intention  to  make  an  entail,  or  to  impose  limitations  or 
restrictions  upon  the  heir,  power  to  that  effect  must  be  reserved  in 
the  contract ;  and  the  safe  practical  rule  is  to  act  upon  the  assump- 
tion that  no  limitation  of  the  heir  s  right  will  be  permitted  which  is 
not  specified. 

Provisions  in  favour  of  the  wife, — In  the  styje  we  are  considering  Liferent 
the  wife  is  provided  for,  not  under  the  destination  of  the  heritable  ^^^^w^  ^ 
estate,  but  by  a  liferent  annuity  to  be  paid  half-yearly ;  and  for  her 
security,  the  husband  obliges  himself  to  infeft  her  in  an  annuity  of 
the  specified  amount,  to  be  uplifted  from  the  lands  previously  con- 
Teyed,  or  from  any  agreed-on  portion  of  them. 

*  Se«  case  of  Banken  t.  Bankenst  referred  to  in  note,  p.  687,  supra. 
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Instead  of  a  liferent  annuity,  the  widow  may  have  provision  made 
for  her  by  locality — that  is,  by  disponing  to  her  certain  specified  Undi 
in  liferent  after  her  husband's  death.  By  this  method  her  income  wiD 
necessarily  fluctuate,  and  the  rents  to  which  she  obtains  right  will 
be  subject  to  deduction  for  public  burdens.  Undue  diminution  of 
her  income  may  be  guarded  against  by  specifying  a  tntniftiufn  annoil 
amount,  and  obliging  the  heir  to  make  up  that  sum  annually,  when 
the  rental  of  the  locality  land  sinks  below  it  If  the  value  of  the 
lands  to  be  lifcrented  shall  depend  upon  any  use  which  exhausts  ox 
encroaches  upon  the  substance,  it  should  be  carefully  marked,  whether 
the  liferenter's  enjoyment  is  or  is  not  to  preclude  her  from  such  use. 
In  Eiston  v.  Eiston,  10th  June  1831,  a  mother,  the  original  proprietor, 
having  restricted  her  right  strictly  to  a  liferent,  and  bestowed  the  fee 
on  her  son,  was  found  entitled  to  continue  the  working  of  a  quany; 
but  this  decision  was  opposed  to  the  opinion  of  eminent  lawyers. 

The  provision  in  favour  of  a  wife  has  this  important  effect,  that  it 
debars  her  claim  of  terca  Formerly  that  legal  right  arose,  althouj^ 
there  was  a  special  provision,  and  the  widow  got  both,  until,  by 
1681,  cap.  10,  upon  the  ground  of  the  ignorance  and  inadvertence  of 
writers  and  notaries  inserting  provisions  without  mentioning  the  terce^ 
whereby  widows  claimed  both,  it  was  enacted,  that,  where  a  pro- 
vision is  made  for  the  wife  by  a  contract  or  other  deed  either  before 
or  after  marriage,  she  shall  thereby  be  excluded  from  the  terce,  unlea 
it  be  expressly  provided  that  she  shall  have  both.  The  widow  still 
gets  both,  however,  whenever  it  appears  that  such  was  truly  the  hus- 
band's intention;  Ro88  y.  Aglianby,  20th  January  1797;  reversed 
15th  December  1797.  In  order  to  exclude  all  doubt,  it  is  advisable 
that  the  terce  should  be  discharged  along  with  the  wife's  other  legal 
claims  ;  and  that  is  accordingly  done  by  her  acceptance  of  the  special 
provisions,  as  in  full  satisfaction  of  all  terce  of  lands,  eta,  eta  The 
wife's  acceptance  of  a  special  provision,  though  contained  in  a  foreign 
deed,  bars  the  claim  of  terce ;  Countess  of  Findlater  v.  Earlof  Seafidi, 
8th  February  1814.  In  this  case  it  was  found,  that  the  equitable 
power  of  the  Court  in  awarding  aliment  to  widows  not  provided  or 
imperfectly  provided  cannot  be  exercised  when  there  is  an  antenuptial 
contract. 

By  the  style  under  review  there  are  two  obligations  of  infeflment 
granted — one  applicable  to  the  settlement  of  the  estate,  according  to 
the  destination  in  the  contract,  upon  the  husband,  and  the  heirs  of 
the  marriage  and  other  substitutes — the  other  in  favour  of  the  wife 
in  security  of  her  annuity.  As  the  new  investiture  in  terms  of  the 
settlement  of  the  whole  estate  may  form  a  part  of  the  titles,  there 
ought  to  be  furnished  every  feudal  means  for  completing  the  infefb- 
ment  in  accordance  with  that  settlement  The  wife's  infeftment  again 
will  form  a  temporary  security  only,  which  will'be  evacuated  by  her 
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death,  and,  although  there  is  no  objection  to  a  double  manner  of  hold- 
ing for  the  perfecting  of  her  right;  and  in  some  circumstances  it  may 
be  expedient  to  frame  the  obligation  with  two  manners  of  holding, 
yet  in  general  the  object  will  be  effectually  secured  by  infefting 
the  wife  base  in  security  of  her  annuity.  The  clause  of  tenendas, 
therefore,  which  follows  the  settlement  of  the  estate  and  of  the 
jointure,  and  which  is  expletive  of  the  obligations  to  infeft  for  these 
two  objects,  is  divided  into  two  parts,  the  first  referring  to  the  settle- 
ment of  the  estate,  and  providing  for  infeftment  by  two  holdings, 
while  the  second,  which  is  for  securing  the  annuity,  is  de  me  alone. 
The  procuratory  of  resignation  which  follows  is,  of  course,  applicable 
only  to  the  general  settlement  of  the  estate.  But,  if  the  husband's  Where  hub- 
right  be  personal,  the  double  manner  of  holding  and  procuratory  "^'^'^  ^^^^ 
should  be  extended  to  the  widow's  annuity  also,  and  there  should  be 
a  clause  of  assignation  of  writs,  which  this  style  does  not  contain. 
These  would  enable  the  widow,  as  well  as  the  heir,  to  obtain  a  valid 
infeftment  by  using  the  procuratory  in  the  husband's  disposition. 

Proffisions  to  yotmger  children, — The  provisions  in  favour  of  younger  Jur.  Stylci,  i. 
children  here  exemplified  are  money  provisions  only,  which  we  have  ^^^* 
already  discussed  in  treating  of  Moveable  Rights.     It  is  not  uncom- 
mon for  the  husband  to  oblige  himself  within  a  specified  time  to 
invest  in  heritable  security  a  specified  sum  for  behoof  of  the  children. 
This  obligation  he  can  be  compelled  to  fulfil,  provided  the  implement 
of  it  does  not  subject  him  to  serious  embarrassment ;  Henderson  v.  M  6563. 
Smithj  22d  February  1 760.    Such  an  investment  made  in  name  of  Provisions  by 
trustees  forms  an  effectual  security  in  favour  of  the  children,  not 
attachable  by  creditors. 

The  other  clauses  of  the  contract,  with  the  exception  of  the  precept 
of  sasine,  we  have  already  had  occasion  to  examine. 

The  right  of  the  wife  for  her  annuity  is  completed  by  infeftment.  Effect  of 
which  gives  her  such  a  real  right  in  the  lands  covered  by  the  infeft-  ^^.^  ^^""^ 
menty  that  they,  and  their  price  if  sold,  must  be  applied  in  the  first 
place  for  payment  of  her  annuity  to  the  exclusion  of  all  other  claims 
not  founded  on  a  prior  infeftment;  Ross  y,  Mackenzie,  11th  July  16 S.  1385. 
1838.     If  there  be  a  warrant  for  infefting  trustees  in  security  of  the 
provisions  in  favour  of  the  wife  and  children,  the  infeftment  of  the 
trustees  will  make  these  provisions  preferable,  if  so  expressed  as  to 
give  an  immediate  jus  crediti    If  a  jris  crediti  be  given,  but  no  in- 
feftment follow,  the  provisions  will  compete  pari  passu  with  the 
d&im  of  other  creditors.     Should  an  immediate  right  of  credit  not 
be  conferred,  then  the  effect,  whether  there  be  infeftment  or  not,  will 
be  regulated  by  the  principles  already  explained.' 

It  is  unnecessary  to  enter  upon  varieties  in  the  form  of  this  im- 
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portant  deed,  arising  from  peculiarities  in  the  circumstances  or  titles 

of  the  parties.     The  principles  already  exhibited  give  the  essential 

i.  pp.  173-214,  rules  for  determining  such  modifications  of  style  as  may  be  requisite 

S'lEdn.;  and    Qf  ^hese  thcro  will  be   found  various  examples  in  the   Juridical 

Styles. 

At  page  215  of  the  Juridical  Styles,  there  is  the  form  of  Marriage 
Articles.  These  are  resorted  to,  when,  from  want  of  time  or  other 
causes,  a  regular  contract  cannot  be  prepared.  The  articles  specify 
in  general  terms  the  mutual  settlements  agreed  upon,  and  bind  the 
parties  to  execute  a  full  contract  with  all  requisite  and  formal  clauses 
within  a  short  time  specified.  Such  articles,  and  the  contract  follow- 
ing upon  them  when  executed,  produce,  of  course,  the  same  effect  as 
an  antenuptial  contract,  because  equally  containing  conditions  ante 
cedent  to  the  marriage,  and,  therefore,  onerous. 

Fayoukable  In  conclusion  it  may  be  remarked,  that  while  accuracy  and  preci- 
oF^MARWAOE-  ^^^^  ought  carefullv  to  be  studied,  this  is  a  deed  in  which  the  Court 
ooHTRACT  PRO-  wlU  not  allow  the  plain  intention  of  the  parties,  fairly  deducible  from 
the  general  nature  of  the  contract,  to  be  defeated  by  critical  objec- 
tions. The  highly  onerous  character  of  the  mutual  considerations 
inductive  to  the  contract  of  marriage  obtain  for  it,  and  for  those 
whose  rights  depend  upon  it,  a  favourable  regard  and  construction. 
Of  this  we  have  two  recent  examples : — In  Reid  v.  Young,  25th 
January  1838,  a  marriage-contract  provided,  that,  failing  children, 
the  free  estate  on  the  death  of  the  survivor,  calculating  the  whole  as 
moveable  whether  heritable  or  not,  should  divide  into  two  parts,  one 
for  the  wife's  children  of  a  former  marriage,  and  the  other  for  the 
husband's.  Although  there  were  here  no  disponing  words  capable  of 
effecting  a  feudal  transmission  of  the  estate,  the  Court  held,  that  a 
clear  and  valid  obligation  had  been  undertaken,  to  which  effect  must 
be  given.  And,  in  M'Oowan  v.  Jaffray,  20th  July  1842,  the  wife's 
whole  property  being  settled  by  the  marriage-contract,  and  the  hus- 
band's property  in  ambiguous  terms  which  appeared  by  a  technical 
construction  to  limit  the  disposition  on  his  side  to  a  part  only  of  his 
property,  the  Court,  upon  a  view  of  the  general  scope  and  intention 
of  the  settlement,  held,  that  it  included  the  husband's  whole  estate, 
heritable  and  moveable,  at  his  death. 


16  S.  363. 


4  D.  1546. 


Te8Tament  in- 
sufficient TO 

OONYEY  HERI- 
TAGE. 


2.  The  Disposition  mortis  causa. 

A  proprietor  of  heritable  subjects  has  unlimited  power  of  alienating 
them  by  deeds,  of  which  the  effect  may  either  be  immediate  during 
his  life  or  suspended  until  his  death  ;  and,  if  he  is  not  fettered  by  an 
entail,  or  by  conditions  otherwise  effectually  imposed,  he  may  convey 
to  strangers,  excluding  even  his  own  issue  from  the  succession.  Heri- 
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tage,  however,  cannot  be  conveyed  by  a  testamentary  deed.     In  the 
case  of  Montgomerie,  we  have  already  seen  how  emphatically  the  Bell's  Folio 
most  eminent  lawyers  denied  the  possibility  of  directing  the  descent  f  R^^g^if  fc  7 
of  heritable  property  by  a  nomination  of  heirs.     In  Brand  v.  Brand,  M.  15941. 
4th  December  1 735,  the  attempt  to  convey  an  heritable  right  by  a 
testamentary  deed  was  found  null.    The  executor  was  here  appointed 
cessioner  and  assignee  in  and  to  the  sum  of  £500  heritably  secured  ; 
but  that  was  decided  to  be  no  transmission,  there  being  no  de  pros- 
senti  dispositive  words.     In  like  manner  an  assignment  in  a  testament 
was  found  ineffectual  to  convey  a  debt  secured  by  adjudication,  there 
being  no  words  of  conveyance  or  description  of  subjects  proper  to 
heritage  ;  OaUowayy  1 2th  January  1802.     We  have  already  had  occa-  M.  15950. 
sion  to  remark  also  that  heritage  is  not  carried  by  a  foreign  testa- 
ment, although  executed  in  a  country  where  real  property  may  be  so 
conveyed.     Of  this  there  is  an  example  in  Craw/urd*8  Younger  ChiU  M.  4486. 
dren  v.  Crawfurd,  14th  January  1774.     The  reason  is,  that  a  testa- 
ment is  the  swprema  voluntas  of  the  testator — the  last  expression  of 
his  will  with  respect  to  the  disposal  of  his  property.     But  that  is  a 
mode  in  which  our  jurisprudence  does  not  permit  heritable  property 
to  be  transmitted,  the  law  of  death-bed  being  express  in  annulling 
any  conveyance  granted  within  sixty  days  of  death,  if  the  testator  at 
its  date  laboured  under  the  disease  of  which  he  died,  and  did  not 
afterwards  give  proof  of  convalescence  by  going  to  kirk  or  market 
without  support.    The  distinction,  then,  between  the  conveyance  of 
moveables,  and  that  of  heritage  mortis  causd,  is  this,  that  the  former 
expressly  contemplates  the  death  of  the  granter,  as  the  condition 
and  term  of  the  grantee's  right,  while  heritage,  on  the  other  hand, 
can  only  be  conveyed,  whether  the  transference  is  to  take  effect  after 
death  or  before  it,  by  a  deed  inter  vivos.     This  is  distinctly  marked 
in  the  case  o{  Stewart  v.  Stewart,  15th  November  1803,  noticed  by  i.  p.  63. 
by  Mr.  Sandford  in  his  work  on  heritable  succession.     The  judgment 
of  the  Court  was : — "  In  respect  the  deed  is  in  the  form  of  a  latter 
**  will  and  testament,  and  leaves  and  bequeaths  the  landed  estates  in 
"  certain  terms,  but  contains  no  proper  disponing  words,  nor  is  in 
**  any  respect  a  deed  inter  vivos,  finds  it  ineffectual  to  convey  heri- 
**  tage."     It  is  equally  futile  to  attempt  to  interrupt  the  legal  course  Mkre  dlmik- 
of  succession  by  words  of  disinheritance.     Exhcereditation  is  not  a  ^^^™^Tsn.' 
nomen  juris  by  the  Law  of  Scotland  ;  and  a  writing  declaring  certain 
heirs  to  be  disinherited  conveys  no  right  to  any  one  ;  Stoddart  and  Elchies,  voce 
Riddel  v.  Thomson,  5th  February  1 734.     The  heir-at-law,  therefore,  ^^''J^^^'^^"*" 
can  only  be  excluded  by  granting  an  effectual  conveyance  to  another 
party. 

But,  although  heritable  property  cannot  be  conveyed  by  a  writing  Disposition 
merely  testamentary,  that  is  only  because  such  a  writing  does  not 
contain  dispositive  words.     There  is  no  incompetency  in  combining  binkd 
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with  a  testament  a  disposition  of  heritage ;  and  such  a  convejance 
will  receive  effect,  whenever  it  contains  words  of  transference  appli- 

M.  15940.         cable  to  the  transmission  of  heritable  subjects  ;   DougUu  v.  Allan, 

11th  July  1733.  But  this  effect  will  not  follow  from  the  use  of  the 
words,  ^^  I  give  and  bequeath,"  or  "  /  legate,"  for  these  mean,  "I gim 
"  oi  my  death;"  the  terms  must  be,  "  I  give,  grant,  and  dispoTie" 
which  are  effectual  to  convey  any  heritable  subject  clearly  compre- 
hended in  a  general  or  special  description.  It  does  not  appear  to 
have  been  settled  that  the  word  dispone  is  indispensable,^  and  the 

Inst.  ill.  8. 20.   language  of  Mr.  Erskine  leaves  it  uncertain,  whether  he  considered  it 

to  be  essential.  But  that  word  is  invariably  used,  and  must,  there- 
fore, be  regarded  by  the  Conveyancer  as  the  term  most  to  be  relied 
upon.  Accordingly,  whenever  the  word  dispone  occurs,  it  makes  an 
effectual  transmission  of  the  heritable  subjects  named,  whether  these 
be  specially  described  or  whether  they  be  comprehended  under  a  gene- 
ral description — such  as,  the  whole  heritable  estate,  or  the  whole  heri- 
table property.  The  usual  method  of  making  settlements,  therefore^ 
is  to  have  special  conveyances  of  particular  estates  or  subjects  (and 
it  is  attended  with  great  practical  convenience  to  have  a  separate 
conveyance  of  each  subject),  and,  in  addition  to  such  special  disposi- 
tions, a  general  disposition  and  settlement,  conveying  the  whole  heri- 
table and  moveable  property  which  shall  belong  to  the  granter  at  his 
death.  Such  a  general  disposition  will  not  convey  the  feudal  right 
to  the  subjects,  unless  it  contain  the  proper  feudal  clauses,  nor  will 
it  transfer  the  moveable  property  like  a  special  assignation,  but  it 
gives  a  clear  legal  right,  capable  of  being  made  effectual  by  action 

The  descrip-    against  the  heir.     The  essential  points  are,  therefore,  that  dispositire 

APPLY  TcT        words  of  de  prcesenti  conveyance  be  used,  and  that  the  description, 

HBRiTAOE.        however  general,  be  inclusive  of  heritable  property.     In  WdA  t. 

l!c  io2^"''  Caimie,  28th  June  1809,  the  party  assigned  and  disponed  "every 

"  moveable  and  immoveable  subject"  belonging  to  him,  and  this 

F.  C. ;  1  Ro88,  was  held  sufficient  to  carry  a  house  ;  and,  in  Olover  v.  Brought  7th 

December  1 810,  the  testator  having  disponed  "  every  subject  whether 
"  heritable  or  moveable,  belonging  to  him,"  this  was  sustained  on 
this  ground,  as  stated  by  Lord  President  Blaib,  viz. : — "  To  make  a 
"  valid  settlement  of  heritage,  nothing  more  is  necessary  than  dis- 
"  positive  words  expressing  the  will  of  the  granter.  This  is  a  general 
"  settlement  of  heritage,  to  be  made  effectual  by  adjudication  in 
"  implement."  ■(• 


*  The  decisions  appear  to  establish  that  the  word  "  dispone"  is  a  vox  ngnatOf  the 
of  which  is  essential  to  the  convejance  of  land.    This  will  be  found  recogniaed  in  the  text, 
supra,  p.  538,. where  reference  is  made  to  Ross,  L.  C.  1,  pp.  21,  22. 

t  A  simplo  mode  of  completing  the  title  of  a  general  disponee,  introdaced  bj  the  Titles 
to  Land  Act,  1858,  will  be  found  explained  in  connexion  with  the  "  troat-di^podtioo  and 
Bottlement,'*  p.  723,  infra. 
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The  words,  '^  all  estate,  real  and  personal/"  are  sufficient  with  dis- 
positive terms  to  convey  the  whole  heritage  and  moveables  of  the 
granter ;  Drummond  v.  Drummond,  17th  July  1782.     Such  general  M.  2313. 
descriptions,  however,  do  not  carry  subjects,  which,  according  to  the 
ordinary  use  of  the  terms  employed,  cannot  be  held  to  be  included  ; 
and  in  Broums  y.  Bower,  etc.,  26th  January  1770,  a  disposition  of  M.  5440; 
''  means  and  effects,  heritable  and  moveable,"  was  held  insufficient       ^ 
to  convey  a  housa    It  is  recognised  as  a  rule,  that,  when  dispositive 
words  are  used,  the  question  is,  What  was  the  deceased's  intention  ? 
and,  in  Robertson  v.  Robertson,  17th  June  1785,  a  conveyance  of  M.  15947. 
goods,  gear,  debts  or  sums  of  money,  was  held  to  include  a  debt 
secured  by  adjudication. 

As  heritage  cannot  be  conveyed,  so  neither  can  it  be  burdened  Heir  not 
with  legacies,  by  a  testament  to  the  heir;  Oovan  v.  Setons,  28th  ^^^^^'^^ 
January  1812.     When  legacies  or  provisions  are  intended  to  burden  F.  G. 
the  heir,  they  must  be  constituted  in  a  form  not  testamentary.  Bonds 
of  provision  will  produce  this  effect,  the  heir  being  bound  by  his 
ancestor's  obligations,  unless  entitled,  as  under  an  entail,  to  take  the 
lands  free  of  his  predecessor's  debts.     Another  mode  is  to  make  a  Mode  of  mak- 
special  disposition  in  favour  of  the  heir,  and  to  charge  the  provisions  otectdal"* 
as  real  burdens  affecting  the  land.     The  manner  of  constituting  real  aoadtbt  m 
burdens  we  shall  afterwards  examine.    The  testator  may  also,  in  such  """' 
a  disposition,  reserve  power  to  himself  to  burden  the  estate,  and 
exercise  that  power  afterwards,  the  writing  by  which  it  is  exercised 
being  reckoned  a  part  of  the  same  deed  ;  but  the  heir  cannot  be  bur- 
dened by  a  mere  deed  of  legacies. 

While,  however,  a  testamentary  bequest  of  heritage  cannot  operate 
directly  to  affect  the  heir's  right  of  succession,  it  may  be  made  under 
eircunistances  which  will  indirectly  secure  fulfilment  of  the  testator's 
intention ;  for,  if  the  heir-at-law  be  benefited  by  the  testament  by 
which  heritage  is  bequeathed,  he  will  not  be  entitled  to  refuse  effect  Doctrikb  op 
to  the  bequest  of  heritage,  while  taking  advantage  of  the  provision  in  ^^^".^^ 
Ilia  favour.     This  is  the  doctrine  of  approbate  and  reprobate,  which 
is  well  illustrated  by  the  case  of  Cunningham  v.  Cunningham,  1 7th  M.  617. 
January  1758.     Here,  the  heir-at-law,  having  received  benefit  as 
residuary  legatee,  was  held  thereby  debarred  from  challenging  a 
legacy  of  Scotch  heritable  property ;  and  the  rule  is  also  clearly 
•xemplified  in  the  subsequent  case  of  Dundas  v.  Dundas,  14th  Jan-  ^  wiL^&  Sh. 
nary  1829,  affirmed  22d  December  1830.  App.  460. 

The  rule  which  denies  effect  to  dispositions  of  heritage  executed  Law  of  death- 
ttpon  deathbed  has  been  regarded  by  the  highest  legal  authorities  in  ^^' 
I  England  as  excellent  in  its  principle  and  effects.    It  took  its  rise,  no 
^bt,  in  the  ancient  favour  with  which  the  heir  was  regarded,  as 
^11  as  the  supposed  incapacity  of  a  dying  man  to  judge  aright  of 
^  settlements,  and  the  propriety  of  affording  him  protection  against 
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those  by  whom  he  may  then  be  surrounded    We  have  already  noticed 
the  circumstances  which  afford  a  presumption  in  law  that  the  deed 
was  made  on  deathbed.     The  objection  extends  also  to  deeds  made 
by  a  person  under  sentence  of  death. 
Holograph  One  of  the  most  important  effects  produced  by  the  law  of  deatb- 

tREs^iTED  EXE-  hcd  is,  that  holograph  deeds,  which  do  not  prove  their  own  dates,  but 
CDTED  ex  capite  are  taken  to  be  of  the  date  least  prejudicial  to  the  heir,  are  necessarily 
presumed  to  have  been  executed  upon  deathbed ;  MaiUand  v.  Maii- 
F.  C.  land,  16th  May  1815.*     It  is,  therefore,  of  vital  importance  to  the 

effect  of  mortis  causd  deeds,  that,  although  written  bj  the  testator, 
Deeds  redu-     the  execution  of  them  should  be  attested  by  witnesses.     The  deeds 
ciBLE  ex  capvte  ^j^j^j^  ^^y  \^q  reduced  on  the  head  of  deathbed  embrace  all  prejudi- 
cial to  the  heir,  either  by  direct  conveyance  of  heritage,  or  by  the 
gratuitous  transference  of  moveable  obligations,  whereby  the  heir  maj 
be  exposed  to  claims  arising  from  the  insufficiency  of  the  personal 
M.  3220.  estate  to  liquidate  the  claims  properly  affecting  it ;  Coune  v.  Broum, 

etc.y  22d  July  1707.  No  deeds,  therefore,  executed  upon  deathbed, 
can  withstand  the  challenge  of  the  heir-at-law,  excepting  such  as  the 
testator  was  under  an  obligation  to  grant.  Gratuitous  bonds  of  pro- 
vision, accordingly,  and  legacies,  are  reducible  by  the  heir,  in  so  far 
M.  3232.  ag  they  affect  the  heritable  estate  ;  OampbeWs  Younger  Children  v. 

Campbell,  16th  November  1757.     But   family  provisions,  although 
granted  on  deathbed,  are  not  reducible  when  they  are  made  in  imple- 
M. 3277.  ment  of  a  prior  legal  obligation;  Forbes  v.  Forbes,  11th  February 

Reserved  pac-  1755.     The  heritable  estate  was  here  by  marriage-contract  provided 
OH  DEATHBED,   to  tho  heir-malc  of  the  marriage,  with  this  reservation,  that  the 
grantor  etiam  in  articulo  mortis,  should  have  power  to  provide  a  cer- 
tain sum  for  his  younger  children.  This  power  having  been  exercised 
on  deathbed,  the  provision  was  reduced  by  the  Court  of  Session.   But 
M.  3284.  the  House  of  Lords  decided,  that  the  bond  having  been  granted  iu 

execution  of  a  faculty  reserved  in  the  contract  of  marriage,  the  ex- 
ception of  deathbed  did  not  lie  either  against  the  principal  sum  or 
annualrent  thereof. 
Onerous  deeds      Since  a  father  lies  under  an  obligation  to  maintain  his  younger 
ON  DEATHBED,    ^j^ijjj-gjj^  j^g  tTiSLj,  upou  doathbod,  provide  a  sum  for  their  aliment 
Erek.  Inst.  iii.   during  minority  ;  and  he  may  also  settle  a  jointure  upon  his  widow 
not  exceeding  the  legal  terce.  This  was  found  in  a  case  in  which  the 
M.  428.  testator  was  not  infeft ;  Logan  v.  Campbell,  1 8  th  Dec  1 758 — a  decision 

whicli  illustrates  also  the  power  to  grant  aliment  to  younger  children. 
The  heir's  right  of  challenge  is  excluded,  if  he  is  deprived  of  the 

♦  The  legal  presumption,  however,  may  be  redargued  by  proof  to  the  contrary.     See  the 

9  D.  178.  case  of  Fairholtfie  v.  Pringle  and  Others,  16th  December  1856,  where  a  question  was  railed 

as  to  the  relevancy  of  a  defence  alleged  to  be  insufficient  to  elude  the  legal  presumption : 

but  the  relevancy  was  sustained,  and,  in  place  of  trial  by  a  jury,  the  Court  allowed  a  proof 

by  commission. 
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luccession  by  a  deed  executed  b;  the  anoeetar  when  in  liege  pouatie,  1 

^liat  is,  while  in  health,  and  posBesaing  the  legitima  poteatae  to  dia-  f^t^^^^ 

9036  of  his  estate  at  pleasure.     The  helr'a  challenge  being  founded  in  deiu. 

mnciple  upon  the  incapability  of  a  party  to  dispose  of  his  estates 

ipon  deathbed,  the  grounds  of  that  challenge  are  removed,  if  there 

ie  a  deed,  not  executed  upon  deathbed,  and  remaining  effectual  at 

ihe  grantcr's  death,  by  which  the  heir  is  excluded.     His  rigiit,  how-  itiaaT  or 

jver,  revives,  if  the  li^e  poustie  deed  be  revoked  even  pro  breviasimo  ^^^^l  be 

'■ntervaUo,  and  he  may  sue  for  reduction  of  other  deeds  not  made  in  vocatiom  of 

i^e  pouetie,  which  have  not  been  accepted  or  homologated  by  himseif,  oit^°^  " 

Q  the  aamo  manner  as  if  his  right  had  never  been  excluded ;  Moir  F.c. ;  2  Sh. 

r.  ifudia,  2d  March  1 820 ;  affirmed  1st  March  1824.     Here,  a  deed,  f  g^L.'c. 

executed  on  deathbed,  revoking  all  prior  settlemeuts,  and  making  a  MS. 

lew  disposition  of  the  testator's  property,  was  reduced  as  regarded 

Jie  disposition,  but  held  effectual  to  revoke  tbo  prior  settlement 

rhus,  from  favour  to  the  heir,  an  effectual  revocation  may  be  made  on 

leathbed,  even  in  a  deed  reducible  at  his  instance  as  prejudicial ;  and 

lis  right  being  thus  let  in,  he  cannot  be  excluded  by  a  declaration 

bat  the  purpose  of  the  revocation  is  to  revive  a  prior  deed,  by  which 

le  was  excluded  ;  Kgr  v.  Erskine,  etc.,  16th  January  18fil  *    Adeed  13  D.4M, 

B  effectually  revoked  by  being  cancelled  ;  FirUay  v.  Birkmire,  29th  M.sise. 

Fuly  1779.t 

The  question  has  excited  great  diversity  of  views,  whether  a  settle-  Mnsr  peed  of 
oent  of  Scotch  heritage  can  be  effectually  revoked  by  a  foreign  deed, , 
lot  probative  according  to  the  law  of  Scotland.  By  some  eminent 
ftwyera  it  is  held  that  the  revocation  of  a  settlement  of  heritage 
•eing  a  deed  of  importance,  and  a  writ  importing  heritable  title  in 
enns  of  the  Act  1579,  cap.  80,  must  be  executed  according  to  tho 
olemnities  imposed  by  that  Statute,  and  by  the  Statute  1681,  cap.  5. 
iy  others  it  is  held,  that  revocation  is  not  a  writ  importing  heritable 
itle,  but  only  an  act  by  a  party  exercising  power  over  liis  own  unde- 
irered  deeds.  Again,  the  result  is  thought  to  depend  not  upon  an 
kboolute  incompetency  in  the  foreign  deed  to  effect  a  recall,  but  upon 
vhcthcr  it  sufficiently  expresses  the  intention  to  do  so.  The  caso  of 
Vmdas  v.  Dundas,  26th  February  1783,  is  cited  as  decided  by  Lord  m.  15685; 
IteuBLOWupondefect  of  evidence  of  intention  ;  and  there  is  a  series  of  ee7.  ^ 

*  Sm  alio  the  case  of  Ertldne  t.  Tdfer,  etc.,  3J  December  1850.  Reference  ma;  aim  13  I>.  3^3. 
U  Dade  to  tbs  cuo  of  Sleaart  t.  NeUtoii,  3J  FebniiLry  1860,  wbere  a  trust-deed  had  22  D.  G4G. 
•MB  eiecaled  in  liege  pouttie,  coDtainiDg  a  coDvejance  to  trustees,  with  a  direction  as  to 
W  jiiposal  of  ibe  heritage  prejadictsl  to  the  heir  ;  and  a  codicil  was  executed  on  deathbed 
V*Uch  the  tnutiiT  cancelled  the  fonner  dircctioD  and  substituted  anew  direction  to  his 
"Mmi  u  to  the  disposal  of  the  heritage :  it  waa  held  that  the  heir-at-law's  right  of  chat- 
^1*  «>B  not  excluded,  because  the  codicil,  though  ineffectual  as  a  new  digtiosal  of  the 
'iriUge,  «u  effectual  aa  ■  revocation  of  the  former  direction. 

T  Where  a  deed  granted  on  deathbed  haa  beea  ratified  by  the  heir,  a  nearer  heir  snbae- 
Vntfj  bom  baa  no  t^t  to  ebaUenga  it;  Onmt,  3d  Dtoember  ISSS.  Si  D.  68. 
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decisions  in  which  revocation  in  an  English  will  of  all  wills  preTioaslr 

5  S.  897 ;  made,  and  also  of  all  testamentary  dispositions  previously  made,  hu 
412.  '  heen  found  ineffectual  to  recall  a  settlement  of  heritable  property  in 
7  Wil.  &  Sh.     Scotland  ;  Fordyce  v.  Gockbum,  5th  July  1827 ;  Ganieron  v.  Didcs 

1  ?£m  L.'c.  Trustees j  29th  August  1833.  The  whole  authorities  are  reviewed,  and 
406.  the  different  doctrines  investigated  in  LeWis  Trustees  v.  Leith,  6th 
i^IUMh^b.  J^^®  1848,  where  the  opinion  of  the  majority  of  Court  was,  that  a 
616. 691.  disposition  of  Scotch  heritage  may  be  revoked  by  an  English  wilL  But 

it  was  decided,  that  an  English  will,  revoking  ''  all  former  wills,  eodi- 
"  cils,  and  testamentary  dispositions,^'  was  not  intended  to  revoke,  and 
did  not  revoke,  an  antecedent  Scottish  trust-disposition  of  heritage* 
^  When  there  is  an  express  revocation,  the  testator  cannot  prevent 

the  revival  of  the  heir's  right  by  merely  declaring  the  subsistence  of 
the  prior  deed,  so  as  to  exclude  the  heir,  if,  in  truth,  the  conveyance 
in  prejudice  of  the  heir  is  altered,  in  such  a  manner,  that  no  right  re- 
mains in  the  grantees  of  the  liege  poustie  deed.    See  Lord  ChanceU(Nr 

2  Bligh'e  App.  Eldon's  judgment  in  Orauford  v.  Goutts,  I4th  March  1806.  In  order, 
l!c.  617.    '     therefore,  to  debar  the  heir's  right  to  challenge  deeds  made  upon 

deathbed,  there  must  be  a  deed  made  in  liege  poustie^  whereby  he 

is  excluded,  and  power  reserved  to  the  maker  to  alter ;  and  then 

alterations  may  be  made  even  upon  deathbed,  by  either  of  the  fol- 

CoNDmoHAL     lowing  methods,  viz., — (1).  A  revocation  may  be  inserted  in  the  sub- 

BKYocATxoN.      ggquent  deed,  but  subject  to  this  declaration,  that  the  prior  deed 

shall  subsist  in  case  the  latter  one  shall  be  ineffectual.      The  kst 

disponee  is  thus  enabled  to  say  to  the  heir — You  have  no  interest 

to  reduce  this  deed,  because,  although  I  were  excluded,  the  liege 

potistie  deed  will  take  effect.     In  this  way  the  ultimate  disponee  is 

secure,  because  it  is  the  heir  alone  who  has  the  right  to  challenge. 

Betocation      (2.)  The  heir  s  right  continues  debarred,  if  no  revocation  be  inserted 

bVj^tkr^     in  the  latter  deed,  for  then  it  is  held  to  be  executed  under  the  reserved 

DispoeiTioK.      powers  of  the  first ;  and,  although  the  disposition  of  the  property  be 

altered,  that  forms  no  implied  revocation  of  the  prior  deed,  because 

6  Br.  Supp.  the  new  deed  is  founded  upon  its  reserved  power  to  alter,  and  the  very 
659 ;  1  Bom!**  oxecution  of  the  new  deed,  therefore,  is  a  declaration  of  the  continued 
L.  C.  653.  subsistence  of  the  first ;  Rowan  v.  Alexander^  22d  November  1775 ; 
2  Bligh'8  App.  Roaimrghe  v.  Wauckope,  29th  May  1820.  The  power  to  burden  and 
L.  C.  659. "'     alter  may  be  exercised  upon  deathbed,  although  the  words  etiam  in 

articulo  mortis  be  not  inserted  in  the  reservation,  because  by  the  dis- 
position the  heir's  right  is  excluded,  and  the  disponee  is  subject  to 

2  Br.  Supp.,      the  reserved  power ;  Douglas  v.  Douglas,  22d  June  1670  ;  /?fic&aiiasi 

M.  8285.  V.  Buchanan,  August  1758. 

Destinations  in  conveyance  of  Heritable  Subjects, — In  order  to 
qualify  him  to  prepare,  or  to  judge  of  the  effect  of,  a  settlement,  it  is 

24  D.  1321.  »  Beference  may  also  be  made  to  CampbeU'a  Trustee*  t.  Campbell,  15tb  Jii]jrlS62. 
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very  necessary  that  the  Conveyancer  be  acquainted  with  the  terms 
ordinarily  used  in  the  destinations  of  heritable  property,  and  the  pre- 
cise results  which  follow  from  the  use  of  those  terms.  We  shall, 
therefore,  shortly  examine  the  meaning  of  the  different  terms  by 
which  heirs  are  designated,  and  the  effects  which  flow  from  different 
modes  of  expression  used  in  their  appointment. 

The  general  terms,  "  heirs,"  and  "  heirs  in  general,"  include  all 
who  are  heirs  by  law,  as  heirs  of  lino  upon  whom  the  law  bestows  the 
feuda  antiqua,  %.e.,  heritable  property  acquired  by  inheritance — heirs 
of  conquest,  who,  in  the  ascending  line  among  brothers,  succeed  to 
the  feudum  novum^  or  property  acquired  by  singular  title — and  heirs 
named  by  a  previous  destination,  who  are  called  heirs  of  investiture. 
The  phrase  "heirs  whatsoever"  was  originally  introduced  when 
there  was  a  strict  interpretation  in  favour  of  the  superior,  in  order  to 
exclude  his  claim  to  the  estate  upon  failure  of  heirs  of  the  investi* 
tare.  "  Heirs  whatsoever"  is  equally  comprehensive  with  the  single 
word  "  heirs,"  and  is  applicable  to  the  same  classes  of  heirs,  meaning 
in  every  case  those  whom  the  law  points  out.  When  lands  are  dis- 
poned, therefore,  to  a  person  named,  and,  failing  him,  to  the  disponer's 
heirs  whatsoever,  the  property,  upon  failure  of  the  disponee,  will  go 
to  the  granter's  heirs  of  line,  if  he  obtained  it  by  inheritanca  If  it 
was  acquired  by  purchase  or  other  singular  title,  it  will  go  to  his  heir 
of  conquest.  If,  again,  it  was  held  under  a  previous  investiture,  it 
will  go  to  the  heirs  named  in  the  investiture,  if  such  appears  to  have 
been  the  testator's  intention.  Of  this  we  have  an  example  in  Mac- 
lauchan  v.  CampheU,  12th  January  1757.  Here,  under  "heirs  what- 
"  soever,"  there  was  held  to  be  called,  not  the  heir  of  line,  who  was 
the  son  of  a  daughter,  but  the  heir-male,  as  being  the  heir  of  investi- 
ture pointed  out  by  a  prior  wadset,  of  which  the  deed  in  question  was 
partly  a  renewal  In  Douglas  v.  Douglas,  4th  March  1 777,  the  claim 
of  a  party  as  heir  of  investiture  to  subjects  destined  to  "  heirs  what- 
«*  soever"  was  rejected,  the  Court  being  of  opinion  that  the  heir  of 
line  was  intended  by  the  testator  ;  and,  in  Steuart  or  Richardson  v. 
SiewartSj  8th  April  1824,  the  Court  gave  effect  to  their  view  of  a  tes- 
tator's intention,  by  finding  heirs-portioners  entitled  to  succeed  under 
•  destination  to  heirs  whatsoever,  although,  by  a  subsequent  branch 
of  the  same  destination,  heirs-portioners  were  excluded,  but  without 
ozpress  reference  to  the  previous  part. 

"Heir  of  line"  is  equivalent  to  heir-at-law,  and  is,  therefore, 
applicable  to  the  heir  of  conquest,  but  "  heir  of  line"  commonly  desig- 
nates the  heir  in  heritage. 

The  term  "  heir-male  of  line"  was  sustained  as  a  proper  expression 
to  mean  the  heir-male  not  of  conquest,  in  Sinclair  v.  Earl  of  Fife^ 
Mth  June  1 766,  affirmed  on  appeal. 
The  "  heir-female"  is  not  necessarily  a  female,  but  is  the  next 
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"  Heir-  heir-at-law,  male  or  female,  after  lineal  heirs-male   are  exhausted. 

*•  FEMALE."       rpi^jg  ^j^g  settled  by  the  Bargany  case;  Dalrymple,  11th  July  1738, 

reversed  27th  March  1739.     Here  the  destination  was  to  the  oldest 
ElchioB,  voce     son,  and  his  heirs-male,  whom  failing,  to  the  second  son  and  hishein- 
*'Hdrfr'''No?    niale,  whom  failing,  to  the  heirs-male  of  the  father,  whom  failing, 
2 ;  O.  and  St.  to  the  eldest  heir-femcUe  of  the  body  of  the  foxier.     The  two  sons  suo- 
^^'      *         cessively  possessed  the  estate,  and  died  without  male  issue,  so  that 
the  three  first  branches  of  the  destination,  calling  the  heirs-male  of 
the  two  sons  and  father,  were  exhausted.     The  question  then  arose, 
who  was  the  eldest  heir-female  of  the  father's  body  in  terms  of  the 
destination  ;   and  there  appeared   three   claimants,   founding  upon 
their  propinquity  as  sons  and  daughters  of  these  three  parties,  viz.,— 
1st,  a  daughter  of  the  father ;  2d,  a  daughter  of  the  eldest  son  ;  and 
3d,  a  daughter  of  the  youngest  son.     The  Court  of  Session  preferred 
the  son  of  the  father's  daughter,  but  the  House  of  Lords  reversed  the 
decision,  and  found,  that  Sir  Hew  Dalrymple,  the  son  of  the  oldest 
son's  daughter,  was  entitled  to  the  estate,  he  being  according  to  the 
ordinary  rules  of  succession  the  next  heir-at-law  upon  failure  of  all 
the  heirs-male.     When  a  party,  therefore,  intends  to  call  bis  own 
daughter  in  preference  to  the  daughter  of  his  son,  he  should  dispone 
to  her  nominatim,  or  to  his  own  daughter,  and  not  leave  her  succes- 
sion dependent  upon  a  destination  to  heirs-female. 
The  fixed  When  words  of  destination  are  used,  of  which  the  meaning  is  fixed, 

MBAMiifo  BULEs.  ^^^  ^^  jg  ^^  gj^^  eflcct  to  that  meaning,  irrespectively  of  any  pre- 

M.  2315.  sumptions  that  the  grantor's  intention  was  different ;  Hay  v.  Hay, 

24th  July  1 788.  Here,  the  first  branch  of  the  destination  gave  the 
estate  successively  to  certain  persons,  and  to  the  heirs-male  of  their 
bodies  (the  heirs-male  of  the  body  meaning  a  son,  or  a  male  descen- 
dant of  a  son,  connected  entirely  by  males),  after  which  the  succession 
was  given  to  A.,  and  "  his  law/id  heira-mcde*'  There  was  strong 
reason  to  presume  that  the  change  had  crept  in  per  incuriam^  and 
that  the  testator's  intention  truly  was  to  substitute  the  heirs-male  of 
the  body  of  A.,  as  well  as  of  the  prior  members  of  the  destination. 
A.  having  died  without  issue,  his  brother  was  preferred  to  succeed  to 
him  before  a  posterior  substitute,  notwithstanding  the  presumption 
afibrded  by  the  previous  parts  of  the  destination,  that  the  intention 
was  to  call  only  heirs-male  of  the  body  of  A. 
"Heirs-male"  While  the  meaning  of  AWr^-mate,  however,  is  fixed  and  inflexible 
80METIME8  coK-  ^q  ^j^jg  extout,  that  uudor  it  none  but  males  deriving  their  connexion 

BTRtlKD  AO  Afl 

TO  GIVE  EFFECT  through  malcs  can  succeed,  and,  therefore,  females,  and  the  descen- 
To  iHTENTiOK.    ja^ts  of  fcmalcs,  are  absolutely  excluded,  yet  the  phrase  is  capable  of 

limitation,  and  it  will  receive  a  more  or  less  extensive  construction 

according  to  the  testator's  intention.     This  was  clearly  stated  by 

RoxDUROHB      Lord  Eldon  in  the  Roxburghe  cause.     The  destination  was  "to  the 

CAUSE  

"  eldest  daughter  of  Hary,  Lord  Kerr,  without  division,  and  their 
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"  heirs-mala"  The  first  question  which  arose  here  was,  whether  the 
"  eldest  daughter  "  was  designative  of  one  particular  daughter,  or 
whether  it  had  a  successive  application  to  all  the  daughters  of  Lord 
Hary  Kerr.  It  was  decided,  that  the  estate  was  given  to  the  daugh- 
ters "  successive  et  seriatim"  In  a  subsequent  stage  of  the  litigation 
an  attempt  was  made  yet  further  to  extend  the  terms,  "  the  eldest 
"  daughter,"  so  as  to  mean  the  eldest  heir -female,  and  to  prefer  a 
descendant  of  the  eldest  daughter,  although  not  the  heir-male  of 
her  body  ;  but  the  Court  rejected  that  interpretation,  and  gave  the 
succession  to  the  heir-male  of  the  body  of  the  third  daughter ;  Lady  F.  C. 
Essex  Kerr  v.  Sir  James  Innes  Kerry  etc,  13th  November  1810. 

With  respect  again  to  the  words,  "  their  heirs-male,"  Lord  Eldon 
admitted,  that  these  terms  do  usually  mean, ''  heirs-male  general,"  and 
that  this,  being  the  prima  fade  obvious  meaning,  is  to  be  adopted, 
unless,  by  necessary  implication  or  plain  declaration,  you  are  driven 
out  of  the  obvious  meaning.  In  this  case,  however,  it  was  impossible 
to  give  the  words  their  |)Wm{i/acie  sense,  because  the  context  showed 
that  such  was  not  the  meaning  of  the  testator,  for  his  own  heirs-male 
whatsoever  were  subsequently  called,  a  substitution  comprehensive  of 
the  heirs-male  whatsoever  of  his  daughters,  and  which,  therefore, 
would  have  taken  away  all  separate  force  and  meaning  from  the 
appointment  of  theirheirs-male.  Upon  the  general  principle,  therefore, 
of  construction  with  reference  to  all  parts  of  the  deed,  so  as  to  give 
to  every  portion  of  it  a  sense,  his  Lordship,  affirming  the  judgment  of 
the  Court  of  Session,  held,  that  the  heirs-male  of  the  daughters  meant 
**  heirs-male  of  their  bodies."  The  case  is  in  the  Dictionary,  and  full  M.  voce  "Tail- 
extracts  from  Lord  Eldon's  speech  are  given  in  the  first  appendix  to  jj^*  7  ^^ 
Mr.  Sandford's  work  on  heritable  succession. 

The  word  "  and"  occurring  between  the  institute  and  his  heirs  or  "  Ain>"  equi- 
bis  children  is  equivalent  to  "  whom  failing"     Thus,  where  the  des-  "^^^^il- 
tination  is  to  "  A.  B.,  my  oldest  son,  and  his  lawful  children  in  equal  "  ™o" 
**  proportions,"  A.  B.  is  sole  fiar,  and  not  a  joint  disponee  merely ; 
Mward,  etc,  v.  Shiell,  etc,,  12th  February  1848,  where  it  was  observed  lOD.  685. 
on  the  Bench,  that,  according  to  all  known  principles  of  law,  this 
deBtination  is  to  the  father  alone,  the  word  ''and"  being  equivalent  to 
**  whom  failing."     The  connecting  "  and  "  does  not  necessarily,  how- 
ever, mean  "  whom  failing."     In  Lockhart  v.  Macdonaldy  1 5th  March  1  Beira  App. 
1842,  in  a  destination  to  "  the  heirs-male  of  the  body,  and  the  heirs  ^*^^ 

*  whatsoever  of  the  body  of  the  said  heirs-male,"  the  terms  "  heirs- 

*  male  "  in  the  first  branch,  and  "  heirs  "  in  the  second,  were  both 
Mistrued  distributively,  so  that,  as  the  eldest  son  succeeded  alone  by 
virtue  of  the  destination  to  heirs-male  of  the  body,  his  daughter  was 
Vdd  entitled  to  come  after  him  as  his  heir  whatsoever  in  preference 
t*  kis  brother,  who  would  have  been  next  heir- male  of  the  body.  If 
*aQd"  in  this  case  had  meant  "  whom  failing,"  the  brother  must  have 
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succeeded,  so  that  sons  might  be  exhausted  before  the  succession  was 
given  to  a  daughter. 

Usual  DSfirn-  With  regard  to  mortis  causd  dispositions  of  heritage,  it  may  be 
TOWTioN^moiTtis  observed  generally,  that  the  grantor  may  dispone  to  himself  in  the 
camd.  first  instance,  and  after  himself  to  the  person  upon  whom  he  wishes  to 

bestow  the  estate.  He  thus  constitutes  himself  the  institute,  and 
upon  his  death  the  disponee  will  make  up  his  title  as  heir  of  proTi- 
sion,  or  he  may  dispone  directly  to  the  person  who  is  to  succeed  him, 
and  so  make  him  the  institute,  and  entitle  him  upon  the  succession 
opening  to  enter  not  as  heir,  but  as  disponee,  so  that  he  can  at  once 
complete  his  title  by  means  of  the  disposition,  if  it  contain  procun- 
tory  and  precept,  or,  if  it  do  not,  by  suing  the  heir  for  adjudication 
in  implement. 

A  disposition  to  A.,  whom  failing,  to  B.,  gives  the  estate  to  R  pre- 
ferably to  the  heirs  of  A.  ;  but  a  destination  to  A.  and  his  heirs, 
whom  failing,  to  B.,  excludes  B.,  until  all  the  heirs  descended  of  A 
are  exhausted.  The  dispositive  words  are  applied  provisionally  to  the 
substitutes,  as  well  as  to  the  institute,  and,  upon  failure  of  the  insti- 
tute,  or  a  previous  substitute,  the  conveyance  carries  the  estate  to  the 
substitute  next  called,  in  rigid  compliance  witli  the  terms  of  the  desti- 
nation in  the  dispositive  clause.  So,  in  Grahame  v.  Grahame^  2(Hh 
June  1816,  the  heirs-male  of  the  father  being  called  by  the  dispositive 
clause  in  preference  to  his  son's  heir-female,  a  younger  son  of  the 
father  was  preferred  to  the  daughter  of  the  oldest  son,  although,  by 
the  procuratory  of  resignation,  descendants  of  the  body  of  the  oldest 
son  without  limitation  of  sex  were  called  preferably  to  younger  sons. 
When  the  terms  of  the  destination  in  the  dispositive  clause  are  ambi- 
guous, other  clauses  may  be  referred  to  for  explanation,  but  not  when 
it  is  clear;  Forrester  v.  Hutchison^  etc.,  11th  July  1826. 

With  regard  to  the  effect  of  the  disposition  mortis  catisd,  when  it  is 
in  favour  of  the  heir,  he  cannot  be  effectually  burdened  by  a  subse- 
quent testament,  which  is  the  last  will,  and  he  is  not  affected  by 
deathbed  deeds.  But,  when  the  conveyance  is  to  a  stranger,  he  may 
be  burdened  with  debts  in  a  testament,  "  because  a  testament  is  full 
"  evidence  of  the  disponer's  will,  which  is  sufficient  to  burden  the 
6 Br. Snpp. 289.  "  disponee  ultimately  with  the  debts;"  Davidson  y.  Naims,  19th 
February  1755. 

Disposition  to  the  Heir, — Conveyances  may  be  made  in  the  con- 
templation of  death  in  favour  of  those  who  would  succeed  at  any  rate 
as  heirs-at-law ;  and  this  is  a  course  which  may  be  taken  with  differ- 
ent objects  : — 

D^o^oN  TO  ^^  *^®  ^^^  P^^^®'  ^^  facilitates  the  completion  of  the  heir's  title,  by 
BBI11.AT-LAW.     furnishing  him  with  warrants  upon  which  he  can  have  recourse  imme- 
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0  the  superior,  without  the  delay  and  expense  of  service.  2dly, 
mple  and  direct  mode  of  making  provision  for  younger  chil- 
of  the  heritable  estata  Such  provisions  are  either  made  a 
ipon  the  disponee,  which  will  constitute  them  personal  claims 
lim  as  conditions  of  the  disposition,  or  they  may  be  created 
lens,  according  to  the  rules  which  will  afterwards  be  exa- 
-and  this  is  the  preferable  course,  inasmuch  as  the  children 
\  have  heritable  security,  and  rank  as  preferable  creditors 
)  heir's  right  by  virtue  of  his  infeftment.  Here,  it  must  be 
iriew,  that  provisions  so  constituted  are  conquest  in  the  per- 
hose  who  receive  them,  and  will,  therefore,  pass  to  their  heirs, 
ine,  but  of  conquest.  3dly,  Another  object  secured  by  the 
on  in  favour  of  the  heir  is  to  exempt  him  from  a  universal 
tation,  the  liability  of  the  acceptor  of  a  disposition  mortis 
jing  restricted  to  the  value  of  the  estate  conveyed  ;  Smith  v.  M.  2322 
Z,  21st  July  1780  ;  and  the  same  was  held  in  regard  to  a  dis- 
lio  was  also  heir-at-law;  Bnice  v.  Bruce,  13th  December  1826.  5  S.  119. 
ds  form  of  settlement  is  adopted,  it  will  consist  of  a  de  prm- 
iveyance  proceeding  upon  a  consideration  of  love  and  affection. 
K)nee  will  be  obliged  by  acceptance  to  pay  the  grantor's  debts, 
provisions  and  legacies.  There  will  be  a  reservation  of  the 
)  liferent,  a  power  of  revocation,  and  a  dispensation  with 


lost  usual  form  of  settlement  mortis  causa  is 
^rust-disposition  arid  Settlement^  by  which  the  universal  estate, 
9  and  moveable,  belonging  to  the  testator,  is  conveyed  to  cer- 
sons  in  trust,  with  instructions  how  to  dispose  of  it  This 
I  shall  now  examine  upon  such  points  as  have  not  already 
dewed,  viz.,  1.  The  nomination  of  trustees.  2.  The  declara- 
rust  and  of  purposes.  3.  The  powers  of  the  trustees.  4.  The 
«  of  the  trustees.  Some  observations  shall  be  added  upon 
Btitution  and   operation  of  the  trust  after  the  testator's 

17  be  remarked  at  the  outset,  that  a  trust-conveyance  can  Giumteb  muvt 

granted  effectually  by  a  party  possessing  the  radical  right  ^oot.*^"'^^^ 

jrty.     Therefore,  where  a  new  trust  was  executed  by  two 

,  it  was  held  an  incompetent  proceeding,  the  original  trust 

ng  no  power  of  devolution  ;  Freen  v.  Beveridge,  28th  June  10  S.  727. 

nation  of  trustees. — It  is  prudent  to  have  reasonable  grounds  Nomikatioh  of 
It  that  the  person  named  will  accept.     In  Dallas  v.  Leishman,  ^  I6191. 
Tember  1710,  a  trustee,  who  had  been  appointed  without  his 
jge,  refused  to  subscribe  any  deed.    The  Court,  however,  ob- 
n  to  denude,  but  in  such  terms  as  to  import  no  liability.   The 
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trustees  are  named  and  designed  as  the  disponees  of  the  estate  in  tbe 
dispositive  clause.  When  there  are  more  than  one,  the  expression 
ought  to  be  such  as  will  make  it  appear,  that  the  confidence  of  tlie 
truster  was  extended  to  them  separately,  and  that  it  was  no  condition 
of  the  conveyance,  that  they  should  all  accept  This  is  the  prudent 
rule,  and  observations  on  the  subject  will  be  found  in  Lard  Drumon, 
etc,,  V.  SomervUf  16th  June  1742.  A  nomination  of  tutors  and  cnn- 
tors,  however,  or  of  trustees,  does  not  fall  by  the  death  or  failure 
of  one  or  more  of  the  number,  unless  the  appointment  expressly  betn 
Er»k.  Inat.  i  7.  to  be  joint.     In  Campbell  v.  Lord  Monzie,  etc.,  26th  June  1 752,  five 

trustees  being  appointed  with  power  to  the  majority,  three  of  the 
number  having  repudiated  the  trust,  the  acceptance  of  the  remaining 
two  was  found  to  preserve  it.  Where  the  expression  is  such,  that  the 
trust  cannot  be  executed  by  fewer  than  a  specified  number,  it  is  pre- 
served by  the  acceptance  of  a  quorum — that  is,  of  a  limited  numb^ 
fixed  by  the  testator,  whose  acts  shall  be  as  conclusive  and  efiectual, 
as  if  done  by  the  whole  trustees  named  ;  Halley  v.  Oowans^  20th 
February  1840.  And,  in  Slianks  v,Aitken,  4th  March  1830,  where 
the  quorum  was  a  majority  of  the  acceptors,  and  two  of  the  trustees 
had  an  adverse  interest,  a  majority  of  the  remaining  number,  though 
less  than  a  majority  of  the  whole  was  held  entitled  to  act.  The  ma- 
jority in  number  of  the  acceptors  is  generally  named  a  quorum,  and 
it  ought  not  to  be  less  than  the  majority,  as  there  might  otherwise 
be  two  bodies  competent  to  transact  in  relation  to  the  same  propertj. 
The  nomination  of  a  quorum  is  highly  expedient  in  obviating  incon- 
venience in  obtaining  the  consent  and  concurrence  of  absent  trustees, 
and  in  preventing  the  trust  from  becoming  inoperative  in  the  event 
of  a  difference  in  opinion  arising  among  the  trustees.* 

Sometimes  one  of  the  trustees  is  a  persona  prasdilecta,  and,  as  he 
pre-eminently  enjoys  the  testator's  confidence,  he  may  on  that  account 
be  named  a  trustee  sine  quo  non,  whose  consent,  therefore,  will  be 
indispensable  to  every  act.  The  non-acceptance,  however,  of  a  trus- 
tee sine  quo  non  will  not  annul  the  trust,  if  that  be  not  the  express 
intention  of  the  testator  ;  Forbes  v.  Earl  of  Galloways  Trustees,  2d 

Quorum,  24  &  «  By  the  Act  24  &  25  Vict.  c.  84,  it  is  provided,  that  "  all  trasts  constitated  by  Tirtiie  of 
25  Vict.  c.  84.  «  nQj  ^qq^  q^  \oca\  Act  of  Parliament,  under  which  gratuitous  trustees  are  nominated,  ihsll 
"  be  held  to  include  the  following  provisions,  unless  the  contrary  be  expressed," — ^riz., inter 
alia,  *'  a  provision  that  a  majority  of  the  trustees  accepting  and  surviving  shall  be  a  qoomiB.'* 
A  gratuitous  trustee  is  interpreted  to  mean  **  any  trustee  who  receives  no  pecnniaxy  or 
*'  valuable  consideration  for  performing  the  duties  of  a  trustee,  and  is  under  no  obligatioo, 
"  without  special  acceptance  of  such  office,  to  discharge  the  duties  of  trustee."  Tnutees 
appointed  under  the  contract  of  any  trading  company,  are  excluded  firom  the  operation  of 
the  Act. 

The  rubric  of  the  first  section,  which  is  in  the  following  words,  **  Wliat  trusts  hertafier 
"  constituted  shall  be  held  to  include,"  is  expressed  as  if  the  operation  of  the  Statute  were 
limited  to  trusts  constituted  after  its  date  (6th  August  1861),  but  the  enactment  itself  does 
not  seem  to  bear  out  this  limitation. 


Trustee  $ine 
quo  non. 


CHAP.  III.  TRUST-DISPOSITION  AUD  SBTTLBMBNT.  705 

February  1803.   But  the  concurrence  of  a  trustee  sine  quo  non  after  his  M.  voce  "  SoU- 
acceptance  is  indispensable  to  every  act ;  Vere  v.  Earl  of  Hynd/ord,  !i  ^^^[^^x. 
1st  June  1791.    We  have  already  found  in  the  case  of  Stoddart  v.  No.  3. 
Rutherford,  30th  June  1812,  that  a  married  woman  may  competently  Bell's  Svo 
be  named,  and  act,  as  a  trustee  and  sine  qud  non  ;  and,  when  both  pfc!' 
she  and  her  husband  are  appointed,  she  is  entitled  to  act  and  vote  as  ^  ^.|  ^  ^^ 
a  separate  trustee  ;   Watson  v.  Stormonth  or  Darling y  11th  May  1825.  App.  iss. 

All  difficulties  with  regard  to  the  non-acceptance  of  any  of  the  Dbbtihatiok 
trustees  named,  and  the  power  of  a  majority  to  act,  are  obviated  by  I^d  »urIrivoK» 
the  usual  terms  of  the  conveyance,  which  is  made  to  the  persons 
named,  and  to  the  survivors  or  survivor  of  such  of  them  as  shall 
accept,  the  majority,  while  more  than  two  survive,  being  a  quorum. 
There  will  be  found  much  useful  information  in  the  report  of  Gor- 
doHS  Trustees  v.  Eglinton,  17th  July  1851.  There  was  here  a  general  13  D.  i38i. 
trust-disposition  to  A.  B.  and  C,  and  the  survivors  and  survivor.  By 
a  codicil  other  trustees  were  appointed,  but  the  words  "survivors 
"  and  survivor"  were  not  repeated.  A  title  was  made  up  by  the 
heir,  and  a  conveyance  executed  by  him  in  favour  of  the  three  acting 
trustees,  and  their  heirs  and  assignees  ;  and,  one  of  tlie  three  leaving 
died,  a  question  arose,  whether  the  survivors  had  power.  It  was 
held  as  a  general  doctrine,  that  the  title  does  not  control  the  trust, 
but  the  trust  the  title,  and  that  the  powers  and  conditions  of  the 
frust  are  to  be  taken  from  the  trust-deed,  and  that  the  survivors, 
therefore,  had  power  to  convey.  The  terms  of  the  deed  liere  excluded 
doubt,  when  it  was  to  rule.  But,  where  the  trust  is  not  given 
expressly  to  survivors,  does  the  entire  trust  accresce  to  them,  or  does 
a  right  pass  to  the  heirs  of  a  deceasing  trustee  ?  In  practice  hitherto, 
an  express  extension  of  the  trust  to  survivors  has  been  held  requisite 
to  enable  thenf  to  act,  and  in  prudence  the  deed  should  be  so  pre- 
pared as  to  prevent  all  question.  A  confident  opinion,  however,  will 
be  found  expressed  by  Lord  Justice-Clerk  Hope  in  this  case,  that  no 
light  passes  to  the  heir  of  a  deceased  trustee,  there  being  no  pro 
indiviso  right  to  a  share  conveyed  by  the  trust-deed — that  each  of 
three  trustees  has  the  full  title  along  with  the  other  two,  and,  if  they 
cUe,  his  title  carries  the  whole  right  to  the  exclusion  of  all  others,  a 
deceased  trustee's  title  being  absorbed  by  the  title  subsisting  in  the 
wrvivora  The  doctrine  delivered  by  Stair  appears  to  support  this  i.  12. 13. 
▼iew.  He  distinguishes  between  joint  mandates  inter  vivos, — where 
the  authority,  being  given  to  all,  returns  to  the  living  mandate  upon 
4©  death  of  any  one, — and  power  given  to  executors  without  mention 
,  ^Kqmrum,  where  the  deed  is  extended  in  order  that  the  act  may 
^  >Und,  because  power  given  by  a  defunct  in  contemplation  of  death 
•tonot  return,  and  he  is  presumed  to  prefer  all  the  persons  nominated 
to  any  others.  When  the  trust  is  not  granted  to  the  heirs  of  the 
[.I  troatees  named,  it  is  stated  by  the  Lord  Just  ice- Clerk,  that  upon  the  13  d.  13S5. 
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death  of  the  trustees  the  title  to  the  trust  property  would  be  carried 
on  into  the  persons  of  their  heirs,  so  as  to  prevent  the  right  reverting 
to  the  truster's  heir.  But  the  trustees'  heirs  would  only  hold  subject 
to  the  purposes  of  trust,  and  under  obligation  to  denude  when  duly 
called  upon.  The  powers  of  the  trustees  would  not  pass  to  them  bj 
the  law  of  Scotland.* 

The  conveyance  in  the  dispositive  clause  either  comprehends  all 
the  granter's  lands  by  specific  description,  or  it  refers  to  separate 
conveyances  of  particular  estates  in  favour  of  the  same  trustees,  or 
it  is  a  general  conveyance  of  the  whole  heritable,  as  well  as  of 
the  whole  moveable,  property  belonging  to  the  granter.  Even  when 
there  is  a  special  conveyance  or  separate  dispositions,  there  should  be 
added  a  conveyance  generally  of  all  other  lands  belonging  to  the 
granter,  which  will  transmit  any  heritable  property  that  may  have 
been  omitted,  or  which  may  be  subsequently  acquired.  In  supple- 
ment of  the  general  conveyance  of  moveable  property,  the  trustees 
are  appointed  executors,  which  will  enable  them  to  obtain  confirma- 
tion de  piano.  They  are  also  appointed  tutors  and  curators  to  such 
of  the  granter's  children  as  maybe  underage  at  his  death,  a  nomina- 
tion attended  with  great  convenience,  since  it  provides  means  to 
recover  and  manage  any  property  which  may  accrue  to  the  children 
during  their  minority.i" 

Declaration  of  trust,  and  purposes. — The  conveyance  is  declared 

*  Where  a  testamentary  deed  appoints  trustees,  the  oondition  of  sorvivorship  is  impHc^i 
on  the  principle  that  a  truster  prefers  that  any  one  of  the  trustees  nominated  should  mansge 
the  estate  rather  than  a  judicial  factor.  So,  where  the  two  trustees  who  bad  been  nomi- 
nated by  the  testator  accepted  and  acted,  and  one  thereafter  died,  a  petition  for  a  jodidai 
factor  ^aa  refused  as  unnecessary ;  Findlayj  30th  June  1855.  See  also  SeUm  t.  SeUm, 
28th  NoYcmbcr  1855.  The  Bankruptcy  (Scotland)  Act,  19  &  20  Vict.  c.  79,  §  164,  cootaios 
a  power  "  to  one  or  more  creditors  of  parties  deceased  to  the  amount  of  £100,  or  to  perwns 
'*  having  an  interest  in  the  succession  of  such  parties,  in  the  event  of  the  deceased  having 
'*  left  no  settlement,  appointing  trustees  or  other  parties  having  power  to  manage  his  estate, 
"  or  part  thereof,  or  in  the  event  of  such  parties  not  accepting  or  acting,  to  apply  by  som* 
**  mary  petition  to  either  Division  of  the  Court  for  the  appointment  of  a  judicial  factor,** 
whom  the  Court  may  appoint.  The  first  appointment  under  this  clause  in  the  Statute  wu 
made  in  the  case  of  Macfarlane^  etc^  6th  March  1857,  and  in  regard  to  the  constmctioD  of 
the  clause,  reference  is  made  to  the  observations  of  the  Judges. 

t  In  the  case  of  M(»ckilligin  v.  MackiUigin,  23d  November  1855,  a  party  having  recalled 
by  a  codicil  the  nomination  of  trustees  contained  in  a  trust-disposition,  previoosly  executed 
and  substituted  new  trustees,  but  without  dispositive  words,  the  question  arose  whether  the 
deed  became  inept,  in  consequence  of  the  recal  of  the  disponeee  without  a  new  dispotitioo 
in  favour  of  the  new  nominees,  so  that  the  estate  fell  to  the  heir-at-law ;  the  opinions  of  the 
Court  were  in  favour  of  the  validity  of  the  trust-deed,  and  of  the  competency  of  the  new 
trustees  making  up  a  title  directly  under  that  deed.  "  The  requirement  of  the  law  having 
"  been  satisfied  by  the  truster  inserting  in  the  original  instrument  a  good  dispodtive  claotp, 
*'  subject  to  an  unqualified  power  of  altering  the  same,  and  there  being  also  a  good  nomina- 
tion of  trustees  at  the  time  of  the  completion  of  the  settlement  by  its  quasi  delivery  on 
death  of  the  granter,  the  Lord  Ordinary  does  not  think  that  the  validity  of  the  instrument 
at  the  latter  date  would  be  affected  by  the  circumstance  that,  dnring  the  intermediate 
period,  and  while  the  trutt-settlement  was  only  tn  etirt*  of  being  completed,  one  set  of 
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to  be  in  trust  for  the  purposes  set  forth  in  the  deed,  of  which  the 
Srst  is  usually  the  payment  of  the  debts  of  the  granter. 

The  trustees  are  entitled,  like  the  heir,  to  pay  primo  venientt,  if  !•  Patmeht 
khey  have  not  been  interpelled  by  diligence ;  Rankine  v.  Gairdner,  deto!'*"*' 
24th  November  1731  ;  and  it  is  not  incumbent  upon  them  to  insti-  M.  I6201. 
:ute  an  action  of  multiplepoinding,  while  there  is  no  judicial  striving 
br  a  preference ;  Alison  v.  Earl  o/Dundonald*8  Trustees^  26th  January  M.  16211. 
1793.     When  the  heritable  property  is  destined  to  one  party,  and 
;he  moveable  property  to  another,  and  both  of  these  are  burdened  in 
general  terms  with  payment  of  the  testator  s  debts,  the  rule  of  law 
"emains  undisturbed,  and  each  is  liable  for  the  debts  legally  affecting      &  o*  a 
he  estate  which  he  has  received ;  Campbell  v.  Campbell,  1st  June  436. 

'  parties  had  been  snbstitiited  for  another  as  trost-disponces.     He  knows  of  no  authority  or 
principle  for  holding  that  the  settlement  would  be  nullified  by  such  a  proceeding  having 
'  taken  place  at  a  time  when  no  right  either  in  trust  or  otherwise  had  been  vested  in  the 
trustees  or  donees  originally  named,  and  when  the  dispositive  act  had  not  yet  been  com- 
pleted by  delivery  of  the  instrument.    The  codicil,  being  as  much  a  part  of  the  general 
'  settlement  as  if  it  had  been  added  to  the  original  instrument  itself  before  it  was  subscribed, 
'  most  be  read  along  with,  and  as  part  of  it.    And,  as  in  the  settlement,  when  its  parts  are 
thus  read  together,  there  was,  at  the  date  of  its  quasi  delivery  by  the  death  of  the  granter, 
'  a  good  dispositive  clause  with  a  good  nomination  of  disponees,  the  defender's  objection 
'  appears  to  be  groundless  on  principle,  and  unsupported  by  authority ;"  per  Jjord  Currik- 
ux,  Ordinary.    The  Lord  Justice-Clerk  Hope  observed : — **  For  some  years  before  the 
death  of  the  late  Mr.  Jamieson,  I  had  occasion  to  consider  a  variety  of  cases  in  consulta- 
tion with  him  ;  and  we  both  held,  that,  under  such  a  deed  as  we  have  here,  and  similar 
clauses  in  latter  codicils,  the  trustees  subsequently  nominated  had  an  undoubted  right,  as 
much  as  if  the  original  nomination  in  the  trust-deed  had  remained  unaltered,  to  complete 
their  title  at  once  by  infeftment  on  the  trust-deed,  and  that  such  infeftment  was  regular, 
apt,  and  valid,  in  point  of  strict  conveyancing ;  and  that  the  changes  and  alterations  in 
the  nomination  of  trustees  had  no  effect  on  the  conveyance  in  trust,  whoever  might  be 
Bamed."  ..."  The  truster  by  an  afler-codicil  alters  the  trustees,  makes  a  new  set,  or 
adds  or  substitutes,  as  he  thinks  proper.    Then,  what  is  the  effect  of  this,  the  trust-deed 
being  declared  to  remain  valid  in  so  far  as  not  altered  ?    Why,  that  these  parties  are 
made  disponees,  and  their  names  are  substituted  for,  or  added  to,  the  original  list.     What 
words  he  employs  are  of  no  moment,  for  his  power  under  this  reservation,  and  equally 
without  the  reiervationf  is  absolute  over  an  alterable  mortis  causd  settlement.    Whether 
lie  ■ays,  I  nominate  so  and  so  to  be  trustees — or  I  direct  the  names  of  A.,  B.,  and  C,  to 
■tend  in  the  dispositive  clause  of  my  trust-deed,  as  if  I  had  from  the  first  therein  inserted 
them — or,  I  now  give,  grant,  and  dispone  to  A.,  B.,  and  C,  instead  of  to  D.,  E.,  and  F^ 
M  the  future  disponees  under  my  trust-deed— or  in  whatever  fonn — the  result  is  the  same, 
•ad  either  form  is  equally  good.    There  is  in  the  original  deed  a  conveyance  to  trustees 
food  and  effectual,  and  without  any  mid-impediment.    He  puts  into  that  conveyance,  by 
ynrtae  of  his  reserved,  or  inherent,  power  over  his  own  deed,  new  trustees  or  disponees. 
The  term  trustees  is  the  same  as  dvtponees  in  such  a  case,  for  the  nomination  of  trustees 
mder  a  trust-disposition,  by  the  force  of  the  nomination  of  them  as  trustees,  makes  them 
Iratt-disponees.    Trustees  in  such  codicils  mean  trust-disponees  ;  and  as  there  is  a  dis- 
foeition  to  trust-disponees  originally,  that  remains  operative  in  favour  of  all  who  maybe 
'BBDed,  although  the  whole  named  in  the  original  deed  have  been  recalled,  and  displaced  out 
•f  the  tmst<;onveyance  as  it  originally  stood."    The  principle  laid  down  in  the  above 
■•  is  given  effect  to  in  the  Titles  to  Laud  Act,  1858,  which  enacts  (§  36),  that  "  all  codi- 
SfBt,  deeds  of  nomination,  decrees  of  declarator,  and  other  writings  bearing  reference  to 
^tavejances  separately  granted,  and  naming  or  appointing  persons  to  exercise  or  enjoy 
She  rights  or  powers  conferred  by  such  conveyances,  shall  be  deemed  and  taken  for  the 
^^■rpoees  of  this  Act  to  be  parts  of  the  conveyances  to  which  they  separately  bear  reference." 
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1749.  A  mortis  causd  trust-settlement,  with  directions  to  the  tnu- 
tees  to  pay  the  grantor's  debts,  is  not  a  trust  for  behoof  of  creditors, 
and  a  creditor  may  obtain  the  same  preference  by  diligence  against 
the  trustees  as  executors,  which  he  could  have  done  by  diligence 
7  Bell's  App.  against  the  debtor  himself;  Olobe  Insurance  Company  v.  MackemU, 
296;  supra,      5th  Auirust  1850. 

2!  Paymeht  of  The  second  purpose  is  generally  payment  of  the  expenses  of  the 
EXPENSES  OF      ^^ust ',  aud  WO  have — 

3.  Objecibto  Thirdly,  the  objects  to  be  benefited.  The  appropriation  to  be 
BE  benefited,  made  by  the  trustees  may  either  be  inserted  in  the  trust-deed  itself, 
Separate  deed  or  in  a  separate  deed  of  appointment  or  instructions.  The  latter  plan 
•OF  iKSTEuo-       jg  attended  with  convenience,  inasmuch  as  circumstances  may  arise, 

rendering  it  necessary  to  vary  the  purposes  of  the  trust,  and,  when 
the  instructions  are  separate,  these  can  be  altered  without  disturb- 
ing the  trust-disposition.     When  this  plan  is  adopted,   the  trust- 
disposition  will  refer  to  such  purposes  as  are  contained  in  separate 
instructions  or  directions  already  executed,  or  which  shall  be  con- 
tained in  any  writing  to  be  afterwards  executed  by  the  grantor.    Tbe 
separate  instructions  may  be  in  the  form  of  a  testament,  which,  bj 
virtue  of  the  reference  connecting  the  deeds,  will  be  lield  as  part  of 
M.  5539;  1       the  trust-disposition;  Willoch  y,  Auchterlonr/^  14th  December  1769. 
Boss,  L.C.401.  rpi^g  testament  also  may  be  executed  in  England,  and  in  the  English 
form  ;  and,  although  not  probative  by  the  law  of  Scotland,  such  a 
testament,  along  with  a  trust-disposition,  is  an  effectual  settlement  of 
7  S.  454 ;  1       Scotch  heritage  ;  Ker  v.  Ker's  Trustees,  24th  February  1 829 ;  Cameroh 
R088,  L.C.  404.  y  Dick's  Trustees,  19th  May  1831.*    And,  where  an  Endish  will  con- 
App!  106 ;  1      tained  a  revocation  of  previous  wills,  a  previous  disposition  of  Scotch 
R088,  L.C.  406.  heritable  property  w^as  held  not  to  be  thereby  revoked,  that  deed 
5  S.  897.  being  necessary  to  make  the  will  effectual ;  Fordyce  v.  Cockbum^  5th 

Failure  of  July  1827.  In  the  event  that  no  instructions  are  left,  or  that  such 
1N8TBUCTIOK8.    ^  ^^^  j^fj.  gj^^^jj  j^^  ^^j^  ivom  iuformallty  or  any  other  cause,  that 

will  necessarily  render  the  trust-disposition  abortive,  and  let  in  the 
claim  of  the  heir.  Such  a  result  it  may  be  the  anxious  wish  of  tbe 
testator  to  prevent,  and  this  he  may  do  by  inserting  in  the  trust- 
disposition  a  provisional  statement  of  the  purposes,  to  which  he 
desires  his  property  to  be  applied,  and  declaring  that  these  purposes 
shall  take  effect,  in  the  event  of  his  leaving  no  other  or  further 
directions,  or  in  the  event  of  such  directions  proving  ineffectual  In 
this  way,  although  the  purposes  inserted  in  the  trust-disposition  may 
not  be  such  as  the  testator  ultimately  desires,  still  they  will  secure 
the  fulfilment  of  his  intention  to  exclude  the  heir. 

*  But  the  deed  of  iDstrQCtioD8,  in  whatever  form,  will  not  be  effectual  to  exclude  the  heir 
if  executed  on  deathbed,  unless  the  trust-conyeyance  contains  a  proYisional  statement  of 
purposes,  to  take  effect  in  the  event  of  the  subsequent  directions  proving  inoperatiTe.    See 
22  D.  646.  StewaH  v.  NeiUon,  3d  February  1860,  referred  to  in  note,  p.  697. 
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When  money  provisions  are  directed  to  be  paid,  the  time  of  vest-  Fixwodatbop 

TB8T1NO 
VISIONS. 


ing  ought  to  be  specified.     In  the  Juridical  Styles  this  is  properly  ^""^^^  ^' ™^ 


done  by  declaring,  that  the  provisions  shall  not  vest  until  the  term  of 
payment,  a  result  which  in  this  case  would  not  happen  without  the 
special  provision  to  that  efiect,  inasmuch  as  by  a  previous  clause  the 
provisions  are  to  bear  interest  before  the  term  of  payment,  an 
arrangement  which  is  generally  taken  as  indicating  an  intention 
that  they  should  vest  before  the  time  of  payment.  Rights  should 
also  be  given  to  the  issue  of  any  child  who  may  predecease  the  term 
of  payment. 

The  instructions  must  be  clear  and  explicit,  as  well  as  certain.    We  iNSTRconoMs, 
have  already  had  occasion  to  refer  to  the  failure  of  a  mortification  for  '^^^"^  dnckk- 

1  .  ,  .  .  .  .  TAIN  OB  ILLE- 

the  erection  of  an  hospital,  in  consequence  of  an  imperfect  specification  oal. 
of  regulations  by  the  testator ;  and  Macculloch  v.  Macculloch,  28th  ]?!sH®''  ^ 
November  1 752,  is  an  example  of  reduction  of  settlements  on  the  No.  4S. 
ground  of  irrationality.     The  purposes  also  must  be  legal.     In  Strath-  5  Wil.  &  Sh. 
more  v.  Stratlnnore's  Trustees^  23d  March  1831,  the  accumulation  of    ^^' 
rents  of  heritable  property  for  thirty  years  was  allowed,  Scotch  heri- 
table property  having  been  expressly  exempted  from  the  provisions 
of  the  Act  39  &  40  Geo.  iil  cap.  98,  which  are  now,  however,  ex- 
tended to  such  property  by  the  Entail  Amendment  Act ;  so  that 
accumulation  is  now  incompetent  for  a  longer  period  than  twenty- 
one  years  from  the  grantor's  death.     Of  the  application  of  the  Statute 
in  preventing  the  accumulation  of  moveable  property  in  Scotland,  we 
have  an  example  in  Lawson,  etc.  {Ogilvie's  Trustees)  v.  Kirk-Session  s  D.  1229. 
of  Dimdee^  18th  July  1846,  where  the  direction  was  to  accumulate 
for  one  hundred  years,  in  order  then  to  erect  an  hospital.     If  from 
informality,  uncertainty,  or  illegality,  the  purposes  shall  fail,  then 
the  trust  is  void,  and  the  estate  will  go  to  the  heir>at-law. 

The  instructions  must  be  carefully  framed,  with  a  view  to  the 
nature  of  the  interest  which  the  parties  are  to  have,  upon  whom  the 
trust  property  is  beneficially  bestowed ;  because  the  phraseology  used 
in  the  instructions  will  determine  the  extent  of  the  right  obtained  by 
the  beneficiaries,  and  whether  it  is  an  heritable  or  moveable  estate 
in  their  persons.  The  claim  of  the  beneficiaries  is  against  the  trus- 
tees, to  make  good  to  them  the  trust  estate  for  their  several  interests. 
These  interests  depend  upon  the  terms  used,  whether  giving  a  life- 
rent, or  a  fee  vesting  immediately,  but  with  a  postponed  term  of 
payment,  or  a  conditional  fee  contingent  on  certain  events,  or  a  fee 
to  become  vested  and  payable  when  funds  are  realized. 

The  nature  of  the  right  in  the  beneficiary,  again,  whether  heritable  Beneficiary's 
or  moveable,  depends  upon  the  character  of  the  interest  bestowed  on  ^lb  ox  move. 
him.     If  the  trust  fund  is  moveable,  then  the  legatee's  share  is  neces-  ^^^^ 
^rily  moveable  ;  but,  if  the  trust  estate  is  heritable,  the  beneficial 
interest  will  be  heritable  or  moveable  according  to  the  testator's 
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Bbxepiculrt'b  purpose  and  instructions,  and  the  nature  of  the  demand,  which,  in 
RIGHT.  HBEiTA-  ^,^g  ^f  ^jjg  settlement,  the  beneficiary  is  entitled  to  make  upon  the 
ABLE,— «m««.  trustees.  If  they  are  directed  to  convey  lands  to  him,  then  the  right 
Mj4624£  ^  ig  heritable  ;  Durie  v.  CouUs,  30th  November  179 J.  Here,  a  bond 
624.    '  heritably  secured  was  conveyed  for  the  use  and  behoof  of  two  parties, 

4  S.  314 ;  without  any  direction  to  realize  and  divide  the  amount ;  and  their 
636.    '  rights  were  thereby  decided  to  be  heritable.     In  BurreU  v.  BumU, 

11th  December  1825,  there  was  an  alternative  direction  to  pay  the 
proceeds,  or  to  denude  of  the  heritage  unconverted.  The  heritage 
being  unconverted  at  the  beneficiary's  death,  his  interest  was  held  to 
be  heritable.  But,  if  the  trustee  holds  under  an  obligation  to  acooont 
for  the  proceeds,  or  to  pay  certain  sums  of  money,  although  these  are 
to  come  out  of  heritable  estate,  the  claim  of  the  beneficiary  is  move- 
4  S.  279 ;  able ;  Angus  v.  Angus,  6th  December  1825.  Here,  the  direction  to  the 
629^'  ^*  ^'  trustees  was  to  convert  the  property  into  money,  and  to  divide  and 
.  pay  over  the  residue  in  certain  shares  to  the  truster's  children.  The 
share  of  a  child  was  held  to  be  moveable  ;  and  the  true  principle  was 
here  stated  by  Lord  Glenlee,  viz.,  that,  where  a  beneficial  interest 
in  the  subject  is  constituted  in  the  party,  as  when  it  is  disponed  to 
trustees  to  hold  for  A.  in  liferent  and  R  in  fee,  the  right  of  the  fiar 
is  heritable ;  but  that,  when  the  beneficiary's  interest  is  a  claim  for 
a  share  of  the  residue,  it  is  moveable,  and  descends  to  executors.  Id 
consistency  with  this  principle,  when  there  was  a  power  to  sell  for 
payment  of  legacies,  but  no  direction  to  sell,  and  the  residue  was 
declared  to  belong  to  A.,  to  whom  the  trustees  were  directed  to  dis- 
pone and  pay,  the  residue,  being  heritage,  was  held  to  be  heritable  in 
8  S.  803.  the  succession  of  A. ;  Cathcart  v.  Cathcart,  26th  May  1 830.     To  same 

13D.  81.  effect  is  the  case  otSpeirsr.  Speirs,  21st  November  1850,  and  the 
beneficiary's  interest,  therefore,  was  held  not  liable  to  a  claim  of 
legitim  by  his  next  of  kin.*  When  the  share  of  a  beneficiary  has 
been  ascertained,  and  is  invested  by  the  trustees  with  his  knowledge 
and  sanction  upon  heritable  security,  it  is  heritable  as  regards  his 
121).  872.  succession  ;  Williamson  v.  Paid,  15  th  December  1849.  But,  as  long 
as  the  trust  continues,  it  is  fixed  by  our  practice,  that  the  rights  of 
parties  are  not  altered  by  investment  of  the  trust  funds.  Where  a 
husband  was  bound  to  pay  £30,000  to  trustees  to  provide  a  jointure 


*  The  cases  above  referred  to  were  reviewed  bj  the  House  of  Lords  in  deciding  the 
83  Jurist,  502.    of  Buchanan  ▼.  Angus^  15th  May  1862.    In  this  case  the  Court  of  Session  had  held  that 

the  purpose  of  the  testator  was  the  distribution  of  the  estate  as  at  his  death,  and  that,  the 
22  D.  979  power  of  sale  being  conferred  iu  order  to  enable  the  trustees  to  execute  that  purpose,  the 

succession  was  moveable.    The  House  of  Lords,  however,  reversed  this  decision,  oo  the 
10  D.  166.  ground  that,  in  the  words  of  Lord  Fullertor  iu  deciding  the  case  of  The  Advocate- General 

y.  Blackburn* s  Trwiees^  27th  November  1847,  sale  was  not  ''indispensable  to  the  exe- 
"  cution  of  the  trust."  The  law  on  this  point  was  laid  down  with  great  precision  bj  the 
Lord  Chancellor,  and  his  judgment  may  be  referred  to,  as  containing  an  exposition  of  the 
principles  regulating  cases  of  this  description. 
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to  his  wife  and  provisions  to  his  children,  instead  of  paying  he  trans- 
ferred to  the  trustees  an  heritable  bond,  and  the  fund  was  re-invested 
by  the  trustees  in  heritable  security.  Both  purposes  being  accom- 
plished, and  a  surplus  remaining  for  the  husband's  representatives, 
it  was  held  to  be  moveable,  the  husband's  position  being  that  of 
claimant  on  the  fund,  which  by  the  original  constitution  of  the  trust 
was  moveable,  and  not  altered  by  the  investment ;  Meildam's  Trustees  is  d.  169. 
V.  Mrs,  Meiklam's  Trustees,  2d  December  1852. 

The  interest  of  the  beneficiary,  although  the  property  remains  Buteficiaxy's 
vested  in  the  trustees,  may  be  transferred  by  him,  either  by  a  mortis  ^^  Aswair- 
causd  deed,  as  in  Oordon's  Trustees  v.  Harper,  4th  December  1821,  i  s.  186. 
or  by  assignation.     The  right  being  a  jus  crediti  merely  is  personal, 
and  does  not,  therefore,  require  a  feudal  conveyance  ;  MacdoncM  and  2  S.  682. 
SeUcrig  v.  Russell,  6th  February  1824.     Here,  we  find  the  distinction 
pointed  out  between  the  reversionary  right  of  the  grantor  of  a  trust 
inter  vivos,  and  that  of  a  beneficiary  who  had  no  previous  title.     In 
the  former  case,  which  is  usually  that  of  a  trust  for  the  payment  of 
debts,  the  trustee's  right  is  only  a  burden  upon  the  radical  title,  so 
that  the  title  of  the  truster  remains,  and  his  reversionary  interest 
could  only  be  transferred  by  a  proper  feudal  conveyance.     But  a 
beneficiary  with  no  previous  title  has  only  a  jus  crediti,  or  right  to 
call  on  the  trustees  to  account  or  denude.* 

The  proper  diligence  to  attach  the  right  of  a  legatee  in  the  hands  Benefxcurt^s 
of  trustees,  even  when  the  trust  property  is  heritable,  is  not  inhibi-  J^^  ^J""*"*- 
tion,  but  arrestment ;  Orierson  v.  Ramsay,  25th  February  1780.     If  M.  759; 
a  creditor  of  the  legatee,  however,  should  raise  adjudication  in  order  *^*^«"»  ®^ 
to  secure  his  debt  upon  the  subject,  the  litigiosity  created  by  the  suit 
affects  the  nature  of  the  diligence  suited  to  affect  the  property,  and 
the  proper  diligence  then  would  be  the  inhibition  on  the  dependence ; 
WHsan  V.  Smart,  31  st  May  1809.  F.  C. 

We  have  already  had  occasion  in  treating  of  the  marriage-contract  Insthucttons  , 
to  point  out  the  care  with  which  directions  to  execute  an  entail  ™  «"^"'- 
must  be  expressed.     When  the  direction  is  generally  to  convey  to  the 
fevoured  party  in  the  form  of  strict  entail,  containing  such  conditions 
as  the  trustees  shall  consider  necessary,  that  is  a  good  authority  to 
the  trustees  to  insert  all  the  requisite  fetters ;  Stirling  v.  Stirling's  i  D.  130. 
Trustees,  30th  November  1838.     In  obeying  the  direction  to  make  an 
entail,  we  must  have  regard  to  the  testator's  intention.    Where  he 
directed,  that  it  should  contain  all  the  conditions  and  fetters  of  a 
specified  entail,  adding,  "  so  as  to  form  a  valid  and  effectual  entail 


*  The  Lord  Chancellor,  speaking  of  such  &jus  crediti  in  the  case  of  Buchanan  v.  Angus,  Supra,  p.  710. 
■ajB,  that  "  it  partakes  of  the  nature  and  quality  of  the  subject  itself,  and  is  governed  by 
*'  the  same  rules  of  law  as  to  its  transmissibility  by  descent,  which  would  be  applicable  to 
*'  the  sabject  to  which  it  applies." 
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"  according  to  the  law  of  Scotland,"  and  after  his  death  the  specified 
entail  was  found  to  be  defective,  the  beneficiary  claimed  to  have  the 
lands  conveyed  to  him  in  fee-simple,  that  being  the  effect  of  the  entail 
prescribed  as  a  model.  But  the  Court  held  the  trustees  bound  to 
make  a  valid  and  effectual  entail ;  Oraham  v.  Lord  Lynedoch's  Tnu- 
teeSy  15th  March  1852,  affirmed  14th  June  1855.  If  prohibitions  are 
specified  in  the  trust-deed,  and  no  discretionary  power  given  to  the 
trustees,  the  Court  will  not  allow  any  limitations  to  be  inserted  ex- 
cepting those  which  are  so  expressed ;  Cuming's  Trustees  v.  Cwming, 
10th  July  1832  ;  and,  in  CampbdCa  Trustees  v.  CampbeU,  1 2th  Majr 
1838,  the  testator  having  prescribed  the  substitution  of  heirs  to  be 
inserted  in  the  entail,  without  directing  heirs  whatsoever  to  be  cdled 
after  the  last  substitute  named,  the  Court  would  not  allow  these 
general  words  to  be  added.^  When  money  is  directed  to  be  invested 
in  the  purchase  of  land  to  be  entailed,  the  beneficiary  is  entitled  to 
the  interest  of  the  fund  while  remaining  uninvested  after  the  period 
at  which  the  direction  might  reasonably  have  been  fulfilled  ;  Eaii  of 
Stair  V.  Earl  of  Stairs  Trustees,  29  th  March  1825.  Money  cannot  be 
entailed,  and  a  direction  to  invest  the  price  of  lands,  and  to  pay  the 
interest  to  the  heirs  in  their  order,  was  found  to  give  the  price  abso- 
lutely to  the  first  disponee,  without  any  benefit  or  right  of  credit  to 
the  ulterior  destinees;  Duthie  v.  Duthie,  25th  February  1841.  The 
same  principle  is  now  applied  to  trusts  of  land,  which,  by  §  47  of  the 
Entail  Amendment  Act,  cannot  be  held  for  the  benefit  of  disponees 
in  succession,  the  first  disponee  being  entitled  to  have  his  right  judi- 
cially declared  to  be  that  of  fee-simple  proprietor. 

When  money  is  directed  to  be  invested,  the  question  arises — What 
are  the  beneficiary's  rights  if  an  investment  is  not  immediately  found  ? 
And  it  is  now  settled  by  a  series  of  decisions,  that  he  is  entitled  to 
the  annual  proceeds  of  the  fund,  as  he  would  have  been  entitled  to 
the  rents  from  the  testators  death,  had  an  investment  then  been 
found.  In  Earl  of  Stair  y.Earl  of  Stair  s  Trustees,  19th  June  1827, 
interest  was  allowed,  commencing  from  twelve  months  after  the  tes- 
tator's death,  that  period  being  allowed  to  collect  the  estate  and  to  pay 
debts  and  liabilities.  But,  in  Macpherson  v.  Macpherson,  1  Ith  June 
1852,  it  was  decided,  upon  an  examination  by  Lord  St  Lbona&i>s  of 
the  English  authorities,  and  of  the  decision  in  the  case  o{ Stair,  that  it 
is  inconsistent  with  the  effect  due  to  the  testator's  intention  to  defer 


22  D. 1272. 


*  Li  the  case  of  Leny  v.  Leny,  28th  June  1860,  it  v^m  decided,  that  the  dirrctioD  tu 
entail,  to  be  effectual,  must  specify  a  certain  order  of  succession.  In  this  case  the  directi<in 
to  entail  was  in  these  wordH  :  "  That  the  said  estate,  when  purchased,  shall  be  made  over 
"  b J  a  deed  of  entail,  according  to  the  formalities  necessary  in  such  cases  in  Scotland,  to 
"be  enjoyed  by  my  said  nephew  and  his  lawful  heirs  forever;'*  and  it  was  found  that  there 
was  here  no  direction  as  to  the  order  of  succension  such  as  could  fetter  the  institute.  It  wts 
further  held,  bnt  only  by  a  migority,  that  such  a  direction  did  not  warrant  the  exclusion  of 
heirs-portioners. 
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the  allowance  of  interest  for  any  period,  and,  therefore,  it  was  given 
from  the  testator's  death.  In  MitcheU,  etc,  (Dickson's  Trustees)  v.  Scott,  16  D.  i. 
2d  November  1853,  there  was  a  direction  that  the  interest  after  a 
liferenter's  death  should  accumulate  for  the  purchase  of  land,  the 
purchase  being  made  as  soon  as  the  trustees  should  find  it  in  their 
power.  The  Court,  holding  that  the  main  intention  of  the  testator 
to  benefit  the  heir  must  be  looked  to,  limited  the  accumulation  to  one 
year,  and  gave  the  interest  to  the  heir  from  the  expiration  of  a  year 
after  the  death  of  the  liferentrix.  Upon  the  same  principle  of  regard 
to  the  beneficiary's  interest,  he  must  have  the  immediate  benefit  of 
investments  so  far  as  made ;  and,  where  the  trust  had  been  executed 
excepting  in  regard  to  a  small  balance  for  which  no  suitable  invest- 
ment had  been  found,  the  trustees  were  not  allowed  to  postpone  the 
execution  of  an  entail,  but  ordained  immediately  to  convey,  reserving 
the  rights  of  all  parties  with  respect  to  the  balance  ;  Campbell  v.  15  D.  27. 
CampbeiVs  Trustees,  19th  November  1852. 

Where  different  interests  in  liferent  and  fee  are  given  in  trust-deeds,  Effect  op 
it  is  important  to  keep  in  view  the  effect  of  the  trust  in  connexion  r^ovmorY^ 
with  questions  of  vesting.     The  rules  in  such  cases  were  pointed  out  ™o- 
by  the  Lord  Justice-General  M*Nbill  in  Holbert  v.  Dickson,  26th  15  D.  609. 
March  1853.     Here,  the  testator  had  directed  his  trustees  to  pay 
the  interest  of  a  share  of  residue  to  his  niece  during  her  lifetime,  and 
at  her  death  the  capital  sum  to  her  children.     The  question  arose, 
wliether  there  was  here  a  vested  right  to  a  child  who  predeceased 
the  liferentrix.     It  was  decided,  that  the  fee  had  vested,  the  life- 
rentrix and  her  children  being  the  sole  parties  intended  to  be  bene- 
fited.     Circumstances  to  be  looked  to  in  such  questions  are — (1.) 
Whether  distinct  estates  of  liferent  and  fee  are  given  ;  or,  what  the 
Lord  Justice-General  in  Halbert's  case  held  tantamount  to  that,  viz., 
whether  distinct  interests  are  created  in  the  interest  and  capital. — 
(2.)  The  existence  of  a  trust,  which  may  suspend  the  vesting,  but 
cannot  exclude  it,  and  does  not  prevent  it. — (3.)  Whether  any  ulterior 
interest  is  given  beyond  that  of  those  first  called  to  the  fee,  so  that 
the  trust  may  be  regarded  as  having  been  created  for  the  protection 
of  such  ulterior  interest.     When  there  is  no  ulterior  interest,  then, 
if  the  fiar  or  fiars  appointed  fail,  the  result  is  intestacy  ;  and  that 
result  affords  the  strongest  presumption  that  vesting  was  intended. 
—{4.)  Whether  an  individual  is  the  beneficiary,  or  a  class  of  persons, 
tbe  latter  being  less  indicative  than  the  other  that  the  testator  in- 
tended the  bequest  should  vest.     The  authorities  mainly  looked  to  in 
the  case  of  Halbert  were  the  leading  case  of  WaUcxe  v.  Wallace,  28th  M.  voce 
January  1807  ;  also  the  cases  of  Forbes  v.  Luckie,  26th  January  1838,  ^.ppx.  No.  s. 
»nd  Maxwell  v.  Wyllie,  25th  May  1 837.  16  b.'374!  ' 

It  is  common  to  exempt  provisions  granted  to  daughters  from  the 
i^  mariti  of  their  present  or  future  husbands.     Sometimes,  also,  the 
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right  of  children  is  restricted  to  the  liferent  of  the  sum  provided  to 
them,  as  a  means  of  preserving  the  provision  to  their  issua  In  such 
cases,  it  may  be  expedient  to  empower  the  trustees  to  employ  a  por- 
tion of  the  amount,  if  the  legatees  should  desire  it,  in  the  purchase 
of  an  annuity,  where  there  may  be  cause  to  apprehend,  that  by  being 
limited  to  the  interest  the  legatee's  income  will  be  unduly  limited. 
When,  notwithstanding  the  restriction  to  a  liferent,  the  legatee  is 
allowed  to  bequeath  mortiacausdf  it  is  not  necessary  in  his  will  to  make 
special  reference  to  the  faculty  to  bequeath.  Such  special  reference 
is  required  by  the  Law  of  England,  but  not  with  us,  as  first  settled 
in  Hislop  v.  MaxweWs  Trustees,  1 1th  February  1834.  The  same  was 
held  in  Grierson  v.  Miller,  3d  July  1852,  where  a  general  testament 
was  held  sufficient  to  give  the  liferenter's  legatee  right  to  the  life- 
rented  portion  of  the  fea 

Powers  of  trustees. — There  is  a  general  presumption  that  the  trus- 
tees are  vested  with  the  powers  necessary  to  give  effect  to  the  trust ; 
and  there  can  be  no  doubt,  therefore,  that  without  special  authority 
they  will  be  entitled  to  take  possession  of  the  trust  property,  and 
perform  every  act  of  ordinary  administration.  In  Muir^  etc  (Oilmcurt 
Trustees)  v.  Oilmour,  23d  May  1851,  the  trust-deed  being  imperfect 
as  a  feudal  conveyance,  the  trustees  proceeded  to  make  up  their  title 
by  constitution  and  adjudication,  and,  although  the  heir  was  attempt- 
ing to  reduce  the  trust-deed,  they  were  held  entitled  to  decree  of 
constitution  instanter,  because  they  had  right  by  the  conveyance  to 
the  beneficial  possession.  Should  the  heir  obtain  reduction,  their 
title  would  then  fall  With  regard,  however,  to  the  sale  or  iropigno- 
ration  of  the  trust-estate,  these  are  acts  of  absolute  dominion,  proper 
only  to  an  unlimited  proprietor,  or  those  whom  he  specially  authorizes; 
and  such  extraordinary  powers  are  not  allowed  to  be  exercised  upon 
mere  inference  of  intention,  but  must  be  conferred  either  by  express 
terms,  or  by  necessary  and  unavoidable  implication.  No  one,  how- 
ever, will  readily  purchase  lands,  or  lend  money  upon  the  security  of 
lands,  when  the  trustees  have  no  express  power  to  sell  or  borrow, 
because,  however  clear  maybe  the  necessity, and,  therefore, the  implied 
power,  it  does  not  appear  per  expressum  upon  the  face  of  the  title; 
and  even  in  the  strongest  case,  therefore,  judicial  authority  may  be 
required.  There  is  thus  a  manifest  expediency,  that  such  power 
should  be  conferred  by  express  terms. 

(1.)  Power  of  sale. — This  is  an  extraordinary  act,  amounting  to  the 
exclusion  of  the  heir,  and,  where  not  expressed,  therefore,  it  is  only 
supplied  in  circumstances  which  do  virtually  exclude  him,  and  ren- 
der the  sale  indispensable  to  the  preservation  of  the  trust-property, 
and  the  attainment  of  the  testator's  purposa  In  the  case  of  Trustees 
of  Moore's  Mortification  v.  Wilson,  25th  June  1814,  trustees  were 
allowed  to  sell  the  superiority  of  lands  mortified  for  a  charity.     Here 
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)wer  was  granted  in  consideration  of  extraordinary  advantage  to 
larity,  the  superiority  being  in  itself  useless  to  it,  while  the  sale 
ced  a  price  of  £1000.     But,  in  Robertson  v.  AUan,  7th  March  lo  S.  438. 
the  Court  of  Session  having  upon  strong  presumption  of  inten- 

0  authorize  a  sale  supplied  that  power,  the  decision  was  re- 

1  1st  September  1835,  Lord  Bbouqhah  holding,  that  the  heir-  2  Sb.and  Macl. 
r  cannot  be  excluded  or  displaced  by  inference,  but  only  by  ^^^'  ^^^' 
terms  or  necessary  implication.     Of  the  latter  an  example  is 

hed  in  Henderson  v.  SoTnerviUe,  22d  June  1841,  where  power  to  3  D.  1049. 

nds  not  appointed  to  be  sold  was  held  to  be  necessarily  implied, 

being  a  running  deficiency  of  funds,  which,  without  a  sale,  would 

consumed  the  trust-property.   Where  the  primary  purpose  of  tlie 

was  payment  of  the  testator's  debts,  it  was  found  that  the  trus- 

lad  power  to  sell,  in  order  to  implement  that  purpose,  and  the 

»eing  entitled  to  the  residue  of  the  rents,  they  were  held  bound 

3rcise  the  power  of  sale  at  his  suit,  so  as  to  liquidate  the  debts 

'  the  capital,  and  not  pay  them  at  the  heir's  expense  out  of  the 

;  Graham  v.  Grahams  Trustees,  21st  December  1850.   Upon  the  13  D.  420. 

principle  which  limits  the  power  of  sale  when  not  expressly 

3d,  it  is  restricted  to  the  precise  terms  used  in  conferring  it  when 

i  bestowed.     Where  a  husband  was  empowered  by  his  wife  to 

F  necessary  to  his  support,  he  made  a  sale  in  consideration  of 

cindness,  and  to  secure  a  continuance  of  care  and  attention.    The 

ras  reduced  as  going  beyond  the  power  ;  Coltart  v.  Corie,  26th  15  D.  606. 

I  1853.     We  ought  to  note  in  reference  to  the  above  case  the 

r  of  attempting  novelties  in  Conveyancing.     The  deed  was  a 

^ance  to  a  third  party,  with  power  of  sale  reserved  to  the  hus- 

and,  as  the  property  was  the  wife's,  there  was  inserted  a  convey- 

U>  the  husband  to  make  effectual  his  power  of  sale  in  the  event 

nplated.     He  took  infeftment  to  validate  the  attempted  convey- 

The  anomalies  and  difficulties  inseparable  from  such  a  course 
have  been  avoided  by  a  trust, 
en  the  conveyance  is  to  the  trustees  and  their  assignees,  and  a 

of  sale  is  given,  the  precept  of  sasine,  not  being  used  by  the 
es  themselves,  may  be  assigned  by  them,  so  as  effectually  to 
a  purchaser  notwithstanding  the  declaration  of  trust,  which, 
ling  to  the  words  of  style,  is  usually  repeated  in  the  precept ; 
wm  v.  Cameron,  4th  June  1 836.  l^^o^l  *c 

e  should  be  bestowed  in  framing  the  power  of  sale  to  avoid  ex-  460. 
ons  which  may  be  held  to  enjoin  a  sale.  Heritable  property 
•d  by  settlement  to  be  sold  for  trust  purposes  is  subject  to 
r-duty.  When  there  is  no  injunction,  but  a  power  merely,  legacy- 
loes  not  appear  to  be  exigible,  unless  a  sale  be  necessary  in 
to  accomplish  the  objects  of  the  trust.  In  Blair  v.  Blairy  14th  12  D.  97. 
aber  1849,  it  was  decided,  that  a  power  of  sale  to  trustees  does 
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not  imply  that  the  succession  of  heritage  is  to  be  treated  as 
moveable,  if  there  be  no  direction  to  sell.  On  the  other  hand, 
when  a  sale  was  necessarily  contemplated  by  the  testator,  although 
no  express  power  was  given,  notwithstanding  an  arrangement  where- 
by the  lands  were  conveyed  by  the  trustees  to  the  heir-at-law,  the 
heritable  property  was  held  liable  to  legacy-duty ;  Advocate-Gene- 
ral v.  Williamson^  23d  December  1850.  To  the  same  effect  is 
Advocate- General  v.  Smithy  1st  March  1852,  where  the  rules  and 
principles  determinining  this  point  are  stated.  This  case  was  affirmed 
on  appeal.* 

(2.)  Power  to  purchase  lands, — When  it  is  an  object  of  the  trust 
to  invest  the  trust-funds  in  the  purchase  of  lands,  it  has  been  found, 
Sharpe,  11th  February  1823,  that  superiorities  may  be  purchased, 
but  there  was  no  opposition  in  this  case;  and,  in  the  subsequent 
ease  of  Governors  of  Cauvin*s  Hospital,  29th  January  1842,  the 
Court  declined  to  authorize  a  purchase  of  feu-duties,  holding,  that, 
when  the  direction  is  to  purchase  'Mands,"  the  dominium  utile  is 
meant. 

(3.)  Power  to  borrow, — It  is  often  very  expedient,  that  trustees 
should  possess  this  power,  as,  for  instance,  whon  immediate  advances 
are  required  for  the  outfit,  it  may  be,  of  children,  but  the  trust  pro- 
perty cannot  be  realized  without  a  sacrifice.  Power  to  borrow  is 
sometimes  raised  like  power  of  sale  by  necessary  implication  from  the 
difficulty  or  impossibility  of  conducting  the  trust  without  it  But  it 
is  prudent,  and  most  desirable,  in  order  to  enable  the  trustees  and 
lenders  to  act  with  confidence,  that  a  special  power  to  borrow  and 
grant  securities  should  be  inserted,  whenever  there  is  any  probabilitj 
that  loans  will  be  required.  In  Dewar  v.  Ross's  Trustees,  4th  De- 
cember 1792,  there  was  a  power  to  borrow  a  certain  amount,  and  a 
loan  of  a  larger  sum  was  sustained  ;  but  here  the  granter  of  the 
trust  was  alive,  and  had  authorized  the  security  and  received  the 
money.  And,  in  Thomson  v.  M'LachlaWs  Trustees,  24th  June  J  821), 
the  fact  of  there  being  no  power  to  borrow  was  one  of  the  grounds 


18  D.  636. 


*  Where  a  testator  does  not  merely  give  a  simple  power  to  sell  the  heritable  estate,  bat 
confers  upon  his  trustees  an  ample  and  absolute  discretion  whether  thej  shall  sell  or  not, 
he  thereby  makes  the  character  of  his  succession  dependent  upon  the  resolution  to  which 
they  may  come  in  the  exercise  of  that  discretion  ;  and  if  they,  in  exercise  of  their  powvo, 
convert  the  estate,  legacy-duty  becomes  exigible  ;  Advoc<Ue- General  v.  Ham>1Um,  22<1 
February  1856.  The  Court  were  of  opinion  here,  that,  under  the  fair  construction  of  55 
Geo.  III.  c.  184,  Sch.  Part  in.,  there  is  a  direction  to  trustees  to  sell,  whenever  there  is  a 
direction  to  them  to  consider  as  to  a  sale,  and  to  do  what  they  think  best,  supposing  always 
that  a  sale  is  the  course  which  they  do  adopt. 

The  liability  to  duty  where  the  estate  is  heritable,  will  be  regulated  by  the  terms  of  the 
Succession  Duty  Act,  16  &  17  Vict.  c.  61.  By  §  18  it  is  provided  that  no  person  charged 
with  duty  under  the  Legacy  Duty  Acts,  shall  be  charged  sJso  with  duty  under  the  Saccet> 
sion  Duty  Act  in  respect  of  the  same  property.     See  also  ^  29  and  30. 
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upon  which  trustees  were  subjected  personally  in  payment  of  a  pro- 
missorv-note  for  £2500.* 

(4.)  Power  to  appoint  fdctors. — Great  inconvenience  is  frequently  Power  to 
experienced  from  the  absence  of  tliis  power.  Its  object  is  to  enable  ^^**^  '^^' 
the  trustees  to  devolve  the  management  upon  one  or  more  persons 
able  to  bestow  more  time  and  attention  upon  the  trust  affairs  than 
can  be  done  by  the  trustees  themselves.  The  advantage  of  such  a 
power  is  manifest  where  any  of  the  trustees  may  be  permanently  or 
temporarily  resident  abroad,  and  even  where  the  necessity  is  not  so 
striking,  it  must  always  be  beneficial  to  enable  trustees  under  any 
circumstances  which  may  exist  or  emerge  to  devolve  the  active  charge 
and  close  superintendence  and  management  upon  persons  who  can 
apply  to  these  the  necessary  time,  trouble,  and  experience.  The 
granter  of  the  trust  may  himself  name  a  factor,  and  the  trustees 
have  it  not  in  tlieir  power  to  supersede  the  person  so  named ;  Fulton  9  s.  442. 
V.  M^Alister,  15th  February  1831.  When  no  factor  is  named  in  the 
trust-deed,  and  no  power  to  employ  one  is  conferred,  the  trustees 
may  employ  one  upon  their  own  responsibility,  but  in  sucli  circum- 
atances  they  do  not  enjoy  an  indemnity  equally  full  as  that  which  is 
usually  provided,  when  authority  to  name  factors  is  given.  In  a  case, 
therefore,  in  which  there  was  no  power  to  name  a  factor,  and  a 
bequest  was  given  to  the  trustees  as  a  remuneration  for  their  trouble, 
they  were  held  personally  liable  for  loss  sustained  through  the  failure 
of  a  factor,  although  reputed  responsible  when  appointed  ;  Sym  v.  8  S.  741. 
Oiarlea,  13th  May  1830.  If  the  employment  of  a  factor  be  autho- 
rized, the  trustees  may  depute  to  him  even  the  power  of  sale,  but,  if 
they  do  so,  the  authority  must  be  express,  and  not  matter  of  infer- 
ence merely,  as  in  Thornas  v.  Walker's  Trustees,  4th  July  1829,  where  7  S.  828. 
the  authority  was  not  to  sell,  but  to  grant  dispositions,  and  generally 
to  do  everything  which  the  trustees  could  do  themselves.  This,  two 
of  the  Judges  held  to  be  an  insufficient  power,  although  a  sale  by  the 
factor  was  sustained  on  the  ground  of  the  trustees  having  recognised 
other  sales  by  him. 

(5.)  Power  of  assumption.-^ — It  is  highly  expedient,  where  the  pur- 

*  The  Court  refused  to  authorize  marriage-contract  trustees  to  borrow  money  for  repair 
of  heritable  subjects,  no  power  to  borrow  having  been  given  in  the  marriage-contract,  with 
the  provisions  of  which  the  Court  would  not  interfere ;  Ker^  3d  March  1855.  In  a  case  in  17  D.  565. 
irhich  the  whole  Judges  were  consulted,  where  it  was  stated  that,  unless  power  to  borrow 
^ere  granted,  the  trust-estate  would  be  immediately  adjudged  for  calls  made  by  the  liqui- 
dators of  a  bank,  the  Court  held  that,  "  upon  the  assumption  that  the  trust-deed  does  not 

by  constmction  or  implication  empower  trustees  to  borrow  money  on  the  security  of  the 

tnut-efftate,  it  is  not  competent  for  the  Court,  in  the  exercise  of  its  ndbiU  officium,  to 
"confer  lach  power  on  the  trustees;'*  Kinloehf  7th  December  1859.    The  application  in  22  D.  174. 
this  cate  was  made  by  petition.    The  competency  of  the  application  in  this  form  was  not 
disciissed,  bat  remarks  fell  from  Lord  Deis  tending  to  throw  doubt  upon  the  competency. 

t  This  power  is  now  supplied  by  Statute  in  all  trust-deeds  under  which  gratuitous  24  &  25  Vict, 
tinstees  are  appointed.    It  may  be  exercised  by  a  single  trustee,  where  there  is  only  one  ;  c.  84. 
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poses  of  the  trust  render  its  long  duration  probable  or  certain,  tluU 
the  trustees  should  be  enabled  to  recruit  their  ranks  by  assuming 
others.     This  is  done,  by  giving  them  power  to  nominate  and  assume 
such  other  person  or  persons  as  they  shall  think  fit,  who  shall  have 
the  same  powers  and  privileges  as  the  original  trustees.     The  title  of 
assumed  trustees  is  completed  by  deed  of  assumption,  whereby  ther 
are  formally  nominated  and  appointed,  and  the  trust  property  is  con- 
veyed by  the  original  trustees,  or  by  such  of  them  as  survive,  and  are 
capable  to  execute  the  conveyance,  in  favour  of  themselves  and  those 
whom  they  have  assumed,  with  power  to  the  survivors  and  quomm 
as  in  an  original  trust.     The  deed  of  assumption  must  contain  procu- 
ratory  and  precept,  and  the  title  will  be  completed  by  infeftment 
When  a  power  of  assumption  is  conferred,  it  may  be  exercised  even 
on  deathbed  ;  Roughhead  or  Tod  v.  Hunter^  5th  March  1833 ;  but  no 
assumption  can  be  made  when  it  is  not  authorized  ;  and  whatever 
power  is  given  must  be  executed  in  strict  conformity  with  its  terma 
So,  where  the  power  was  merely  to  supply  places  in  the  trust  vacant 
by  death  or  non-acceptance,  and  there  were  two  such  vacancies^  an 
assumption  of  three  new  trustees  was  found  void  as  to  all  the  three, 
this  being  an  excess  which  the  Court  cannot  correct ;  Ferrie  v.Baird, 
Slst  May  1834.     Sometimes  a  power  of  nomination  is  g^ven  not  to 
the  trustees  alone,  but  to  a  party  beneficially  interested  with  their 
consent.     In  Baillie  or  Dunlop,  11th  Marcli  1835,  power  having  been 
given  to  a  beneficiary  to  name  new  trustees  with  consent  of  a  majoritj 
of  those  acting  for  the  time,  and  the  trustees  having  all  died,  the 
beneficiary  was  found  entitled  to  nominate  by  himself  alone. 

But,  altliough  there  be  no  power  of  assumption,  the  trust  will  not 
be  defeated  by  the  failure  of  all  the  trustees.*  The  Court  of  Session 
by  its  nobUe  officium  will  provide  for  the  execution  of  it.  In  M'Ada%^ 
17th  July  1841,  the  trustees  having  all  died,  the  Court  with  the 
concurrence  of  all  concerned  appointed  new  trustees.  It  is  only  the 
proprietor  himself,  however,  who  can  confide  to  another  the  absolute 
control  of  his  property  without  security ;  and  in  this  case,  accoid- 
iiigljj  the  trustees  appointed  by  the  Court  were  required  to  find 
caution.  A  judicial  factor  is  now  generally  appointed,  where  testa- 
mentary trustees  fail,  and  he  also  must  find  security.-|-    It  is  thus  a 


or  by  the  whole  tnisteeR,  or  a  quorum  of  their  number.  For  interpretation  of  "  eratnitoai 
"  trustees/*  and  remarks  upon  this  Act,  see  iupra,  p.  704. 

♦  See  8upra^  p.  706,  note  *. 

t  The  Titles  to  Land  Act,  1858,  §  21,  provides  a  mode  of  completing  the  title  of  a  judi- 
cial factor.  'When  the  petition  for  authority  to  complete  a  title  to  lands  forming  part  of  tlie 
estate  under  the  factor's  management  specifies  the  lands  to  which  a  title  is  to  be  completed, 
the  warrant  is  also  to  specify  the  lands ;  and  the  warrant  is  declared  to  hare  the  effect  of  a 
disposition  from  the  party  whose  estate  is  under  management  to  the  judicial  factor  on  wluch 
he  may  accordingly  complete  his  title  at  once,  by  recording  the  wammt  or  expeding  la 
instrument,  as  the  case  may  require.    When  the  estate  consista  of  heritaUfi  eecnritiM.  tl» 


IlL  TRUST-DISPOSITION  AND  SETTLEMENT.  719 

duty  to  provide  against  a  total  failure  of  trustees  deriving  their 
nation  from  the  grantor  himself,  or  under  powers  conferred  by 

and  care  also  should  be  taken  to  obviate  sucli  contingencies 
spend  the  operation  of  the  trust  without  permitting  a  remedy. 
Duncan,  23d  June  1849,  where  two  trustees  having  died,  and  the  12  D.  913. 
ining  two  being  abroad,  the  Court  refused  to  appoint  a  judicial 
\*  The  advantage  of  a  timely  assumption  is  also  shown  by  the 
venience  experienced  from  the  absence  of  trustees  reducing  tlie 
>er  resident  to  less  than  a  quorum ;  Nishet  v.  Fraser,  3 1st  January  13  S.  381. 
Here,  one  of  two  accepting  trustees  went  abroad,  and  the 

continued  to  act  in  collecting  and  reinvesting  funds.  The 
•deed,  however,  contained  a  power  of  assumption,  with  a  recom- 
lation  by  the  testatrix  that  it  should  be  exercised  so  that  the 
)er  of  trustees  should  never  be  less  than  three.  The  proceedings 
3  acting  trustee  having  been  challenged,  the  Court  was  of  opinion, 
the  power  of  assumption  ought  to  have  been  exercised,  and, 
ng  the  right  of  the  one  trustee  to  be  doubtful,  superseded  him 
ipointing  a  judicial  factor. 

any  one  undertake  the  office  of  trustee  without  any  appointment 
sumption,  the  extent  of  his  powers  depends  upon  the  provisions 
e  trust  under  which  he  professes  to  act ;  and,  in  McMillan  v.  ii  D.  I9i. 
strong,  6th  December  1848,  a  party  so  acting,  where  the  deed 
rred  no  power  to  borrow,  was  held  personally  liable  for  the 
nt  of  a  loan  contracted,  in  so  far  as  shown  not  to  have  profited 
eneficiaries. 

)  Power  to  compound  and  submit — This  is  another  power  essen-  Poweh  to  com- 
;o  the  satisfactory  administration  of  a  trust,  but  which  cannot  ^^^^  ^^^ 
f  be  assumed,  if  not  expressly  conferred,  inasmuch  as  compro- 
and  arbitration  are  acts  proper  only  to  an  absolute  proprietor. 

ought  invariably,  therefore,  to  be  authorized. 

abilities  of  trustees. — They  are  liable  for  the  intromissions  of  Liability  for 
other,  unless  the  grantor  of  the  trust  expressly  exempt  them.f  *^^^"  other. 

ing  the  warrant  is  to  have  the  effect  of  an  asBignation  recorded  of  the  date  of  record- 
I  warrant.  This  was  obviously  an  incompetent  mode  of  completing  a  title  where  the 
«  bad  been  infefl,  because  the  party  whose  estate  was  under  judicial  management, 
\  been  already  divested  by  the  trustees'  infeftment,  a  second  disposition  from  him 
bmve  no  effect ;  and,  accordingly,  the  Titles  Act,  1860,  §  38,  provides,  when  this  is 
•t,  that  the  warrant  shall  have  the  effect  of  a  disposition  by  the  trustee  or  former 

I 

B  8mUh  V.  Smiih^  20th  March  1862,  a  body  of  six  trustees  having  been  reduced  to  24  D.  838. 

twbom  one  was  resident  abroad,  the  Court  appointed  a  judicial  factor,  holding  that 

t-of  assumption  by  the  remaining  trustee  was  invalid,  and  refusing  to  remove  the 

(Irattee  so  as  to  validate  the  assumption. 

ii  Act  24  &  26  Vict.  c.  84,  provides  that  all  gratuitous  trusts  shall  be  held  to  include  poR  iimioMis^ 

■vWoo  that  each  such  trustee  shall  only  be  liable  for  his  own  acts  and  intromissions,  gioHs  op  cx>- 

dhflll  ziot  be  liable  for  the  acts  and  intromissions  of  co-trustees,  and  shall  not  be  liable  trustees,  kic 
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Inst.  i.  7. 20.     This  rule  is  laid  down  by  Erskine  with  regard  to  tutors  and  curators, 
5  S.  346.  and  it  was  applied  to  a  trustee  in  M'Clymont  v.  HxigheSy  14th  Feb- 

ruary 1827,  where  an  accepting  trustee  was  subjected  in  payment  of 
funds  received,  not  by  himself,  but  by  a  co-trustea     The  case  of 
5  S.  852.  Kennedy  v.  Wightman^  28th  June  1827,  is  to  the  same  effect,  and 

presents  the  doctrine  in  a  clearer  illustration.^ 
LuLBiuTY  FOR       Wo  havo  already  found  an  instance  of  trustees  being  subjected  for 
THBiB  PACTOR.   j^^^  ^^  ^  factor  appoiutcd  without  authority  from  the  testator.    In 
Supra,  p.  717.   that  casc,  however,  they  had  received  by  the  settlement  a  bequest  in 

remuneration  of  their  trouble.  It  cannot  be  laid  down  as  an  inva- 
riable rule,  that  trustees  are  liable  for  factors  appointed  withoat 
16  S.  560.  authority.  In  Thomson  v.  Campbell^  16th  February  1838,  the  busi- 
ness of  the  trust  not  being  manageable  without  a  factor,  the  appoint- 
ment of  one  was  held  to  be  an  act  of  ordinary  administration  ;  and, 
while  it  was  alleged  that  loss  might  have  been  avoided  by  their  taking 
security  from  the  factor  named,  it  was  held  a  sufficient  answer,  that 
be  was  habit  and  repute  solvent  at  the  date  of  his  appointment^  and 
that  it  is  common  in  practice  to  name  factors  without  taking  caution. 
In  this  case,  however,  the  amount  lost  by  the  factor's  failure  was  not 
large  in  proportion  to  the  magnitude  of  the  trust,  and  there  was  no 
allegation  of  negligence. 
Clause  of  In  order  to  encourage  trustees  to  accept  of  the  office,  it  is  usual  in 

aoaikstViabil-  trust-deeds  to  insert  a  clause  of  protection,  by  which  it  is  declared, 
iTYFOROMifl-    that  they  shall  not  be  liable  for  omissions,  errors,  or  neslect  of 

8ION8    E^] 

'  management,  or  ainguli  in  solidum^  but  that  each  shall  be  liable  for 

his  own  actual  intromissions  only  ;  and  that  they  shall  not  be  liable 
for  factors  further  than  that  they  were  habit  and  repute  responsible 
at  the  time  of  appointment.     The  importance  of  this  clause  is  shown 

M.  3534.  by  its  effects  in  Dalrymple  v.  Murray y  4th  August  1784.     In  that 

case  there  were  two  factors  in  succession,  who  grossly  counteracted 
the  objects  of  the  trust  by  neglecting  to  pay  debts  and  legacies,  and 
largely  overpaying  the  residuary  legatee.  A  special  legatee  sued  the 
trustees  personally,  but  they  were  held  to  be  exonerated  by  the  clause 

ii.  563.  of  indemnity.     The  case  of  Lord  Traquairs  Trustees  v.  Anstrutheri 

Trustees^  tith  February  1835,  as  noted  by  Mr.  Bell  in  his  Illustrations, 
is  another  example  of  trustees  being  screened  by  the  clause  of  indem- 
nity from  liability  for  loss  resulting  from  great  negligence,  though 
each  had  received  £500  as  a  mark  of  friendship,  and  £105  to  buy  a 
hogshead  of  claret  for  their  trouble,  they  having  allowed  their  factor 

"  for  omisBions,  unleus  the  contrary  h*i  expressed."  For  interpretation  of  "gratoitoitf 
**  trustees/*  and  remarks  upon  this  Act,  see  mpraj  p.  704. 

*  When  an  original  trustee  divests  himself  of  the  trust  and  assumes  new  tmstees  in  his 

n>om,  the  latter  are  assumed  into  the  management  of  the  whole  trust,  and  are  bound  to  stale 

17  D.  1151.        in  account  the  intromissions  of  their  predecessors,  as  well  as  their  own ;  SomerviUe*§  Tr»- 

tees  V.  Werness,  8th  December  1854.     Here,  however,  all  questions  as  to  the  liability  of  the 

assumed  trustees  for  their  predecessors'  intromissions  were  reserved. 
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to  act  without  keeping  accounts,  and  to  fail  with  more  than  £6000  in 
his  hands.  In  Graham  v.  Hunter's  Trustees,  4th  March  1831,  trustees  9  S.  643. 
were  found  not  liable  for  loss  sustained  by  their  agent's  failure  to 
search  the  records,  and  discover  a  prior  burden  affecting  lands  upon 
which  the  trust-funds  were  lent. 

The  clause  of  indemnity,  however,  does  not  exempt  from  all  respon-  Liabilitt  for 
sibility.    The  subscription  of  receipts  is  intromission,  and  trustees  ""TBOMiaaioHB. 
subscribing  are  personally  liable  for  the  misapplication  by  any  of 
their  number  of  the  money  so  discharged  ;  Blain  v.  Paterson,  28th  14  S.  361. 
January  1836.     In  the  12th  volume  of  Dunlop's  Reports,  the  unre-  p.  209. 
ported  case  of  Gray  v.  Kennedy,  etc.,  in  1818,  is  noticed  by  Lord  MoN- 
CREiFF,  in  which  Lord  Gillibs  and  the  Court  found,  that,  where  the 
complaint  was  that  trustees  had  uplifted  trust-funds  from  an  heritable 
security,  and  lent  the  amount  on  personal  security  to  one  of  their  own 
number,  the  act  of  a  trustee,  who  had  never  touched  a  farthing  of  the 
money,  in  signing  a  discharge  of  the  heritable  security  must  be  taken 
as  an  actual  intromission  by  him  in  terms  of  the  protecting  clausa 
Trustees  are  personally  responsible,  also,  for  not  acting  in  conformity 
with  the  testator's  instructions ;  so,  where  they  resisted  a  specific 
demand  that  the  funds  should  be  invested  in  government  stock  as 
expressly  directed,  they  were  subjected  personally  in  damages  for  loss 
of  what  would  have  been  gained  by  a  rise  in  the  funds,  and  that, 
although  their  refusal  was  advised  by  counsel;  Morrison  v.  Miller,  etc,  5  s.  322. 
(Morrison's  Trustees),  9th  February  1827  ;  and,  in  The  Bon-Accord  13  D.  295. 
Marine  Insurance  Co.  Y,8outer's  Trustees,  11th  December  1850,  the 
instruction  being  to  invest  on  good  heritable  or  personal  security,  the 
purchase  of  a  redeemable  annuity  with  a  policy  of  insurance  was  held 
not  to  be  an  investment  in  terms  of  the  instructions,  and,  upon  a 
sale  of  the  bond  of  annuity  a  loss  having  been  sustained,  the  trustees 
were  held  personally  liable  for  it.*    They  must  make  up,  also,  from 

*  A  truster  at  his  death  had  his  funds  in  the  hands  of  a  mercantile  firm,  two  partners  of 
which  he  appointed  his  trustees,  and  directed  them  to  invest  his  funds  in  a  certain  way  for 
the  pnrpoees  of  the  trust.  Instead  of  doing  so,  they  continued  to  employ  them  in  the  firm, 
paying  the  beneficiaries  5  per  cent,  interest.  Whenever  they  were  called  upon,  they  invested 
tlie  fhnds  as  directed,  and  there  was  no  suspicion  of  mala  fides.  The  Court  held,  that  the 
beneficiaries  were  entitled  to  claim  the  profits  realized  by  the  trustees  out  of  the  employment 
€rf  these  funds,  over  and  above  the  5  per  cent,  which  they  had  paid ;  Cochrane  v.  Black,  1st  17  D.  322. 
Pehruaiy  1855.  The  question  was  reserved,  whether  the  beneficiaries*  claim  was  confined 
to  the  share  of  profits  efieiring  to  the  trustees'  interest  in  the  partnership,  or  whether  the 
tmatees  were  personally  liable  to  account  to  them  for  the  entire  profits  made  by  the  firm  out 
of  the  trost-funds. 

See  also  the  case  of  Laird  v.  Laird,  26th  June  1855,  which  is  similar  to  that  of  Cochrane,  17  D.  984. 
<Ukd  illustrates  the  great  principle,  that  no  one  applying  the  funds  of  another  for  the  purpose 
^  profit  oan  himself  appropriate  the  benefit.  The  question  above  mentioned  as  reserved, 
^  Ooekrane  v.  Black,  was  fully  discussed  in  a  later  stage  of  the  case.  Laird  v.  Laird,  20  D.  972. 
^8th  Hay  1868.  The  trading  firm  in  whose  hands  the  funds  lay  consisted  of  several  partners, 
^  whom  only  one  was  a  trustee.  The  Court  held  that  he  was  liable  to  account  only  for  the 
Ptifits  accruing  to  himself  on  the  trust-funds,  tha  relation  of  the  trust  to  the  copartnery  not 

AR 
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Erbohtods  their  private  ftinds  whatever  truat-money  they  pay  to  a  wrong  party. 
raSS^"'  In  Macfarlane  v.  Donaldson,  12th  May  1835,  the  share  of  a  legatee 
18  8. 725.         was  paid  to  a  party  who  had  been  appointed  her  factor  loco  tutorii, 

but,  having  failed  to -find  caution,  had  never  obtained  extract  of  his 

appointment,  without  which  he  had  no  authority  to  intromit     Upon 

his  bankruptcy  the  trustees  were  found  personally  liable.     So,  also,  a 

year's  interest  having  been  paid  to  the  heir,  to  which  he  was  not 

legally  entitled,  the  trustees  were  ordained  to  make  it  up  to  the 

12  D.  486.        trust  from  their  private  funds  ;  Macpherson  v.  Tytier,  19th  Januaiy 

TBU8TBB8  PBB-  1850.    Trustocs  are  also  bound  to  indemnify  from  their  private  means 

fOR^BXPEHSM^  "^^^  sustained  by  others  through  reliance  upon  their  conduct  and 

OF  mal&jide     representations.    So  they  are  not  only  subject,  like  other  parties,  to 

8^.*9™"        expenses  of  litigation  awarded  against  them  as  trustees,  as  in  DxdcBon 

7S.m.  V.  Bonars  Trustees,  20th  November  1829,  and  in  Nicol  v.  Camjerw, 

19th  June  1829,  where  trustees  were  subjected  in  expenses  for  having 

refused  to  exhibit  the  trust-deed  to  a  party  having  an  interest ;  bat 

they  will  also  be  subjected  personally  in  payment  of  expenses,  if  they 

2  8. 553.  litigate  maid  fide,  as  in  Robertson  v.  Morrison  <k  Others,  4th  December 

1823,  where,  there  being  no  trust-funds,  they  were  decerned  against 
individually,  because,  being  the  pursuers  of  the  action,  they  had  no 
right  to  put  the  defender  to  an  expense  which  they  could  not  reim- 
burse. Again,  an  action  of  damages  for  seduction  having  been 
defended  by  the  trustees  of  the  party  charged,  they  were  subjected 
personally  in  expenses,  because  a  perusal  of  the  correspondence  would 
12  D.  S45.        have  shown  them  that  the  claim  was  well  founded ;  Kay  v.  TTibos'i 

Trustees,  6th  March  1850. 
Trustebs  They  are  bound  to  retain  funds  sufficient  to  liquidate  the  obliga- 

FOB  OROM^'*^*  tions  which  they  grant ;  Thomson  v. M'Lachlans  Trustees,  24th  June 
KEGMOExcB.  1829.  Horo  there  was  a  promissory-note  for  £2500,  granted  when 
7  S.  787.  ^YiQ  trust  funds  were  ample,  to  a  party  who  relinquished  an  heritable 

security.  The  trust-estate  having  been  dilapidated,  the  trustees  were 
compelled  to  pay  the  note.  And,  in  fine,  notwithstanding  the  clause 
of  indemnity,  trustees  are  liable  for  very  gross  negligence  and  mis- 
id  8. 870.  conduct  In  Mayne  v.  M'Keand,  4th  June  1835,  the  husband  of  i 
legatee  having  been  employed  by  the  trustees  to  prepare  a  aecuritj 
by  himself  for  the  amount  of  the  legacy  which  was  lent  to  him,  and 
loss  having  accrued  from  his  failure  to  infeft  them,  they  were  held 
personally  liable,  the  act  being  accounted  not  an  omission,  but  a  culp- 
4  D.  810.         able  and  unauthorized  devolution  ;  and,  in  SeUm  y.  Dawson,  18th 

December  1841,  trustees  having  allowed  trust  funds  to  remain  for 

being  of  a  fidnoiary  oatnre,  but  simply  that  of  debtor  and  creditor ;  and  farther,  that  the  oih 
tmsteea  were  not  liable  to  account  for  the  profits  which  had  accrued  to  him  indiTkliiafly. 
24  D.  1041.  In  a  still  later  stage,  4th  June  1862,  the  trustee  having  died,  it  was  found  that  tba  Uability 
ceased  with  the  death  of  the  trustee,  and  did  not  continue  until  tlie  ^tparttMm  of  the  trust- 
eitflte  from,  the  partnership. 
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eight  years  in  the  hands  of  one  of  their  number,  who  was  not  factor, 
whereby  loss  was  sustained,  tliis  was  held  to  be  culpa  lata — gross 
negligence,  not  sheltered  by  the  clause  of  indemnity.  In  Ross  v.  13  D.  44. 
Allan's  Trustees,  13th  November  1850,  trustees  having  lent  tempo- 
rarily to  a  husband  part  of  a  fund  expressly  exempted  from  his  jtis 
niariti  and  right  of  administration,  and  declared  not  affectable  by  his 
creditors,  and  having  taken  no  other  security  than  his  bill,  which  they 
neglected  to  recover  when  it  became  due,  and  the  husband  having 
after  eight  years  become  bankrupt,  the  trustees  who  granted  the  loan 
were  held  liable  personally  for  the  amount  at  the  suit  of  a  co-trustee, 
not  a  party  to  the  transaction. 

The  trust-disposition  contains  a  reserved  power  to  alter,  revoke,  IUwbbted 
and  annul.    The  importance  of  this  in  giving  effect  to  deathbed  deeds  b^oke. 
made  under  the  reserved  power,  we  have  already  pointed  out.     There 
is  also  a  reservation  of  the  grantor's  liferent,  which,  according  to  the 
rules  respecting  the  delivery  of  deeds,  would  exempt  the  mortis  causd 
disposition  from  the  necessity  of  delivery.     But,  in  order  entirely  to 
exclude  all  objection  on  that  ground,  there  is  universally  inserted  a  Rkiubrvatiok 
clause  dispensing  with  delivery,  and  declaring  the  deed  effectual  ^^^''^d 
though  found  lying  by  the  grantor  undelivered  at  his  death.  dwpensatiok 

It  18  unnecessary  to  refer  to  the  ordinary  clauses  for  completing  J^ivkrt.* 
the  feudal  transmission.     These  will,  of  course,  be  inserted,  when  it 
is  intended  to  enable  the  trustees  to  obtain  a  feudal  title  by  warrant 
from  the  testator.     If  there  be  procuratory  and  precept,  we  have  Supra,  pp.  562, 
already  seen,  that  these  will  furnish  the  means  of  infeftment,  even  in  ^^* 
lands  generally  conveyed  without  special  description,  by  producing  the 
aasines  of  the  deceased  along  with  the  trust-disposition  to  the  notary. 

[Where  a  special  description  of  the  subjects  is  contained  in  the  trust-  C<implktion  ok 
disposition,  and  the  granter  was  vested,  the  title  of  the  tnistees  may  now  be  undm  Titles^ 
completed  by  recording  in  the  register  of  sasines  the  trust-deed  with  a  warrant  to  Land  Act. 
of  registration  on  behalf  of  the  trustees,  the  names  of  those  who  do  not  accept 
being,  of  course,  omitte>l  from  the  warrant ;  or  if  it  is  not  desired  to  record 
the  whole  deed,  the  trustees  may  be  vested  by  expeding  and  recording  a 
notarial  instrument  in  the  form  of  schedule  B,  setting  forth  the  parts  of  the 
deed  by  which  the  lands  are  conveyed  in  trust.    If  the  truster  was  not  vested, 
the  instrnment  will  first  set  forth  the  conveyance  by  the  person  last  infeft, 
and  then  the  first  deed  and  other  connecting  titles,  if  any. 

Where  the  trust-deed  contains  a  general  conveyance,  the  title  of  the  trustees 
will  be  completed  by  expeding  and  recording  a  notarial  instrument  in  the 
fimn  of  schedule  H.  This  instrument  first  sets  forth  the  deed  or  instrument 
by  which  the  truster  was  infeft  in  the  lands ;  and,  second,  narrates  the 
danse  of  general  conveyance  in  the  trust-deed.  Upon  the  instrument  being 
fecorded,  the  general  disponee  is  declared  to  be  in  all  respects  in  the  same 
piisition  as  if  a  disposition  had  been  executed  by  the  granter  of  the  general 
conveyance  in  favour  of  the  party  expeding  the  notarial  instrument,  with 
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23  &  24  Vict.    Bucb  maDner  of  holding  as  is  expressed  in  the  general  conveyance  ;  and  if  no 
o.  143,  §  86.      manner  of  holding  be  expressed,  then  to  be  held  a  me  vel  de  f/ic,  where  the 
»         investiture  contains  no  prohibition  against  alternative  holding,  and  a  me  only 
where  it  contains  such  prohibition,  and  as  if  that  disposition  had  been  fol- 
lowed by  an  instrument  of  sasine  recorded  at  the  date  of  recording  the  nota- 
rial instrument.] 

CoiwrmiTioK  In  order  to  render  the  trust  effectual  after  the  granter's  death,  the 
OP  TRUST,  ABD  ^r^gteeg  q^  a  sufficient  number  of  thena  must  accept,  and,  in  order  to 

MKAlfS  OF  OAB*  i         .       i  i 

BTiKo  rr  iHTo  vest  them  feudally  with  the  heritable  property,  they  must  be  infefi. 
ilf^I'l^At!!!!?.  Even  if  all  the  trustees  should  decline  the  office,  that  will  not  make 
DEATH.  the  trust  void.*    Their  appointment  was  instrumental  only  to  the 

DicLiHATUHB.   attainment  of  the  grantor's  will,  and,  if  his  intention  can  be  fulfilled, 

notwithstanding  their  declinature,  the  Court  will  provide  the  means 

M.  14703.  of  executing  it;  Campbell  v.  Lord  Mcmsie,  26th  June  1752.  We 
Supra,  p.  718.  have  already  had  an  example  of  trustees  appointed  by  the  Court, 
16D.866.        where  all  concerned  concurred.     In  Tovey  v.  Tennent,  11th  March 

1854,  a  trustee  named  sine  qm  non  in  a  marriage  contract  having 
refused  to  act,  the  Court  gave  decree  declaring  that  the  nomination 
had  fallen,  and  authorizing  the  parties  to  the  contract  to  appoint  new 
trustees  with  the  same  powers.     The  surviving  trustees  originally 
named,  and  the  children  of  the  marriage,  were  made  parties  to  the 
action,  and  the  judgment  was  given  in  respect  of  a  previous  decision 
9  D.  1297.        to  the  same  effect;  Lindsay  y.  Lindsay,  19th  June  1847.      If  the 
parties  are  not  agreed,  or  if,  from  absence  of  the  trustees,  or  their  in- 
capacity, or  malversation,  the  trust  has  become  inoperative,  the  Court 
will  not  appoint  new  trustees,  but  they  nominate  a  judicial  factor. 
14  8. 1112.       See  the  cases  of  Harvey  or  Lacy  v.  Lacy,  7th  July  1836  ;  Eraser  or 
16  d!  941.'        ^^oU,  11th  March  1854 ;  WaM,  13th  June  1854.t 
AocBPTANCE         A  trustee's  acceptance  is  not  presumed  without  his  authority  or 

acquiescence,  and  he  is  not,  therefore,  committed  by  the  passing  of 


WOT  PIUB8UXED. 


*  See  supra,  p.  706,  note,  and  Statute  referred  to. 

f  Special  powera  were  granted  to  a  judicial  factor  to  make  up  titles  and  to  sell  Ibr  tbe 
purpose  of  carrying  into  execution  a  lapsed  trust,  under  which  the  trustees  had  fuU  powen 

18  D.  132.  of  sale  conferred  upon  them ;  Morison  y.  Wedderspoon,  1st  Decemher  1855.     A  title  in  his 

own  person  is  not  necessary  in  order  to  enahle  a  facUyr  loeo  tutoria  to  convey  heritage  be- 
longing to  his  ward,  hecanse  he,  as  guardian,  comes  in  place  of  the  ward,  and  exercises  tbe 

18  D.  624.  will  or  consent  of  the  ward.    So  in  Scott,  21st  Fehruary  1856,  power  was  given  to  a  cvntor 

bonis  to  convey  his  ward's  estate,  though  the  feudal  title  had  been  completed  in  the  waid'i 
person.  But  there  is  a  distinction  between  such  a  case  and  that  of  a  judicial  factor  upon  a 
trust-estate,  where  the  trust  has  lapsed  through  the  failure  of  the  trustees.  Here,  it  is 
necessary  that  the  title  be  made  up  in  the  person  of  the  judicial  factor  to  enable  him  to  grant 
a  conveyance,  for  there  is  no  ward  in  whose  person  the  title  could  be  made  ap.  The  title 
is  in  abeyance,  and  the  judicial  factor  must  be  authorized  to  make  up  a  title  in  his  own  per- 
son, in  order  to  adminipter  the  trust,  whereupon  he  occupies  the  place  of  proprietor  as  the 
trustees  would  have  done.  So,  a  judicial  factor,  who  was  appointed  on  a  lapsed  trust, 
which  consisted  chiefly  of  heritage,  was  authoriied  by  the  Court  to  make  up  titles  in  his 

18  D.  998.         own  person  in  order  to  enable  him  to  manage  and  sell  the  estate,  in  MeUde,  4th  Jooe 
1856,  as  to  mode  of  completing  title.    See  supra,  p.  718. 
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infeftment  in  his  favour,  if  not  sanctioned  or  homologated  by  him- 
self.* 

After  acceptance  the  general  rule  is,  that  a  trustee  cannot  with-  Poweb  io 
draw,  unless  he  is  empowered  by  the  trust-deed  to  resign.^    In  the  "*'®''- 
Juridical  Styles  there  is  the  form  of  a  provision  for  discharging  trus-  2. 450,  Sd  Et^. 
tees  who  wish  to  retire,  and  the  representatives  of  deceased  trustees ; 
but  the  expediency  of  such  a  provision  is  not  clear.    It  is  generally 
better,  that,  when  difficulties  approach,  men  should  feel  themselves 
forced  to  encounter  and  overcome  them,  than   that  they  should 
be  enabled  to  fly  from  them ;  and  the  necessity  of  going  through 
with  the  matter  presumes  deliberation  and  resolute  purpose  before 
acceptance.     Of  the  general  rule  there  is  an  example  in  Carstairs,  2  Hailes,  678. 
20th  January  1766.     Here  three  trustees  petitioned  the  Court,  on 
account  of  their  age  and  infirmity,  and  ignorance  of  business,  to 
name  other  trustees  or  a  factor ;  but  the  Court  refused,  the  Lord 
President  observing,  that  trustees  must  not  imagine  that,  whenever 
they  are  tired  of  their  office,  they  can  slip  their  necks  out  of  the 
collar,  and  leave  the  matter  to  be  extricated  by  the  Court.     Another 
instance  of  a  trustee  not  permitted  to  withdraw  after  acceptance  will 
be  found  in  Logan  v.  Meikkjohn,  26th  May  1843 ;  and,  in  Gordon,  2d  5  D- 1066. 
June  1864,  it  was  held  incompetent  for  the  Court  to  exoner  trustees,  ^^l^*®®*- 
and  doubtful,  whether  resignation  could  be  allowed  without  intimation 
to  all  the  beneficiaries,  as  well  as  to  the  co-trustees.     While  this  is 
the  general  rule,  and  what  ought  to  be  counted  on  by  any  one  accept- 
ing a  trust,  it  is  subject  to  exceptions,  and  the  Court  will  relax  it 
where  strong  reasons  are  shown,  as  absence  and  bad  health,  accom- 
panied by  the  consent  of  all  concerned,  upon  which  grounds  a  trus- 
tee's resignation  was  approved  of  in  Hill  v.  Mitchell^  etc.  (HilTs  Trus-  9  D.  239. 
tees),  9th  December  1846. 

Accepting  trustees,  who  are  also  tutors  and  curators,  must  make 
inventory  of  a  pupil's  eflFects,  under  the  penalty  of  accounting  upon 
the  penal  terms  prescribed  by  the  Act  1672,  cap.  2;  MoUison  v.  12  8.287. 
Murray,  19  th  December  1833. 

When  a  trustee  accepts,  there  is  implied  an  agreement  that  he  will  ^  trustee 
submit  to  the  opinion  of  the  majority.   He  can,  therefore,  be  compelled  pbopeb  acw 
to  concur  in  all  lawful  and  necessary  acts  of  administration  which  ^^  adiuhmtba- 
cannot  be  done  without  him,  as  in  uplifting  trust-funds ;  Lord  Lyne-  5  s.  353  • 
dock  V.  Owhterhny,  15th  February  1827,  affirmed  7th  July  1830.     In  4  Wil.  &  Sh. 

App.  148. 

*  Acceptance  will  not  be  infened,  or  liability  for  loss  of  tmst-fnnds  incurred,  by  mere 
knowledge  of  the  existence  of  tbe  trust-deed,  attending  the  first  meeting  of  trustees,  and 
writing  the  minutes,  but  expressly  declining  "  to  give  any  opinion  or  yote,  or  to  incur  any 
"  reapontibility ;"  MUcheU  v.  Davidtm,  20th  December  1866.  I3  D.  281. 

f  The  Act  24  &  26  Vict.  c.  84,  provides,  that  all  trusts  under  which  gratuitous  trustees  2I  &  22  Vict, 
•le  nominated  shall  be  held  to  include  a  provision,  unless  the  contrary  is  expressed,  to  the  c.  66,  §  6. 
feOowing  effect :  "  Power  to  any  trustee  so  nominated  to  resign  the  office  of  trustee.'*    For 
interpretation  of  "  gratuitous  trustees,"  and  remarks  on  this  Act,  see  suprOf  p.  704,  note. 
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Bahkbuftct 
op  thu8tbr. 

10  S.  531. 


9  D.  917. 


11  S.  60.  a  subsequent  stage  of  this  case,  20ih  November  1832,  the  recusant 
trustee  was  found  liable  in  loss  of  interest  sustained  through  his  refusal 
to  act  The  Court  will  interfere  also  for  the  security  of  the  trust-estate, 
when  there  is  risk  from  the  bankruptcy  of  trustees.  In  Smithy  15th 
May  1832,  a  sole  trustee  having  become  bankrupt  was  interdicted 
from  intromitting,  a  factor  appointed,  and  the  trustee  ordained  to  con- 
vey the  trust  property  to  him ;  and,  in  Barry  v.  Tliorbum^  11th  Haitli 
1847,  two  of  three  trustees  having  become  insolvent,  and  the  circum- 
stances being  such  as  were  calculated  to  excite  distrust,  the  Court 
ordered  them  to  find  caution,  and,  upon  their  fiiilure  to  do  so,  seques- 
trated the  trust-estate,  and  appointed  a  judicial  factor. 

In  other  circumstances  of  difficulty,  the  Court  has  interfered  to 
provide  a  remedy.  In  Fraser^  1st  March  1837,  the  nomination  was 
of  three  trustees  and  the  survivors  and  survivor;  one  died,  and  another 
having  become  insane,  the  third  applied  to  the  Court  for  full  powen 
to  bring  the  trust  to  a  conclusion  by  paying  over  to  the  beneficiaries. 

Suproy  p.  718.   Authority  was  granted  accordingly,  but  only,  as  in  the  case  of  Mae- 

aslany  upon  caution  being  found. 


15  8.  692. 


TsKiaaATioK 

OP  TBS  TRUST. 


Robertson's 
App.  47. 

Beirs  8to 
Cases,  538. 

15  8.1167. 

9  D.  1201. 

13  D.  240. 


7  Beirs  App. 
143. 


16  D.  667. 
19  D.  293. 

19  D.  362. 


Termination  of  2Vu^ — When  the  testator's  purposes  are  accom- 
plished, the  trust  is  brought  to  an  end  by  transferring  the  property  to 
those  beneficially  entitled,  and  by  their  granting,  on  the  other  hand,  s 
discharge  and  exoneration  in  favourof  the  trustees.  The  trustees  must 
account  at  the  suit  of  the  fiar  of  the  trust-property  and  his  representa- 
tives ;  Home  v.  Home,  27th  May  1712  ;  and,  when  the  fiar's  right  is 
complete,  and  there  is  no  longer  any  bar  to  a  conveyance  in  his  favour, 
the  trustees  ai*e  bound  to  denude  ;  Allan  v.  M^Rae,  25th  May  1 791.  It 
was  so  found,  where  all  interested  were  suijwris  ;  Craigies  v.  Chrdon, 
17th  June  1837;  Annandale  v.  Ma^cniven,  June  1847;  L'Amy  x. 
NeUson's  Trustees,  5th  December  1850.  But  such  an  arrangement 
must  be  consistent  with  the  testator's  intention.  When  the  terms 
used  by  him  are  distinct  and  positive,  conjecture  and  inference  are 
excluded  ;  and,  where  the  interest  of  a  sum  was  given  to  the  children 
of  A.,  and  the  principal  at  the  first  term  after  his  death,  the  residue 
being  payable,  after  completion  of  the  purposes,  to  the  testator's 
nearest  relations  then  alive,  the  children  having  discharged  the  l^acy, 
A.  claimed  the  trust-funds  as  the  nearest  relation  alive.  But  the 
Court  held  that  this  claim  could  not  arise  till  after  his  death  ;  SocU 
V  ScoU,  14th  August  1850.* 

*  See  remarks  of  Lord  Justice-Clerk  Hope  in  Pretty  ▼.  Newbigging^  2d  March  1854  ;  and 
reference  may  also  be  made  to  the  case  of  BaldertUm  ▼.  FuUon,  23d  Januarj  1857,  where 
a  trust,  the  whole  other  purposes  of  which  were  fulfilled,  was  kept  np  in  order  to  aecure  tbe 
liferent  of  the  estate  to  the  truster's  daughter,  exclnsiye  of  the  jus  wmiHH  of  her  husband, 
although  it  was  also  found  that  the  fee  was  vested  in  her ;  and  to  the  case  iif  Fcmiu  v. 
FouliSf  3d  February  1857,  where  it  was  held  that  trustees  who  were  directed,  on  the  Ur- 
mination  of  a  liferent,  to  diride  the  residue  among  the  trotter's  three  sons  equally,  tbe 
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Tnist-deeds  generally  substitute  to  the  last  survivor  of  the  trustees  SuB9nTunoH 
his  heir-at-law,  who  may,  accordingly,  make  up  a  title  to  the  property,  ^^  "■"•-^'"'-la'^ 
and  execute  the  trust.    Should  no  such  provision  be  made,  or  should  tsiwtbb. 
it  be  unavailing  at  the  time  from  the  pupilage  of  the  trustee's  heir, 
or  other  cause,  then,  if  every  other  purpose  of  the  trust  has  been 
accomplished,  the  Court  will,  at  the  suit  of  the  residuary  legatee,  Dbclaiutort 
declare  the  trust  at  an  end,  and  grant  adjudication  in  his  favour,  and  -^wudioatkw 
warrant  for  vesting  him  in  the  trust-property ;  Dalsiel  v.  Henderson  bbhbfioiaet. 
and  DcUziel,  11th  March  1756  ;  Drummond  v.  Mackenzie,  30th  June  M.  16304  ; 
1758.     Here,  the  party  having  the  beneficial  interest  was  authorized  324****  ^*  ^' 
to  raise  an  action  of  declarator  and  adjudication,  calling  every  party  m.  16206* 
who  should  appear  to  have  an  interest,  in  order  that  the  subject  might  ^  ^^^t  !"•  ^• 
be  adjudged  to  him  to  make  the  trust  purposes  effectual. 

The  Oenerai  Disposition, — This  form  of  settlement  is  very  concise,  Gbkeral  di8> 
containing  merely  a  general  conveyance  of  all  property,  heritable  and  «>"tioii,— 
moveable,  to  the  intended  disponee,  under  burden  of  the  grantor's 
debts,  with  an  obligation  to  infeft,  and  to  grant  all  supplementary 
deeds  necessary — a  nomination  of  the  disponee  as  executor — and  a 
reservation  of  the  grantor's  liferent,  with  power  to  alter,  and  dispen- 
sation with  delivery.  The  examination  already  made  of  the  different 
forms  of  settlements  renders  it  unnecessary  to  comment  upon  this. 
It  is  effectual  to  attain  the  grantor's  purpose,  not  as  an  instrument  of 
Domplete  feudal  transmission,  but  as  a  conveyance  of  the  right,  to  be 
Diade  complete  by  adjudication  in  implement.^ 

There  is  a  striking  example  of  the  operation  of  a  general  disposi- 
tion in  the  case  of  Steele  v.  Young,  23d  January  1823.  Here,  there  2  s.  146. 
iras  a  special  disposition  by  a  parent  in  such  terms  as  not  to  give  a 
be  to  his  two  daughters.  Assuming,  however,  that  they  were  fiars, 
diey  made  up  no  title,  relying  on  the  infeftmeut  which  the  father  had 
Kzpede,  and,  upon  the  death  of  one  of  them,  the  survivor,  having  en- 
bered  as  heir  to  her  sister,  disponed  to  a  purchaser.  After  her  death 
tlis  next  heir  served  to  the  father,  and  challenged  the  purchaser's 
right  as  flowing  a  Thon  habente  potestcUem  ;  and  he  would  have  pre^ 
nailed,  but  that,  beside  the  special  disposition,  the  deed  contained  a 
pBieral  conveyance  to  the  daughters  of  all  their  father's  heritable  pro- 
perty in  such  terms  as  to  give  them  a  right  of  fee,  and  this  right  hav- 
mg  been  assigned  to  the  purchaser  by  the  terms  of  his  conveyance  ^'  with 
**  all  right,''  etc.,  he  was  entitled  to  sue  the  heir-at-law  to  enter  and  con- 
Hf  ;  the  maxim  applying : — Frtistra  petis  quod  mox  es  restituturua. 


of  any  fion  predeceasing  the  trueter  and  the  Hferenter  to  go  to  hia  irane,  or  failing 

te,  to  the  aurviTing  eon  or  sons,  were  bound,  on  the  liferenter  executing  a  renunciation 
» liferent,  to  convey  the  whole  estate  to  the  surviving  son,  the  other  two  having  died 
SttHurried. 
•'•  Fcnr  the  method  of  completing  the  title  of  a  general  disponee,  aee  fvpra,  p.  723. 
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The  general  disposition,  however,  is  a  complete  transference  to  this 
extent,  that  it  is  equivalent  to  a  general  service,  and  will,  therefore, 
transmit  personal  rights  to  heritable  subjects,  such  as  bonds  seclud- 
ing executors ;  Grant  v.  Orant,  July  1718.  It  is,  therefore,  effectiuJ, 
and  so  held  in  practice,  to  transfer  right  to  unexecuted  procuratories 
and  precepts.  An  example  of  this  important  practical  rule  is  pre- 
sented in  Melvin  v.  Bakers,  17th  June  1843. 

As  the  general  disposition  includes  the  moveable  estate,  we  maj 
posBE  UQUIBX8  rcmark  here,  that  it  forms  a  complete  title  to  the  deceased's  moveable 
ooHFiRMATioH.  ^g^g^^g  which  wcro  in  his  possession,  but  the  general  disponee  requires 
M.  14377.        confirmation  as  a  title  to  recover  from  other  parties,  Richardson  ?. 
ShiellSy  19th  February  1784.     Hero  an  executor  creditor  confirmed 
was  held  to  have  a  right  to  a  bond  owing  to  the  deceased  in  prefer- 
ence to  a  general  disponee ;  and  adjudication  obtained  by  a  general 
disponee  is  void,  unless  his  title  be  previously  completed  by  confir- 
M.  14388.        mation  ;  Arlmthnot  v.  Cockbvm,  27th  November  1789. 


M.  14377. 


5  D.  1217 ; 
2  BosB,  L.  C. 
424. 

Gbhbral  dis- 


Irtbodogtory 

RSMARKB. 


3.  The  Entail 

Entails  were  a  necessary  consequence  of  the  feudal  system,  and 
of  the  law  of  primogeniture,  which  was  indispensable  to  the  maint^ 
nance  of  that  system.  The  object  being  to  perpetuate  estates  in  the 
same  families,  the  purpose  of  the  entail  is  to  determine,  throughout 
the  future  succession,  what  particular  person  shall  be  the  proprietor 
to  the  exclusion  of  all  others,  and  so  to  limit  his  powers  of  disposal 
and  administration,  as  to  prevent  alienation  or  mortgage  of  the  estate 
during  the  successive  generations.  Thus,  by  the  limitation  of  the 
succession  to  one  heir,  the  estate  is  preserved  from  dispersion  by  being 
divided,  and  it  is  secured  against  dilapidation  and  alienation  by  tbe 
fetters  imposed  upon  every  succeeding  proprietor.  This  restraint  upon 
property  was  practised  by  the  Romans,  who  were  entitled,  through  tbe 
medium  of  fideicommissa,  to  limit  the  succession  to  a  fixed  series  of 
heirs  through  four  generations.  The  same  practice,  from  its  natural 
coincidence  with  the  principle  of  the  feudal  system,  obtained  a  foot- 
ing, under  various  modifications,  in  the  difierent  countries  of  Europe. 
In  England,  the  law  of  entail  assumed  very  nearly  its  present  form 
during  the  reigns  of  Henry  vii.  and  Henry  viii.  The  practical 
efiect  as  regards  the  power  of  making  an  entail  in  England  is,  that 
a  proprietor  may  entail  his  estate  upon  such  heirs  as  are  in  existence 
when  the  deed  is  executed,  or  until  the  first  unborn  heir  of  entail 
shall  attain  the  age  of  twenty-one.  This  state  of  the  law  has  been 
Smitli's  Wealth  characterized  as  attaining  the  most  desirable  medium,  **  by  giving 
of  Nations,  iv.    c«  ^^  every  individual  that  degree  of  power  over  the  disposal  of  his 

"  property,  which  is  necessary  to  inspire  him  with  the  desire  of  ac- 
''  cumulating  a  fortune ;  at  the  same  time  that  it  takes  from  him 
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''  the  power  of  naming  an  indefinite  series  of  heirs,  and  of  fixing  the 
^*  conditions  under  which  his  property  shall  be  always  enjoyed."  In 
Scotland,  although  attempts  were  made  to  subject  estates  to  the 
Tetters  of  entail  at  an  earlier  period  by  the  private  act  merely  of  the 
^ranter,  it  is  agreed  by  our  best  lawyers,  that  they  are  entirely 
founded  upon  Statute,  and  had  no  sufficient  authority  until  the  Act 
1685,  cap.  22,  was  passed  to  give  them  a  legal  sanction.  We  shall  1685,  c.  22. 
have  ample  occasion  to  observe  that  this  is  a  species  of  settlement, 
which,  while  extensively  practised,  has  always  been  regarded  by 
philosophical  writers  with  disfavour,  and  has  been  subjected,  in  the 
Courts  of  Law,  to  rules  of  severe  criticism,  in  order  to  preserve  the 
freedom  of  property,  wherever  the  fetters  imposed  betray  the  slightest 
defect.  These  are  the  sentiments,  combined  with  the  inconveniences 
experienced  by  the  families  of  those  whose  properties  are  thus  fet- 
tered, which  have  led  to  the  enactment  of  the  recent  Statute  for 
amending  the  law  of  entail,  by  which  Statute  the  power  of  entailing  for 
the  future  has  been  restricted  to  a  nearer  conformity  with  the  English 
system,  supposed,  as  we  have  seen,  to  have  nearly  attained  perfection. 

The  word  EntaU,  or  Tailzie,  is  derived  from  the  French  *'  tailler/* 
to  cut,  and  it  expresses  an  act  or  deed  by  which  the  legal  line  of  suc- 
cession to  a  property  is  cut  ofi*,  and  an  arbitary  series  of  heirs  fixed 
to  take  the  inheritance  in  their  order  to  the  exclusion  of  the  heirs 
at  law.  The  term  has  thus  a  wide  application,  and  is  used  by  Mr. 
Erskine  as  descriptive  of  all  deeds  which  alter  the  legal  order  of  suc- 
cession.    These  he  divides  into  three  classes : — 

(1.)  Simple  destinations^  i.e.,  deeds  which  contain  merely  a  series  Simple  dbott- 
of  heirs  without  any  prohibition  against  altering  it.     So  long  as  a  ^'^"^^^ 
simple  destination  is  not  altered  it  receives  efiect,  but  any  heir  may 
alter  it  gratuitously,  and  the  heirs  substituted  to  him  have  no  power 
or  means  of  interference  to  prevent  the  exercise  of  that  right. 

(2.)  Entails  with  prohibitions, — The  next  class  of  entails  comprc-  Ehtailb  with 
bends  deeds  which  contain  not  only  a  particular  order  of  succession,  ^pp™^,  ""'" 
but  prohibitions  designed  to  preserve  the  estate  to  the  heirs  so  called. 
for  this  purpose  the  deed  provides,  that  the  heir  in  possession  shall 
4o  nothing  to  alter  or  innovate  the  order  of  succession.  That  is 
sometimes  the  only  prohibition ;  but  there  may  be  added  prohibi- 
tions against  alienating  the  property,  and  contracting  debt  upon  it. 
These  are  called  entails  with  prohibitions,  and  they  were  sufficient 
to  protect  the  heirs-substitutes  against  the  gratuitous  acts  of  the 
beir  in  possession.  He  might  sell  for  a  price,  because  there  was  no 
imtant  or  resolutive  clause,  or  he  might  grant  a  valid  security  for 
jaoney  truly  lent  to  him  ;  but  he  could  not  gratuitously,  and  without 
onerous  cause,  change  the  order  of  succession,  or  dispone,  or  burden 
debt 
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ESTAILB  WITH 
PBOHIBITIONS,- 
KFFRCT  OF, — 


M.  15476. 


1  S.  471. 


M.  15482. 


M.  16511. 

Effect  of  En- 
tail Ameni>- 
MENT  Act  upon 

BNTAILR  WITH 
PROHIBITIONS. 


15  D.  19. 


The  entail,  or,  as  it  is  also  called,  the  disposition  with  prohibitions, 
as  it  protected  the  heirs-substitutes  against  the  gratuitous  acts  of  the 
heir  in  possession,  so  it  conferred  upon  the  substitutes  the  character 
of  creditors,  which  entitled  them  to  reduce  deeds  granted  gratuitoudj 
to  their  prejudice  under  the  Act  1681,  cap.  18.  In  the  case  otEarltf 
Callander  v.  Lord  John  Hamilton,  1st  December  1686,  it  was  decided, 
that  a  prohibition,  though  not  guarded  by  an  irritancy,  was  sufficient 
to  reduce  gratuitous  or  voluntary  deeds,  not  depending  on  previous 
onerous  causes.  This  doctrine  underwent  careful  investigation,  and 
was  confirmed  in  the  court  of  last  resort,  in  the  case  of  Carride  t. 
Buchanany  which  we  shall  presently  have  occasion  to  cite.  The  pro- 
hibition, however,  was  effectual  only  for  the  purpose  for  which  it  wu 
expressly  designed  ;  and  a  prohibition  of  one  act  was  not  extended  so 
as  to  prevent  another  Therefore,  lands  destined  to  Anne  Irving  and 
a  substitute,  with  a  prohibition  as  to  her  power  of  sale,  but  none 
against  her  changing  the  succession,  were  held  to  be  validly  disposed 
of  by  her  mortis  causd  disposition  altering  the  order  of  succession ; 
Maxwell,  etc.,  v.  Oracie,  7th  June  1822.  The  successive  heirs  being 
also  the  fiars  of  the  property,  they  might,  accordingly,  as  already 
stated,  burden  it  with  debt,  or  alienate  it  for  an  onerous  cause,  so  is 
to  terminate  their  own  right,  and  defeat  that  of  all  the  subsequent 
heirs ;  Young  v.  BathweUs,  7th  December  1 705.  The  principle  is,  tint 
a  mere  prohibition  against  selling  or  altering  the  succession  only  im- 
posed a  personal  obligation  upon  the  heir,  and  had  no  effect  against 
creditors  or  purchasers,  because  it  was  not  directed  against  then, 
either  directly,  or  by  striking  against  the  title  which  they  acquired, 
or  against  that  of  the  seller  from  whom  they  acquired  it.  So  entirelr 
did  the  heir  in  possession  under  a  disposition  with  prohibitions  pos* 
sess  the  powers  of  fiar,  that  the  substitutes  could  not  protect  them- 
selves  by  inhibition  against  his  onerous  deeds,  such  deeds  being 
effectual  even  when  granted  after  the  inhibition  was  used,  because, 
by  the  terms  of  the  title,  the  heir  in  possession  is  fiar,  and,  alienation 
not  being  precluded  by  effectual  conditions,  no  diligence  could  supply 
that  defect ;  Bryaon  v.  Chapman  &  Barrie,  22d  January  1 760. 

These  were  the  rules  before  the  Entail  Amendment  Act ;  and  as 
that  Statute  is  now  held  to  control  entails  of  this  modified  description, 
none  of  the  prohibitions  are  valid  and  effectual  under  the  Act  1685, 
and  the  estate  is  therefore  held,  under  the  forty-third  section  of  tlie 
recent  Statute,  to  be  a  fee-simple  estate  in  the  person  of  the  heir  in 
possession,  and  subject  to  his  deeds  and  debts ;  Ferguson  v.  Ferguson, 
€tc.,  18th  November  1852.  An  entail  was  here  held  inoperative  in 
terms  of  that  section,  because  the  irritant  clause  did  not  refer  to  the 
prohibition  to  alter  the  order  of  succession.  It  was  pleaded  that  this 
being  a  prohibition  against  a  gratuitous  deed,  was  sufficiently  fenced 
by  a  simple  prohibition.     But  Lord  Fullebton  observed,  that  altera- 
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L  of  the  order  of  succession  is  not  always  or  necessarily  gratuitous 

s,  for  instance,  in  the  case  of  a  marriage-contract.     The  previous 

38  of  Dick  Cunyngham  v.  Cunynffham,  9th  March  1852,  and  Dewar  i4  D.  636. 

)ewar,  20th  July  1852,  are  to  the  same  effect.  u  D.  i062. 

3.)  Entails  with  irritant  and  resolutive  clauses. — The  remaining  Strict  bxtails. 

d  of  entails  consists  of  those  which  contain  irritant  and  resolutive 

isea.    In  these  there  is  not  merely  a  prohibition  against  doing 

;ain  acts,  but  that  prohibition  is  fortified  by  two  specific  conditions  : 

t^  an  irritancy,  i.e,y  a  declaration,  that  anything  done  in  contraven- 

I  of  the  prohibition  shall  be  null  and  void ;  and  second,  a  resolutive 

ise,  i.e.y  a  provision  that,  upon  the  granting  or  doing  of  anything 

K>ntravention  of  the  prohibitions,  the  title  of  the  granter  shall  be 

>lved,  i.e.,  destroyed  or  brought  to  an  end,  so  that  the  act  done  in 

travention  can  have  no  efficacy,  because  derived  from  one  whose 

e  perished  in  the  very  doing  of  it.     These  three  things,  viz.,  the 

hibition — the  irritancy — and  the  resolving  of  the  grantor's  right, 

Bt  all  concur  in  order  effectually  to  fetter  the  heirs,  and  debar 

m  from  exercising  the  rights  of  fee-simple  proprietors. 

By  the  Entail  Amendment  Act,  11  and  12  Vict.  cap.  36,  very  Object  ofAcrr 

wrtant,  and,  in  some  respects,  fundamental,  alterations  have  been  ^  3^       '^^' 

roduced  into  the  law  of  entail     These  alterations  have  two  grand 

^s,  viz.,  on  the  one  hand,  to  qualify  the  effect,  and  regulate  the 

n,  of  entails  made  after  the  1st  August  1848 ;  and,  on  the  other, 

xmfer  upon  parties  possessing  under  entails  made  before  that  date 

fcain  powers  to  convert  their  right  into  fee-simple,  and  to  introduce 

bftin  qualifications  in  the  construction  of  these  old  entails,  and 

nt  £Eu;ilities  in  charging  the  lands  held  under  them  with  family 

visions,  and  for  other  necessary  purposes.     Subject  to  these  modi- 

iions,  however,  the  old  entails  are  still  effectual,  and  it  is  neces> 

fy  therefore,  to  examine  them,  since  without  a  correct  knowledge 

their  form  and  effects,  we  cannot  be  prepared  to  act  with  confi- 

loa  or  security  in  matters  relating  to  the  purchase,  succession,  or 

Mr  disposal  of  property  held  under  that  title.     The  subject  thus 

ides  itself  into  two  great  heads,  viz. : — 1.  Old  Entails^  including 

Dade  prior  to  1st  August  1848  ;  and  2.  New  Entails,  or  such  as 

rdated  on  or  after  1st  August  1848. 

tMEntaHs. 

the  practice  of  entailing  lands  was  known  in  Scotland  before  it  Entails  at 

Mted  legislative  authority ;  but  entails  thus  depending  upon  the  ~"**'^*  ^^• 

Mion  law  were  never  held  to  be  effectual,  excepting  in  the  single 

It  of  Viscount  Stormonth  v.  Creditors  of  AnnandcUe,  February  m.  13994. 

in    Here,  the  resolutive  clause  having  been  engrossed  verbatim 

Mie  sasine,  that  conditional  annihilation  of  the  contravener's  right 

)Aitld  to  be  published,  and  equivalent  to  an  interdiction.    Doubts, 
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it  ia  presumed,  of  the  BoundneBs  of  this  ji 
strong  opinion  of  the  deairablcnesB  of  the  i 
ment  of  the  Statute  1685,  cap.  22,  preparet 
That  Act  made  it  lawful  to  his  Majest; 
lands  and  estates  (which  terms  include  1 
as  large  properties  ;  Dilion  v.  CampbeU,  14 
substitute  heirs  in  their  tailzies  with  such 
as  they  should  think  fit,  and  to  affect  thei 
tive  clauses  producing  these  three  effecb 
not  be  lawful  to  the  heirs  to  sell  the  lands 
or  (3.)  to  alter  the  order  of  succession.  S 
null  and  void  ;  and  upon  contravention  i 
declarator,  and  serve  himself  heir  to  him 
fee,  and  did  not  contravene,  without  requt 
travener.  In  forming  a  conception  of  the 
must  keep  in  view  its  design,  viz.,  to  presen 
successive  generations.  That  could  only 
from  all  the  l^al  rules  and  liabilities  wbi< 
to  division,  or  responsible  for  the  owner's  ol 
to  tailzie  prevents  division  by  rendering  I 
portioners ;  and,  by  restricting  the  succ 
marked  out,  the  ordinary  rules  of  inheri 
prohibitions  against  selling  and  contractii 
from  alienation  and  mortgage:  and  these 
with  the  rule  of  property,  by  making  the 
port  a  dissolution  of  the  contravener's  rig] 
that  the  act  of  contravention  is  void  as  fio 
was  extinguished  before  the  act.  But  ho 
to  avoid  the  law  of  representation,  wliich  s 
ance  of  all  his  ancestor's  obligations  ?  Tl 
fiction  of  law,  annulling  the  title  of  the 
passing  him  over  as  if  he  had  never  exit 
not  to  him,  but  to  the  last  heir  who  was  ' 
vene.  How,  again,  were  these  violent 
rules  of  succession  and  responsibility  in  ci 
be  reconciled  with  the  just  rights  of  thin 
tracting  with  the  owner,  and  on  the  fait 
the  ownership  ?  This  was  effected  by  not: 
not  only  through  a  register  of  tailzies  eata 
in  which  an  entail  must  be  recorded  in  od 
through  the  registers  for  publicatiOD,  tl 
being  rendered  imperative,  both  in  the  til 
entail,  and  in  all  the  subsequent  conveyi 
that  the  omission  should  import  a  contr 
thus  made  aware,  that  the  right  of  the  pa 
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to  a  life  interest  merely,  and  that  he  had  not  the  powers  of  disposal 
and  impignoration  of  a  fee-simple  proprietor. 

These  general  views  will  facilitate  the  understanding  of  the  Deed 
of  Entail,  the  terms  of  which  we  shall  now  shortly  review. 

Any  one  may  make  an  entail     The  power  is  given  by  the  Statute  Titleopmakkk 
to  "  His  Majesty's  subjects"  without  restriction  ;  nor  is  it  necessary  ^'  ■'"'^"- 
that  the  maker  have  a  title  feudally  completed,  possession  upon  a 
personal  right  being  sufficient     In  Renton  v.  Anstruther,  5th  Decem-  16  S.  184 ; 
ber  1837,  affirmed  18th  August  1843,  a  person,  having  a  personal  214.  2"r<S8* 
right  by  a  disposition  from  his  sister  containing  a  procuratory  of  I-C.  435. 
resignation,  made  an  entail  with  a  general  assignation  of  writs.     This 
was  held  to  form  a  sufficient  entail,  and  to  confer  right  upon  the 
entailer's  heir  to  make  up  his  title  by  using  the  unexecuted  procu- 
ratoxy.     This  case  also  shows,  that  an  entail  may  be  validly  altered 
and  added  to  by  a  subsequent  deed.     The  sufficiency  of  a  personal 
right  as  a  title  to  make  an  entail  was  decided  also  in  Fogo  v.  Fogo,  \  3^1^^  ^pp 
25th  February  1840,  affirmed  18th  August  1843.*  m. 

An  entail  may  be  made  in  various  forms.  It  may  be  by  a  dispo-  Fobm  of 
sition  and  deed  of  tailzie,  containing  all  the  clauses  requisite  for  an  "^^"'• 
effectual  feudal  transmission,  with  the  prohibitions  and  clauses  irri- 
tant and  resolutive  embodied.  In  practice,  entails  are  frequently 
made  in  the  form  of  a  procuratory  for  resigning  the  lands  for  new 
infeflment  to  be  issued  by  the  superior  in  favour  of  the  entailer  and 
the  heirs  appointed,  under  the  conditions  of  the  entail  An  entail 
may  also  be  made  in  the  form  of  a  bond  of  tailzie,  binding  the  grantor 
and  the  heirs  to  hold  under  the  conditions  specified ;  or  it  may  be 
contained  in  a  contract  of  marriage.  In  whatever  form  it  is  made, 
the  essential  requisites  are  the  same.  It  must  settle  the  destination, 
describe  the  lands,  and  impose  the  prohibitions  and  fetters,  and  it 
must  be  recorded,  and  the  conditions  embodied  in  the  title.     Of  the 

•  Baference  may  also  be  made  to  the  case  of  The  Earl  of  Fife  v.  Duff,  2d  March  1861.  23  D.  657. 

The  ({iiesticm  discussed  here  was,  whether,  in  order  to  constitute  a  valid  entail,  it  was  essen- 

till  tliai  the  deed  of  entail  recorded  in  the  register  of  taibsies  should  itself  form  part  of  the 

lendal  progress.    The  entail  was  contained  in  a  settlement  which  had  neither  procuratory 

of  resignation  nor  precept  of  sasine.    After  the  grantcr's  death  the  settlement  was  recorded 

IB  the  register  of  tailzies,  and  the  heirs  of  line  concurred  in  granting  to  the  heirs  of  taillie 

•  oooTeyance  under  the  conditions  of  the  entail.    The  conveyance  was  not  recorded  in  the 

regifter  of  taillies,  but  the  feudal  investiture  was  completed  by  charter  of  resignation  and 

■Mme  oontaining  the  conditions.    Under  this  title  the  estate  had  been  held  for  upwards  of 

a  hundred  years,  when  it  was  objected  that  the  settlement  was  a  mere  obligation  upon  the 

beiri  of  line  to  entail,  and  that  the  deed  of  the  heirs  of  line  was  in  reality  a  new  entail ; 

and  as  that  deed  was  not  recorded,  and  as  the  previous  entail  formed  no  part  of  the  feudal 

pvoglBSS,  that  the  lands  were  therefore  held  in  fee- simple.    The  First  Division  held  unani- 

SmmisIj  thai  ihe  lands  were  held  under  strict  entaiL    The  case  having  been  appealed,  was 

^,  t^mitted  back  by  the  House  of  Lords  for  the  opinion  of  the  whole  Court ;  and,  on  20th  March  24  D.  937. 

18$3,  a  unanimous  opinion  of  the  whole  Court,  with  the  exception  of  Lord  MACKENzns,  who 

^is  absent,  was  returned,  in  favour  of  the  former  decision  of  the  First  Division.    The  case 

■  understood  to  have  been  again  argued  in  the  House  of  Lords,  but  no  judgment  has  yet 

^leen  iriven. 


734 


LBCTURBS  ON  CONYETANCING. 


PART  III 


Form  or 

BHTAIL, — 

6D.  821; 
5  Bell's  App. 
82. 


12  D.  19 ; 

I  Maoq.  App. 
362. 

II  S.520. 


14  D.  64. 

i.  226, 3d  Edn. 


AjtBITRABr 
CONDITIONS  IN 
BNTAILB. 


17  D.  669; 

2  Macq.  App. 

629. 

20  D.  917. 


necessity  of  specifying  the  lands  there  is  an  example  in  King  t.  Earl 
of  Stair,  28th  February  1844,  affirmed  30th  April  1846.  Here, 
lands  called  Otdts  not  being  named,  and  no  proof  adduced  that  these 
lands  had  been  possessed  as  part  and  pertinent  of  the  lands  ^hieh 
were  named  forty  years  before  the  date  of  the  entail,  this  portion  of 
the  estate  was  held  not  to  be  entailed.  The  fetters  also  must  be 
imposed  by  the  entail  itself,  and  it  is  not  sufficient  to  refer  to  them 
as  contained  in  another  deed ;  OammeUv.  CcUhcart,  etc,  13th  Novem- 
ber 1 849,  affirmed  on  appeal,  and  previous  authorities  there  cited.^ 

These  decisions  appear  to  be  in  opposition  to  the  view  held  by  the 
consulted  Judges  in  Hope  Vere  v.  Hope  &  Others,  5th  March  183^ 
Nor  is  it  sufficient  that  the  titles  refer  to  a  roistered  entail  for  the 
conditions,  if  the  foundation  of  the  title  is  a  deed  posterior  to  the 
entail,  and  not  registered  ;  Inglia  v.  Inglis,  18th  November  1851. 

In  the  Juridical  Styles  we  have  the  terms  of  a  strict  entail  in  the 
form  of  a  disposition  and  deed  of  entail.  We  shall  glance  at  sod 
parts  of  this  style  as  illustrate  the  peculiar  nature  and  effect  of  the 
deed.  In  this  form  the  entail  constitutes  a  complete  feudal  convej- 
ance  of  the  estate,  so  as,  when  followed  by  infeflment,  to  create  i 
new  investitura  Accordingly,  it  contains  all  the  clauses  of  a  dispo- 
sition. In  the  dispositive  clause  the  maker  gives,  grants,  and  dis- 
pones the  lands  to  himself,  and  the  series  of  heirs  he  chooses  to  cill, 
qualifying  the  absolute  words  of  conveyance  by  a  reference  to  the 
conditions  and  fetters  afterwards  inserted  ;  and  after  the  destination 
there  is  a  reference  to  any  supplementary  nomination  he  may  execute, 
' — a  course  which  we  have  already  seen  to  be  competent. 

After  the  obligation  to  infeft,  and  procuratory  of  resignation,  ia 
the  latter  of  which  the  destination  is  directed  to  be  repeated  verbatim, 
certain  conditions  are  inserted.  These  are  quite  arbitrary,  and  may 
be  directed  to  any  lawful  object  the  entailer  choose&  In  the  form  we 
have  referred  to,  the  first  condition  is,  that  the  heirs  shall  bear  the 
name,  arms,  and  designation  of  the  family.  This  is  a  common  cob- 
dition,  and,  if  expressed  with  sufficient  stringency,  is  effectual  to 
exclude  from  the  succession  any  heir  who  does  not  choose  to  complj 
with  it.  The  second  condition  here  is,  that  the  heir  shall  record  the 
entail,  and  take  infdltment  under  it.  The  object  of  this  is  to  bring 
the  entail  into  force,  since  it  is  inoperative  till  recorded.  The  next 
condition  is,  that  the  heirs  shall  take  and  possess  by  virtue  of  the 
entail  alone,  and  by  no  other  title,  which  prevents  the  entail  from 
being  worked  off  by  prescription  under  a  title  of  ordinary  succession, 
or  otherwise.  The  fourth  of  these  conditions  is,  to  engross  the 
prohibitions,  etc.,  in  the  titles,  which  is  prescribed  by  the  Statute 
itself. 

*  Sec  a,Uo  Cochrane  v.  BaUUef  affinned  in  the  Houm  of  Lords  9th,  10th,  and  ISth  Maick 
1867 ;  and  Lord  Forbes  ▼.  OammeU,  14th  May  1S68. 
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All  these  conditions  are  arbitrary  or  unnecessary,  and  none  of  Essbiitial  con- 
them  are  essential  to  make  the  entail  valid.    The  essential  condi-  !?!1'?!!^^' 
tions  come  next  in  this  style,  under  the  head  limitations  and  restruh 
tions. 

The  first  of  these  is  against  altering  the  order  of  succession,  with  i*  Prohibitioh 
an  exception,  which  is  superfluous,  enabling  any  heir  to  exclude  tna^^^v^ 
a  substitute  legally  incapable.     This  the  law  would  itself  provide  suocEaaiov. 
for. 

The  second  limitation  is  not  to  sell,  or  contract  debt,  combining  2.  Prohibitiov 
two  of  the  three  indispensable  prohibitions.    Then  we  have  excep-  ^."^"*'^' 
tions  from  these  limitations,  including  power  to  the  heirs  to  make 
provision  for  their  wives,  husbands,  and  younger  children. 

The  third  limitation  in  the  Style-book  is  against  granting  tacks  3.  aoaisst 
beyond  nineteen  years,  which  we  shall  see  is  also  unnecessary,  and  ^JJS^^'™'^ 
against  cutting  timber ;  and  the  fourth  limitation  is  against  suffering 
special  adjudications, — an  injimction  implied  in  the  validity  of  the 
entail 

Then  we  have  the  essential  matter  of  the  irritant  and  resolutive  Kedolutiyb 
clauses.  In  the  style  before  us  the  resolutive  clause  comes  first,  and  ^^^°"*- 
declares,  that,  if  an  heir  shall  contravene,  he  shall  lose  his  right  to 
the  estate,  as  if  he  were  naturally  dead,  and  the  right  shall  devolve 
upon  the  next  heir.  This  is  the  clause  of  which  it  is  the  direct  ofiice 
to  prevent  the  lands  from  being  affected  by  creditors,  by  dissolving 
the  contravener's  title  or  real  right  in  the  act  of  contmvention. 

The  clause  of  irritancy  declares  all  debts  and  deeds  made  or  granted  Ibwtamt 
in  contravention  to  be  null  and  void.  This  is  directed  against  the 
grantor's  personal  deed  only,  and  does  not  affect  creditors,  because 
not  directed  against  them  or  against  the  real  right,  to  which  they 
look.  The  sting  of  the  resolutive  clause  consists  in  its  destroying  the 
title,  on  the  validity  of  which  the  creditors'  right  depends.  There  is 
here  also  a  supplemental  resolution  of  the  contravener's  title,  which 
appears  unnecessary. 

There  follows  a  series  of  provisions,  all  directed  with  professional  Other  clauses 
anxiety  to  contingencies  for  which  the  law  would  of  itself  sufiiciently 
provide.     It  is,  therefore,  unnecessary  to  examine  them. 

We  have  next  the  assignation  to  the  writs,  the  importance  of  which 
is  shown  in  the  case  of  Rentan  v.  Anstntther,  already  cited,  where  it  p*  733. 
enabled  the  heir  first  called  to  use  an  unexecuted  procuratory  to 
eomplete  his  title. 

There  is  next  an  obligation  upon  the  entailer  and  his  heirs-at-law, 
executors,  and  successors,  to  relieve  the  entailed  lands  and  the  heirs 
-'  c»f  entail  of  payment  of  his  debts,  which  lays  the  burden  of  such  pay- 
ment primarily  upon  his  general  representatives  in  heritage  and 
Kiioveables  to  the  exemption  of  heirs  of  entail 

Then  there  is  power  reserved  to  the  entailer  to  revoke,  alter,  sell, 
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or  burden,  a  dispensation  with  delivery,  a  special  commission  to  pro- 
curators to  make  application  to  the  Court  for  registration  in  the 
register  of  entails,  an  ordinary  clause  of  registration,  and  a  precept 
of  sasine. 

The  style  which  we  have  surveyed  is  unnecessarily  prolix ;  and,  if 
it  were  still  necessary  to  prepare  entails  in  the  full  form,  it  might  be 
recommended  to  study  simplicity  and  brevity.  The  provisions  of  the 
Statute  are  simple,  and  the  clauses  requisite  to  give  them  effect  may 
be  simply  expressed.  At  the  same  time  it  is  very  necessary  to  keep 
in  view,  while  examining  deeds  of  entail,  that  the  Statute  does  not 
contain  a  form  of  the  deed ;  and  some  entails  have  failed  of  effect  from 
adopting  the  phraseology  of  the  Act,  under  the  erroneous  impression 
that  such  was  the  way  most  effectually  to  secure  its  objects.  In  par- 
ticular, it  is  quite  obvious,  that,  while  the  Statute  requires  a  resolu- 
tive clause,  and  substantially  describes  the  effect  of  such  a  clause  in 
opening  the  succession  to  the  next  heir,  there  is  no  form  of  words,  or 
any  approximation  to  such  a  form,  in  the  Statute,  which  would  make 
a  valid  resolutive  clause. 

In  order  to  make  the  entail  valid,  the  Statute  requires  certain 
observances,  which,  because  thus  required,  are  matter  of  solemnity 
and  indispensable : — 

(1.)  The  irritant  and  resolutive  clauses  must  be  inserted  in  the 
titles. 

(2.)  They  must  be  repeated  in  all  the  subsequent  conveyances  of 
the  estate  to  any  of  the  heirs  of  entail. 

These  provisions  are  of  indispensable  observance.  By  the  express 
provisions  of  the  Statute,  while  the  omission  imports  a  contravention 
against  the  party  himself,  it  does  not  militate  against  creditors  bcmi 
fide  contracting  with  him,  and  the  omission,  therefore,  opens  the  lands 
to  their  diligence.  In  Mitchell  v.  TarbuUy  4th  February  1809,  no  real 
right  having  been  completed  under  an  entail  (so  as  to  put  the  fetters 
upon  the  record  of  sasines),  the  heir  was  found  entitled  to  pursue  a 
judicial  sale  of  the  estate  for  payment  of  the  entailer's  debts. 

(.3.)  The  entail  must  be  recorded  in  the  register  of  entails.  This 
is  done  judicially  upon  application  to  the  Court  of  Session,  whidi 
authorizes  the  registration.  All  the  substitute  heirs  have  an  interest 
to  get  the  entail  recorded,  and  may  apply  to  the  Court  for  the  pur- 
pose ;  but,  in  Jessop,  7th  February  1 822,  it  was  held  doubtful  whether 
this  right  extended  to  one  who  was  only  called  ultimately  as  an  heir 
whatsoever,  after  the  substitutes  specially  appointed.  The  principal 
deed  of  entail  must  be  produced  to  the  Court ;  Spittal,  3d  August 
1781 ;  and,  if  it  have  previously  been  recorded  in  another  roister, 
the  Court  will  grant  warrant  to  have  it  produced,  and  inserted  in  the 
register  of  entails.  The  deed  must  be  recorded  entire ;  and,  where 
part  of  the  lands  in  an  entail  had  been  sold  after  it  was  made^  the 
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Court  would  not  grant  authority  to  omit  the  description  of  tlicse 
lands  in  the  record  ;  Moore,  28th  November  1821.  I  S.  173. 

The  execution  of  an  entail,  cannot,  of  course,  relieve  the  estate  of  Effect  of 
burdens  imposed  before  its  date.     The  heirs  represent  the  entailer  in  ^Ii^^'lro 
his  obligations,  which  form  real  burdens  upon  the  entailed  estate,  entailbs's 
So,  a  perpetual  obligation  to  relieve  of  tcinds  in  consideration  of  an  ^'"*' 
annual  payment  having  been  granted  by  the  entailer,  the  heirs  of 
entail  were  held  bound  to  implement  it ;  Wilson  v.  Agnew,  etc.,  1st  9  S.  357. 
February  1831. 

When  an  entail  has  been  regularly  made  and  completed  according 
to  the  solemnities  above  described,  its  effect  is  to  exempt  the  estate 
from  being  affected  by  debts  contracted  after  the  registration  of  the 
deed  ;  Ross  v.  Drummondy  3d  March  1841  ;  aflSrmed,  4th  September  ^  5;,S^\' 
1844.     Mr.  Erskine  is  of  opinion,  that,  even  when  the  entail  is  gra-87.     *    ^^' 
tuitous,  the  maker  of  it  is  restrained  after  registration  from  affecting  Inst.  iii.  8.24. 
it  with  debt.     Mr.  Sandford  takes  the  opposite  view,  and  there  seems  p.  403. 
no  express  authority  on  the  point     In  Agnew  v.  Stewart  and  Drew,  \  s.  App.  320. 
31  st  July  1822,  in  part  reversing  Stewart  v.  Agnew,  2d  June  1818,  F.C. 
an  entail  made,  not  gratuitously,  but  in  implement  of  an  onerous 
obligation,  was  held  noc  to  protect  the  estate  from  debts  due  by  the 
entailer  at  the  date  of  the  entail ;  and  the  lands  were  also  held  liable 
for  debts  contracted  after  the  date  of  the  entail,  if  made  real  by  in- 
feftment  or  adjudication  before  infeftment  on  the  entail,  but  for  none 
contracted  after  the  entail,  and  not  made  real  before  infeftment 
upon  it. 

It  may  be  made  a  condition  of  the  entail,  that  the  heirs  shall  pay 
the  entailer's  debts ;  and  this  will  make  the  estate  liable  for  the 
amount.     The  interest  of  an  entailer's  debt  not  only  forms  a  claim 
against  the  heir  who  should  have  paid  it,  and  his  representatives,  but 
it,  as  well  as  the  principal,  affects  the  fee  of  the  estate,  and  must  be 
paid  by  the  heir  actually  in  possession  ;  Campbell  v.  Campbell,  29th  F.  C. 
November  1815.     An  heir  of  entail  who  pays  the  entailer's  debts  is  Heir  mat  kbef 
entitled  to  keep  them  up,  and  prevent  extinction  confimone,     This^^^^""* 
is  effected  by  taking  the  conveyance  of  them  to  a  trustee,  Lawrie  v.  9  s.  147. 
Donald  and  Jones,  7th  December  1830. 

[By  §  29  of  the  Titles  to  Land  Act  of  1860,  power  is  given  to  heirs  of  Hbiemat 
entail,  with  the  authority  of  the  Court  of  Session,  to  grant  bonds  and  dispo-  por^wttai^r's 
sitions  in  security,  charging  the  fee  and  rents  of  the  estate,  or  any  portion  debts. 
thereof,  with  the  exception  of  the  mansion-honse,  offices,  and  policies  thereof, 
fur  all  entailer's  or  other  debts  or  sums  of  money  which  might  lawfully  be 
made  chargeable  by  adjudication  or  otherwise  upon  the  fee  of  the  entailed 
estate.     The  powers  conferred  for  this  purpose  are  the  same  as  are  granted 
by  the  Entail  Amendment  Acts  with  reference  to  provisions  to  younger  chil-  A/»'«i  p-  "45. 
dren.     The  bonds  may  be  granted  to  those  who  are  in  right  of  the  debts  at 
the  date  of  granting.] 

47 
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By  a  valid  entail  the  heir  in  possession  is  effectually  precluded  from 
doing  everything  against  which  the  conditions  are  lawfully  directed 
Wo  have  aheady  adverted  to  the  usual  condition  requiring  the  heirs 
to  use  a  particular  name  and  arms.  This  was  enforced  in  Fleemingy. 
Lord  ElphinMoney  19th  January  1804,  where  there  was  this  additional 
provision,  that,  in  case  the  heir  should  succeed  to  the  dignity  of  the 
peerage,  he  should  be  bound  to  denude  in  favour  of  the  next  lieir. 
This  provision  (notwithstanding  the  rule  of  strict  interpretation, 
which  we  shall  afterwards  examine)  was  held  to  exclude  a  peer  from 
succeeding  to  the  estate. 

Under  this  limitation  of  complete  subjection  to  the  conditions  of 
the  entail,  the  heir  in  possession  is  fiar,  and  has  the  powers  of  a  pro- 
prietor in  fee-simple  in  every  particular  from  which  he  is  not  restrained 
by  the  fetters.  Of  the  general  proposition  that  the  heir  is  fiar,  an 
illustration  is  presented  in  the  case  of  M'Leod  v.  iVLeod'a  Trustees, 
1st  February  1851.  By  the  Bankruptcy  Act,  creditors  are  required 
in  claiming  upon  a  sequestrated  estate  to  abate  from  their  claims 
the  value  of  securities  affecting  the  estate  of  the  bankrupt.  Here  a 
claimant  being  creditor  not  only  of  the  bankrupt  heir  in  possession, 
but  also  of  the  entailer,  and  so  entitled  to  affect  the  estate,  was  held 
bound  to  value  and  deduct  the  right  to  recover  out  of  the  fee  of  the 
entailed  estate  as  a  security  affecting  the  estate  of  the  bankrupt  From 
the  doctrine  that  the  heir  in  possession  is  fiar  subject  to  the  limita- 
tions imposed,  it  results,  that  the  successive  heirs  represent  their  pre- 
decessors in  every  act  affecting  the  entailed  estate  which  does  not 
infer  an  irritancy  ;  per  Lord  Corehousb.* 

By  virtue  of  this  power  as  fiar,  the  heir  in  possession  is  entitled  to 
cut  wood  growing  upon  the  estate,  when  ripe  and  fit  for  sale,  although 
he  is  restrained  from  injuring  the  mansion-house  by  cutting  the  wood 
necessary  for  its  comfort ;  Mackenzie  v.  Mackenzie,  6th  March  1824; 
and,  although  he  cannot  sell  the  materials  of  the  mansion-house,  he 
is  not  obliged  to  preserve  it,  but  may  let  it  go  to  ruin  ;  Gordon  t. 
Gordon,  24th  January  1811. 

Again,  the  prohibition  to  contract  debt,  whereby  in  terms  of  the 
Act  the  lands  *'  7nay  be  apprised,  adjudged,  or  evicted  from  the  other 
*'  substitutes  in  the  entail,"  is  restricted  to  contraction  so  made  as 
actually  to  produce  these  effects,  otherwise  the  heir  would  be  debarred 
from  making  the  most  necessary  purchases  upon  credit ;  and,  so  &r 
as  concerns  his  own  interest,  an  heir  of  entail  may  contract  debt  and 
dispone  the  lands  in  security,  provided  the  effect  of  such  security  i« 
limited  to  the  duration  of  his  own  life  interest.  This  is  effected  by  a 
declaration,  that  the  security  shall  not  affect  the   lands  after  the 

«  In  BaiUie  v.  Ix>ckhart,  20th  and  23d  April  1855,  it  was  held  by  the  House  of  LoiA 
that  an  heir  of  entail  in  posscssioD,  although  in  legal  contemplation  an  owner  or  fiar,  i« 
nevertheless  within  the  meaning  and  operation  of  the  Apportionment  Act. 
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granter's  death,  and  shall  not  be  the  ground  of  adjudication  to  the 
prejudice  of  the  substitutes,  and  that  the  granting  of  the  security 
shall  not  import  a  contravention.  Of  such  a  security  effectually 
created  we  have  an  example  in  Naime  v.  Oray^  15th  February  1810.  F.  c. 
The  life  interest  of  the  heir  in  possession  may  be  adjudged  for  his 
debts,  under  the  same  condition  that  the  right  of  the  succeeding  heirs 
shall  not  be  infringed  upon. 

Under  his  powers  as  fiar  also,  the  heir  in  possession  may  grant  Hkir  mat 
leases.     But  his  power  of  leasing  is  limited  to  tacks  of  ordinary  dura-  o^RDnTAKY* 
tion  ;  and,  if  he  shall  grant  a  lease  for  a  longer  term  than  is  requisite  duration. 
for  the  ordinary  and  necessary  administration  of  the  estate,  that  is 
reckoned  an  alienation,  and  falls  under  the  prohibition  to  alienate  ; 
Duke  of  Qaeenaherry'a  Executors  v.  Duke  ofBuccleuchy  5th  February  F.  C ; 
1818  ;  reversed  2d  July  1819.     By  this  decision  it  is  settled  that  the  339^'^^''"  ^P^' 
words  dispone  or  dispose  of  have  the  same  meaning  as  alienate,  and 
are  equally  effectual  to  restrain  long  leases.     It  is  also  settled  here, 
that  the  taking  of  a  grassum  is  anticipated  rent,  and,  as  it  reduces 
the  rent  below  the  just  avail,  it  is  a  fraud  upon  the  subsequent  heirs, 
and  reducible  ;  nor  can  that  result  be  avoided  by  taking  a  grassum 
upon  one  lease,  then  accepting  a  surrender,  and  granting  a  new  lease 
at  the  same  rent  without  a  grassum.     This  case  also  settles  that  a 
lease  for  fifty-seven  years  is  struck  at  by  the  prohibition  to  alienate. 
The  rule  extends  to  every  portion  of  the  entailed  estate;  and  in 
Stirling  y.  Dunn,  21st  December  1827,  affirmed  22d  June  1829,  a  6  S.  272; 
lease  of  a  loch  for  300  years  was  reduced  as  an  alienation,  that  part  ato.^4^.^^^ 
of  the  estate  being  held  subject  to  the  fetters  of  the  entail  as  well  as 
any  other  part.     The  effect  of  the  word  dispone  as  co-extensive  with 
alienate  was  here  confirmed.     The  longest  lease  that  has  been  sus- 
tained was  for  twenty-one  years  ;  Wemyss  v.  Duke  of  Queensberry's  1  s.  48m. 
Executors,  1 2th  June  1822.     A  lease  granted  for  an  extraordinary 
period  will  be  reduced  at  the  suit  of  the  next  heir,  although  at  the 
date  of  challenge  there  may  be  less  time  to  run  than  the  entail  or 
common  law  permits;  Malcobn  y.  Bardner,  I9ih  June  1823.     The2P.  4io. 
principle,  that  the  management  must  be  fair  towards  the  next  heir 
excludes  leases,  not  only  of  undue  continuance,  and  granted  for  a 
present  consideration  injurious  to  the  amount  of  the  rent,  but  those 
also  granted  for  less  than  the  value  obtainable ;  Lord  Elibank  v.  6  S.  69. 
Hamilton,  16th  November  1827. 

The  power  of  leasing  has  been  regulated  by  various  Statutes.     By  Statutory 
the  Montgomery  Act,  10  Geo.  in.  cap.  51,  the  proprietor  of  an  entailed  ^g^^ 
estate  may  grant  a  tack  for  fourteen  years  after  the  ensuing  Whitsun- 10  Oeo,  m. 
day,  and  for  one  existing  life  in  addition,  or  for  two  lives  and  the  sur-  ^' 
vivor,  or  for  any  fixed  number  of  years  not  exceeding  thirty-one,  the 
tenant  being  bound  to  enclose  all  the  lands  within  the  time  specified 
by  the  act,  including  not  more  than  forty  arable  acres  in  one  field. 
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and,  when  the  lease  is  for  two  lives  or  thirty-one  years,  the  tenant 
being  bound  to  keep  and  leave  the  fences  in  repair.  By  the  Roseberjf 
Act,  6  &  7  Will.  IV.  cap.  42,  §  1,  a  tack  for  twenty-one  years  may  be 
granted  of  lands,  and  for  tliirty-one  years  of  mines  and  minerala,  for 
a  fair  rent  got  either  at  public  roup  or  by  private  bargain,  althougk 
it  may  diminish  the  rental ;  but  there  is  to  be  no  grassum,  or  other 
consideration  than  the  rent,  under  the  pain  of  nullity,  and  the  home- 
farm,  mansion-house,  and  garden  may  not  be  let  for  any  period  be- 
yond the  heir  s  own  life.  The  provisions  of  this  Statute  are,  by  1 42 
Vict.  cap.  70,  extended  to  heirs  in  possession  under  deeds  of  entail 
not  recorded.*  By  the  Montgomery  Act,  already  referred  to,  10  Geo. 
III.  cap.  51,  important  provisions  are  contained  in  §§  4-7inclasiTe 
for  granting  building  leases  not  exceeding  ninety-nine  years  in  dnn- 
tion,  and  limited  to  five  acres  to  one  person,  with  an  irritancy  unless 
a  house  of  not  less  than  ten  pounds'  value  be  erected  within  ten  jean, 
and  kept  in  good  repair,  the  rent  being  not  less  than  in  the  last  lease 
of  the  same  ground ;  but  the  manor-place  may  not  be  leased,  or  an? 
village  built  within  300  yards  of  it. 

These  powers  the  heir  may  exercise  at  his  own  pleasure,  but,  by  the 
Entail  Amendment  Act,  §  24,  he  may,  after  notice  to  the  next  heir, 
and  with  the  approbation  of  the  Court  of  Session,  grant  feus,  or  long 
leases  of  any  part  of  the  estate,  except  the  mansion-house,  offices,  and 
policies,  for  the  highest  feu-duty  or  rent  that  can  be  got,  the  total 
extent  of  such  feus  and  leases  being  limited  not  to  exceed  in  all  0D^ 
eighth  part  of  the  estate  in  value  ;  and  the  acceptance  of  any  grai- 
sum,  fine,  or  consideration,  is  to  import  a  nuUity.-f" 

The  right  of  the  heir  as  fiar  appears  also  in  his  power  at  common 
law  to  settle  upon  his  widow  a  jointure  not  exceeding  the  legal  terce, 
unless  expressly  prohibited  ;  Cantv,  Borthwick,  27th  December  1 726. 
The  terce,  however,  may  be  effectually  excluded  by  an  express  hmi- 
tation  of  the  power  to  provide  widows  ;  Cunninghame  Fairlie  v.  Cth- 
ninghame  Fairlie,  15th  June  18J9  ;  and,  when  the  terce  is  excluded, 
and  power  given  to  provide,  the  non-exercise  of  the  power  is  no  ground 


17  D.  876. 


*  In  Muirhead  v.  Young ^  13tli  June  1855,  an  Leir  of  entail  in  possession  brougbttit' 
duction  of  a  lease  of  minerals,  under  which  operations  of  a  very  extensiye  character  wit 
being  carried  on.  The  reasons  of  reduction  were,  that  the  operations  under  the  \tut 
amounted  to  an  alienation  of  the  estate,  and  that  the  lease  was,  therefore,  in  contrsTentioi 
of  the  entail,  and  of  the  Act  6  &  7  Will.  iv.  c.  42.  A  proof  having  been  allowed,  it  vin 
held  (adopting  a  dictum  of  Lord  Eldon,  in  the  Tinwald  case),  that,  to  warrant  a  redactkv, 
"  there  must  be  some  unfairness,  some  fraud,  or  some  gross  culpable  negligence,  operating 
*'  as  mischievously  as  fraud  would  operate" — that  the  proof  here  did  not  amount  to  thi*— 
that  therefore,  the  lease  was  not  a  contravention  of  the  entail  or  of  the  Statute,  but  ««&> 
at  the  time  it  was  entered  into,  a  fair  contract,  under  which  the  tenant  took  the  risk  of  as 
unopened  and  untried  field  of  minerals,  which,  at  the  date  of  the  lease,  bad  no  practicable 
means  of  communication  with  markets.     The  reasons  of  reduction  were,  therefore,  repeM 

t  Additional  privileges  as  to  the  granting  of  feus  and  long  leases  are  conferred  bj  16  &  1* 
Vict.  c.  94,  §6. 
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for  the  interposition  of  the  Court,  and  the  widow,  therefore,  has  no 
claim  to  aliment ;  GampbeU  v.  Campbell,  16th  December  1818.  Since  f.  C. 
younger  children  have  not,  like  the  widow,  any  claim  upon  their 
parents'  heritable  estate,  Mr,  Erskine  holds,  although  the  case  which 
he  cites  was  reversed  on  appeal,  tliat  provisions  made  to  younger 
children,  when  not  authorized  by  the  entail,  import  a  contravention 
of  the  prohibitions  to  alienate  and  contract  debt. 

When  power  is  given  by  the  entail  to  make  provision  for  widows  Provwioks, 
and  younger  children,  it  is  important  to  attend  to  the  legal  rules  and  "®^  charge 
effect  of  such  provisions.     If  the  authority  given  by  the  deed  is  gene-  abcbbtaiskd. 
ral,  and  does  not  stipulate  that  such  provisions  shall  be  paid  out  of 
the  rents  or  within  a  limited  period,  then  the  fee  of  the  estate  may 
be  affected  for  payment.     In  Dttchess  of  Richmond  v.  Duke  of  Rich-  i6  S.  172. 
mondf  2d  December  1 837,  the  entail  authorized  reasonable  and  com- 
petent portions,  and  the  Court  held  that  sums  granted  in  the  exer- 
cise of  that  power  afforded  the  same  recourse  of  diligence  against  the 
estate  as  an  entailer  s  debt.    When  there  is  power  to  infeft  the  widow 
in  a  certain  sum  or  proportion  of  the  rental,  the  value  of  the  lands  at 
the  date  of  granting  the  annuity  is  the  rule,  and,  therefore,  the  widow 
is  entitled  to  what  these  lands  shall  yield,  though  it  may  eventually 
exceed  the  sum  or  proportion  specified  ;  Malcolm  v.  Malcolm,  21st  2  S.  5i4. 
November  1823,  and  other  authorities  there  cited.     When  a  parti- 
cular mode  of  fixing  the  amount  is  prescribed  in  the  entail,  as  by 
reference,  that  mode  must  be  observed  ;  Earl  of  Rothes  v.  Countess  of  2  s.  135. 
Rothes,  21st  January  1823.     If  a  provision  has  been  granted  for  a 
sum,  exceeding  either  the  amount  or  the  proportion  which  the  entail 
permits,  the  Court  will  not  annul  it  entirely,  but  will  restrict  it  to 
what  is  allowed ;  Campbells  v.  Campbell,  6th  February  1821.     There  f.  C. 
is  no  restriction  in  the  nature  of  the  subject  which  may  be  appro- 
priated under  a  general  power  to  provide  portions.     In  The  Duke  ofY.  C. 
Roxburghe  v.  The  Duchess  Dowager,  25 th  June  1818,  under  authority 
to  grant  competent  portions  and  conjunct  fees  by  marriage-contract, 
the  patronage  of  a  church  was  held  to  be  properly  provided  to  a 
widow ;  and,  in  Douglas  v.  Douglas,  15th  May  1822,  the  rent  of  coal  f.  C. 
and  lime  was  taken  into  computation  to  support  the  amount  of  pro- 
visions to  a  widow  and  children,  these  minerals  being  specified  in  the 
description  of  the  subjects  in  the  entail.    It  has  also  been  settled,  that 
the  power  to  grant  provisions  is  not,  without  a  special  limitation  to* 
that  effect,  restricted  to  one  heir  at  a  time,  but  may  be  competently 
Tested  in  two  heirs  simultaneously.     In  Craigie  v.  Craigie,  4th  De-  f.  C. 
cember  1817,  the  fee  was  propelled  by  the  heiress  in  possession,  so  as 
■  to  vest  the  next  heir  during  her  life,  and  she  reserved  to  herself  power 
to  provide  for  her  own  younger  children.     Provisions  having,  accord- 
iiigly,  been  made  by  her,  and  a  different  set  also  by  her  son,  the  fiar, 
for  his  widow  and  younger  children,  both  were  held  to  be  valid. 
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It  is  sometimes  of  importance,  that  the  provision  to  a  younger 
child  should  form  an  immediate  fund  of  credit,  and,  in  Oswald  t 
Oswald^  20th  December  1821,  under  a  power  to  grant  provisions 
bearing  interest  from  the  grantor's  death,  it  was  held  competent  to 
grant  a  bond  vesting  a  provision  in  a  child  so  as  to  be  transmissible 
by  him  or  her  during  the  grantor's  life.  In  the  same  case  it  was  de- 
cided, that,  when  it  is  made  incumbent  upon  the  creditor  in  such  % 
bond  to  recover  payment  within  a  limited  time  after  the  majority  of 
the  child,  such  obligation  does  not  take  effect  at  the  child's  majoritr, 
if  the  grantor  be  then  alive,  but  is  suspended  until  his  death.  The 
heir  who  grants  a  vested  provision  to  his  child  is  bound  to  do  what- 
ever depends  upon  him,  in  order  to  render  it  effectual ;  and,  therefore, 
where  one  had  bound  himself  in  his  daughter's  marriage-contract  to 
pay  her  a  provision,  he  was  held  bound  to  liquidate  a  previous  pro- 
vision, the  continued  subsistence  of  which  would  have  barred  the 
daughter's  claim  against  the  succeeding  heirs  ;  Sinclair  v.  Lord 
Duffus,  22d  January  1840.  In  Dickson  v.  Dickson,  4th  February 
1852,  affirmed  ISth  June  1854,  power  was  given  by  an  entail  tognmt 
provisions  to  "  younger  children  other  than  the  heir."  It  had  becB 
decided  in  England  that  the  term  "  younger  children,"  in  a  settlement 
of  this  sort,  means  posterior  in  point  of  destination.  The  same  was 
here  laid  down  to  be  the  rule  in  Scotland  ;  and  it  was  held,  that  an 
heir  in  possession,  the  heirs  of  whose  body  are  not  called  to  the  8U^ 
cession,  cannot  burden  the  estate  with  a  provision  for  his  children 
under  such  a  faculty.  There  can  be  no  *'  younger  children,"  wh«e 
no  child  at  all  is  entitled  to  succeed.  The  question  was  reserved  as 
to  the  effect  of  a  provision  under  the  Aberdeen  Act  in  such  circum- 
stances. In  this  case  the  Lord  Justice-Clerk  Hopb  observed,  that  a 
general  power  to  provide  younger  children  enables  an  heir  who  has  no 
son  that  will  succeed  to  provide  for  daughters,  and  it  also  enables  the 
heir  to  provide  for  daughters  older  than  the  son  who  will  succeed. 
It  may  be  noted,  that,  in  the  case  of  Downie  v.  Gampbelly  Slst  Janu- 
ary 1815,  there  is  a  dictum  of  Lord  Meadowbank  to  the  effect  that 
forfeiture  by  contravention  does  not  vacate  a  provision  previoodj 
granted  by  an  heir  of  entail. 

When  family  provisions  are  entirely  excluded  by  law  or  by  the  en- 
tail, or  when  those  permitted  are  of  small  amount,  a  remedy  is  pro- 
vided by  the  Statute  5  Geo.  iv.  cap.  87,  commonly  called  the  Aberdeei^ 
Act  But  this  remedy  does  not  extend  to  entails  made  after  lit 
August  1848,  being  restricted  by  the  Entail  Amendment  Act,  §  12, 
to  those  of  prior  date.  By  the  Aberdeen  Act,  an  heir  of  entail  in 
possession*  is  allowed  to  infefl  his  wife  in  an  annuity  not  exceeding 
one-third  of  the  free  rent  or  value  after  deducting  annual  burdens, 

*  The  power  in  the  Aberdeen  Act  coDferred  on  an  "  heir  of  entail  in  poeMsnon,"  if  Wi 
to  include  an  institate  of  entail ;  HamiUon^  11th  March  1S57. 
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liferents,  interest  of  debts,  etc. ;  and  an  heir-female  may  infeft  her 
husband,  the  annuity  in  this  case  not  exceeding  one-half  of  the  rent 
or  value  ascertained  in  the  same  manner,  and  restrictable  to  one- 
third,  if  the  lands  are  burdened  with  a  prior  existing  annuity.    Only 
two  liferents  are  allowed  to  subsist  at  once,  but  others  may  be  granted 
to  take  effect  prospectively.     In  estimating  these  annuities  it  has  ritfe  p.  744. 
been  fixed,  that  game  rent  falls  to  be  taken  into  account  as  part  of 
the  rental;  Macpherson  or  Graigie  v.  Macphersoriy  16th  February  5  d.  65 1 ; 
1843,  affirmed  13th  August  1846.     The  rent  of  coal  is  also  included,  ^^^'^  ^pp. 
WeUwood  V.  Wellwood,  12th  July  1848;  and  income-tax  is  not  de-ioi).  i480. 
ducted,  Madaine  v.  Maclaine,  20th  November  1 845.  3  d,  150. 

The  heir  in  possession  may  also,  by  the  Aberdeen  Act,  grant  bonds 
of  provision  or  obligations,  binding  the  succeeding  heirs  of  entail  to 
pay  to  such  of  his  children  as  shall  not  succeed  to  the  estate,  with 
interest  from  the  granter's  death,  a  sum  not  exceeding  for  one  child 
one  years  free  rent  after  deducting  annual  payments — for  two 
children,  two  years'  rents — and  for  three  or  more,  three  years'  rents. 
These  provisions  are  available  only  to  children  alive  at,  or  born  after, 
the  grantor's  death,  with  this  exception,  that,  where  the  obligation  of 
the  heir  is  granted  in  his  child's  marriage-contract,  it  is  efiectual, 
although  the  child  shall  predecease  him.  In  Kennedy,  11th  July 
1829,  cited  in  15  Dunlop's  Reports,  p.  197,  it  was  decided,  that  pro- 
visions to  his  children  by  an  heir-apparent,  reasonable  and  suitable 
in  amount,  are  binding  on  the  subsequent  heirs  of  entail  who  make 
up  titles.  One  set  of  provisions  only  is  permitted  at  once,  but  new 
ones  may  be  granted,  and  only  take  effect  as  those  of  prior  date  are 
extinguished  or  diminished.  The  excess  of  a  sum  granted  beyond 
the  limit  of  the  Act  does  not  void  the  provision.  The  excess  may  be 
annulled  by  the  Court  of  Session  upon  the  application  of  a  subse-  §  8. 
quent  heir.*  Provisions  under  this  Act  do  not,  like  those  made  Provisiomh  un- 
under  an  unqualified  power  in  an  entail,  affect  the  fee  of  the  lands,  AcTtrNo^T"^ 
but  only  the  rents  or  proceeds.  They  are  made  effectual  by  power  to  apfkct  thb 
require  payment  of  the  heir  one  year  after  the  grantor's  death,  and  ^ands!  ^"^ 
to  sue  him,  if  payment  is  not  made  within  three  months,  and  to  use  §§  9,  10. 
all  diligence  except  adjudication.  The  heir,  however,  is  entitled  to 
be  discharged  on  assigning  one-third  of  the  rents  to  a  trustee  ap- 
pointed by  the  Court ;  and  this  provision  is  further  qualified  by  that 
of  §  13,  that  the  heir  shall  not,  by  payments  under  this  Statute,  and 
that  of  10  Geo.  iii.  authorizing  improvements,  be  deprived  of  more 
than  two-thirds  of  the  free  rent,  the  Court  being  empowered  to 
authorize  him  to  retain  the  excess  beyond  two-thirds  from  the  security 
or  provision  least  entitled  to  preference.  It  has  been  held,  that,  in 
construing  this  part  of  the  Statute,  the  rental  is  to  be  taken,  accord- 
ing to  the  express  direction  in  the  case  of  widows,  as  it  "  may  happen 

*  See  the  case  of  Dicksan  v.  Dickson,  supra,  p.  742. 
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"  to  be  at  the  death  of  the  granter  •/'  and,  where  there  was  no  rental 
available  to  the  heir  upon  the  death  of  his  mother,  the  grauter  of  the 
provision,  the  whole  rents  being  paid  to  the  surviving  husband  as 
12  D.  416.        courtesy,  the  bond  of  provision  was  found  to  be  ineffectual ;  MaiUand 
V.  Maitlandy  22d  December  1849.*     This  Statute  does  not  abridge 
more  extensive  powers,  where  such  are  granted  by  the  entail ;  and, 
on  the  other  hand,  it  cannot  be  used  to  make  provisions  in  addition 
to  those  permitted  by  the  entail,  so  as  to  make  the  whole  amoant 
granted  larger  than  is  permitted  by  the  Act."f" 
FoRMBOFBONDB     Thcro  aro  forms  of  bonds  of  provision  by  heirs  of  entail  among  tLe 
BT  HEraTor*    Juridical  Styles.     In  the  second  volume  there  is  the  style  of  the  bond 
BRTAiL.  to  a  wife  in  terms  of  an  entail,  and  also  the  style  of  a  bond  to 

P.  466.  children,  also  in  terms  of  an  entail     There  is  a  foot-note  to  the 

P.  454.  latter,  directing  that  the  grantor's  power  should   be  narrated,  not 

from  the  entail,  but  from  the  investitures  in  his  favour,  for  the 
alleged  reason,  that  the  powers  in  the  investiture  often  vary  from 
those  in  the  entail.  This,  however,  contemplates  a  laxity  of  practice 
totally  inconsistent  with  the  security  of  entail  rights,  and  perfect 
regularity  and  accuracy  should  make  it  incumbent  on  the  practitioner 
to  refer  both  to  the  entail  and  the  investiture,  between  which  there 
should  be  no  variance.  It  is  unnecessary  to  go  over  the  clauses 
The  bond  will  be  founded  upon  a  precise  recital  of  the  power  in  the 
entail.  It  binds  the  granter  and  the  heirs  succeeding  to  him,  as  well 
as  his  heirs  and  successors  generally,  to  make  payment  at  his  death, 
or  at  a  term  named  after  it  In  order  to  throw  the  ultimate  liabilitj 
upon  the  heirs  of  entail,  they  are  bound  to  relieve  the  other  heirs. 
Clauses  are  also  inserted,  limiting  the  effect  of  the  deed  as  regards 
diligence  to  conformity  with  the  entail,  and  declaring  that  it  shall 
be  effectual  only  in  so  far  as  consistent  with  the  terms  and  conditions 
of  the  entail.  The  styles  contain  a  reserved  power  to  alter,  and 
dispensation  with  delivery.  These,  of  course,  will  be  omitted,  when 
Supra,  p.  742.  the  provision  is  to  vest  immediately,  as  in  the  case  of  Oswald.  These 
forms  are  properly  inserted  in  the  volume  of  the  Juridical  Styles 
relating  to  Moveable  Rights,  for  the  wife's  provision  does  not  neces- 
sarily require  to  be  secured  on  the  lands,  unless  that  form  of  settle- 

*  But,  where  the  rents  are  directed  to  be  accumulated  for  only  one  year  firom  a  certain 
date,  the  heir  in  possession  during  that  time  may  grant  a  bond  of  provision,  though  actntUj 
iu  receipt  of  no  proceeds,  the  Statute  contemplating  a  continuous  period  during  which  there 

17  D.  814.  is  no  available  rental ;  Dickson  ▼.  Dickson,  8th  June  1855. 

24  1).  1067.  t  ^  tte  case  of  Leith  v.  I^iih,  10th  June  1862,  the  question  was  very  folly  discussed 

whether  the  value  of  unlet  shootings  was  to  be  taken  into  account  in  calculating  the  five 
yearly  value  of  an  entailed  estate,  with  a  view  to  determining  the  amount  to  which  bonds  ct 
provision  could  receive  effect.  The  Court  held,  but  by  a  majority  of  only  two,  that  they  were 
to  be  taken  into  account.  It  was  also  decided  in  this  case  unanimously,  that,  with  the 
same  view,  the  mansion-house,  etc.,  were  not,  but  that  salmon-fishings  were  to  be  included. 
In  estimating  rent  of  land  in  the  propri«tor*s  own  possession,  the  valuation  roll  is  not  con- 
clusive proof  of  value. 
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ment  be  prescribed,  and  the  granter  cannot  without  special  power 
burden  the  estate  for  children's  provisions  after  his  death.  It  was 
decided  in  Crawford  v.  Hotchkis,  11th  March  1809,  that  a  power  to  F.  C. 
provide  children  in  two  years'  rents  of  the  tailzied  lands  was  effectually 
exercised  by  a  bond  obliging  the  granter  and  the  heirs  of  entail,  al- 
though not  directed  against  the  lands.  The  second  volume  of  the 
Style-book  contains  also  precedents  for  bonds  of  provision  to  children  Pp-  ^^8-463. 
under  the  Aberdeen  Act,  applicable  to  the  various  circumstances 
under  which  such  deeds  are  likely  to  be  required. 

A  very  important  addition  has  been  made  to  the  powers  of  grant-  Pkoyisiohb  to 
ing  provisions  to  younger  children,  by  the  Entail  Amendment  Act,  yodhoer  chii^ 
which  enables  the  heirs  to  charge  them  upon  the  fee  of  the  estate.  EntailAmehd- 
By  §  21,  an  heir  liable  to  assign  the  rents  for  a  provision  granted  by  m^^t  Act. 
a  former  heir,  may  charge  the  fee  and  rents  of  the  estate  or  any  por-  now  chaboe- 
tion  of  it,  except  the  mansion-house  and  policies,  by  granting  bond  ^^-^ okpbb. 
and  disposition  in  security  in  ordinary  form,  binding  the  granter  and 
his  heirs  of  entail  in  their  order  successively  to  pay  the  principal  sum 
with  interest  and  penalties.*     And  the  same  may  be  done  by  the 
granter  of  the  provision  himself,  where  it  has  been  made  in  the 
marriage-contract  of  his  younger  child.     The  deed  may  contain  all 
clauses  usual  in   bonds  and  dispositions  in  security  granted  over 
estates  in  Scotland  held  in  fee-simple.     The  provisions  may  thus  be 
put  into  the  available  form  of  an  heritable  security  with  a  personal 
obligation,  giving  the  same  recourse  against  the  entailed  lands  which 
a  creditor  with  such  a  security  has  against  other  lands,  but  with  this 
qualification,  that,  by  §  22,  the  heirs  in  their  order  are  bound  annu- 
ally to  pay  and  keep  down  the  interest,  and,  if  this  shall  be  neglected, 
the  recourse  of  the  creditor  against  the  fee  and  rents  of  the  land  is 
limited  to  the  principal  and  two  years'  interest  with  corresponding 
penalties.   If  more  interest  is  allowed  to  fall  into  arrear,  he  must  have 
recourse  for  that  against  those  heirs  of  entail  who  were  bound  to  have 
paid  it,  and  against  their  representatives  and  separate  estates.     In 
order  to  obtain  this  security,  application  must  be  made  to  the  Court  §  23. 
of  Session  specifying  the  portion  of  the  estate  proposed  to  be  charged. 
Tutors  of  heirs  in  pupilarity  cannot  grant  bond  and  disposition  for 
provisions ;  Muirheadj  12th  July  1849.     It  is  to  be  observed,  also,  iiD.  1249. 
that  this  enactment  has  in  view  such  provisions  only  as  continuously 
affect  all  the  future  rents.     When  the  entail,  therefore,  limits  the 
period  during  which  the  provisions  shall  affect  the  rents,  the  Statute 
does  not  authorize  the  charging  of  these  upon  the  fee ;  CampbeU,  16  D.  397. 
26th  January  1854. 

*  TbiB  bond  and  disposition  in  secoritj  may  be  granted  in  favour  of  any  party  advancing 
the  amount  of  the  provision  to  the  younger  child ;  16  &  17  Vict.  c.  94,  §  7.    All  bonds  and 
j      4ispo0itionB  in  Becnrity  under  the  £ntail  Amendment  Act,  and  under  16  &  17  Vict  c.  94, 
!^      nay,  by  §  23  of  the  latter  Act,  contain  power  of  sale. 

i 


74-6  LBCTURE8  ON  CONVEYANCINa.  PART  IIL 

The  29th  section  of  the  Entail  Amendment  Act  authorizes  the 
granting  of  provisions  out  of  money  or  other  property  under  trust  for 
the  purchase  of  land  to  be  entailed,  of  the  same  amount  as  might  be 
granted  by  the  Aberdeen  Act,  if  land  were  purchased  and  entailed. 
Legislative  sanction  is  thus  given  to  a  principle  previously  fixed  in 
M.  2388.  the  cases  of  Houston  v.  Steuart  NicoUon^  28th  January  1756,  and 

1  g-  794;        Macphei^son  v.  Macpherson,  24th  May  1839,  affirmed  13th  August 

1  Bells  App.      _     .^ 
280.  Io4;0. 

With  regard  to  the  payment  of  provisions  not  required  to  be  extin- 
guished within  a  limited  time,  it  was  settled  in  a  case  already  cited, 

F.  C.  Crawford  v.  Ilotclikis,  11th  March  1809,  that  an  heir  of  entail  paying 

such  a  bond  may  keep  it  up  as  a  debt  against  subsequent  heirs  bj 
taking  an  assignation  to  himself  and  his  heirs,  not  of  tailzie,  but 
whomsoever.     This  prevents  extinction  confusione, 

ExcBPTioKB  In  reviewing  the  heir  of  entail's  powers,  notwithstanding  the  fetters, 

TroN''KrBELL.    ^®  ^^^0  ncxt  to  obscrve,  that  the  prohibition  to  sell  is  subject  to 

various  Statutory  exceptions  : — 

Sale  op  lands      By  the  20  Geo.  ii.  cap.  50,  8  14,  heirs  of  entail  may  sell  lands, 

FOR  OOVERN-  A  o  •> 

MESTPDKPOBEs;  though  strfctly  eutailcd,  to  the  Crown,  in  order  to  erect  buildings  or 
AND  SALE  OF     mako  settlements ;  and  by  §  16  of  the  same  Act,  tliey  may  sell  the 

superiorities  included  in  the  entail  to  the  vassals.     The  latter  was  a 
power  largely  used  for  the  creation  of  freehold  qualifications  before 
the  Reform  Bill.     By  the  next  Act  of  the  same  year,  20  Geo.  IL  cap. 
51,  tutors  of  heirs  of  entail  are  empowered  to  sell  to  the  Crown,  the 
price  in  both  cases  to  be  settled  to  the  same  uses  and  under  the  same 
restrictions  as  in  the  entail. 
Sale  por  pay-       Sales  may  also  be  made  for  payment  of  entailer's  debts,  affecting,  or 
taujib's  DEBTS.  ^^^^  ^^7  ^^  mado  to  affect,  the  fee  of  the  estate,  by  6  &  7  WilL  n. 
cap.  42,  which,  in  sections  7  to  19  inclusive,  contains  the  provisions 
and  regulations  under  which  such  sales  may  be  made.     These,  how- 
ever, appear  now  to  be  practically  superseded  by  the  more  compre- 
hensive power  contained  in  the  Entail  Amendment  Act 
Powers  of  The  25th  section  of  the  latter  Statute  gives  the  heir  in  possession 

ENTAnTAM^ND-  P^wer  to  sell  in  every  case — (1.)  in  which  he  can  charge  the  lands 
mestAct.  with  debts  by  bond  and  disposition  in  security— (2.)  where  he  is 
entitled  by  Act  of  Parliament  to  charge  with  debt,  but  not  to  sell— 
and  (3.)  in  all  cases  in  which  the  fee  of  the  estate  is  validly  charged 
with  debt.*  Tiie  Court  of  Session  is  to  select  the  portion  to  be  sold, 
and  to  approve  of  the  price,  and  of  the  disposition  in  fee-simple  to  be 
granted  by  the  heir.  The  purchaser  is  discharged  of  the  price  by 
paying  it  into  Court,  at  whose  sight  it  is  to  be  applied  in  payment  of 
the  debt  for  which  the  sale  was  made,  the  surplus  being  applicable, 
if  more  than  £200,  in  payment  of  other  debts,  redemption  of  land- 

*  Additional  powers  of  sale  for  payment  of  entailer's  debts  arc  given  hj  16  &  17  Vict 
c.  94,  §  9. 
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tax,  improvements,  or  repayment  of  improvements,  or  in  purchasing 
other  lands  to  be  added  to  the  entailed  estate,  the  tailzie  of  which 
new  lands,  whatever  be  its  actual  date,  being  to  be  taken  as  of  equal 
date  with  the  entail  of  the  remainder.  By  §  30,  creditors  in  deeds 
of  security  are  restrained  from  selling  in  manifest  excess  of  what  is 
necessary  to  pay  their  claim,  and,  when  there  is  a  surplus,  the  credi- 
tor and  purchaser  are  bound  to  apply  to  the  Court,  to  have  it  de- 
posited, and  re-invested. 

By  the  Act  3  &  4  Vict.  cap.  48,  heirs  of  entail  in  possession  are  Feus  vndeb 
empowered  to  grant  feus  or  leases  of  a  limited  portion  of  ground  for  ^  ^  ^*®** 
an  inadequate  feu-duty  or  rent  for  the  erection  of  churches,  not  ex- 
ceeding a  quarter  of  an  acre  for  each — for  burying- places,  not  exceed- 
ing an  acre  for  one — for  schools  and  play-grounds,  not  exceeding  one 
acre  in  each  case — and  for  dwelling-houses  and  gardens  for  ministers 
and  schoolmasters,  not  exceeding  one-eighth  of  an  acre  for  each 
dwelling-house,  and  half-an-acre  for  one  garden.  Under  this  Act 
the  sheriff  judges  of  the  propriety  of  the  feu  or  lease. 

We  have  already  seen,  that  by  the  24th  section  of  the  Entail  Supra,  p.  740. 
Amendment  Act  the  heir  in  possession  may,  after  notice  to  the  next 
heir,  with  the  approval  of  the  Court,  feu  one-eighth  part  of  the  estate, 
but  under  the  pain  of  nullity,  if  a  grassum  or  any  other  consideration 
except  the  feu-duty  be  taken. 

The  powers  of  sale  which  we  have  hitherto  noticed  are  such  as  the  Powers  to 
heir  may,  under  the  conditions  prescribed  in  each  case,  exercise  inde-  ^^^'  l^^i  *^'» 

•^ '  ^  ^  1  1  •  WITH  CON8BHT 

pendently  of  any  consent  by  the  future  heirs.  By  the  4th  section  of  op  puturb 
the  Entail  Amendment  Act,  an  heir  in  possession  may  sell,  charge,  °""* 
lease,  and  feu,  with  certain  consents  of  the  future  heirs,  viz.,  if  both 
the  heir  in  possession  and  the  consenters  were  born  before  1st  August 
1848,  he  must  have  the  consent  either  of  the  three  nearest  heirs  at 
the  time,  or  of  the  two  next  heirs-apparent,  i.e.,  heirs  whose  right  of 
succession  nothing  but  death  can  disappoint.  If  the  heir-apparent 
was  born  after  1st  August  1848,  the  alienation  may  be  made  with 
his  consent  alone ;  and,  if  the  heir  in  possession  himself  was  bom 
after  that  date,  he  can  disentail  and  possess  in  fee-simple. 

Various  Statutoiy  powers  have  also  been  granted  to  entail  proprie-  Statutory 
tors  to  convey  portions  of  the  entailed  lands  in  exchange  for  others  ^JJ^ioh'-^ 
desirable  to  be  held  along  with  the  estate  : — 

By  10  Geo.  iii.  cap.  51  (the  Montgomery  Act),  §  32,  liberty  isioGeo.  m. 
given  to  excamb  thirty  acres  arable,  or  one  hundred  incapable  of  ^'  ^^' 
culture,  for  an  equivalent  in  lands  contiguous  to  the  entailed  estate, 
the  value  being  adjusted  by  the  sheriff  upon  the  report  of  valuators 
vpon  oath.  Upon  the  contract  being  recorded  in  the  Sheriff-court 
books  within  three  months  it  becomes  effectual,  and  the  entailed  lands 
are  thenceforth  free  from,  while  those  acquired  become  subject  to, 
the  clauses  prohibitory,  irritant,  and  resolutive. 


t 


c.  36. 
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6  &  7  WiU.  IV.       A  material  enlargement  of  this  power  was  made  by  the  Rosebery 

^'  ^^'  Act,  6  &  7  Will  IV.  cap.  42,  which  extends  the  liberty  of  excambion 

to  one-fourth  of  the  estate,  excepting  the  mansion-house,  garden,  and 
home- farm.     It  removes  also  every  restriction  upon  the  nature  of 

2  D.  1468.        the  entailed  property  which  may  be  exchanged.     In  Earl  o/KinnouU, 

16th  July  1840,  the  patronage  of  a  church  held  under  entail  was 
found  to  be  a  fit  subject  for  excambion. 

11  &  12  Vict.  The  regulations  contained  in  the  third  clause  of  the  Rosebery  Act 
regarding  notices  and  the  procedure  before  the  Court  of  Session,  are 
superseded  by  the  d6th  and  d7th  sections  of  the  Entail  Amendment 
Act,  which  provides,  that  the  heirs  to  receive  notice  shall  be  the 
same  in  number  as  for  disentailing,  and  that  the  procedure  shall  be 
by  summary  petition  according  to  the  forms  prescribed  in  the  later 
Statute.  The  necessity  of  recording  the  excambion  in  the  Sheriff- 
court  record  is  abolished,  and  registration  in  the  register  of  entails 
declared  sufficient. 

By  the  Rosebery  Act,  debts  contracted  between  the  execution  of 
the  contract  of  excambion,  and  the  recording  of  it  in  the  register  of 
entails,  are  declared  not  to  affect  the  lands  acquired.  The  surplus  of 
value  not  exceeding  £200,  is  to  be  paid  to  the  proprietor  ;  and  the 

S  5-  excambion  is  declared  null,  if  made  upon  any  other  consideration 

than  the  lands  and  such  limited  surplus  value.     For  the  purposes  of 

^  ^'  this  Act,  two  or  more  entails  are  to  be  held  as  one  deed,  if  they  all 

give  the  succession  to  the  sameseries  of  heirs;  and  the  Montgomery  Act 
is  continued  in  force  in  so  far  as  not  altered  or  repealed.  Tlie  latter 
Statute  may,  therefore,  still  be  used  for  excambions  of  small  portions 

1  ^^  Vict.  The  provisions  of  the  Rosebery  Act  are  extended  by  the  Act  1  & 

2  Vict.  cap.  70,  to  heirs  of  entail  in  possession  under  deeds  not 
recorded,  in  which  case  the  contract  is  to  be  registered  in  the  Sheriff- 
court  only  ;  but,  if  the  entail  shall  be  recorded  after  the  excambion, 
the  contract  must  enter  the  record  of  entails  at  the  same  time,  other- 
wise the  entail  itself  will  be  held  as  not  recorded 

4  &  6  Vict.  The  Act  4  &  6  Vict.  cap.  24,  renders  it  unnecessary  to  insert  in 

contracts  of  excambion  the  destination  or  conditions  of  the  entail, 
provided  these  be  referred  to  as  contained  in  the  deed  of  entail,  and 
that  it  be  described  by  its  date  and  the  date  of  recording  it  Bj 
this  Statute,  the  keeper  is  bound  to  record  contracts  of  excambion 
in  the  register  of  tailzies  without  a  warrant 

The  5th  section  of  the  Entail  Amendment  Act  empowers  the  heir 
in  possession  to  excamb  the  whole  estate  with  certain  consents,  and 
under  the  authority  of  the  Court.* 

Having  thus  reviewed  the  heir's  power  of  alienation  not  withstand- 

*  By  the  Titles  to  Land  x\ct,  1860  (sect.  27),  it  is  provided  that  in  contracts  of  excam- 
bioD  of  entailed  lands,  the  destination  and  the  conditions,  prohibitions,  and  clausea  irriuat 
and  resolati?e,  etc.,  may  be  omitted,  provided  they  be  referred  to  as  set  forth  in  the  reoc^rded 


c.  70. 


c.  24. 
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iDg  the  fetters,  we  proceed  to  inquire  how  far  the  prohibition  to  con-  Rblaxawoh 

tract  debt  has  been  relaxed.     Although  the  Statute  refers  to  the  ^^JJ^JJ^^^^ 

contraction  of  debt  in  general  terms,  it  is  sufficient  if  the  prohibition  traotiko  debt. 

be  directed  against  contracting  debt  upon  the  land ;  Burden  v.  Burden,  7  Bell's  App. 

25th  March  1850.    Having  already  seen  how,  and  to  what  extent,  the 

fee  may  be  affected  by  family  provisions,  it  is  only  necessary  here  to 

refer  to  the  statutory  permission  to  contract  debt  for  money  expended  CoHTRAcrxoir 

in  improving  the  estate.     This  was  granted  by  the  Montgomery  Act,  iMPBovBMBMm 

10  Geo.  III.  cap.  51,  whiqh  enables  an  heir  of  entail  to  be  the  creditor  lO  Geo.ui. 

of  succeeding  heirs  for  three-fourth  parts  of  such  monies  as  he  shall,  ^'     * 

under  the  provisions  of  that  Act,  expend  upon  improvements  in 

enclosing,  planting,  draining,  and  erecting  farm-houses,  and  offices 

and  out-buildings  for  the  same.  To  these  there  has  been  added,  by  the 

20th  section  of  the  Entail  Amendment  Act,  the  formation  of  private  H  &  12  Vict. 

roads  through  the  entailed  estate,  or  for  immediate  access  to  it. 

Among  the  reports  of  decisions  various  points  are  settled.     An 
embankment  to  secure  an  outfall  for  drainage  is  an  accessory  of 
draining  allowed  by  the  Montgomery  Act,  and  so  chargeable  against 
future  heirs  ;  BaiUie,  17th  July  1850.     An  engine  to  work  minerals  13  D.  42. 
is  a  facility  to  exhaust  the  substance  of  the  estate,  and  not  so  charge- 
able ;  Earl  ofOlasgoWy  27th  November  1850.    The  expense  of  a  bridge  13  D.  187. 
to  connect  the  mansion-house  with  the  garden  was  sustained  ;  also  a 
pond  and  loch  for  drainage  ;  Porterfield,  24th  February  1853.   Again,  15  D.  428. 
introducing  water  into  the  mansion-house — erecting  a  porter's  lodge, 
and  gates — filling  up  an  exhausted  quarry — and  executing  works  to 
prevent  the  recurrence  of  a  landslip — these  were  all  held  permanent 
improvements  in  terms  of  the  Statutes  ;  but  furnishing  a  mill  with 
millstones  was  not  admitted  ;  Muirhead,  10th  March  1853.     The  cost  15  D.  617. 
of  a  tile-work  claimed  as  part  of  the  expense  of  drainage  was  not 
allowed  in  Marquis  of  AUsa,  20th  January  1853.*  ^^  ^-  ^^' 

dce<l  of  entail,  or  in  any  conveyance,  instniment,  or  other  writ  recorded  in  the  register  of 
tasines,  and  forming  part  of  the  progress  of  title-deeds  following  on  the  entail. 

By  sect.  28  it  is  enacted,  that  where  any  lands  disponed  under  the  authority  of  an  Act  Debtb  aftbct- 
of  Parliament  in  excambion  for  other  lands,  are  burdened  with  debts,  the  lands  disponed  i>'0  bxcakbed 
shall,  from  the  date  of  registration  in  the  register  of  sasines  of  the  contract  or  deed  of  ex-  ^'^"^** 
cambioD,  be  disburdened  of  such  debts,  and  shall  be  burdened  with  the  debts,  if  any,  which 
preTtously  affected  the  lands  acquired  in  exchange,  in  the  order  of  preference  in  which  such 
debts  were  a  burden  upon  such  last-mentioned  lands ;  provided,  (1.)  intimation  be  made  to 
sU  creditors  having  interest;  (2.)  that  in  the  contract  or  deed  of  excambion,  or  in  a 
schedule  subscribed  as  relative  thereto,  and  declared  to  be  part  thereof  and  recorded  there- 
with, there  shall  be  set  forth  as  to  each  of  the  debts  the  following  particulars,  viz.,  the 
amount  of  the  debt;  the  date  of  recording  the  writ  by  which  its  constitution  was  originally 
published,  the  register  in  which  it  was  recorded,  the  name  and  designation  of  the  original 
creditor,  and,  if  the  debt  has  been  transferred,  the  name  and  designation  of  the  creditor 
imderstood  to  be  in  right,  and  the  date  of  recording  his  title  and  the  register  in  which  it 
was  recorded ;  and  (3.)  that  in  the  contract  or  deed  of  excambion,  the  debts  be  expressly 
declared  to  burden  the  lands  to  which  the  same  are  transferred. 

*  The  expense  of  trenching,  previous  to  draining,  is  not  an  improvement  within  the 
BieaniDg  of  the  Montgomery  Act ;  Ramsay^  21si  November  1854.    Expenditure  on  private  17  D.  74. 
roads,  however,  was  here  allowed.     A  thirlage  mill  does  not  fall  under  the  statutory  pro- 
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The  maximum  amount  for  which  an  heir  may  become  creditor  on 
account  of  improvement  expenditure  is  declared  by  the  10th  clause 
of  the  Act  to  be  four  years'  free  rent  as  at  the  Whitsunday  after  his 
death.* 

The  Montgomery  Act  contains  very  particular  provisions  for  giving 
notice  to  future  heirs,  and  for  the  registration  of  annual  accounts  and 
vouchers  in  the  Sheriff-court ;  and  it  empowered  the  executor  or 
assignee  having  right  to  the  claim  to  obtain  decree  against  theJiext 
heir  after  his  succession,  and  to  use  every  kind  of  diligence  except 
adjudication,  the  decree  for  improvements  being  declared  a  preferable 
claim  in  all  competitions  for  the  rent  among  the  creditors  of  the  suc- 
ceeding heir.  He  is  entitled,  however,  to  be  discharged,  on  assigning 
one-third  of  the  clear  rents  during  his  life  or  till  payment  There 
are  provisions  for  imposing  a  similar  liability  upon  the  subsequent 
heirs  in  their  order,  each  for  one-third  of  the  rents  accruing  to  him, 
with  mutual  relief  for  any  excess  of  payments  beyond  the  proportion 
of  each.  But  the  creditor  is  bound  to  proceed  within  two  years  after 
the  death  of  the  expending  proprietor,  and  to  do  diligence  under  the 
penalty  of  losing  recourse  against  the  rents.  The  claim  is  extin- 
guished if  the  next  heir  of  entail  obtains  right  to  it 

The  same  Statute  enables  the  heir  who  shall  build  a  mansion-house 
to  become  creditor  of  the  succeeding  heirs  for  three-fourths  of  the 
cost,  by  similar  procedure,  and  with  the  same  powers  of  recoveir, 
liability,  and  relief,  as  in  the  case  of  other  improvements. 

By  section  26,  the  expending  heir  may  get  the  debt  judicially 
ascertained  by  the  Court  of  Session  or  Sheriff,  the  decree  being  final, 
if  not  suspended  in  six,  or  appealed  in  twelve,  months.  When  money 
is  to  be  expended  in  terms  of  this  Statute,  with  the  view  of  founding 
a  claim  on  creditors  for  three-fourths  of  the  amount,  it  is  indispens- 
able that  the  practitioner  make  himself  thoroughly  acquainted  with 
its  provisions.  Very  exact  observance  of  them  is  required  by  the 
Court,  as  will  be  found  on  referring  to  the  cases  in  Shaw's  Digest 

vision  as  to  improvements  on  farm-honse,  offices,  and  out-buildings ;  Fleeming,  17th  Feb- 
ruary 1855.     Shooting-lodges  are  not  improvements  within  the  Montgomery  Act ;  Ihii  of 

Athole,  3d  July  1855.    Again,  repairs  on  an  inn — expense  of  new  smithy shed  for  game— 

dog*s  couch — repairing  a  house  at  a  saw-mill — a  smith's  house — embankmenta— road  to  • 
tile- work — and  erecting  a  tile- work — were  disallowed  ;  Dvke  of  Athde^  4th  March  1856- 
The  expense  of  building  a  racket  court  at  Eglinton  Castle  was  disallowed  ;  Earl  ofEgUuiim, 
31st  January  1857.  As  an  expenditure  under  the  Entail  Amendment  Act,  the  expense  of 
building  a  bridge  over  a  river  and  approaches  to  the  bridge,  was  sustained  ;  HamiiUmy  11th 
March  1857.  The  expense  of  erecting  a  dog-kennel  was  allowed  in  Marquis  of  Hua^, 
12th  June  1857.  A  building,  which  served  the  double  purpose  of  a  shooting  lodge  a^ 
farm-house,  was  held  not  to  be  a  farm-house  in  the  sense  of  the  Montgomery  Act ;  Dani- 
sm, 30th  June  1859. 

*  In  HamUtonj  11th  March  1857,  the  question  is  discussed,  whether,  under  the  Entail 
Amendment  Act,  the  sum  which  may  be  charged  for  improvement  debts  is  limited  by  aay 
reference  to  rental  as  in  the  Montgomery  Act.  The  point  was  not  decided :  bat  the  Court 
held  that,  if  there  was  a  restriction,  the  rental  was  to  be  taken  as  at  the  date  of  oonttitiHnv 
the  debt. 
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voce  Entail  meliorations  ;  and  in  some  respects  it  is  difficult  to  Pp*  421-424. 

accomplish  a  minute  compliance,  as,  for  instance,  to  bring  within 

each  year  the  payment  of  all  the  expenditure  executed  in  the  same 

year  according  to  tlie  decision  in  Marquis  of  Abercom  v.  Hamilton,  2  D.  1382. 

nth  July  1840.* 

The  subscription  of  a  factor  and  commissioner  to  the  notice  to  the 
next  heir  was  allowed  in  Fraser  v.  Fraser,  2d  December  1835  ;  but  14  S.  89. 
that  decision  was  doubted,  and  the  signature  of  a  law-agent  dis- 
allowed, in  Fraser  v.  Lord  Lovat,  27th  February  1840,  affirmed  28th  2  J- ^ j 
February  1842.  \^^'^^^' 

We  have  noticed  these  points,  because  the  14th  section  of  the 
recent  Statute  clearly  contemplates  that  the  Rosebery  Act  shall 
continue  to  be  acted  upon  ;  and  although  a  subsequent  clause  pro- 
vides a  remedy  for  the  neglect  or  imperfect  observance  of  the  previous 
Act,  it  would  appear  to  be  the  duty  of  the  practitioner  generally  to 
proceed  according  to  its  provisions. 

The  decree  for  improvement  money,  on  account  of  the  mode  of  its  Heib  kat 
recovery,  and  the  contingencies  which  might  affect  it,  has  not  hitherto  AHMUAMtBKT 
been  regarded  with  favour  as  a  security.     An  effort  has  been  made  «>»  impbovb- 
to  improve  it  by  section  13  of  the  Entail  Amendment  Act,  which 
empowers  an  heir  who  has  obtained  a  decree  for  improvement  money 
to  grant,  with  the  authority  of  the  Court,  a  bond  of  annual-rent  in 
ordinary  form  over  the  estate  or  any  portion  of  it,  binding  himself  and 
the  heirs  of  tailzie  to  pay  annual-rent,  not  exceeding  legal  interest  of 
the  three-fourths  during  his  own  life,  and,  for  the  twenty-five  years 
after  his  decease,  not  exceeding  £7,  2s.  per  cent.     When  the  expen- 
diture is  made  after  the  date  of  the  recent  Statute,  the  heir,  having 
first  obtained  decree  in  terms  of  the  Montgomery  Act,  may  grant 
bond  of  annual-rent,  with  the  authority  of  the  Court,  for  twenty-five 
years ;  but,  in  this  case,  the  amount  is  to  be  reckoned,  not  upon  the 
three-fourths,  but  upon  the  whole  sums  expended."f-     By  §  15,  the 

•  In  the  cage  of  Stirling's  Trustees  v.  Stirling,  23d  May  1862,  it  was  held  that  decrees  24  D.  993. 
of  declarator  obtained  under  the  Montgomery  Act  could  not  bo  challenged  on  any  ground 
which  did  not  appear  ex  facie  of  the  decree.  In  this  case,  however,  it  appeared  from  the 
decree  that  a  portion  of  the  debt  constituted  was  incurred  in  a  way  not  sanctioned  by  the 
Act ;  and  the  decree  not  affording  in  itself  the  means  of  ascertaining  the  amount  not  so 
laoctioned,  that  it  could  not  be  sustained  to  any  effect.  It  was  not  determined  whether,  if 
the  decree  had  afforded  the  means  of  discoTering  what  amount  had  been  incurred  in  charges 
•Hewed  by  the  Act  to  be  constituted,  it  would  have  been  sustained  for  that  amount. 

t  In  the  cases  of  the  Earl  of  Kirdcre  and  the  Earl  of  Eglinton^  31st  January  1857,  it  19  D.  843  and 
was  held,  in  conformity  with  the  opinions  of  the  whole  Court,  that  previous  procedure,  in  346. 
•regard  to  improvementa  effected  subsequently  to  the  passing  of  the  Entail  Amendment  Act, 
which  only  took  into  account  three-fourths  of  the  expenditure  as  chargeable,  did  not  form  a 
bar  to  aothority  being  obtained  to  grant  bonds  of  annual-rent  in  respect  of  the  remaining 
one-fourth,  being  the  whole  amount  of  the  expenditure.    It  was  further  held,  in  the  case 
vilfoncrieffe,  16th  July  1858,  in  conformity  with  the  opinion  of  the  majority  of  the  whole  20  D.  1264. 
Court,  where  the  improvements  had  been  executed  prior  to  the  Entail  Amendment  Act,  and 
Bonatituted  nnder  the  Montgomery  Act,  to  the  extent  of  three-fourths ;  and  the  heir  of 
tntail  had  uplifted  the  amount  out  of  a  consigned  fund,  and  granted  a  discharge,  that  ho 
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executor  or  assignee  of  improvement  money  expended  by  a  former 
heir  may  apply  to  the  Court  to  ordain  the  heir  in  possession  to  grant 
a  bond  of  annual-rent  for  twenty-five  years,  calculated  upon  the  three- 
fourths  ;*  and  §  16  enables  the  Court,  upon  the  application  of  an  heir 
who  has  expended  money  for  improvements  without  adopting  or  com- 
plying with  the  provisions  of  the  Act,  to  inquire  and  grant  warrant 
for  executing  a  bond  of  annual-rent,  in  the  same  way  as  if  a  decree 

8 17.  had  been  obtained.     The  annual-rent  is  recoverable  only  from  the 

rents  and  profits,  and,  if  the  creditor  allows  more  than  two  years' 
annual-rent  to  fall  in  arrear,  his  recourse  against  the  rents  is  lost, 
and  restricted  to  the  personal  liability  and  separate  means  of  the 

S  18-  heir  who  should  have  paid.     Instead  of  a  bond  of  annual-rent,  the 

succeeding  heir  may  be  called  upon  to  grant  a  bond  and  disposition 
in  security,  charging  the  fee  and  rents  (other  than  the  mansion-house, 
etc.)  for  two-thirds  of  the  amount  upon  which  the  annual-rent,  if 
granted,  would  be  calculated ;  and  this  security  is  in  its  form,  effect, 
and  operation,  to  be  the  same  as  in  the  case  of  the  like  security 

§  19.  granted  for  provisions  to  younger  children.     The  granting  of  the 

bond  of  annual-rent,  or  bond  and  disposition  in  security,  is  a  dis- 
charge of  all  claim  for  the  improvements  upon  payment  of  the  sums 
contained  in  these  securities. 

It  is  carefully  to  be  noted,  that  the  heir  possessing  under  an  entail 
not  recorded  has  no  right  to  recover  any  portion  of  money  expended 
for  improvements  under  the  Montgomery  Act,  or  consequently  under 

15  a  667.         the  recent  Statute ;  Paget  v.  Earl  ofOalloway,  24th  February  1837; 

2  D.  889 ;         Lord  Macdanald  v.  Macdonaldy  26th  May  1840,  afiSrmed  11  th  August 

819.  1842.     This  is  founded  upon  the  title  and  contents  of  the  Act,  which 

refers  only  to  strict  entails,  and  upon  the  consideration  that  the  pro- 
prietor under  an  entail  not  recorded  can  borrow  upon  the  security  of 
the  lands,  and  so  needs  no  statutory  power  to  do  so. 


NOT  8DPPLT 
OMI88I01T8. 


Court  WILL  Strict  interpretotian  of  Entail8,-f^We  have  thus  seen,  how  rigid  is 

the  effect  of  a  perfect  entail  in  tying  up  the  hands  of  the  successiTe 
proprietors,  so  that  it  is  only  in  so  far  as  the  fetters  are  struck  off  by 
the  force  of  Statute,  that  they  can  exercise  the  ordinary  powers  of 
alienating  and  contracting  debt.  But  it  is  only  a  perfect  entail  that 
has  this  effect ;  and,  in  proportion  to  the  rigour  with  which  the 
restraints  are  enforced,  in  the  same  proportion  is  the  law  jealous  and 

was  not  precluded  from  being  reimbursed  out  of  the  consigned  fund  for  the  remainder  of  the 
23  D.  882.  sums  expended  under  §  26  of  the  Entail  Amendment  Act.    In  the  case  of  £Uioi  ▼.  Mioi, 

24th  May  1861,  it  was  found  that  the  granting  of  a  bond,  under  §  19  of  the  Entail  Amend- 
ment Act,  for  two-thirds  of  the  sum  expended  in  improvements  under  the  Montgomery  Act, 
does  not  discharge  the  debt  so  as  to  prevent  the  heir  in  possession  from  afterwards  obtain- 
ing repayment  of  the  whole  sum  expended  in  permanent  improvements  out  of  a  som  con- 
signed in  terms  of  the  same  section. 
19  D.  660.  *  Reference  may  be  made  to  the  case  of  Thonuont  6th  March  1857,  where  the  application 

was  made  by  the  heir  of  entail. 
I  Reference  may  be  made  to  Mr.  Duhoah's  Digest  of  Entail  Cases. 


CHAP.  III.  THE  BNTAIL.  753 

inflexible  in  requiring  that  the  deed  shall  be  clear  and  unambiguous 
in  prescribing  the  restraints  in  a  complete  and  effectual  form.     By 
the  ordinary  rules  of  law,  the  heir  is  the  unlimited  fiar,  and  has  com- 
plete dominion  over  his  property,  and  no  limitation  of  his  freedom  is 
admitted  by  implication  or  presumed  intention ;  and,  if  a  clause,  or 
a  word,  or  a  syllable,  or  a  letter,  be  wanting  in  the  deed,  although  it 
be  manifestly  omitted  per  incuriam^  the  Court  will  not  interpose  to 
supply  it.     The  fetters  must  be  entire  in  every  link,  and,  if  there  be 
any  flaw,  the  law  will  lend  no  aid  to  repair  it.     But  there  are  no  no,,^^,^'^. 
voces  signatcB  the  use  of  which  is  indispensable.     This  only  is  requi-  »«<«  bequirkh. 
site,  tliat  there  shall  be  a  clear  substantive  prohibition  of  each  of  the 
acts  of  selling,  contracting  debt,  and  altering  the  order  of  succession, 
each  prohibition  being  independent,  and  striking  directly  at  its  own 
act,  and  not  left  to  be  extracted  by  inference  from  a  construction  of 
cither  of  the  other  prohibitions  ;  and  all  the  prohibitions  must,  either 
by  general  terms  which  unavoidably  comprehend  them  all,  or  by  dis- 
tinct enumeration,  be  affected  by  the  irritant  and  resolutive  clauses. 
While  the  rule  of  interpretation  is  strict,  it  is  also  fair ;  and,  if  the 
act  be  truly  prohibited  in  intelligible  terms,  the  entail  will  receive 
effect.     These  rules  and  the  principles  which  regulate  their  applica- 
tion will  be  seen,  if  we  attend  to  the  mode  in  which  the  different 
forms  of  stating  the  prohibition  have  been  treated  ;  and  this  subject, 
as  w  ell  as  the  whole  of  the  remarks  which  shall  be  submitted  in  the 
sequel  with  regard  to  the  rule  of  strict  interpretation,  have  received 
an  increased  importance  from  the  provisions  of  the  recent  Statute, 
which,  contrary  to  the  previous  rule  enforcing  such  of  the  fetters  as 
were  entire,  notwithstanding  defects  in  others,  has  now  established, 
by  its  43d  clause,  that  an  entail  defective  in  one  of  the  prohibitions 
shall  be  invalid  and  ineffectual  as  regards  them  all. 

We  shall  examine  the  effects  given  to  the  different  modes  of  ex- 
pressing the  different  clauses,  and  afterwards  the  consequences  of 
omissions,  defects,  and  errors. 

(1.)  Prohibition  against  altering  the  order  of  succession. — The  rule  Requwitea  of 
that  a  prohibition  can  only  be  effectually  made  by  distinct  substan-  "^^^^  clausr. 
tive  terms  was  apparently  departed  from  in  a  case,  in  which  the  alte- 
ration of  the  order  of  succession  was  not  otherwise  prohibited  than 
by  forbidding  to  do  any  deed  whereby  the  estate  might  be  adjudged 
or  evicted  "  from  the  succeeding  members,  or  their  hopes  of  succes- 
**  sion  thereto  in  any  measure  evaded."  Here,  it  will  be  observed, 
altering  the  succession  is  not  forbidden  by  a  distinct  and  independent 
proposition,  but  only  as  a  consequential  result  of  deeds  whereby  the 
estate  might  be  adjudged  or  evicted  from  the  heirs  of  entail.  Never- 
theless, the  Court  of  Session  sustained  it  as  effectual  to  prevent  altera- 
tion of  the  order  of  succession.     This  was  the  case  of  the  entail  of 

48 
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(3.)  Prohibition  against  contracting  debt. — Here,  also,   it   is  not  Rkquwite^  ok 
indispensable  to  use  the  words  of  the  Statute.     Although  it  specifies  ™^*  clauhb 
the  contraction  of  debt,  the  entail  is  held  always  to  have  the  estate 
in  view  ;  and  that  prohibition  is  necessarily  construed  to  mean  such 
contraction  of  debt  as  shall  affect  the  lands.    It  is,  therefore,  suffi- 
cient, if  the  members  are  prohibited  from  burdening  the  estate  with 
debt  whereby  the  lands  may  be  affected,  apprised,  adjudged,  etc. ; 
Haggart  and  Sons  v.  Agnew,  19th  December  1820 ;  Nisbet  v.  Mon-  f.  C. 
crieffey  10th  June  1823.      On  the  other  hand,  the  prohibition  is2S.  38i. 
sufficient,  if  directed  merely  against  contracting  debt,  without  referring 
expressly  to  debts  affecting  the  estate  ;  and  so  a  prohibition  **  to  con- 
"  tract  debt  thereon"  was  held  sufficient  to  prevent  the  lands  being 
attached  by  diligence  for  the  personal  debts  of  the  heir;  Mackenzie  2  S.  33i. 
V.  Mackenzie,  23d  May  1823. 

Before  the  Entail  Amendment  Act,  a  defect  in  this  prohibition 
could  not  be  used  indirectly  to  alter  the  order  of  succession ;  and, 
although  such  a  defect  is  now  destructive  of  the  entail  in  every  respect, 
we  may,  notwithstanding,  refer  with  advantage  to  the  case  of  Cath-  ^  ^^.1^^'  ,, 
cart  V.  Cathcart,  12th  February  1830  ;  affirmed  18th  July  1831.  Here,  App.  315 
the  prohibition  to  contract  debt  being  defective,  the  heir  in  possession 
gave  his  bill  for  £150,000  to  a  friend,  who  exchanged  for  it  his  own 
acceptance  for  the  same  amount.  The  heir  allowed  his  bill  to  be 
protested,  and  the  estate  adjudged  for  the  debt,  after  which  he  received 
a  conveyance  of  the  adjudication  for  a  price  of  £95,000.  But  the 
Court  held,  that  there  was  here  no  true  debt,  and  that  the  wliole 
transaction,  being  simulate  and  collusive,  could  not  be  sustained. 
Such  a  device  would  no  longer  serve  any  purpose  in  this  matter,  even 
if  successful,  but  the  decision  is  instructive  to  the  Conveyancer  in 
illustrating  the  futility  of  attempting  to  accomplish  by  mere  mock 
transactions  purposes  which  the  law  will  only  permit  where  the  con- 
sideration is  real  and  true. 

(4.)  Hie  Irritant  Chuse. — This  is  sufficient,  if  deeds  granted,  or  Requisitiw  ok 
tilings  done,  contrary  to  all  or  each  of  the  prohibitions  be  declared  ™  ps^ 
null  and  void.     Acts  of  contravention  are  often  declared  to  be  of  no 
avail,  force,  strength,  or  effect  ;  and  these  terms  are  equivalent  to  the 
simple  declaration  of  nullity.     It  has  been  held  sufficient  to  declare 
debts  and  deeds  in  contravention  null  in  so  far  as  they  affect  the 
.    other  heirs  of  the  estate,  although  they  be  not  declared  null  as  against 
;    the  contravener;  Munro  v.  Munro,  1 5th  February  1826;  affirmed  25th  ^  ^*6^' 
fc  July  1828.   But  it  has  now  been  decided  in  Lord  Wharncliffe  v.  Nairne,  App.  344.^ 
i  13th  November  1849,  affirmed  5th  July  1850,  that  an  irritant  clause  12  I).  1 ; 
m  was  ineffectual  to  prevent  a  sale,  because  not  declaring  the  things  L^^^ ''  ^^'^* 

prohibited  absolutely  null,  but  only  in  so  far  as  they  might  infer  action 
I   against  the  next  heir  or  the  lands.    There  must  thus  be  a  distinct  and 
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sufficient  irritancy  of  the  acts  prohibited,* 
this  is  required  is  shown  by  the  ease  of  Ma 
1844  Here,  the  prohibition  was  against  c 
bond  or  obligation  ;  and  the  irritant  claust 
traveution  by  contracting  debts,  the  said  bo 
in  the  contrary  should  be  null  and  void.  1 
was  not  protected  even  from  debts  constitut 
because  the  irritancy  was  directed,  not  agaii 
but  against  these  instruments  merely,  and 
or  obligation  might  be  effectually  const ituti 
same  rule  is,  in  another  form,  very  remark 
case,  where,  by  a  clerical  error,  the  nomini; 
was  omitted.  Lord  Cobbhoosb,  Onliuary,  hi 
the  syntax,  defective  by  a  clerical  error,  bj 
context ;  and  the  Inner  House  adopted  hie 
of  Lords  the  omission  was  held  fatal,  for,  i 
was  declared  null ;  and  the  rule  of  strict  ir 
jectural  construction  ;  Sharps  of  Hoddam 
reversed  18th  April  1835.  Lord  BaonaHA 
is  deservedly  admired  as  a  masterpiece  of  '. 
standing  this  decision,  however,  an  omissii 
context  sufficiently  makes  out  what  neces: 
So,  where,  after  naming  the  institute,  the  f< 
any  of  the  other  of  tailzie  foresaid  (the  \v 
the  defect  was  held  not  to  be  fatal,  the  n 
holding  nothing  to  have  been  omitted  ;  Ho 
ingkavie,  13th  February  1851. 

The  wnnt  of  an  irritant  clause  is  irrepa 

by  the  existence  of  a  resolutive  clause,  for 

pose ;  nor  can  any  irritancy  be  raised  by  ci 

u.  15528.         bition  ;  Kempt  v.  WaU,  28th  January  177 

1  Sh.  App.  24.   May  1821.     Nor  will  an  irritancy  cover  ai 

F.  c.  applied  by  comprehension  or  distinct  referei 

January  1812,  a  tack  granted  for  the  estn 

one  years  was  supported,  because  the  irrit 

as  to  refer  to  the  granting  of  tacks,  which 

meration  of  things  prohibited,  but  not  cent 

tion  in  the  irritant  clause.     In  Dick's  cat 

that,  when  a  word  of  flexible  meaning  is  ui 

in  a  fixed  and  limited  sense,  and  occurs 

sense,  it  is  to  be  interpreted  in  a  meaninf 

M»cl.  &  Rob.     where  it  is  first  used.     Tiiis  rule  was  held 

^^'      ■        IGtli  August  1839.    Tlie  expression  "deed 

occurring  in  tlie  irritant  clause,  was  held 

•  Sse  cnw  of  Laiiri:  v.  Iiaurie,  infra,  p.  757,  Dole ;  > 
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(»nly,  and  the  clause,  therefore,  defective  as  not  applying  to  debts  con- 
tracted  otherwise  than  by  writing  ;  Hay  v.  Hay,  11th  March  1851.  13D.  oiA. 
But  anterior  to  the  Entail  Amendment  Act  a  defect  in  directing  the 
irritancy  against  one  prohibition  could  not  be  made  available  to  give 
effect  to  an  act  opposed  to  a  prohibition  effectually  fenced.  So,  where 
sales  were  not  covered  by  the  irritancy,  a  creditor  could  not  adjudge 
so  as  to  sell,  his  debt  being  struck  at  by  an  effectual  prohibition ;  n  d  908; 
Bogle  <fc  Co.  v.  Cochrane,  25th  March  1850.  7  BeU'e  App. 

(5.)  The  Resolutive  Clause. — This  clause  must  necessarily  declare  Requisites 
the  forfeiture  of  the  contravener's  right  by  his  contravention.     It  is  ^^'^1^**' 
by  this,  as  we  have  seen,  that  creditors  are  reached.     Prohibitions  clause. 
and  irritancies  are  personal     Resolution  affects  the  real  right.     By 
the  force  of  the  resolutive  clause,  and  of  the  decree  of  forfeiture  fol- 
lowing upon  it,  the  right  of  the  contravener  is  forfeited  in  the  act  of 
contravention.     His  title  thus  ceasing,  his  creditors  cannot  take  the 
lands,  for  no  act  of  his  can  burden  what  is  not  his  own.     The  want  of 
a  resolutive  clause,  therefore,  leaves  the  lands  open  to  be  affected  by 
the  debts  of  the  heir  in  possession,  and  they  can  be  attached  by  ad- 
judication ;  Creditors  of  Hepburn  of  Humbie  v.  His  Children,  8th  M.  16507. 
February  1758.     This  follows,  however  strong  tlie  prohibitions,  and 
although  there  be  a  complete  irritant  clause  ;  Bruce  v.  Bruce,  17th  M.  16639. 
January  1 799,  affirmed  on  appeal.     The  same  was  held  irreversibly 
fixed  in  Mitchelson  v.  Atkinson,  15th  June  1831,  where,  there  being  9  S.  741. 
no  resolutive  clause,  an  heir  succeeding  was  held  to  incur  representa- 
tion to  his  predecessor  and  liability  for  his  debts.     When  there  is  no 
resolutive  clause,  the  future  heirs  cannot  prevent  a  sale  by  inhibition, 
because,  although  that  diligence  secures  a  right,  it  cannot  supply 
defects  in  it ;  Lord  AnkerviUe  v.  Saunders,  8th  August  1787.  M.  7010 ; 

This  clause  is  necessarily  subject  to  the  same  strict  rules  of  criti-  ^*"^®'»  *^^^'' 
cism  as  other  parts  of  the  deed.     If  the  whole  prohibited  acts  are  not 
here  embraced  in  a  phrase  undoubtedly  sufficient  to  comprehend  them 
all,  they  must  be  enumerated  with  precise  accuracy.     Therefore,  in 
Menzies  v.  Menzies,  18th  February  1852,  an  entail  was  held  entirely  H  D.5i'2. 
defective  (in  terms  of  §  43  of  the  Entail  Amendment  Act),  in  con- 
sequence  of  sales  being  omitted  in  the  resolutive  clause.     In  the 
case  of  Stobbs  the  prohibition  was  to  "  sell,  annailzie,  wadset,  dispone, 
"  dilapidate."  In  reference  to  this  the  resolutive  clause  bore  "dispone'' 
only.     That  was  held  effectual  against  sale ;  Elliot  v.  Heirs  of  Entail  M.  16542. 
of  Stobbs,  15th  May  1803  ;  and  effectual  also  against  a  long  lease, 
Elliot  V.  Potts,  14th  May  1821.*  {p^V&  hV 

*  In  the  caae  of  Laurie  v.  Laurie,  13th  December  1854,  tho  entail  contained  prohibitions  17  D.  181. 
a^ainHt  alterations  of  the  order  of  succession,  sale,  contraction  of  debt,  feudal  delinquencies, 
and  treason.    The  irritant  clause  struck  at  acts  of  contravention,  in  so  far  as  they  might 
fijpct,  burden,  eyict,  or  forfeit  the  lands.     It  was  held,  that  here  the  word  affect  was  sufficient 
to  express  the  operation  of  all  the  prohibited  acts  against  the  estate. 
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CoHBEQUEKCE        Bcforc  thc  Entail  Amendment  Act,  the  want  of  particular  clauses, 

^L^.^ff^*J^»,  or  defects  in  them,  were  confined  in  their  eflTects  to  the  particular 

Amendment      things  with  respect  to  which  the  failure  occurred.     If  there  was  no 

*  clause  against  selling,  the  heir  could  sell  notwithstanding  a  valid 

M.  16382.         prohibition  to  contract  debt  suflSciently  fenced  ;  Sinclair  v.  Sinclairs, 

8th  November  1 749,  affirmed  on  appeal ;  and  a  prohibition  against 

altering  the  order  of  succession  with  irritant  and  resolutive  clauses, 

was  no  bar  to  the  contraction  of,  and  burdening  the  lands  with,  debt. 

M.  15505.         or  selling  for  onerous  causes,  if  these  acts  were  not  prohibited;  Camp- 

hell* 8  Heirs  v.  Wightman's  Representatives,  17th  June  1 746  ;  nor  codd 

such  defects  be  supplied  by  the  heir  in  possession,  for  he  was  boand 

to  possess  and  to  transmit  under  the  same  conditions  upon  which  he 

5  s.  857.  acquired.     Accordingly,  in  Meldrum  v.  Maitiand,  29th  June  1827, 

an  heir  possessing  under  an  imperfect  entail  was  found  not  entitled 

to  make  a  new  one  imposing  additional  restrictions. 


Now,  DEFECT 
IM  ONE  PROHI- 
BITION INTAU- 
DATE8  ALL. 


13  D.  742. 


15  D.  192. 


Strict  inter- 
pretation IV 
reference  to 
oenekal  strug 
ture  of  en- 
TAIL. 


15  S.  618. 


18  D.  108. 


These  cases  have  been  cited  with  a  view,  as  well  to  an  historical  ac- 
quaintance with  the  law,  as  in  order  to  show  distinctly  the  occasion 
and  the  force  of  the  provision  contained  in  the  forty-third  section  of 
the  recent  Entail  Amendment  Act,  which  enacts,  that,  when  an  en- 
tail is  invalid  in  any  one  of  the  three  leading  prohibitions  through 
defects  either  of  the  original  entail  or  of  the  investiture,  then  it  is 
invalid  and  ineffectual  as  regards  all  of  these  prohibitions,  and  the 
estate  is  subject  to  the  deeds  and  debts  of  the  heir  in  possession, 
without  any  action  of  forfeiture  to  the  heirs-substitutes  upon  the 
ground  of  his  thereby  contravening  the  conditiona  This  clause,  it  has 
now  been  decided,  is  not  retrospective,  so  that  the  total  invaliditv  is 
not  from  the  date  of  the  defective  entail,  but  from  the  date  of  the 
Statute ;  Urquhart  v.  Urquhart,  20th  February  1851.*  The  forty- 
third  section  is  effectual  in  annulling  a  defective  entail  without 
declarator ;  and,  in  Russell  v.  RtLssell,  7th  December  1852,  payment 
of  provisions  was  enforced,  on  the  ground  that,  the  grantor  having 
survived  the  passing  of  the  Act,  the  entail,  being  defective  in  one 
provision,  was  null  in  his  person. 

In  considering  the  rule  of  strict  interpretation,  our  attention  is  not 
to  be  confined  to  particular  clauses.  We  must  look  to  the  geneni 
structure  of  the  deed,  and  observe  how  the  clauses  stand  together, 
and  mutually  refer  to,  and  support  each  other  by  a  general  matoil 
connexion,  or  by  an  adequate  specification,  when  that  method  is 
adopted.  The  importance  of  this  is  shown  by  various  decisions.  In 
Speid  V.  Speid,  21st  February  1837,  after  prohibitions  to  alter  the 
order  of  succession,  sell,  and  contract  debt,  it  was  declared,  that,  if 

*  HcoU  ▼.  Scoti,  6th  December  1855.  This  case  also  decided  in  conformitj  with  piVTioci 
caiieM,  that  an  entail,  which  does  not  contain  an  irritancy  applicable  to  the  prohibitioo  toakcr 
tlic  order  of  saccession,  is  invalid  in  terms  of  the  Entail  Amendment  Act. 
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the  persons  succeeding  should  do  in  the  contrary  of  the  provision 
above  set  forth,  the  act  should  be  null.     This  was  held  an  ineffectual 
irritancy,  the  word  provision  in  the  singular  not  including  the  whole 
acts,  and  not  being  applicable  with  certainty  to  any  one.     With  this 
case  we  ought  to  contrast  that  of  Preston  v.  Heirs  of  Entail  of  VaU  7  D.  305. 
leyfield,  28th  January  1845,  where  the  word  provision  was  also  used 
in  introducing  the  irritant  clause ;  but  here  it  was  held  to  be  suffi- 
cient, because  the  whole  prohibitions  were  contained  in  one  clause 
beginning  with  the  word  providing,  and,  therefore,  the  term  pro- 
vision was  held  to  embrace  the  whole  prohibitions.     The  necessity  of 
considering  the  context  and  position  of  words  in  determining  the  effect 
of  expressions  is  shown  by  other  cases,  in  which  the  same  terms  have 
suffered  the  most  important  modifications  on  account  of  the  relation 
in  which  they  were  used.     Thus,  in  Lumsden  v.  Lumsden,  26th  No-  3  D.  136 ; 
vember  1840,  affirmed  18th  August  1843,  the  irritant  clause  consisted  Jq^"'**  ^*'''- 
of  a  declaration,  that  all  debts  and  deeds  in  contravention  of  the 
entail  should  be  null  and  void  ;  and  these  words  being  so  placed  as 
necessarily  to  refer  to  the  whole  prohibitions,  the  irritancy  was  found 
effectual  to  prevent  sales.   On  the  other  hand,  in  Sinclair  v.  Sinclairs,  3  D.  636. 
26th  February  1841,  the  same  words,  debts  and  deeds,  were  used  in 
the  irritant  clause,  but  in  immediate  connexion  with  the  last  member 
of  the  prohibitory  clause,  where  the  same  words  were  also  employed 
to  express  those  acts  only,  on  account  of  which  the  estate  could  be 
adjudged  by  creditors.     The  clause,  therefore,  was  held  not  to  be  an 
effectual  irritancy  of  sales.    The  same  had  previously  been  decided  in 
the  court  of  last  resort  in  the  case  of  Lang  v.  Lang,  already  cited.*  M'L.  &  R»b. 
The  construction  is  sometimes  attended  with  much  nicety,  as  in  Gilr  ^^^  ^^ 
mour  V.  Gordon,  24th  March  1 853,  where  the  words  facts  and  deeds 
were  held  to  refer  to  the  whole  prohibitions,  being  connected  by  the 
relative  "  such,"  not,  as  argued,  with  the  last  member  of  the  prohi- 
bitory clause,  but  with  the  verbs  ** act  or  do"  in  the  irritant  clause. 
The  case  should  be  compared  with  that  of  Lang,  where  the  same 
words  were  held  insufficient.'!' 

•  The  decision  in  the  cases  of  Sindavr  and  Lang  was  followed  in  the  case  o{  Earlqf  Airlie  15  D.  252  ; 
T.  OgUvy,  16th  December  1852,  affirmed  27th  March  1855,  where  it  was  held  that  the  term  2  Macq.  App. 
d«ed$  in  the  irritant  clause  referred  only  to  deeds  prohibited  in  the  last  part  of  the  prohibi- 
toiy  clause,  and  tbat  the  previous  prohibitions  were,  therefore,  iusufficiently  fenced. 

t  An  entail  contained  this  irritancy,  "  that  not  only  my  said  lands  and  estate  shall  not 
**  be  burdened  with  or  liable  to  the  debts  or  dteds,  crimes  or  acts,  of  the  heir  of  entail  so  con- 
"  trsvening,  but  also  all  deeds  or  acts,  contracted,  granted,  done,  or  committed,"  etc.,  shall 
be  abeolutaly  void  and  null.  It  was  held,  that  the  word  deeds  in  the  latter  part  of  the 
cUuae  was  not  limited  by  the  use  of  it  in  the  previous  part,  so  as  to  exclude  debts;  and  that 
the  genera]  expression  d^ds  or  acts  operated  as  a  good  irritancy  applicable  to  the  prohibi- 
tioo  against  the  contraction  of  debt ;  Mackintosh  v.  Mackintosh^  14th  December  1855.  18  D.  249. 

In  Maxwell  t.  Smithy  29th  June  1860,  the  irritant  clause  declared,  that  if  any  heirs  "should  22  D.  134 1 . 
"  act  and  do  in  the  contrair  thereof,  then  "  all  and  every  such  acts  should  be  null  and  void. 
The  Court  held  that  the  word  "  thereof"  applied  to  all  the  conditions,  and  that  they  were 
ther«;fore  duly  fenced. 
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irritant,  and  resolutive  clauses,  these  being  laid  only  upon  the  heirs 

of  tailzie.     The  same  w&a  decided  in  Memiet  v.  Mermea,  18lh  Jan-  Sandforf  on 

uary  1803,  where  one,  though  named  heir  of  tailzie  in  the  beginning  of   "*"  '  *'' 

the  deed,  being  appointed  disponee  or  inatitute  by  the  lutter  part,  was 

held  not  to  be  comprehended  in  the  fetters,  which  were  imposed  upon 

the  heirs  of  tailzie  only.     The  case  was  affirmed  on  appeal,  20th  July  5  paton'.  App. 

1811,     The  principle  has  been  followed  in  uumeroua  eases,  and  inter^'^^- 

alias  in  Campbell  v.  Marquis  of  Breadalbane,  23d  November  1838, 1  D  ei ; 

affirmed  1st  April  1841.     The  institute,  therefore,  is  not  fettered,  Jj^**- *PP- 

unless  the  irritant  clause  either  name  him  or  describe  him. 

It  is  often  difficult  to  determine  whether  the  institute  is,  or  is  not, 
included  in  the  prohibitions  ;  and  this  is  a  point  which  depends  upon 
the  intention  of  the  testator,  as  gathered  from  the  whole  deed.     A 
reference  to  the  decisions  will  show  how  nice  are  tlie  distinctions  in 
such  cases.     Thus  in  Steel  v.  Steel,  24th  June  1817,  the  comprohen- 5  Don's  App. 
■ive  phrase,  "  heirs  and  members  of  tailzie,"  was  lield  not  to  include  '^■ 
the  institute,  because  never  employed  in  a  connexion  which  proved 
unequivocally  the  testator's  design  to  include  him.     In  Syme  v.  Dick-  M.  15473 ; 
ton,  27th  February  1799,  affirmed  on  appeal,  the  words  "person  or  1-?"'™ ' *''P" 
"  persons,  heirs  of  tailzie  foresaid,"  in  the  resolutive  clause,  were 
held  to  apply  to  the  institute,  because  necessarily  referring  back  to 
tlio  terms  used  in  the  prohibition,  which  were  these,  "  my  son  "  {tlie 
institute),  "or  any  of  the  other  heirs  of  tailzie" — an  expression 
necessarily  including  the  institute  in  the  description  of  heirs,     TJie 
lame  rule  was  applied  in  Douglas  tfe  Co.  v.  Glassford,  14th  November  2  S.  48T ; 
1823,  affirmed  10th  June  1825,  the  words,  "every  heir  or  person  so  a^_' 33^ **''■ 
"  contravening,"  being  held  to  embrace  the  institute,  because  he  was 
ipecified  nominatiin  in  the  preceding  context.     The  principle  applies 
iJso  to  an  imperfect  comprehension  of  the  substitutes  within  the  re- 
itrictions,  of  which  an  example  is  presented  in  Dahiel  v.  Dahiel,  30th  F.  n. 
Hay  1809,  where  restrictions  imposGd  upon  the  heirs-fcmalo  of  the 
labstitutes  were  found  not  obligatory  upon  the  heir-nialc  of  a  female 
nibstitute,  although  he  was  an  heir-male  of  the  maker  of  the  entail. 

Statutory  requisites  0/ strict  entail. — The  legal  jealousy  of  interfer-  Observance  op 
BDce  with  the  freedom  of  property  is  displayed  not  only  in  the  rules  "l^n^H^'^^ 
gf  strict  interpretation;   the  statutory  solemnities  required  by  the  "585,0.22. 
&et  168.5  must  be  implicitly  observed.   These  consist  of  the  insertion  of 
tlie  fetters  in  the  titles  and  investitures,  and  registration  of  the  entail. 

(1.)  Insertion  of  tfie  fetters.  —By  its  terms  the  Act   enjoins  in-  Insertiok  op 
INtion  of  the  clauses  irritant  and  resolutive  in  the  titles,  and  of  ^^■"*"*- 
the  provisions  and  irritant  clauses  in  the  subsequent  conveyances. 
k  practice,  the  insertion   of  all  the   conditions,  prohibitory,  irri- 
{pnt,  and  resolutive,   has  been  invariably  required   and   observed. 
the  omission  to  comply  with   this  injunction  opens  the  estate  to 
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of  the  entail  or  of  a  sasine  is  substituted.  Parties  will  no  doubt  avail 
themselves  of  this  dispensation,  and  henceforth,  accordingly,  the  in- 
quiry, whether  the  prohibitions  and  clauses  irritant  and  resolutive 
have  been  duly  inserted,  will  be  limited  to  such  investitures  and  titles 
as  are  of  date  prior  to  the  periods  fixed  by  the  Statutes  referred  to 
respectively  for  their  enactments  coming  into  force. 

(2.)  Registration  of  the  Entail. — This  solemnity  is  necessary  only  Effect  of  kok. 
to  exclude  the  claims  of  creditors,  for  an  entail  is  good  inter  hceredeSy  »*Q"*t*^'"<>«* 
although  it  be  not  registered.     The  contraction  of  debt,  therefore,  not 
only  subjects  the  estate  to  the  creditor's  diligence,  when  the  entail  is 
not  recorded,  but  being  a  contravention,  it  opens  the  succession  to 
the  next  substitute,  whose  right  under  the  entail,  although  not  regis- 
tered, is  effectual  in  as  far  as  not  defeated  by  onerous  deeds  ;  WUliaon  M.  1637 1. 
V.  Creditors  o/Dorator,  8th  December  1724.     But  a  creditor's  right 
cannot  be  defeated  by  an  unrecorded  entail ;  and,  although  the  con- 
ditions be  insert  in  the  titles,  so  that  the  creditor  is  made  aware  of 
them,  and  registration  in  the  record  of  entails  is  not,  therefore,  neces- 
sary for  his  security,  still,  if  it  is  not  registered,  he  may  adjudge,  be- 
cause he  is  entitled  to  every  security  which  the  law  allows,  and  his 
claim  cannot  be  cut  off  by  anything  short  of  that  which  the  Statute 
says  shall  be  necessary  to  cut  it  off ;  Irvine  v.  Earl  of  Aberdeen,  26  th  M.  16617. 
June  1765,  affirmed  on  appeal.     Jn  Ross  or  Munro  y.  Drummond,  u  8, 456. 
9th  February  1836,  upon  a  remit  from  the  House  of  Lords,  a  unani- 
mous opinion  was  returned  by  the  Judges  of  the  Court  of  Session,  that 
an  entail  not  registered  is  of  no  force,  and  equal  to  an  entail  not  yet 
existent  in  reference  to  any  third  party  contracting  with  the  heir  in 
possession — that  the  substitutes  have  no  rights  under  the  entail  in 
r^ard  to  such  creditors,  and  the  debts  are  in  the  same  situation  as 
entailer's  debts — and  that  the  creditors  in  them  cannot  be  affected  by 
the  subsequent  registration  of  the  entail.     In  Montgomerie  v.  Earl  of^  Bell's  App. 
EglinUm,  18th  August  1843,  there  is  reported  a  dictum  of  Lord 
Brougham,  to  the  effect  that  the  Act  1685,  as  regards  singular  suc- 
cessors and  purchasers,  makes  it  still  more  important  to  have  the 
entail  recorded  than  to  have  fencing  clauses,  for  it  is  the  record  they 
are  to  look  to.     This  rule  applies  to  entails  made  before  1685,  which, 
notwithstanding  old  decisions  to  the  contrary,  are  ineffectual  if  not 
registered  ;  Rosebery  v.  Baird,  22d  June  1 765.  M.  56i6. 

It  is  a  limitation  of  this  doctrine,  that,  in  order  to  give  the  creditor  Neglect  of 
access  to  the  lands,  infeftment  must  have  passed  in  favour  of  the  heir  opei^ehtatb 
in  possession,  because,  if  he  possesses  upon  a  personal  title,  that  title  to  cbeditoks, 
is  subject  to  the  conditions  by  which  it  is  qualified,  and  the  creditor  hot^fe^? 
is  excluded  by  these  conditions,  since  he  can  only  get  at  the  estate 
by  founding  on  the  entail  which  contains  them  ;  Denkam  v.  BaiUie,  <^r.  &  St.  App. 
6th  June  1733,  already  referred  to,  as  reversed  in  House  of  Lords  ; 
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M.  10260.  Creditors  of  Carlton  v.  Gordon,  21st  November  1753.  See  also  Baron 
Hume,  870.  Hume's  observations  in  Napier  v.  Welsh,  20th  November  1805. 
Requtsitbs  op  With  regard  to  the  sufficiency  of  the  registration,  we  have  seen  that 
RBOI8TBATIOH.  complete  transcription  is  required  even  to  the  extent  of  inserting 
14  D.  944;  lands  sold  before  the  entail  is  recorded.  In  Norton  v.  Stirling,  6th 
l^^"^'  ^PP*    July  1852,  affirmed  22d  May  1855,  a  critical  objection  to  tlie  warrant 

to  record,  and  a  trivial  error  in  registering  the  resolutive  clause  were 
disregarded.  The  date  of  registration  is  not  the  date  of  actual  entry 
in  the  register,  but  the  date  of  the  warrant  authorizing  registration, 
and  it  is  only  from  the  date  of  registration,  and  not  from  the  date  of 
presenting  the  petition,  or  any  date  prior  to  registration  by  the  grant- 
ing of  the  warrant,  that  publication  is  held  to  have  taken  place ; 
14  D.  127.  Williamson  v.  Sharp,  3d  December  1851.  A  party  is  not  bound  to 
go  down  to  any  date  subsequent  to  the  date  of  his  own  right. 

Negleot  of  Neglect  of  the  solemnities  not  only  exposes  the  estate  to  the  claims 

!^"?*^^'^      of  creditors,  it  is  fatal  also  to  the  hopes  of  succession  of  the  heirs-sub- 

DBPEAT8  RIGHT  ...  •  i      ti      t 

OP  SUBSTITUTES,  stituto,  if  tho  hciT  In  possession  shall  choose  to  take  advantage  of  the 


WITHOUT  IN.      defect.     If  there  is  a  failure  in  the  prohibition  to  sell,  the  heir  ma? 


sell,  and  the  future  heirs  have  no  remedy.  He  cannot  be  forced  to 
preserve  or  re-invest  the  price  for  their  benefit,  because  he  is  not  a 
trustee.  He  is  absolute  fiar,  in  so  far  as  not  fettered,  and,  when  the 
entailer  has  failed  to  make  an  effectual  entail  under  the  Act  1685, 
6  S.  418.  the  Court  cannot  do  it  for  him.     This  point  was  tried  in  Stewart  of 

5  S  822.  Ascog  V.  Fullerton,  23d  February  1827,  and  Brace  v.  Bruce  of  Tilli- 

coultry, 21st  June  1827 ;  and  the  Court  of  Session  held  the  heir 
bound  to  re-invest  the  price.     But  the  House  of  Lords  reversed  the 
4Wil.  &sh.     judgment,    16th  July  1830,   establishing  the  rule  which   has  just 
App.  196,  240.  been  stated.     In  the  first  of  these  cases  the  irritant  and  resolutive 
clauses  did  not  apply  to  sales.     In  the  other  there  was  no  resolutive 
clause.     The  efiect  is  the  same,  where  the  neglect  consists  of  the 
4  D.  425 ;         iion-reglstration  of  the  entail.     In  Earl  of  Eglinton  v.  Montgomerie, 
2^^"'«  App-     22d  January  1842,  affirmed  18th  August  1843,  the  entail  was  com- 
plete, but  not  recorded,  and  the  heir  in  possession  liaving  sold  was 
found  entitled  to  retain  the  price  without  re-investment.    Nor  have  the 
substitutes  any  claim  to  indemnification  for  such  a  disappointment  of 
their  expectations.     The  heir  being  fiar  in  so  far  as  not  fettered  or 
precluded  by  registration,  an  act  from  which  he  was  not  precluded 

6  s.  7or,:  cannot  subject  him  in  damages.     In  Marquis  of  Queensberry  v.  Duke 
A  ^^'liol  *^'''     of  Queensberrys  Executors,  7th  March  1828,  reversed  16th  July  18:^0, 

where  leases  had  been  granted  in  contravention  of  an  unrecorded  en- 
tail, the  grantor's  representatives  were  held  not  liable  in  damages. 

Effect  of  Contravention. — We  shall  now  inquire  shortly  what  are  the 
consequences  of  acts  done  by  heirs  of  entail  inconsistent  with  the 
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conditions  imposed  by  the  entailer.  If  an  heir  contravenes  the  entail, 
and  so  commits  an  irritancy,  by  omitting  to  insert  the  conditions  and 
clauses  in  his  title — or  if  he  neglect  to  use  the  prescribed  name — or 
if  he  grant  tacks  exceeding  the  period  permitted  by  the  entail,  or  by 
the  authority  of  custom  and  Statute — what  is  the  result  to  his  own 
right,  and  how  is  the  irritancy  made  available  to  those  entitled  to 
benefit  by  it  ?  The  effect  of  an  irritancy  is  to  subject  the  heir  who 
has  committed  it  to  action  and  decree  of  forfeiture.  The  act  of  con- 
travention does  not  create  an  immediate  active  nullity  in  itself,  or  an 
instant  self-operating  forfeiture  of  the  estate.  The  irritancy  must  be  Ibritahct 
declared,  and  decree  of  forfeiture  must  be  obtained.     The  heir  in  **°"  "*  ^*' 

.  .  «   .  .  .  ,    .  GLARED. 

possession  being  fiar,  his  act,  although  at  variance  with  the  provisions 
of  the  entail,  remains  operative,  and  his  title  valid,  until  the  one  be 
challenged,  and  the  other  forfeited,  at  the  instance  of  a  party  upon 
whom  the  entail  has  conferred  an  interest.  This  principle  is  illustrated 
by  Gordon  v.  The  King's  Advocate,  16th  November  1 750,  where  an  heir  M.  4728. 
of  entail  claimed  the  estate  after  forfeiture  by  treason,  on  the  ground 
of  irritancies  committed  previous  to  the  treason  ;  but  the  Court  found,  Declarator 
and  this  part  of  the  judgment  was  affirmed  on  appeal,  that  the  irritancy  ^^  »^»TAiicir. 
not  having  been  declared,  and  no  advantage  taken  of  it  before  the 
forfeiture,  the  forfeiture  could  not  be  overreached  or  excluded  on  pre- 
tence of  that  irritancy.  In  the  more  recent  case  of  Agnew  v.  Gillespie^  F.  C. 
23d  June  1813,  a  tack  granted  ultra  vires  was  held  not  to  be  null  ipso 
facto,  but  to  require  reduction.  Lord  Meadowbank  here  remarked  : — 
"  An  heir  of  entail  in  possession  is  an  unlimited  fiar  in  every  respect, 
**  unless  the  jus  crediti  which  enforces  the  fetters  is  brought  into 
"  action,  and  that  must  be  by  forms  of  law.  Hence,  no  act  in  the  face 
"  of  the  fetters  is  ipso  jure  null  and  void.  All  such  acts  are  only 
"  reducible  when  challenged."  From  these  views  it  results,  that,  if 
an  act  of  contravention  be  not  challenged  within  forty  years,  it  will 
acquire  prescriptive  efficacy,  and,  if  the  act  be  calculated  to  induce  a 
fee-simple  title,  e.g.,  non-insertion  of  the  fetters  before  the  Statute 
dispensing  with  that  solemnity,  or  an  omission  now  to  refer  to  them, 
the  fetters  will  be  entirely  worked  offi* 

Any  substitute  heir  may  pursue  a  declarator  of  irritancy.      In 
Dundas  \.  Murray,  29th  Nov.  1794,  the  pursuer  was  the  twenty-fifth  M.  15430. 
substitute,  and  he  was  found  not  obliged  to  call  the  intermediate  heirs. 

When  the  effects  of  contravention  are  by  the  entail  extended  to  Effect  op 
the  contravener's  descendants,  it  is  not  competent  to  a  descendant  to  ^o^'™^^'^^''**^'' 


ON  CONTKA- 


object  to  the  act  of  contravention  ;  Creditors  of  Gordon  of  Carleton  vener'b  de- 
V.  Gordon,  14th  November  1749  ;  and  Gilmour  v.  Hunter,  6th  March  m^TrqqJ*' 
180].      The  statutory  irritancy  consequent  upon  non-insertion  of  the  m.  voce  "Tail- 
fetters  by  the  express  terras  of  the  Act  strikes  against  the  heirs  of  "^®'"^PP** 

*  As  an  example  of  this,  reference  may  be  made  to  the  case,  The  Earl  of  Eglinton  t.  23  D.  1361. 
The  Earl  of  Eglinton,  decided  by  Lord  Jerviswoode,  28th  May  1861. 
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the  contravcner,  as  well  as  himself.  But  this  has  been  held  to  be 
limited  to  those  cases  in  which  contraventions  are  by  the  entail  ex- 
tended to  the  heir,  the  words  of  the  Act  being  construed  with  refer- 
ence to  the  entail  itself ;  Bantine  v.  Oraham,  2d  March  1837,  affirmed 
6th  August  1840. 

After  the  irritancy  is  judicially  declared,  the  next  heir  may  set 
aside  the  contravener's  title,  and  take  possession.  This  he  does,  as 
prescribed  in  the  Act  1685,  by  serving  himself  heir  to  him  who  died 
last  infeft  in  the  fee,  and  did  not  contravene.  This  is  a  departure 
from  the  ordinary  rule,  which  prescribes  service  to  the  ancestor  last 
vested  ;  but  here  the  law  regards  the  contravener  as  not  having  been 
infeft,  in  order  that  the  heir  may  enter  free  from  liability  for  his 
obligations.  Notwithstanding  that  legal  fiction,  however,  it  has 
always  been  held,  that  acts  of  ordinary  administration  done  before 
contravention,  e.g.y  leases,  and  provisions  to  wives  and  children,  remain 
valid,  notwithstanding  the  irritancy.  It  was  a  difficult  question 
whether  acts  of  a  different  kind,  as,  for  instance,  the  mortgage  of  the 
lands  for  the  life  interest  of  the  heir  would  remain  effectual  to  the 
creditor,  notwithstanding  subsequent  contravention  and  forfeiture  of 
the  grantor's  right  But  this  question  has  been  set  at  rest  by  the 
40th  section  of  the  Entail  Amendment  Act,  which  exempts  from  the 
effects  of  irritancy  the  purchasers  or  creditors  under  deeds  granted 
before  execution  of  the  summons  of  declarator,  provided  such  deeds 
could  validly  be  granted  in  consistency  with  the  provisions  of  the 
entail. 

There  is  also  this  general  remedy  for  irritancies,  that,  if  the  act  of 
contravention  can  be  removed,  and  matters  restored  to  the  same  posi- 
tion as  if  it  had  not  been  granted,  the  irritancy  is  allowed  thus  to  be 
purged.  So,  where  two  heirs  in  succession  had  neglected  to  bear  the 
name  imperatively  prescribed  by  the  entail,  the  Court  allowed  the 
second  heir  to  claim  the  estate  upon  yet  assuming  the  proper  name 
and  arms  ;  Oordon  v.  Gordon,  23d  July  1738  ;  and,  in  Abernethie  ▼. 
Gordon,  20th  June  1837,  affirmed  11th  August  1840,  an  heir  having 
contravened  by  making  up  fee-simple  titles,  he  was  permitted  to 
purge  the  irritancy  by  expeding  a  new  title  in  terms  of  the  entail, 
finding  security  at  the  same  time  that  the  estate  should  not  be  bur- 
dened by  debts  contracted  during  the  subsistence  of  the  fee-simple 
title. 


Extinction  of  Entail. — Besides  the  mode  of  terminating  an  entail 
which  has  incidentally  been  noticed,  viz.,  prescriptive  possession  under 
an  inconsistent  or  fee-simple  title,  there  are  two  natural  contingencies 
which  bring  it  to  a  conclusion,  viz.,  (1.)  The  succession  of  heirs^ 
portioners,  and  (2.)  The  succession  of  the  person  last  called  under 
the  special  destination. 
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It  is  not  the  design  of  the  law  of  entail  to  transmit  the  estate  in  a  Estimctiok  bt 
divided  form  subject  to  the  fetters,  nor  does  any  entail  contain  pro-  Mm^K^  "' 
visions  for  effectually  doing  so  ;  and,  therefore,  when  the  succession  tiomeui. 
opens  to  heirs-portioners,  each  one  receives  her  portion  as  a  fee-simple 
estate;  Hunter,  lllh  December  1834.     This    may  be  obviated  by  13  S.  185- 
debarring  heirs-portioners,  and  declaring  that  the  eldest  shall  always 
exclude  the  rest ;  but,  wherever  no  such  excluaion  is  made,  the  suc- 
cession of  heirs-portioners  is  always  to  be  regarded  as  a  contingency 
which  may  terminate  the  entail 

Again,  heirs  whosoever   or  whatsoever  are  not  heirs  oF  entail.  ExTnn?rioN  iit 
This  was  a  phrase  introduced  originally,  like  heirs  and  assignees,  to  b'^"^"*'^ 
exclude  first  the  superior,  and  afterwards  the  claim  of  the  Crown  as  c*i.i.bii  befohi 
vitimus  hcBres.   The  terms  do  not,  therefore,  designate  any  particular  ^^^^t  "*' 
heir,  for  whose  protection  the  fetters  were  imposed.     A  destination  to 
heirs  whomsoever  is  to  parties  not  specially  favoured,  and  ao  not 
heirs  of  entail ;  and  it  makes  no  difference   that   heirs-portioners 
among  the  heirs  whomsoever  are  excluded;  Gordon  v.  Forbes  or  UD.  269. 
Mosee,  19th  December  1862 ;  Primrose  v.  Primrose,  9th  February  ifi  D-  *^- 
1854.*     The  effect  of  heirs  wliatsoever  in  defeating  the  purposes  of 
the  entail  is  shown  by  the  passing  of  the  estate  to  tlioso  who  are 
strangers  in  blood  to  the  entailer,  when  it  has  come  to  a  female  heir's 
child  without  issue,  the  father  of  such  child  succeeding.     The  estate 
is  alienable  by  the  party  who  succeeds  as  heir  whatsoever  ;  and,  when 
the  expression  is  "heirs  and  assignees  whatsoever,"  the  effect  is  the 
same,  the  term  assignees  not  being  restrictaMe  to  assignees  of  the 
entailer  in  order   to  support  the  fetters;    Steele  v.   Coupar,   15thifiD.38&. 
February  1853.     Whensoever,  accordingly,  the  estate  devolves  upon 
the  person  last  specially  called,  and  who  stands  immediately  before 
"  heirs  whomsoever,"  he  is  eutttlcd  to  possess  the  lands  in  fee-simple, 
the  entail  having  accomplished  its  design,  and  so  being  at  an  end  ; 
.ffaHo/JI/arcAv..ffeftwedy,  27th  February  17C0;  Henry  v.  lFo«,  13th  M.  16412. 
June  1832.  10  S.  644. 

A  new  means  of  terminating  entails  is  introduced  by  the  Entail  Tkmiibatiok 
Amendment  Act,  the  provisions  of  which,  as  regards  entails  dated  „kpb„  Entail 
before  Ist  August  1848,  are  the  following,  viz. : —  * 

Any  heir  of  entail  may  acquire  the  estate  in  fee-simple,  if  he  is 
the  only  heir  living  for  the  time,  and  unmarried.  If  the  party  is  not  S  3. 
the  only  heir  in  existence,  he  may  disentail  with  consent  of  the  three 
next  heirs  for  the  time  who  are  entitled  in  their  order  to  succeed,  or 
with  the  consent  of  the  two  next  heirs,  each  of  whom  would  be  heir- 
apparent — that  is,  the  heir  whose  right  of  succession  nothing  but 
death  can  prevent.  In  either  case,  the  heir  next  to  the  heir  in  pos- 
session must  be  twenty-five  years  of  age  and  not  under  legal  incapa- 
city. When  the  heir-apparent  of  the  age  and  capacity  speei6ed '  "■ 
•  Bee  klM  tbe  c«s«  of  GOb,  SSth  M>;  1857  ;  ud  Leny  t.  Len^,  tupra,  p.  713.  '^  ^ 
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Act  must  of  course  be  followed  out  with  a  precise  exactness.  They 
will  be  judged  of  with  the  same  strictness  as  in  Hope  v.  Moncrieffe,  ii  S.  324. 
26th  January  1833,  where,  an  advertisement  prescribed  by  Statute 
having  been  omitted,  the  Court  refused  to  approve  of  a  sale,  holding 
that  they  had  no  power  to  do  so,  unless  the  provisions  of  the  Statute 
were  strictly  complied  with.  The  finality  of  the  instrument  of  dis- 
entail, if  not  appealed  against,  is  secured  by  the  38th  section.* 

The  Statute  contains  very  careful  provisions  for  the  protection  ofSrATOTOBY 
creditors  having  claims  upon  the  estate.     Along  with  the  application,  ^^"^10/0" 
the  heir  must  give  in  a  statement  of  debts  upon  oath,  and  the  Court  creditors  of 
may  order  intimation,  and  make  other  provisions  for  their  security.  ™=^^"^«- 
A  creditor  may  protect  himself  by  inhibition,  and,  if  he  uses  this     J7. 
diligence  within  a  year  after  registration  of  the  instrument  of  dis- 
entail, that  preserves  his  preference  over  all  debts  which  could  not 
have  competed  with  his  before  the  disentail.     When  the  heir  in  pos- 
session is  so  circumstanced   that  he  might  disentail  the  property 
without  any  consent,  he  cannot  prevent  his  creditors  from  access  to 
the  estate  by  abstaining  from  the  step.     They  are  entitled  to  affect     2  li- 
the estate  in  the  same  way  as  if  an  instrument  of  disentail  had  been 
duly  executed  and  recorded.     Provision  has  also  been  made  for  the 
protection  of  the  creditors  of  heirs  who  have  mortgaged  their  right  of 
succession.     Such  heirs  are  not  entitled  to  consent  to  the  disentail,     §  9. 
unless  the  Court  upon  inquiry  shall  find  the   creditor's  opposition 
unreasonable,  and  disallow  it.     By  §  9  this  protection  is  given  to  all 
securities  by  heirs  expectant  for  money  borrowed  made  previous  to 
the  passing  of  the  Act.     When  the  loan  is  of  a  date  subsequent  to 
Ist  August  1848,  the  protection  is  by  §  10  limited  to  the  creditors     §  10. 
of  the  heir-apparent 

When  the  estate  has  been  settled  by  marriage  contract  upon  the  Di9bwtail. 
issue  of  the  marriage,  it  cannot  be  disentailed,  until  either  an  heir^!J^^J^^Y^^*' 
exists,  and  consents  by  himself  or  his  guardian,  or  until  the  marriage  marriage  con- 
is  dissolved  without  an  heir  bom.     The  31st  section  provides  for  the   ^^' 
appointment  of  guardians  to  heirs  who  by  reason  of  nonage  or  inca- 
pacity cannot  themselves  consent,  a  separate  guardian  being  directed 
for  each  such  party;    Hamilton,  3d  February  1853;  and,  if  such  15  D.  371. 
guardians  shall  consent,  the  enactment  provides  for  their  indemnity, 
unless  they  be  charged  with  acting  corruptly  in  the  matter. 

The  principle  of  the  Statute  is  extended  to  money  and  other  pro-  Momet,  etc, 
perty  held  subject  to  the  conditions  of  the  entail,  and  also  to  such 
property  not  actually  entailed,  but  held  in  trust  under  directions  to 


MAY  BE  DIHEN 
TAILED. 


*  Instniments  of  disentail  may  bo  first  executed,  and  the  sanction  and  authority  of  the 
Court  to  record  the  same  afterwards  applied  for ;  16  &  17  Vict.  c.  94, }  4.  So  also  convey- 
ances, excambions,  etc.,  under  the  proyisions  of  the  Entail  Amendment  Act,  may  be  exe- 
cuted without  the  previous  sanction  of  the  Court,  and  the  authority  of  the  Court  afterwards 
interponed  thereto ;  §  5. 

4y 
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tion   in  security  with  an  effectual  warrant,   if  he  be  not   himself 
infeft. 

The  45th  section  provides,  that  no  irritancy  shall  be  incurred  by 
doing  what  is  permitted  by  the  Act,  and  that  it  shall  be  effectual 
notwithstanding  the  prohibitions  in  the  entail ;  and  the  Act  of  1685 
is  repealed  by  the  next  clause,  in  so  far  as  necessary  to  make  the 
provisions  of  this  Act  operative,  but  no  further. 

New  Entails, 

The  full  examination  which  we  have  bestowed  upon  the  form  and 
effects  of  entails  dated  prior  to  1st  August  1848,  reduces  within  a 
narrow  compass  the  observations  necessary  with  respect  to  entails 
made  subsequent  to  that  date.  In  determining  the  date  of  a  new 
entail,  and  whether  the  heir  possessing  under  it  be  entitled  to  the 
higher  privileges  as  regards  disentailing  provided  by  the  Act,  we 
must  of  course  keep  in  view  the  rule  already  noticed,  that  entails 
made  by  direction  of  Statute,  or  the  party's  deed,  which  Statute  or 
deed  had  become  operative  before  1st  August  1848,  are  to  be  held  as 
of  the  date  of  the  Statute  or  deed,  whatever  may  be  the  date  of  the 
entail  itself;  and  it  is  only  entails,  founded  upon  authorities  or  deeds 
which  did  not  become  effectual  until  after  the  statutory  period,  that 
are  to  be  held  of  a  later  date,  and  entitled  to  the  privileges  of  new 
entails. 

It  is  unnecessary  to  examine  the  form  of  the  new  entail    Adopt-  Irritaht  aid 
ing  the  abbreviations  of  the  Lands  Transference  Act,  and  setting  ^^^^^^ 
forth  all  the  conditions,  prohibitions,  and  limitations,  under  which  «»»">  with. 
the  entailer  desires  the  estate  to  be  possessed,  their  terms  will  not 
differ  otherwise  from  the  old  entail,  excepting  in  one  most  important 
particular  directed  by  the  d9th  section  of  the  Statute,  viz.,  that  it  is 
not  necessary  to  insert  in  them  any  irritant  or  resolutive  clauses, 
provided  they  contain  an  express  clause  authorizing  registration  in 
the  register  of  tailzies,  such  clause  being  declared  to  have  in  every 
respect  the  same  operation  and  effect  as  the  most  formal  irritant  and 
resolutive  clauses  duly  applied  to  every  prohibition,  condition,  restric- 
tion, and  limitation,  contained  in  such  tailzie,  excepting  such  of  the 
conditions  as  may  be  specially  excepted. 

The  new  entail  may,  no  doubt,  reserve  power  to  alter,  revoke,  etc.,  Resrbtbd 
and,  as  we  have  already  seen,  heirs  may  effectually  be  nominated  ^^^^  ®' 
under  reserved  powers.  In  Stewart  v,  Porterfield,  23d  September  1831,  of  hbibs,  Era 
such  a  nomination  was  found  effectual  to  prefer  a  party  favoured  by  App^sis^*^ 
it  to  the  exclusion  of  a  remoter  substitute,  even  after  forty  years'  pos- 
session upon  the  entail  alone. 

With  regard  to  the  effect  of  a  new  entail — by  the  first  section  of  the  Effect  ofmkw 
Statute,  any  heir  bom  after  its  date  may,  with  the  authority  of  the  **'?'^'*- 
Court,  execute  an  instrument  of  disentail,  and  possess  the  estate  in  dibektail. 
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fee-simple  ;*  and  any  heir  bom  before  the  date  of  it  may  disentail, 
provided  he  has  the  consent  of  the  heir-apparent,  who,  in  order  to 
validate  his   consent,  must  be   bom  after  the  date  of   the  entail 
twenty-five  years  of  age,  and  not  subject  to  any  legal  incapacitj. 
MoHTooMERY    Tho  hcir  possessing  under  a  new  entail  is  excluded  by  §  12  from 
AND  Abekdeeh  availing  himself  of  the  powers  under  the  Montgomery  and  Aberdeen 
AVAILABLE,       Acts.  Whcn,  therefore,  it  is  intended  that  the  heir  under  a  new  entail 
KOTiuL^^^      shall  have  power  to  contract  debt  for  improvements,  or  to  grant  pro- 
visions to  a  wife,  or  husband,  or  children,  these  acts  must  be  speciallr 
authorized  by  the  entail  itself -f- 
CoNDinoifs,  In  consequence  of  the  dispensation  contained  in  the  Lands  Trans- 

ETC.,  iiEEi>  jfOT  ference  Acts  and  other  contemporaneous  Statutes,  it  is  no  lonjrer 

BE  REPEATED.  ^  ,    ,  ^ 

necessary,  of  course,  to  repeat  the  conditions  and  prohibitions  of  the 
entail  in  instmments  of  sasine,  and  subsequent  transmissions  and 
investitures,  provided  due  reference  is  made  to  these  as  already  set 
forth  in  the  recorded  entail,  or  in  a  recorded  instrument  of  sasina 
Besides  such  reference  to  the  conditions  and  prohibitions^  it  seems 
necessary,  with  respect  to  new  entails,  that  there  shall  be  a  special 
reference  to  the  clause  of  registration,  if  it  is  not  inserted,  the  regis- 
tration of  this  clause  in  the  register  of  tailzies,  and  its  insertion,  or  a 
reference  to  it,  in  the  subsequent  titles  being  anxiously  required  by 
the  39tli  section,  in  the  same  manner,  or  nearly  so,  as  irritant  and 
resolutive  clauses  are  now  required  to  be  inserted  or  referred  to. 
Heibbobm  The  law  of  entail  is  now  limited  as  regards  new  entails  to  this 

Ai-TEB  DATE  OF  effect,  that  any  heir  in  possession  born  after  their  date  may  after 

NEW  ENTAIL  '  •/  x  ^ 

MAY  DISENTAIL,  his  majority  acquire  the  property  in  fee-simple  ;  and  very  careful 
provision  has  been  made  by  the  Act  to  defeat  any  attempt  to  create 
a  viitual  entail  of  more  extended  endurance  by  other  expedients. 
By  §  47,  tlie  beneficiary  imder  a  trust,  bom  after  the  date  of  the 
deed,  may  when  of  full  age  acquire  the  rights  of  fee-simple  pro- 
prietor. Section  48  limits  the  power  of  granting  a  liferent  interest 
to  any  party  in  life  at  the  date  of  the  grant,  and  any  party  bora 
after  the  date  of  the  deed  is  to  be  held  proprietor  in  fee-simple ; 
and  section  49  makes  a  similar  provision  to  prevent  the  creation  of 
interests  of  longer  endurance  by  means  of  leases. 

Clacbr  op  [The  Titles  to  Land  Act,  1858,  §  18,  provides  that,  where  a  deed  of  eo- 

^EoisTRATioM  ^j^jj  contains  an  express  clause  authorizing  registration  of  the  deed  in  the 
pKoniBiTioNs  Register  of  Tailzies,  it  shall  not  be  necessary  to  insert  claases  of  prohibition 
DULY  FENCED,  agaiust  alienation,  contracting  debt,  and  altering  the  order  of  saccession. 
The  clause  of  registration  is  in  future  to  have  the  operation  and  effect  of 
prohibitory  clauses,  duly  fenced  with  irritant  and  resolutive  clauses. 
Debtination  The  same  Act,  §  17,  provides,  that  the  destination  may  be  referred  to  in 

MAY  BE  RE-        subsequeut  conveyances  and  writs  of  transmission  as  contained  in  the  deed 

FSRKKD  TO. 

*  See  ivpra,  note,  p.  769.  t  See  also  16  &  17  Tict  c.  94,  M  12>  1^ 
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of  entail  if  recorded  in  the  register  of  tailzies,  or  in  any  deed  or  instrument, 
forming  part  of  the  feudal  progress,  recorded  in  the  register  of  sasines.  The 
clause  of  reference  is  to  be  in  terms  of  the  schedule  annexed  to  the  Act.] 


III.  Judicial  Transmission. 

Wo  are  now  to  examine  transferences  of  heritable  subjects,  effected 
not  by  the  warrant  of  the  proprietor,  but  by  the  act  of  the  Law. 
There  is  a  mode  of  judicial  transmission  available  to  creditors  in  satis- 
faction of  their  claims  by  the  process  of  adjudication.  That  proceed- 
ing, however,  creates  only  a  security  in  the  first  instance,  and  does 
not  operate  as  a  transmission,  until  certain  ulterior  steps  are  taken 
after  the  expiration  of  the  period  allowed  by  law  to  the  proprietor  to 
redeem.  The  forms  which  we  are  now  to  treat  of  are  those  which 
make  an  immediate  and  complete  legal  conveyance  by  judicial  autho- 
rity ;  and  there  are  two  leading  purposes  for  the  attainment  of  which 
the  law  thus  interposes,  viz.,  First,  On  the  ground  of  a  high  expe- 
diency, in  order  to  prevent  the  expense,  delay,  and  confusion  atten- 
dant on  a  competition  by  creditors,  the  debtor's  heritable  property 
may  be  judicially  sold,  and  the  proceeds  paid  to  the  creditors  accord- 
ing to  their  rights  of  preference.  Secondly,  Where  the  proprietor  has 
granted  an  imperfect  conveyance,  or  an  obligation  to  convey,  upon 
his  refusal  or  incapacity  to  complete  such  transference,  or  fulfil  the 
obligation,  the  Court  will  supply  a  complete  judicial  transmission. 

For  the  payment  of  debt,  heritable  property  may  be  judicially  sold 
by  the  process  of  ranking  and  sale,  or  in  a  mercantile  sequestra- 
tion. 

The  process  of  ranking  and  sale  may  be  at  the  instance  of  creditors, 
or  of  the  heir. 

1.  Ranking  and  sale  at  the  instance  of  creditors, — The  sale  of  the 
debtor's  lands  to  satisfy  his  creditors  was  allowed  at  an  early  period. 
An  Act  of  Alexander  il  prescribes  the  modes  of  selling  the  lands  of  Thomsons 
debtors,  when  they  have  not  moveable  goods,  the  Sheriff  and  his      ''*'^^^' 
officers  being  directed,  after  fifteen  days'  notice  to  the  party,  to  sell 
enough  of  his  land  to  satisfy  the  creditor  of  his  principal  sum  with 
damages,  expenses,  and  interest.     The  Act  1469,  cap.  36,  gave  to  the  1469,  c.  36. 
debtor  the  power  of  redeeming  his  lands  within  seven  years  (ordi- 
narily called  the  legal,  i.e,,  the  legal  period  within  which  redemption 
may  be  made),  and  during  that  time  the  right  of  the  appriser  was 
restricted  to  possession  merely.     Under  this  Statute  the  process  of 
apprising,  involving  important  judicial  functions,  was  exercised  by 
messengers-at-arms  ;  but  this  being  unsuitable  and  inconvenient,  the 
jurisdiction  was  removed  from  them  to  the  Court  of  Session  by  the 
Act  1672,  cap.  19,  which  introduced  adjudication  in  place  of  appris-  i672,  c.  19. 
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wise  the  bankruptcy  cannot  be  proved.     The  omission  of  any  part^ 
therefore,  stops  the  sale  ;  Macpherson  v.  Tod,  25th  December  1 784,  M.  13363. 
and  previous  case  of  Monro  v.  Monro,  11th  January  1749.     It  isM.  133C2. 
suflScient,  however,  by  Act  of  Sederunt,  17th  Januaiy  1756,  §  12, 
to  enumerate  all  the  lands  known  to  the  pursuer,  adding  a  general 
clause  of  all  the  other  heritable  subjects  pertaining  to  the  defender,  Sommons  must 
or  to  which  he  shall  succeed ;  and  this  is  accordingly  done  in  the  ^^^  ^"^"^"^ 
ordinary  style.     The  titles  are  called  for,  and  recovered  by  diligence, 
in  order  to  prove  the  holding  and  duties  ;  and  other  documents  are 
also  required  to  be  produced  to  show  the  annual  burdens,  etc.     The 
production  of  the  titles  is  not,  however,  essential  to  the  progress  of 
the  sale,  and  where,  from  being  hypothecated,  or  any  other  cause,  conclusioms 
they  cannot  be  obtained,  the  action  may  proceed  without  the  produc-  op  summoms. 
tion  ;  Findlay  v.  Mackintosh,  etc.,  20th  July  1842,  affirmed  10th  July  4  D.  1650; 
1845.    The  summons  may  include  the  properties  of  two  or  more gg^^'* '^PP' 
debtors,  if  they  are  all  bound  by  the  same  deed ;  Watson  v.  Craigs  &  M.  iiyy?. 
Others,  5th  March  1761.     While  it  is  necessary  to  insert  the  debtor's 
whole  properties,  that  does  not  prevent  other  parties  from  exercising 
rights  in  regard  to  any  portion  of  the  property  which  they  have  validly 
acquired.     An  heritable  creditor  having  power  to  sell  is  not  neces- 
sarily hindered  from  exercising  that  power  by  an  action  of  ranking 
and  sale ;  Simson,  etc.,  v.  Graham,  25th  November  1831  ;  and,  if  he  lO  S.  66. 
is  the  only  creditor  infefl,  with  an  assignation  of  the  rents,  and  in 
possession,  he  may  stand  upon  his  own  right,  and  require  the  subjects 
to  be  excluded  from  the  sequestration  under  the  ranking  and  sale  ; 
Robertson  v.  Ferrier,  12th  December  1833.     And  the  holder  of  a  12  8.203. 
missive  of  sale  of  any  part  of  the  subjects  is  not  precluded  from 
adjudging  in  implement  to  the  eifect  of  excluding  his  purchase  from 
the  process  ;  Wood  v.  Scott,  5th  February  1833.    The  summons  next  11  S.  355. 
concludes  to  have  all  the  real  creditors  ordained  to  produce  their 
grounds  of  debt,  diligence,  etc.     The  production  is  enforced  by  a  cer- 
tification, that,  if  not  produced,  they  shall  be  held  to  be  false  and 
forged,  as  in  a  reduction-improbation.     Then,  there  is  a  conclusion 
for  ranking  the  creditors  upon  the  rents  and  price,  according  to  their 
preferences  ;  and  a  conclusion  to  have  the  debtor  declared  bankrupt 
■s  introductory  to  the  conclusion  for  sale,  adjudication  to  the  pur- 
diaser,  and  his  infeftment.     This  was  formerly  procured  through  the 
medium  of  a  deccrniture,  ordaining  the  superiors  to  grant  charters 
sod  infeft  him,  and  on  failure  thereof,  that  letters  of  horning  should 
be  issued  against  them.    By  the  Lands  Transference  Act  the  Court 
is  empowered  to  grant  warrant  for  infeftment  directly,  as  we  shall 
afterwards  see.    The  last  conclusion  is,  that  the  creditors  be  ordained 
Is  assign  their  securities  to  the  purchaser  in  fortification  of  his  title. 
'  The  defenders  to  this  action  are  the  debtor  or  his  apparent  heir,  Defknijehs. 
ik&'d  all  the  other  real  creditors  in  possession.     These  must  all  bo 
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made  parties.  Personal  creditors  are  also  called  generally,  bat  tliat 
only  by  edictal  citation. 

If  pubsueb  If,  in  the  course  of  the  suit,  the  pursuer  shall  die,  or  desist  from 

^^^  pursuing,  or  if  his  claim  shall  be  liquidated,  the  action  may  be  taken 

up,  and  carried  on  by  the  judicial  factor,  or  any  real  creditor  (Act  of 
Sederunt,  23d  November  1711,  §  4), — a  privilege  extended  by  54 
Geo.  III.  c.  137,  §  10,  to  any  creditor  who  is  in  a  situation  to  ad- 
judge ;*  and  it  is  not  necessary  to  call  the  heir  of  the  previous  pur- 

M.  13323.         suer  ;  Montgomerie  v.  Maxwell,  6th  January  1750.     The  process  may 
be  continued  in  the  same  manner,  if  the  pursuer's  ground  of  debt 

13  S.  1107.      shall  turn  out  to  be  void  under  the  Stamp  Acts  ;  Dunmore  ▼.  DicktoHf 
11th  July  1835. 

If  defender         On  the  other  hand,  if  the  debtor  die,  or  any  creditor  defender,  the 

^^^  process  proceeds  immediately  upon  the  heir  of  such  party  being 

called,  which  is  done  by  petition  for  letters  of  diligence  to  cite  the 

5Br.Sapp.562.  heir,  and  his  tutors  and  curators  if  he  is  a  minor;  Keith,  27th 

November  1 776. 

CoMMOE  AOEKT.      Thc  iutcrest  of  the  creditors  generally  is  provided  for,  and  the  pro- 
cedure simplified,  by  the  appointment  of  a  common  agent,  elected  bj 
the  creditors  to  conduct  the  case,  and  to  act  for  the  common  behoo£ 
The  duties  of  this  officer  are  prescribed  by  Acts  of  Sederunt,  17th 
January  1756,  and  11th  July  1794.     They  are  very  important,  em- 
bracing all  that  is  necessary  for  the  general  security  and  interest  of 
the  creditors,  in  ascertaining  the  nature  and  extent  of  the  subjects 
under  sale,  the  burdens  affecting  them,  and  preparing  states  of  the 
creditors'  claims,  showing  whether  there  is  any  probability  of  a  rever- 
sion.    The  common  agent  may  not  litigate  at  the  joint  expense  ques- 
tions only  affecting  the  interests  of  individual  creditors ;  but  it  is  his 
duty  to  compel  those  engaged  in  such  discussions  to  proceed  without 
delay.     He  is  required  by  the  Acts  of  Sederunt  to  keep  a  minute- 
book  of  his  correspondence  and  procedure,  which  must  be  accessible 

4  S.  559.  to  all  concerned.     In  Ferrier  v.  Ease,  25th  February  1836,  the  com- 

mon debtor  was  found  entitled  to  require  production  of  the  minute- 
book  in  the  process  ;  and,  generally,  the  common  agent  is  ameosble 
to  the  control  and  supervision  of  the  Court  upon  summary  appli- 
cation. 

Pboofof  The  procedure  as  regards  the  sale  is  directed  in  the  first  pUceto 

ascertaining  the  rents  and  value  of  the  subjects.  Evidence  of  tbe 
rental  and  burdens  is  taken  upon  commission,  and  this  proof  serrea, 
in  the  first  place,  to  establish  the  bankruptcy,  which  is  held  to  be 
made  out,  if  the  interest  of  the  debts  exceeds  the  rents.     But,  if  there 

*•  The  Act  54  Geo.  iii.  c.  137,  having  been  repealed  by  the  Bankruptcj  (Scotland)  Art, 
the  Act  19  &  20  Vict.  c.  91,  was  passed  to  amend  and  re-enact  certain  *'  pro^*isii«s  of  sd  A(t 
"  o4  Greo.  III.,  relating  to  Judicial  Procedure  and  Securities  for  Debt  in  Stxjtland,"  md.fc* 
section  4,  the  privilege  referred  to  in  the  text  will  be  found  re^nacted. 
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be  a  mercantile  sequestration,  that  circumstance,  by  54  Geo.  iii.  cap. 
lo7,  §  7,  affords  of  itself  evidence  of  the  bankruptcy.*  Diligence  for 
adducing  the  requisite  proof  is  obtained  at  the  beginning  of  the  pro- 
cess, and  the  commoi^  agent  can  obtain  letters  of  second  diligence 
whenever  required.  The  proof  must  be  formal  and  regular,  and 
therefore,  where  it  did  not  bear  that  the  witnesses  had  been  sworn,  a 
new  remit  was  made  to  take  and  report  the  proof  in  correct  form  ; 
A,  £.,  20th  February  1838.  The  result  of  the  proof  is  embodied  by  16  S.  630. 
the  common  agent  in  a  memorial  and  abstract,  which  the  Court 
examines  by  remit  to  the  Lord  Ordinary. 

When  the  Court  is  satisfied,  the  upset  price  is  fixed,  the  sale  ordered  The  baijb. 
to  proceed  before  the  Lord  Ordinary,  and  warrant  given  for  intima- 
tion and  edictal  citation  in  terms  of  the  Act  of  Sederunt,  24th  Sep-  a.  S.,  24th 
tember  1838.     On  the  day  appointed,  the  Lord  Ordinary  puts  up  the  ^P^*  ^®^®' 
lands  for  sale  within  the  Parliament  House.     It  is  doubtful  whether 
the  Court  has  power  to  authorize  a  sale  anywhere  but  in  Edinburgh  ; 
Renny,  22d  February  1884.     The  common  agent  cannot  purchase  ;  12  S.  479. 
York  Buildings  Co,  v.  Mackenzie^  8th  March  ]  793,  reversed  on  appeal.  M.  13367; 

Should  a  sale  not  be  effected,  the  Court  never  parcel  the  estate  out  330 '^'^  ^^' 
among  the  creditors,  as  empowered  by  the  Act,  but  reduce  the  upset 
price,  and  fix  a  second  day  of  sale,  which  must  be  intimated  ;  Murray^  15  a  499. 
9th  February  1837.     When  a  sale  is  effected,  the  Court  adjudges  to  Decree  of 
the  highest  bidder  the  irredeemable  property,  or  such  interest  as  the  ^kd'sjIlb"^'' 
debtor  had  in  the  lands.     If,  for  instance,  he  be  an  heir  of  entail,  the 
lands  are  adjudged  with  all  right  which  he  had,  but  excepting  such 
right  as  would,  if  adjudged,  infer  an  irritancy  ;  and  the  effect  of  the 
sale  in  this  instance  is  necessarily  limited  to  the  life  of  the  debtor ; 
Scottish  Union  Insurance  Company  v.  Cunningham  Oraham,  19tli  1  D.  532. 
January  1839.     By  the  decree  the  purchaser  obtains  right  to  the 
lands,  free  of  all  burdens,  although  postponed  securities  may  remain 
unsatisfied  ;  and,  even  if  there  be  preferable  securities,  the  creditors 
in  which  have  neglected  to  appear,  these,  by  virtue  of  the  certifica- 
tion and  the  ranking,  are  extinguished  as  effectually  as  if  reduced  on 
the  head  of  falsehood  and  forgery.     The  decree  of  sale,  accordingly, 
declares  the  lands  for  ever  exonered  and  discharged  of  all  debts  and 
deeds  of  the  bankrupt,  his  predecessors,  and  authors.   With  regard  to 
a  form  of  a  decree  of  sale,  reference  may  be  made  to  Swete  v.  Cordon,  n  D.  679. 
etc.,  20th  February  1849,  in  which,  upon  special  application,  the 
Court  adopted  a  fuller  form  of  the  decree  than  had  previously  been 
in  use. 

This  decree,  which  is  the  writ  of  transmission,  may  be  extracted 
as  soon  as  caution  is  given  for  the  price,  but  the  sale  is  not  held  to  be 
completed  until  payment,  the  lands  being  charged  with  the  price, 
while  it  remains  unpaid. 

\  *  See  note,  supra,  p.  776,  and  19  &  20  Vict.  c.  91,  J  3. 
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CoHBioNATioM        Bj  thc   Act   54?  Geo.   iii.  cap.   137,  §  6,*    the   purchaser  may 

OF  PBicK.         consign  the  price  in  any  one  of  three  banks  named  in  the  Act, 

at  any  term  of  Whitsunday  or  Martinmas  subsequent  to  the  term 
of  payment,  and,  if  he  delays  to  consign,  he  may  be  required  to 
do  so  at  the  instance  of  the  creditors.  Consignation  is  competent 
only  in  the  manner  prescribed  by  the  Act,  and  tlie  Lord  Ordin- 
ary may  not  alter  the  articles  of  roup,  so  as  to  enable  the  purchaser 

7  S.  270.  to    consign    immediately  ;    Hunters    <fc    Company   ▼.  Bowie^    16th 

January  1829.  Nor  will  consignation  in  any  other  bank,  though 
chartered,  be  sustained,  because  not  authorized  by  the  Statute;^ 

13  S.  116.        Dunmore  v.  Dickson,  2d  December  1834    And,  generally,  the  Court 

13  S.  1094.  will  not  sanction  any  deviation  from  the  articles  of  roup ;  JRase^  10th 
July  1835. 

BiBCHABGB  OF       Xhc  purchascr  obtains  a  discharge  of  the  price  and  delivery  of  his 

bond  of  caution,  upon  application  to  the  Court  When  there  is  more 
than  one  purchaser,  there  must  be  a  separate  application  for  each ; 

16  8. 1144.       Learmonth,  16th  June  1838. 

CoMPLSTioN  OF      Thc  dccrec  of  sale  is  equivalent  to  an  irredeemable  adjudicatioD 

PUKOHACUKK  B 

TITLE.  &nd  disposition  of  the  lands,  and  entitles  the  purchaser  to  go  to  the 

superior  for  an  entry.  Before  the  Lands  Transference  Act  his  right 
could  not  be  made  real  until  he  obtained  the  superior's  warrant  for 
infeftment,  but  by  that  Statute  the  Court  is  empowered  to  grant 
warrant,  in  terms  of  schedule  E,  for  infefting  the  purchaser  and  his 
heirs  and  successors  in  terms  of  the  19th  section,  which  gives  to  this 
infeftment  the  effect  of  an  alternative  holding.  The  decree  thus  con- 
tains a  precept,  and  the  Act  goes  on  to  point  out  the  way  in  which 
the  title  may  be  completed  : — First,  the  purchaser  is  entitled  to  obtain 
a  charter  of  sale  from  the  superior,  and  to  pass  infeftment  thereon ; 
or,  secondly,  if  the  debtor  was  entered  with  the  superior,  or  had  a  tide 
capable  of  being  confirmed,  then  the  purchaser  may  take  infeftment 
upon  the  decree  according  to  a  form  prescribed  by  the  Act,  and  the 
decree  and  infeftment  are  declared  to  form  an  effectual  feudal  inves- 
titure, holding  base  of  the  party  adjudged  from  until  confirmation ; 
but  reserving  the  superior's  right  to  the  composition  which  becomes 
due  by  the  purchaser's  infeftment,  upon  the  superior  tendering  s 
charter  of  confirmation,  whether  accepted  or  not  The  base  infefi- 
ment  in  this  case  is  declared  to  be  effectual,  although  the  title  may 
contain  a  prohibition  against  subinfeudation.  It  will  be  carefullj 
noted,  that  the  provision  in  the  Statute  for  the  completion  of  a  base 
right  in  the  person  of  the  purchaser  applies  only  where  the  debtor 
was  infeft.  If  he  was  not  infeft,  but  had  right  to  an  open  procuratoiy 
or  precept,  these  must,  of  course,  be  used  in  the  completion  of  the 
title,  and  the  decree  of  sale  furnishes  the  means  of  doing  so  by  trans- 

*  See  supra,  p.  776,  note,  and  19  &  20  Vict.  c.  91,  by  which  the  consignatioii  maj  be 
made  in  any  Joint-Stock  Bank  of  Issue  in  Scotland. 
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ferring  to  the  purchaser  the  writs  and  evidents  with  their  whole 
clauses  and  contents. 

[The  title  of  the  purchaser  may  now  be  completed,  where  the  debtor  was 
vested,  by  recording  the  decree  of  sale  (which  is  included  in  the  interpretation 
clause  of  the  Titles  Act  1858,  under  the  term  Conveyance)  with  warrant  of 
registration  in  the  register  of  sasines.  Where  the  debtor's  title  was  an  unre- 
corded conveyance,  the  purchaser  may  be  vested  by  expeding  and  recording 
a  notarial  instrument  (Titles  Act,  1858,  schedule  B) ;  or  by  expeding  a  nota- 
rial instrument  (schedule  E),  and  recording  the  conveyance  with  a  warrant  of 
registration  thereon,  along  with  the  instrument  duly  docketed ;  the  decree  of 
sale  and  other  connecting  title,  if  any,  being  in  either  case  produced  to  the 
notary,  and  deduced  in  the  instrument.  On  the  purchaser  being  vested,  either 
by  registration  of  decree  or  notarial  instrument,  he  becomes  liable  to  the 
superior  for  the  composition  payable  on  the  entry  of  an  adjudger,  and  is 
bound  to  pay  it  on  a  charter  being  tendered  whether  the  charter  be  accepted 
or  not.  Reference  may  be  made  to  the  completion  of  the  title  of  an  assignee 
to  an  unrecorded  conveyance,  supra,  p.  658 ;  and  to  adjudication  in  imple- 
ment, infra,  p.  791. 

A  charter  of  sale  now  operates  a  confirmation  of  all  deeds  and  instruments  TitlbstoLakd 
necessary  to  be  confirmed,]  ^^'^»  ^®^»  S  ^^• 

The  purchaser's  title  is  fortified  by  assignation  of  the  rights  of  the  assionatiok 
creditors  who  are  preferred  to  the  price.     In  terms  of  the  Act  of  ^^  bbcoritiiss. 
Sederunt,  Slst  March  1685,  the  decree  of  sale  ordains  them  to  con-  a.  s.,  aist 
vey  to  him  upon  payment  their  debts  and  diligences  in  corroboration  March  1685. 
of  his  title,  with  absolute  warrandice  to  the  extent  of  the  sums  re- 
ceived by  them  respectively,  which  they  are  bound  to  repay  in  the 
event  of  eviction  with  interest  from  the  date  of  eviction,  provided 
they  receive  notice  of  the  summons.     The  debts  are  in  this  way  kept 
alive,  but  that  only  for  the  exclusive  purpose  of  strengthening  the 
purchaser's  title.     In  every  other  respect  they  are  extinguished,  and 
it  is  vain  to  attempt  to  keep  them  up  as  a  security  affecting  the  lands; 
Seton  Y.ScoU,  10th  July  1788  ;  affirmed  on  appeal,  7th  April  J  789.  Haile^s^Vok 
The  title  of  the  purchaser  is  thus  rendered  as  effectual  as  the  common  Porchaber'b 
debtor  and  the  creditors  can  make  it ;  but  it  must  carefully  be  kept  '^^'^^^  ^^ 
in  view,  that  the  sufficiency  of  the  title  in  the  purchaser's  person  debtor's. 
necessarily  depends  upon  the  character  of  the  title  which  belonged  to 
the  debtor.     The  process  professes  only  to  give  to  the  purchaser  that 
right  to  the  lands  which  belonged  to  the  debtor,  supported  by  assig- 
nations of  the  securities  flowing  from  the  debtor.     It  is  impossible, 
therefore,  that  the  purchaser's  right  can  rise  higher  than  that  of  the 
debtor  stood  ;  and,  if  one  having  a  better  title  to  the  estate  than  the 
Vanknipt  should  appear,  he  will  bo  entitled  to  evict  the  lands  from 
the  purchaser ;  Urquhart  v.  Officers  ofStaie,  28th  July  1 753.  M.  9922. 

We  have  seen  that  the  summons  contains  a  conclusion  for  ranking  The  ranking. 
the  creditors,  and  this  part  of  the  process  proceeds  simultaneously 
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with  the  other.  Certain  terms  are  assigned  by  the  Court,  against 
which  the  creditors  must  produce  their  grounds  of  debt  and  diligencei 
These  terms  are  published  in  the  Edinburgh  Gazette,  and,  by  Act 
of  Sederunt,  17th  January  1756,  the  neglect  of  them  has  the  same 
effect  as  decree  of  certification  pronounced  in  an  action  of  reduction- 
improbation  at  (he  instance  of  each  creditor  compearing  against  those 
who  fail  to  compear.  The  securities  not  claimed  upon  are  thus 
excluded  from  participating  in  the  price  of  the  estate,  unless  there 
shall  be  a  surplus  to  the  bankrupt.  In  order  to  obviate  the  expense 
of  separate  measures,  the  decree  of  sale  was,  by  the  Act  54  Geo.  m. 
cap.  137,  §  10,*  ordained  to  have  the  same  effect  as  an  adjudication  in 
favour  of  all  the  creditors  ultimately  included  in  the  division  of  the 
price  ;  and  this  effect  it  receives,  as  if  pronounced  at  the  first  calling 
of  the  process  of  ranking  and  sale  before  the  Lord  Ordinary  in  the 
Outer  House.  Each  creditor  has  thus  the  same  preference  secured  to 
him,  as  if  he  had  pursued  a  process  and  obtained  a  decree  of  adjudi- 
cation ;  and  separate  adjudications  for  debt  are,  thereforoi  prohibited 
by  the  enactment  referred  to. 

The  common  agent  prepares  a  state  of  interests,  in  which  the  cre- 
ditors are  classified  according  to  the  priority  of  their  rights.  The 
place  in  the  ranking  depends,  therefore,  upon  priority  of  infeftment 
or  diligence,  and  also  upon  the  sufficiency  of  the  instruments  consti- 
tuting the  debt.  In  Mackintosh  v.  Inglis  and  Weir,  17th  November 
1825,  a  creditor's  sasine  having  been  blundered,  an  attempt  to  remedy 
the  defect  by  a  second  infeftment  was  found  to  be  ineffectual  on 
account  of  the  prior  infeftment  of  the  purchaser.  Even  afler  decree 
of  preference  and  payment,  a  creditor  is  bound  to  repeat,  if  it  turns 
out  that  he  had  no  security.  In  Keith  v.  Grant,  etc.,  14th  November 
1792,  it  was  ascertained  after  payment  that  the  debtor  had  ncTer 
been  infeft  in  part  of  the  lands,  and  this  portion  of  the  security  htr- 
ing,  therefore,  been  inept,  the  creditor's  representatives  were  ordained 
to  repeat  the  amount  paid  from  that  part  of  the  security.  The  whole 
sums,  principal  and  interest,  are  reckoned  as  capital  at  the  term  of 
the  purchaser's  entry  when  the  price  is  payable,  and  he  must  account 
for  the  price  on  that  footing ;  Falconer  v.  Mackintosh's  Trustees,  30th 
November  1814. 

The  expenses  of  the  sale  are  advanced  by  the  factor  from  the  Tents, 
or  paid  out  of  the  first  end  of  the  price,  so  that  they  fall  upon  the 
postponed  creditors  ;  Act  of  Sederunt,  10th  August  1754.  Loss  by 
the  failure  of  the  purchaser  or  otherwise  also  falls  upon  the  postponed 
creditors  ;  Murray  v.  Blair,  27th  November  1793. 

It  was  formerly  necessary  that  the  ranking  should  be  concluded 
before  the  sale,  but  by  the  Act  54  Geo.  iii.  cap.  137,  §  6,"t-  the  sale 
may   proceed   as  soon   as  the  necessary  steps  have   been   taken, 

♦  See  supra,  p.  776,  note,  and  19  &  20  Vict  c.  91,  §  4.  f  Ibid.,  f  2. 
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whether  the  ranking  is  concluded  or  not ;  and  any  interest  which  pur- 
chasers formerly  had  to  obstruct  the  ranking,  in  order  to  defer  payment 
of  the  price,  is  removed  by  the  provisions  for  forcing  them  to  consign. 
The  various  steps  of  procedure  with  regard  to  the  preparation  of  a 
scheme  of  division,  and  the  discharge  of  the  factor  will  be  found  ex- 
plained in  Mr.  Shand's  work,  and  other  treatises  in  relation  to  the 
practice  of  the  Court  of  Session.     We  proceed  to  examine  shortly — 

2.  The  Judicial  Sale  at  the  instance  of  an  apparent  heir. — This  is 
authorized  by  the  Statute  ]  695,  cap.  24,  which  allows  apparent  heirs  1696,  c.  24. 
to  bring  the  estates  of  their  ancestors  to  judicial  sale,  whether  there 
be  a  bankruptcy  or  not,  no  third  party  having  any  interest  to  object 
to  such  a  proceeding.     This  is  only  competent  to  the  heir  during  his  Judicial  balb 
apparency,  and  the  privilege  is,  therefore,  removed  by  his  service.   It 
is  competent,  though  he  has  incurred  the  passive  title  of  behaviour  as 
heir ;  Blair  v.  Stewart,  28th  February  1 733.    It  is  competent,  though  M.  5427. 
there  be  an  entail,  if  the  entail  has  not  been  made  real  by  infeftment ; 
Mitchell^  etc.,  v.  Tarbutt,  etc,  4th  February  1809.     It  was  allowed,  f.  C. 
although  the  heir  had  been  served  cum  heneficio  inventarii   Although  M.  5353. 
the  heir  may  have  renounced  the  succession  in  an  action  of  consti- 
tution at. the  instance  of  a  creditor,  that  does  not  debar  him  from 
instituting  a  process  of  ranking  and  sale ;  Smith  v.  Harries,  3d  March  ^^  ^-  ^27. 
1854,  and  the  case  of  Belshier  v.  His  Heir,  March  1776,  there  cited,   l^^:  ^^|{P^^ 

A  sale  by  the  party  believed  to  bo  bond  fide  the  apparent  heir  is  693. 
effectual,  and,  although  a  nearer  heir  should  afterwards  appear,  he  ^Jf  J^  ^^^^ 
has  no  recourse  against  the  purchaser  ;  Middleviore  v.  Macfarlane's  lieved  to  be 
Representatives,  5th  March  1811.     The  creditors  are  not  allowed  to  ^^^ 
interfere  with  the  heir's  right  to  carry  on  the  sale  ;  Hamilton's  Gredi-  ^  13323. 
tors,  29  th  June  1749  ;  and  upon  the  death  of  the  pursuer,  the  next 
apparent  heir  and  the  purchaser  have  been  found  entitled  to  carry  on  »  Rankin^nd 
the  process  ;  A.  v.  B,  "  Sale,"  No.  22. 

Of  the  summons  a  form  is  given  in  the  Juridical  Styles,*  and  its 
terms  are  generally  the  same  as  when  the  pursuer  is  a  creditor,  with 
the  exception  that  in  this  case  there  is  no  allegation  or  evidence  of 
bankruptcy  required,  the  proof  being  limited  to  the  value  of  the  lands. 
The  sale  is  in  the  same  form  and  place  as  when  a  creditor  pursues. 
The  purchaser  obtains  a  decree  of  sale  with  the  same  facilities  for 
completing  his  title,  and  the  decree  operates  as  an  adjudication  in 
favour  of  all  the  creditors  at  the  first  calling  of  the  process,  separate 
adjudications  being  here  also  discharged. 

When  there  is  a  surplus  of  the  price  after  satisfying  the  claims,  Heir  takes 
'    warrant  is  granted  for  payment  of  it  to  the  heir,  although  he  decline 
i    to  enter,  the  decree  of  sale  being  an  adjudication  for  his  behoof,  as  well 
IB  that  of  the  others  concerned,  and  a  sufficient  title  to  him  to  take 

\  *  See  as  to  form  of  Bummons,  supra,  p.  774,  note. 
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M.  voce  ••  Heirs  up  tlie  reversion  ;  Middlemore  v.  Macfarlaney  2d  February  1833.    A 
a^^nTV     diflFerent  rule  holds  with  regard  to  a  surplus  when  a  creditor  pursues, 

the  apparent  heir  in  that  case  being  bound  to  make  up  a  title  to  the  lands 
"^^nki^nd  *<>  authorize  him  to  receive  it ;  Stirling  v.  Cameron,  2l8t  July  1742. 
"  Sale,"  No.  8.      By  Act  of  Sederunt,  10th  August  1754,  the  rule  as  to  the  expenses 
ExFBHSEs.        jg  ^-j^Q  same  as  in  a  sale  at  the  creditor's  instance,  the  burden  being 

laid  upon  the  creditor  least  entitled  to  preference,  and  the  heir  him- 
M.  4029.  self  liable  to  no  part  of  it ;  Mackail  v.  Brown,  6th  March  1761. 


Cognition  and      ^e  may  notice  here  two  other  modes  of  judicial  procedure  for  sell- 

B0MM0N8.  iiig  lands,  in  which,  however,  the  sale  is  not  made  directly  by  the 

Court,  but  by  the  party  under  its  authority. 

Cognition  and  sale  ai  the  instance  of  a  pupil  and  his  tuton.— 
This  takes  place,  when  the  estate  of  a  pupil  is  overburdened  with 

Jorid.  Styles,     debt.     The  summons  sets  forth  the  pupil's  title,  the  extent  of  the 

succession,  the  moveable  estate  being  specified  in  an  inventofy,  and 
that  the  interests  of  debts,  and  the  other  annual  payments,  are  equal, 
or  nearly  equal,  to,  or  exceed,  the  rents — that  thus  there  is  no  fiinds 
to  aliment  the  pupil,  and  that  the  creditors  threaten  to  adjudge 
The  summons,  therefore,  concludes  that  the  Lords  should  take  cog- 
nition of  the  amount  of  debts  and  yearly  value  of  the  lands^  the 
creditors  being  ordained  to  exhibit  and  depone  to  their  rights  and 
diligences.  There  is  next  a  conclusion  that  a  sale  should  be  declared 
necessary,  and  then  that  warrant  be  granted  to  the  pursuers  to  di»- 
pone  the  lands  and  grant  conveyances,  the  same  being  declared  is 
eflFectual  as  if  granted  by  the  pupil  after  majority.     The  procedure 

Sale  can  onlt  is  such  as  to  give  efiect  to  these  conclusions.     It  is  only  afler  tbe 

BB  ON  URGENT    golemu  iuquiry  thus  made,  that  the  Court  will,  in  the  event  of  uigcnt 
necessity  being  established,  authorize  the  sale  of  a  pupils  estate, as 

F.  C.  we  have  already  seen  in  the  case  of  Finlaysons  v.  Finlaysons,  23d 

December  1810.  There  is  here  no  judicial  act  of  transmission,  bat 
a  conveyance  granted  by  the  pupil  and  his  tutor  under  the  authoritj 
of  the  Court 

A  ction  of  division  and  sale  at  the  instance  of  hetrs-portionert,— 
These  also  are  proceedings  to  have  the  lands  divided,  or,  if  ther  are 
not  capable  of  division,  sold,  and  the  price  divided,  not  by  a  judicial 
act,  but  by  the  parties  under  the  authority  of  the  Court.     The  fonni 

iii.  145, 147.  of  the  summonsos,  which  will  be  found  in  the  Juridical  Styles,  are 
explanatory  of  the  procedure.*  The  Court  will  not  authorize  a  sik 
without  proof  that  the  subjects  are  incapable  of  divisioa  This  wu 
required,  even  where  there  was  no  appearance,  the  subject  being  an 

15  8.  486.         inn  ;  Bryden  v.  Gibson,  4th  February  1837.t 

♦  See  as  to  form  of  rammons,  iupra,  p.  774,  note. 

t  Tbe  form  of  procadare  in  an  action  of  diTision  and  sale  will  be  fonnd  in  tbe 
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The  next  mode  of  judicial  sale  of  lands  for  the  payment  of  creditors 
is  under 

3.  The  Mercantile  Sequestration,  which  also  presents  an  example  Mercaktile 
of  transference  by  the  mere  act  of  the  law  from  the  bankrupt  to  the  JJom."*^^ 
trustee  in  the  first  instance. 

It  is  very  important  to  keep  in  view  the  nature  and  efiect  of  the 
judicial  transmission  of  the  heritable  estate  from  the  bankrupt  to  his 
trustee.  We  are  all  aware  that,  in  the  first  place,  sequestration  is 
awarded  of  the  whole  estates,  heritable  and  moveable,  of  a  bankrupt, 
qualified  by  trade,  and  by  the  amount  of  his  liabilities,  to  have  his 
affairs  adjusted  by  that  proceeding.*  The  sequestration  is  effectual 
from  the  date  upon  which  it  is  awarded,  or,  if  it  be  not  awarded  at 
first,  still  it  is,  by  the  24th  section  of  the  Act  2  &  3  Vict.  cap.  41,  made 
efifectual  from  the  date  of  the  first  deliverance. f  An  interim  factor  is 
by  16  &  17  Vict.  cap.  53  (which  makes  certain  alterations  upon  the 
enactments  of  the  previous  Statute),  appointed  by  the  Lord  Ordinary 
or  by  the  Sheriff*  on  a  remit  from  him.J  At  a  meeting  held  at  a 
specified  distance  of  time  the  creditors  elect  a  trustee.§  The  whole  Trustee's 
estate,  heritable  and  moveable,  of  the  bankrupt  becomes  vested  in  "'* 
the  trustee  by  virtue  of  an  act  and  warrant  of  confirmation  pro- 
nounced by  the  Sheriff*  after  his  election.  |  We  have  already  found, 
that  the  efiect  of  this  title  is  to  transfer  the  moveable  estate  of 
the  bankrupt  to  the  trustee,  as  at  the  date  of  the  sequestration, 
absolutely  and  irredeemably,  and  no  imperfect  security,  therefore, 
as  an  unintimated  assignation,  can  be  completed  after  the  date 

Anderson^  lltb  March  1857,  which  contains  a  reference  to  the  case  of  Brock  v.  HamUtonf  19  D.  700. 
27th  January  1852,  decided  by  Lord  Rutherfurd.  19  D.  701. 

*  Mercantile  sequestration  is  now  regulated  by  the  Bankruptcy  (Scotland)  Act,  1856, 
19  &  20  Vict.  *c.  79,  which  amends  and  consolidates  the  laws  relating  to  bankruptcy 
in  Scotland.  It  repeals  the  Acts  54  Geo.  in.  c.  137,  2  &  3  Vict.  c.  41,  and  16  &  17 
Vict.  c.  53.  Keference  has  already  been  made  to  several  of  the  provisions  of  this  Statute, 
enacted  in  lieu  of  those  contained  in  the  previous  Acts.  The  main  amendments  in  the 
sew  Statute  consist  in  extending  the  class  of  persons  whose  estates  may  be  seques- 
trated ;  in  empowering  the  Sheriffs  of  counties  to  award  sequestration  ;  and  in  providing  for 
the  appointment  of  an  accountant  in  bankruptcy  to  keep  a  register  of  sequestrations,  take 
cognisance  of  the  conduct  of  trustees  and  commissioners,  and  for  other  purposes,  such  as 
thoee  set  forth  in  §§164  and  166.  The  provisions  of  the  previously  existing  Acts  which 
are  dealt  with  in  the  text  have  been  re-enacted  by  the  new  Statute  ;  but  there  are  certain 
exceptions,  among  which  is  the  provision  for  an  interim  factor,  no  such  appointment  being 
DOW  made.  Where  the  former  provisions  have  been  re-enacted,  reference  is  made  infra  to 
the  corresponding  sections  of  the  recent  Act.  The  Act  20  &  21  Vict,  c,  19,  entitled.  The 
Bankruptcy  and  Real  Securities  (Scotland)  Act,  1857,  is  to  be  construed  with  the  Bank- 
roptcy  (Scotland)  Act,  1856 ;  but  the  enactments  do  not  relate  to  matters  referred  to  in 
the  text. 

t  See  note  svpra,  and  19  &  20  Vict.  c.  79,  §  42. 

I  See  iuprOf  note  *.  There  is  now  no  appointment  of  an  interim  factor ;  but  in  regard 
to  the  interim  preservation  of  the  estate,  special  application  may  be  made  in  accordance  with 
If  16  and  17  of  the  Act  19  &  20  Vict  c.  79. 

g  See  §  67  of  the  Bankruptcy  (Scotland)  Act,  1856. 

O  See  §  73  of  the  Act  above  referred  to. 
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of  the  sequestration,  so  as  to  compete  with  the  trustee's  titles.^    Bui 
it  is  diflFerent  with  regard  to  the  heritable  estate.     By  section  79 
of  2  &  3  Vict.  cap.  41,  it  is  enacted,  "  that,  by  virtue  of  the  act 
"and  warrant,  the  whole  heritable  property  in  Scotland   shall  be 
"  transferred  to  and  vested  in  the  trustee  for  behoof  of  the  creditors, 
"  absolutely  and  irredeemably,  as  at  the  date  of  the  sequestration, 
"  to  the  same  effect  as  if  a  decree  of  adjudication  in  implement  of 
"  sale,  as  well  as  a  decree  of  adjudication  for  payment  and  in  security 
"  of  debt  subject  to  no  legal  reversion,  had  been  pronounced  in  {avoor 
"  of  the  trustee,  and  recorded  at  the  date  of  sequestration/'  f    Now, 
in  order  to  determine  the  effect  of  this  title,  we  must  refer  to  the 
position  of  a  creditor  holding   a  recorded  decree  of  adjudicatioD. 
That,  we  shall  presently  find,  is  a  transmission,  whereby  the  holder 
may  obtain  a  real  right  in  the  lands,  but  it  does  not  of  itself  coDsti- 
tute  a  real  right.     An  entry  from  the  superior  must  be  obtained,  and 
upon  his  warrant,  or  by  using  an  unexecuted  warrant  transmitted 
by  the  adjudication,  the  adjudger  must  be  infeft.     That,  then,  is  the 
precise  position  in  which  the  act  and  warrant  of  confirmation  places 
the  trustee,  and  it  is  his  duty,  wherever  competition  is  apprehended, 
to  use  instant  diligence  to  make  his  right  real  for  the  benefit  of  the 
creditors.     The  Act  contains  various  provisions  to  facilitate  this. 
How  MATTR08-      By  §  87, J  tho  bankrupt  must  grant  all  deeds  necessary  for  feodallj 
BioHT  RBA  ™    vesting  the  trustee.     If,  therefore,  there  is  reason  to  suppose  that  the 
bankrupt  has  granted  any  security  or  conveyance  not  yet  completed, 
the  trustee  should  immediately  procure  from  him  a  disposition,  which 
cannot  be  challenged  on  the  ground  of  a  prior  inhibition,  the  right  of 
the  trustee  being  by  §  79  exempted  from  the  effect  of  that  diligence. 
If  a  disposition  cannot  be  procured,  then  the  trustee  must  endearoar 
to  procure  a  charter  of  adjudication  from  the  superior.     His  prefer- 
ence to  the  individual  creditor's  right  will  depend  upon  his  obtaining 
infeftmcnt  upon  the  disposition  or  charter  before  the  creditor  is  infeft- 

[A  convenient  and  expeditious  mode  of  completing  the  title  of  the  trostee 
is  authorized  by  §  22  of  the  Titles  to  Land  Act,  1858.  The  trustee  m%j 
expede  a  notarial  instrument  in  the  form  of  schedule  M,  which  first  sets  M 
the  recorded  deed  or  instrument  by  which  the  bankrupt  was  Tested  in  the 
lands,  with  a  description  of  the  lands  either  at  length  or  by  reference : 
and,  second,  the  act  and  warrant  of  confirmation  in  favour  of  the  trustee 
The  effect  of  recording  this  instrument  is  declared  to  be  the  same  as  if 
the  bankrupt  had  granted  a  conveyance  of  the  lands,  and  the  conveytnoe 
had  been  followed  by  instrument  of  sasine  in  favour  of  the  trustee,  expede 

3  Macq.  App.         *  Reference  may  be  made  to  the  dictum  of  Lord  Chancellor  Craxwoitu  in  Eimemi  v 
116.  Gordon^  26th  February  1858,  as  to  whether  a  trustee  does  not  take  tatUMm  et  taie,*^^ 

estate  stood  in  the  person  of  the  bankrupt.    See  p.  262. 

f  See  gupra,  p.  783,  note  *.    This  section  will  be  found  Bubstantiallj  re-eoaded  in  >  ^^ - 
of  the  Bankruptcy  (Scotland)  Act,  1856. 
t  See  Bankruptcy  (Scotland)  Act,  1856,  §  105. 
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and  recorded  of  the  date  of  recording  the  notarial  instrument.  Where  the 
estate  of  the  bankrupt  consisted  of  heritable  securities,  the  effect  is  to  be  the 
same  as  if  tlie  bankrupt  had  granted  an  assignation,  recorded  of  the  date  of 
recording  the  instrument.  The  notarial  instrument  schedule  M  apparently 
is  intended  to  be  used  only  where  the  bankrupt  was  vested,  and  not  where  his 
title  is  personal.  In  the  latter  case,  however,  as  the  act  and  warrant  of  con- 
firmation opcAites  a  transmission  to  the  trustee  of  all  personal  rights  and  un- 
executed warrants,  he  may  complete  a  feudal  title  in  the  same  manner  as  if 
he  hold  a  disposition  and  assignation  from  the  bankrupt,  namely,  by  notarial 
instrument,  schedule  B  or  schedule  K.     See  note,  supra,  p.  658. 

A  charter  of  adjudication  now  operates  confirmation  of  all  deeds  and  in- 
struments necessary  to  be  confirmed,  in  order  to  complete  the  investiture.] 

Jf  tlie  bankrupt's  right  was  incomplete,  the  trustee  may  by  §  87*  Completiok  or 
complete  titles  in  his  own  person,  or  in  the  person  of  the  bankrupt.  BANiTiJJ^^H"** 
The  bankrupt  may  have  granted  securities,  while  his  own  right  was  "'o*"  "** 
personal,  and,  by  the  rules  already  explained,  the  completion  of  his 
title  would  accresce  to  such  securities.  That  would  establish  a  pre- 
ference inconsistent  with  the  trustee's  duty  to  the  other  creditors. 
He  must,  therefore,  make  use  of  the  bankrupt's  personal  right,  which 
is  transmitted  to  him  by  the  act  and  warrant,  to  complete  the  title 
in  his  own  person,  taking  care  that  this  be  done  in  such  form  that 
his  own  title  will  be  valid  independently  of  any  infeftment  in  the 
person  of  the  bankrupt.  If,  for  instance,  the  bankrupt's  personal 
right  be  that  of  apparency,  it  would  defeat  the  trustee  s  object  to 
take  a  disposition  from  him  ;  because  such  a  right  could  only  be  vali- 
dated by  completing  the  bankrupt's  title.  The  personal  right  being 
transmitted  by  the  act  and  warrant,  the  trustee's  course  is  to  obtain  a 
charter  of  adjudication,  which  the  superior  is  by  this  clause  required 
to  grant,  and  thereupon  to  take  infeftment.  It  appears  doubtful, 
however,  wliether  the  act  and  warrant  of  confirmation,  although 
declared  by  §  79t  equivalent  to  decree  of  adjudication  in  implement 
of  sale,  would  form  a  suflScient  warrant  for  charter  of  adjudication  in 
this  particular  case,  there  being  no  procedure  tantamount  to  a  service 
of  the  heir.  It  would  probably,  therefore,  be  necessary  to  have  sum- 
mons of  adjudication  under  the  new  forms,  implying  special  charge, 
the  decree  uj)on  which  would  form  an  undoubted  waiTant. 

But,  if  there  is  no  object  in  making  up  titles,  as  for  the  exclusion 
of  preferable  rights  or  otherwise,  it  does  not  appear  to  be  necessary 
to  do  so,  excepting  as  a  precautionary  course,  and  in  order  to  make  a 
feudal  title  in  the  trustee  appear  in  the  register  and  in  the  progress; 
forthc87thJ  section  provides,  that,  without  a  feudal  title,  and  without 
the  concurrence  of  the  bankrupt,  the  trustee  may  grant  conveyances 
with  such  warrants  as  the  bankrupt  could  have  granted,  which  shall 
be  as  effectual  as  if  granted  by  the  bankrupt  himself. 

*  See  Bankruptcy  (Scotland)  Act,  ISoS,  i  105.  t  §  102.  J  S  105. 
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We  have  spoken  hitherto  of  public  voluntary  sales.*     If  a  judicial  Judicial  rai-r 
sale  is  fixed  upon,  the  trustee  institutes  tlie  action,  which  in  this  case  "^  ™'^*^"« 
inaj  include  either  a  part  of  the  estate,  or  the  whole  of  it.     The  act 
of  sequestration  is  sufficient  proof  of  bankruptcy.      The  heritable 
creditors  in  possession  are  alone  entitled  to  be  cited,  and,  when  the 
estate  is  sold,  payment  of  the  residue  of  the  price  being  made  to  the  §  93. 
trustee  after  satisfying  the  preferable  securities,  the  trustee's   dis- 
charge with  the  decree  of  sale  frees  and  disburdens  the  estate  in  the 
same  way  as  a  decree  in  an  action  of  ranking  and  sale. 

The   heritable   creditors  are  exempted  from  the  expense  of  the  §  94. 
sequestration,  and  they  are  only  liable  for  the  expense  of  selling  the 
heritable  estate,  when  the  sale  is  consented  to  by  them.f 

4.  Adjudication  in  Implement, — ^This  is  a  process  for  obtaining  the  Purfosb  op 
judicial  completion  of  imperfect  conveyances,  or  of  obligations  to  ^^^'^^^^'"^^ 
convey,  where,  from  any  circumstance,  implement  of  the  obligation, 
or  a  complete  conveyance,  cannot  be  obtained  voluntarily.  It  is  by 
this  proceeding  that  a  complete  title  is  obtained,  where  dispositions 
have  been  granted  without  procuratory  or  precept,  or  the  purchaser's 
right  stands  upon  minutes  of  sale  only,  or  in  loans,  where  there  is  an 
obligation  to  give  heritable  security,  or  the  bond  granted  is  insuffi- 
cient. It  is  used  also  to  transfer  entailed  estates,  when  the  next  heir 
obtains  a  right  through  the  succession  of  the  heir  in  possession  to 
another  estate ;  and,  when  there  is  no  heir,  an  imperfect  conveyance 
is  made  effectual  by  adjudication  in  implement  directed  against  the 
Crown  as  ultimus  hasres. 

The  process  was  formerly  incompetent,  until  the  holder  of  the  im- 
perfect conveyance  had  obtained  decree  and  letters  of  homing  against 
the  grantor ;  but  the  action  may  now  proceed  without  such  steps. 
Lord  Campbell,  in  the  case  of  Lumsden  v.  Lumsden,  states,  that  a  2  BeWn  Ai>p. 
decree  and  charge  are  necessary,  where  the  action  proceeds  upon  a  ^^• 
verbal  bargain  validated  by  rei  interventus^  before  the  summons  of 
adjudication  in  implement  can  be  instituted.  But  that  does  not 
appear  consistent  with  the  doctrine  delivered  by  Erskine.  Inst.  ii.  12. 50. 

In  order  to  a  clear  exposition  of  the  nature  of  the  proceeding,  we  1.  adjuoica. 
shall  take,  first,  the  case  of  an  action  of  adjudication  in  implement  tion  in  implk- 
directcd  against  the  grantor  of  the  obligation  or  imperfect  convey-  qranter^op" 
ance.     In  the  Juridical  Styles,  we  have  the  form  of  a  summons,  the  obligation. 
ground  of  action  being  a  minute  of  sale. J     The  terms  of  the  minute  "*•  ^^^* 

*  The  Bankruptcy  (Scotland)  Act,  1856,  by  §  115,  provides,  that  it  shall  be  competent  to 
the  trustet^,  with  concurrence  of  a  majority  of  the  creditors  in  number  and  value,  and  of  the 
heritable  creditors,  if  any,  and  of  the  accountant,  to  sell  the  heritable  estate  by  private 
bargain. 

t  The  provisions  referred  to  as  contained  in  §§  93  and  94  of  2  &  3  Vict.  c.  41,  repealed 
as  already  mentioned,  have  not  been  re-enacted  in  the  Bankruptcy  (Scotland)  Act,  1856. 

I  See,  as  to  form  of  summons,  aupra^  p.  739,  note. 
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sontation  being  thus  created,  the  next  step  was  to  constitute  the  Slmmonh  op 
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debt  against  the  heir  by  a  summons  of  constitution,  founded  upon  ^^''"^""'^'•'^ 


the  imperfect  conveyance  and  the  general  charge,  and  concluding, 
that  the  heir  sliall  be  ordained  to  make  up  titles  in  his  own  person, 
and  dispone  the  lands  to  the  pursuer.  There  is  also  a  conclusion  for 
expenses,  if  the  heir  should  appear  and  oppose  ;  but  it  is  a  general 
rule,  that  a  party  must  himself  bear  the  expense  of  constituting  a 
debt  against  the  heir.  If  the  heir  did  not  appear  in  the  action  of  Decree  or  cox- 
constitution,  decree  passed  against  him  of  course,  subjecting  him  in  ^^jj^cg"  *" 
performance  of  the  ancestor's  obligation  as  lawfully  charged  to  enter 
heir  ;  and  that  was  an  effectual  constitution  of  the  obligation  against 
him,  as  liable  passivi  to  implement  it. 

Tlie  next  step  was  to  establish  in  the  heir  a  fictitious  title  which  Special 
should  in  the  eye  of  the  law  be  regarded  as  equivalent  to  the  service  ^"^*^"* 
by  which  an  heir's  title  is  made  up  to  his  ancestor's  estate.  To  lands, 
in  which  the  ancestor  was  infeft,  the  heir  enters  by  special  service. 
After  the  decree  of  constitution  he  was  served  with  letters  of  special 
charge, narrating  the  imperfect  conveyance,  the  general  charge, and  the 
decree  of  constitution,  and  charging  him  to  enter  heir  in  special,  with 
certification,  that,  upon  his  failure,  the  complainer  should  have  adjudi- 
cation and  other  diligence  against  ]iim  as  charged  to  enter  in  special. 

If  the  ancestor  was  not  infeft,  then  the  fictitious  title  was  created  General  »pe- 
by  letters  of  general  special  charge  as  equivalent  to  a  general  service, 
whereby  personal  rights  to  lands  are  transmitted.      These   second  Summons  op 
charges  were  upon  twenty  days,  after  which  the  summons  of  adjudi-  f^|J^J^,!^Jl 
cation  in  implement  was  instituted,  founded  upon  the  whole  pre- 
vious procedure,  and  concluding,  that  the  lands  should  be  adjudged 
from  the  heir  as  charged  to  enter,  and  representing  his  ancestor  upon 
the  passive  titles,  and  should  be  ordained  to  belong  to  the  pursuer  in 
implement  of  the  minute  of  sale  or  other  obligation.     There  is  a  con- 
clusion also  for  infeftment,  and  horning  against  the  superior,  and  for 
production  and  delivery  of  the  titles. 

Those  were  the  steps  in  the  event  of  the  heir  making  no  appear-  Phoceoure 
anca     He  might  appear,  however,  in  the  action  of  constitution,  and  ^mAB^u^Avu 
renounce  the  succession.     If  he  did  so,  then  there  could  be  no  decer-  rekoukced. 
niture  against  him,  nor  any  charge  to  establish  in  his  person  a  title  to 
the  lands,  which  he  had  renounced.     Instead  of  a  decree  against  the  Decrkeopo^n 
lieir,  therefore,  there  was  pronounced  in  the  action  of  constitution  a  ^^^is  causa. 
decree  against  the  hcereditas  jacens  of  the  deceased,  which  was  thus 
made  liable  to  the  pursuer's  diligence.  This  was  called  a  decree  cogniti- 
onis  causdy  the  effect  of  it  being  to  ascertain  the  amount  of  the  deceased 
party's  debt  or  obligation,  for  which  his  lands  might  be  adjudged. 

Having  obtained  decree  cognitionia  causd,  the  purchaser  instituted  Adjuwcatiox 
summons  of  adjudication  in  implement  contra  h(Bred%tatem  jacentem,  contra  hnrf Hi- 
founding   upon  the  general  charge  and  decree  of  constitution,  and  totem  jacenum. 
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This  is  necessary,  if  the  superior  is  to  be  applied  to ;  but,  as  the  Act 

in  its  conclusion  reserves  the  effect  of  farther  diligence  by  infeftment 

or  charges  according  to  their  priority  prout  de  jure,  tho  failure  to 

record  an  abbreviate  does  not  deprive  the  adjudication  first  followed 

by  infeftment  of  its  right  of  preference ;  Charteris  v.  Young,  2d  5  Br.  Supp. 

February  1714.     An  error  in  the  record  of  the  abbreviate  may  be  ^^2* 

corrected  by  the  authority  of  the  Court ;  Steven,  14th  June  1848.       10  D.  1237. 

The  observations  already  made  in  regard  to  completing  the  title  of 
the  purchaser  in  an  action  of  sale  also  apply  here,  the  decree  now 
containing,  in  terms  of  the  Lands  Transference  Act,  a  warrant  of 
infeftment  by  alternative  methods  of  holding.* 

[In  consequence  of  the  facilities  afforded  by  the  Titles  to  Land  Act  for  Cokstitution 
vesting  general  disponees  by  notarial  instrument,  adjudication  in  implement,  ^^^  adjodica- 
wliich  formerly  was  the  only  method  of  completing  the  title  under  general  bITtombiiied  ra 
conveyances,  where  the  heir  refused,  or  was  not  in  a  position  to  give,  his  ■▼■»»  cash. 
concurrence,  will  not  in  future  be  in  such  frequent  use.     The  forms  of  pro- 
cedure for  carrying  through  that  diligence  have,  however,  been  materially 
simplified  by  the  Titles  to  Land  Act,  1858.     Under  sect.  27  it  is  provided, 
tliat  in  actions  of  constitution  and  adjudication  against  an  apparent  heir  on 
account  of  his  ancestor's  debt  or  obligation,  for  the  purpose  of  attaching  the 
ancestor's  heritable  estate,  it  shall  not  be  necessary  to  raise  separate  sum- 
monses of  constitution  and  of  adjudication,  but  both  actions  may  be  combined 
in  one  sunimons,  whether  the  heir  renounce  the  succession  or  not.     The 
tempus  deliberandi  allowed  to  the  heir  is  now  restricted  to  six  months  from  Ihnfnu  thU- 
the  date  of  his  becoming  apparent  heir,  whether  the  debt  or  obliffation  on  beramli  kk 
account  of  which  the  ancestor's  estate  is  adjudged  be  incurred  by  the  ancestor,  six  months. 
or  by  the  heir  himself.     In  these  cases,  a  decree  of  adjudication  is  declared 
to  be  equivalent  to  a  conveyance  of  the  lands  irom  the  ancestor  to  the  ad- 
judger,  who  may  thus  complete  his  title  by  recording  the  decree  with  warrant 
of  registration ;  or,  where  the  ancestor  was  not  infeft,  by  expeding  and 
recording  a  notarial  instrument,  as  in  the  case  of  an  assignation  to  an  unre-  Sec  iunra, 
corded  conveyance.     When  the  subjects  adjudged  consist  of  heritable  securi-  P*  ^^^* 
ties,  the  recording  of  the  decree  is  declared  to  have  the  effect  of  an  assignation 
from  the  ancestor  to  the  adjudger,  duly  recorded  of  the  date  of  recording  the 
decree. 

*  In  Liddle  v.  Thomson,  17th  November  1865,  an  adjudication  in  implement  was  nnde-  18  D.  01. 
fended,  and  tho  question  arose,  whether,  when  the  heir  vxu  unentered,  the  decree  of  abjudi- 
cation could  competently  contain  a  warrant  to  infeft  in  terms  of  the  Lands  Transference 
Act,  §  19.  This  authorizes  the  Court  of  Session,  in  all  cases  when  pronouncing  decree  of 
adjudication,  to  grant  warrant  for  infefting  the  adjudger ;  and  then  it  proceeds  to  provide, 
that,  where  "the  party  adjudged  from"  is  entered  with  the  superior,  or  is  in  a  situation  to 
charge  the  superior  to  grant  entry  by  confirmation,  the  adjudger  may  complete  his  title  by 
taking  infeftment  in  virtue  of  the  warrant  on  the  decree.  The  Court  held,  that  the  decroe 
ff  adjudication  here  might  competently  contain  a  warrant  to  infeft,  but  that  such  warrant 
was  entirely  at  the  risk  of  the  person  asking  it ;  and  they  refused  to  express  any  opinion, 
whether  in  this  ca«e,  or  in  all  cases,  the  party  might  safely  take  the  warrant,  and  under 
what  circumstances  he  might  or  might  not  act  upon  it. 
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— has  place.*  Titles  aud  offices  of  dignity  also  are  trausmttted  ^'urs 
lanffuinia,  and,  along  with  heirship  moveables,  need  no  formal  trans- 
ference. The  jus  crediti  bestowed  upon  the  hoir  by  a  marriage-con- 
tract passes  into  his  person  without  service,  in  so  far  as  regards  the 
right  to  sue  for  implement  of  the  obligation,  because,  with  respect  to 
the  obligation,  lie  is  a  creditor,  and  not  an  heir ;  Fiidayson  v.  Finlay-  M.  I2h74. 
son,  9tli  December  1760  ;  Ogilvy  v.  Ogihy,  etc.,  16th  December  1817.  F.  c. 
But,  if  the  obligation  has  been  implemented  by  securing  the  provi- 
sion, it  is  thereby  converted  into  a  right  which  must  be  taken  by 
service."!"  The  substitute  in  a  moveable  bond  named  immediately 
after  the  creditor  does  not  require  service;  WiUon  v.  Sellers,  6th  U.  6184. 
July  17^7.  And  this  rule  applies  to  heritable  bonds  not  completed 
by  sasine.  But  a  substitute  who  is  called  nominatim  second  after 
the  creditor,  requires  service  to  prove  the  failure  of  those  named 
before  him.  Service  is  also  necessary  to  transmit  bonds  taken  in 
favour  of  heirs  secluding  executors,  or  in  favour  of  heirs-male. 
Furniture  destined  in  an  entail  along  with  lands  is  transmitted  by 
possession  without  service;  Veilch  v.  Young,  25th  May  1808.  K.voee"SeT- 

With  regard  to  heritable  rights,  from  what  has  already  been  stated  ■■  HrmBtion,'' 
on  the  subject  of  transmission  inUiiiu  mortis,  it  ia  evident,  that,  App"- No.  *. 
wherever  a  conveyance  has  been  executed  to  take  effect  at  the 
granter's  death,  there  is  no  need  of  any  judicial  inquiry  to  transmit 
his  property,  since  he  has  already  by  bis  own  act  per  verba  depre- 
tenti  transfen-ed  it  to  a  disponee  named  by  himself,  and  this  disposi- 
tion, as  it  bears  the  form,  so  it  receives  the  effect,  of  a  conveyance 
inter  vivos. 

But,  when  there  is  no  conveyance  from  the  party  last  vested,  a  Service. 
judicial  inquiry  is  indispensable,  to  ascertain  who  is  entitled  to  the 
character  of  bis  heir,  because  the  fee  of  lands  cannot  under  any  cir- 
cumstances be  transmitted  without  writing.     This  principle  is  so 
strong,  that  one  even  who  is  substituted  nominatim  in  a  disposition  t^EHvice  neck»- 
or  entail  cannot  be  vested  in  the  property  after  the  death  of  a  prior  gtuBriTiTio-s. 
member  by  the  force  of  the  destination,  but  must  have  the  estate 
conveyed  by  service  out  of  his  hareditas  jacens  into  his  own  person. 
The  principle  holds  also,  whether  the  ancestor's  right  was  feudally 
complete  or  merely  personal,   the  judicial  transmission   by  service 
being  equally  necessary  in  both  cases  ;  Livingstone  v.  Lord  Napier,  M.  I5409 ; 
9th  March  1 757.     This  was  a  conveyance  by  the  Countess  of  Find-  gi^wi^  ^' 
later  in  favour  of  herself  and  her  husband  in  conjunct  fee  and  life- 
rent for  his  liferent  allenarly,  and  to  James  Livingstone.     Upon  the 

■         •  The  Begiitnition  of  Leases  (Scotland)  Act,  1857,  hns  iniroduced  varioni  forma  of  20  &2i  Vici. 

V    MBkiDg  up  lilies  lo  leueB  Tegiatcred  onder  tbe  Act,  tiimiiar  to  the  foriDB  uai-d  in  regnrd  to  o.  3S. 

\    taee«ui<ia  to  heritable  socnrilii>g.    RefeniDco  will  be  loade  tu  the  provisions  of  tbii  Act, 

1    H^Vo.     See  note  to  title  Ltanei. 

■f  With  regard  to  the  cases  in  which  a  jta  erediti  requires  to  bo  taken  op  b;  general 
nrrice,  reference  may  bi'  made  lo  Ibv  case  of  Buchanan  T.  Atigiit,  lupra,  pp.  710,  Til, 
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and  it  is  illustrated  in  Hay  v.  Hay,  30th  June  1758.     Here,  a  father  M.  14369 ; 

conveyed  his  estate  in  his  son's  marriage-contract  to  the  son  nomina-  5(^*^68  'goo. 

tim,  and  the  heirs-male  of  the  son  by  that  or  any  other  marriage, 

whom  failing  to  the  grantor  himself.     The  disponee  having  died 

without  male  issue,  the  property  reverted  in  terms  of  the  destination 

to  the  father,  who  entered  without  making  up  any  title,  but  it  was 

found  that  he  ought  to  have  had  a  general  servica     In  Dennistoun 

v.  CrichUm,  5th  February   1824,  a  proprietrix  disponed  to  herself  2  S.  678. 

in  liferent,  and  to  A.  in  fee,  whom  failing  to  a  series  of  substitutes. 

One  of  these  substitutes  having  served  heir  to  the  grantor  of  the 

disposition,  the  title  was  found  inept,  inasmuch  as  she  was  liferenter 

merely,  and  the  service  ought  to  have  connected  the  party  served 

with  a  disponee  who  survived  her,  and  possessed  on  the  personal 

right  as  fiar. 

But,  when  the  first  substitute  is  only  called  after  heirs  of  the  When  first 
grantor's  body,  then  his  heirs  being  first  called,  the  fee  is  held  still  to  ca^eTa^er 
remain  with  the  grantor,  and  the  destination  is  to  be  taken,  as  if  he  oranter's 
had  first  instituted  himself.   The  fee  thus  remaining  with  the  grantor,  "*^^™* 
the  service  of  the  institute  or  any  substitute  must  be  to  him  ;  Credi-  M.  14366. 
tors  of  Carlton  y,  OordoUy  8th  February  1748.     (Lord  Kilkbrran's  m.  14368. 
report  states  the  facts  correctly.)     The  case  of  Peacock  v.  (rfen,  22d  4  S.  742 ; 
June  1826,  is  to  the  same  eff'ect.     The  disposition  was  to  heirs  of  the  53^**'  ^  ^' 
grantor's  body  of  his  present  or  any  future  marriage  in  fee,  whom 
failing  to  William  Beattie.     There  were  no  heirs.     William  Beattie 
took  infeftment  on  the  disposition  without  service,  and  granted  a 
security  for  £1000.     Ho  afterwards  became  bankrupt,  and  the  assig- 
nees for  behoof  of  his  creditors  made  up  titles  by  adjudication  upon 
charges  to  Beattie  to  enter  heir,  whereby  he  was  fictione  juris  con- 
nected with  the  granter  of  the  disposition  under  a  passive  title.     The 
assignees  then  challenged  the  security,  which  was  reduced  upon  the 
grounds  that  the  conveyance,  being  taken  first  to  heirs  of  the  granter's 
body,  the  fee  remained  in  him,  and  that  a  service  was  also  necessary, 
inasmuch  as  without  it  the  notary  who  gave  infeftment  to  William 
Beattie  had  no  evidence  of  the  failure  of  heirs,  and  that  the  sasine 
was  inept  under  the  Act  1693  without  specifying  the  service. 

Much  diflFerence  of  opinion  has  prevailed  with  regard  to  the  proper  Procedure, 
form  of  procedure,  where  the  institute  first  called  dies  before  the  ^"*^^  '''»t'- 

*  '  TUTB  PREDE- 

testator,  the  questions  being— (1:)  Whether,  the  deed  remaining  un- cea8E8  tes- 
delivered,  any  right  vests  in  the  institute  during  the  testator's  life  ?  ''^'^** 
and  (2.)  If  no  right  vests  in  a  predeceasing  institute,  then  how  are 
the  parties  called  after  him  to  make  up  their  titles  ?  They  cannot 
serve  to  the  institute,  if  no  right  vested  in  him,  nor  can  they  serve 
to  the  testator,  if  he  disponed  the  fee.  Are  the  substitutes  then 
conditional  institutes  ?  and,  if  so,  what  is  necessary  to  establish  that 
character,  and  to  complete  this  right  ?    These  questions  occurred  in 
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The  rules  are  contained  in  Mr.  Erskinc's  Institutes.     But  service  as  iii-  B. 

next  and  lawful  heir  or  heir  of  line  does  not  carry  subjects  settled  by 

special  destination,  although  the  party  served  may  be  entitled  to  take 

these  under  the  destination.     The  service  of  an  heir  claiming  under 

a  destination  must  be  in  the  character  of  heir  of  provision,  because 

one  may  be  heir  of  line,  although  not  entitled  by  the  destination  ; 

and,  to  establish  the  character  of  heir  of  provision,  it  must  be  proved 

that  the  previous  members  of  the  destination  have  failed.     The  case 

will  be  found  very  specially  put  by  Mr.  Erskine.     The  rule  is  illus-  Inst.  iii.  8. 74. 

trated  in  the  case  oi  Edgar  \.  Ma^cweU,  21st  July  1738,  whore  an  m.  14015; 

heir,  called  under  a  destination  of  heirs-male  of  a  second  marriage,  Lo^g^isQe. 

having  served  as  heir-male  in  general,  the  estate  was  found  to  be  not  599. 

thereby  transmitted.     The  service  should  have  been  as  heir-male  of 

provision.     In  Woodmaas  v.  Hislops  Trustees,  28th  January  1 825,  3  S.  476. 

the  substitute  in  an  heritable  bond  served  as  nearest  lawful  heir  of 

the  institute.     This  was  found  to  be  inept,  and  the  debtor  was 

decerned  to  pay  to  a  subsequent  heir  served  as  heir  of  provision  in 

general  to  the  institute,  the  fee  not  having  been  taken  up  by  the 

previous  service.     But,  where  the  character  in  the  service  necessarily 

implied  that  of  the  investiture,  it  was  sustained  as  sufficient ;  HcJr-  M.  14443 ; 

dane  v.  Haldanes,  27th  November  1 766.     The  destination  here  was  l^'  ^'  ^' 

to  Patrick,  and  the  heirs-male  of  his  body.     The  heir  was  served 

"  tanquam  legitimus  ei  propinquior  hosres  Patrtcii,  ejus  patris  ;"  and 

that  was  sustained    as   proving  that   the  claimant  was   heir-male. 

Where  one  is  erroneously  served  heir  of  provision  instead  of  heir  of 

line,  that  is  not  held  to  invalidate  the  service,  provided  there  appear 

upon  the  face  of  it  evidence  that  the  party  possesses  both  characters ; 

Bell  V.  Carruthers,  21st  June  1 749.  M.  14016 ; 

In  the  service  of  heirs  of  provision  it  has  always  been  considered  549.    ' 
proper  to  set  forth  specially  the  deed  containing  the  party's  right,  in 
order  to  make  certain  the  failure  of  the  prior  substitutes.     But  this 
was  not  formerly  reckoned  indispensable,  as  was  found  in  the  second 
branch  of  the  case  of  Hay  v.  Hay,  30th  June  1 758,  where  service  as  M.  14369 ; 
nearest  and  lawful  heir  of  tailzie  and  provision  was  sustained,  although  l^^^'^{^ 
not  referring  to  the  deed  containing  the  destination.     The  rule  is 
now,  however,  rendered  imperative    by  the  Service  of   Heirs  Act, 
10  &  11  Vict.  cap.  47,  which  requires  that  in  all  claims  for  heirs  of  10  &  11  Vict, 
provision  the  deed  or  deeds  shall  be  distinctly  specified.  ^'  ^^*  ^  ^ 

Services  are  of  two  kinds.  General  and  Special.  A  general  service  The  oehkeal 
confers  the  character  of  heir  in  general,  and  transmits  all  rights  ex-  ^^^^^^' 
cepting  those  which  were  perfected  by  sasine  in  the  person  of  the 
ancestor,  and  which  can  only,  therefore,  be  transferred  by  special  ser- 
vice. The  general  service,  therefore,  carries  right  to  heritable  subjects 
not  requiring  sasine,  as  reversions,  servitudes,  beneficial  rights  under 
trusts,  reserved  burdens  on  lands,  bonds  secluding  executors,  heirship 
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moveables,  etc. ;  and  also  such  heritable  rights  as  require,  bat  have 
not  been  perfected  by,  sasine,  as,  for  example,  the  personal  right  under 
dispositions  and  heritable  securities,  whereon  no  infeftment  has  fol- 
lowed.    A  disposition  a  me  with  a  sasine  not  confirmed  is  carried  as 
a  personal  right  by  general  service  ;  Douglas  v.  Somervel,  10th  Julj 
1713.     Lord  Ivory,  however,  records  the  opinion  of  Conveyancers, 
that,  in  this  case,  a  good  title  would  be  made  by  a  special  service  or 
precept  of  clare  constat  and  confirmation.     A  general  service  has  no 
effect  whatever  in  vesting  the  party  served  with  lands  in  which  the 
ancestor  died  infeft ;  Ker  v.  Howieson,  12th  February  1708.     Here, 
there  was  a  disposition  to  the  father  in  liferent,  and  to  William,  his 
son,  in  fee,  whom  failing,  to  Richard  in  fea     Infeftment  passed  in 
favour  of  all  these  parties  for  their  respective  rights.     On  the  death 
of  William,  Richard  served  heir  in  general  to  him.     His  title  was 
found  inept,  and  a  disponee  of  Richard  was  dispossessed  by  the  next 
heir  of  William  serving  under  a  special  service.    This  decision  shows 
that  there  cannot  be  two  fiars  with  successive  rights  infeft  at  once. 
It  was,  therefore,  necessary  that  Richard,  his  original  infeftment  being 
inept,  should  serve  to  William,  but  William  having  been  effectually 
infeft,  the  fee  could  only  be  transferred  to  his  heir  by  special  service 
Where  infeftment  has  followed  upon  an  heritable  security,  a  general 
service  is  ineffectual  to  carry  even  the  personal  obligation  contained 
in  it ;  Lord  Halkerton-  v.  Drummond,  January  1 729.*     Of  the  trans- 
mission of  heritable  rights  not  requiring  sasine  by  general  service 
there  is  an  example  in  Cuthbertson  v.  Barr^  etc.^  7th  March  1806, 
where  the  price  of  heritable  property  created  a  real  burden  was  found 
to  be  effectually  carried  by  general  service. 

Special  service  is  used,  and  is  necessary,  to  transmit  to  the  heir  all 
the  subjects  in  which  the  ancestor  was  infeft 


1.  Old  form 
rxpbdino 

«EKVICK8. 


OP 


The  mode  of  expeding  services  was  entirely  altered  in  1 847 ;  bot 
it  is  still  necessary  to  understand  the  former  practice,  in  order  to  test 
the  accuracy  of  titles  prepared  under  it.  The  claimant  purchased 
from  Chancery  a  brief  which  was  a  mandate  from  the  Sovereign  direct- 
ing a  Judge  to  ascertain  the  validity  of  the  claimant's  title  by  an 
inquest  or  jury  of  inquiry.  The  inquiry  could  not  proceed  until  fifteen 
days  after  the  brief  had  been  proclaimed  in  the  jurisdiction  where  the 
service  was  to  proceed.  Tlie  jury  consisted  of  an  odd  number  of  fluc- 
tuating amount,  there  being  no  certain  rule,  although  latterly  by 
practice  the  number  was  generally  fifteen.  The  brief  for  a  general 
service  might  be  directed  to  any  Judge  Ordinary.  For  a  special  ser- 
vice, it  was  addressed  to  the  Sheriff  of  the  county  whore  the  lands 

*  The  heir  of  a  creditor,  in  an  heritable  security  followed  by  infeflment,  may  now  be 
vested  by  general  service  and  notarial  instrument  in  virtue  of  the  Act  8^9  Vict.  cap.  31. 
§4. 
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lay,  or  to  the  Sheriff-depute  or  substitute  of  Edinburgh,  as  coming  in 
place  of  the  macers,  who  formerly  exercised  judicial  functions  in  the 
service  of  heirs. 

The  brief  contained  seven  heads  of  inquiry,  of  which  the  first  t^o  Heads  of 
only  required  to  be  answered  in  the  general  service.  These  were  : —  ^^^.''' 
1.  Whether  the  deceased  died  at  the  faith  and  peace  of  the  King. 
The  death  did  not  require  to  be  proved,  that  being  a  public  fact, 
unless  it  took  place  abroad,  in  which  case  it  was  established  by  the 
evidence  of  the  magistrates  of  the  place  where  it  occurred.  The  jury 
was  required  to  find/  whether  the  deceased  died  at  the  faith  and  peace 
of  the  King,  because,  if  he  was  a  rebel,  the  claimant  could  not  be 
served,  the  estate  being  forfeited  to  the  Crown.  2.  The  second  head 
was,  whether  the  claimant  was  the  next  heir  in  whatever  character 
might  be  specified  in  the  claim.  It  was  necessary  to  set  forth  the 
degrees  of  propinquity,  and,  in  Earl  of  CaasiUia  v.  Earl  of  Wigton,  M.  14423. 
22d  July  1 629,  a  service  was  set  aside,  because  every  link  was  not 
specified.  This  objection,  however^  is  not  available  to  a  party  whose 
degree  is  more  remote  than  that  of  the  claimant ;  How  v.  Bryden^  i  s.  893. 
9th  March  1822.  Any  degree,  however  remote,  excludes  the  claim 
of  the  Crown  as  last  heir.  When  the  propinquity  is  recent,  it  may 
be  proved  by  witnesses — if  it  involves  a  remote  inquiry,  by  documents. 
In  a  special  service  the  claimant  was  required  to  prove  that  the  ances- 
tor died  infeft,  of  which  the  evidence  was  charter  and  sasine,  or  con- 
secutive sasines  for  forty  years,  if  there  was  no  charter — also  the  date 
of  the  death,  in  order  to  show  how  long  the  lands  had  been  in  non- 
entry.  3.  The  third  head  was,  whether  the  claimant  were  of  lawful 
age.  This  referred  to  the  period  when  the  superior  of  ward  lands 
could  not  be  forced  to  enter  a  vassal  of  imperfect  age.  Afterwards  it 
was  invariably  answered  in  the  affirmative,  whatever  might  be  the 
claimant's  age.  4.  The  fourth  head  demanded  the  old  and  new  ex- 
tent of  the  lands,  in  order  to  ascertain  the  extent  of  the  casualties. 
The  old  was  proved  by  former  retours,  and  the  new  valuation  by  the 
county  cess-books.  5.  The  fifth  head  inquired  of  whom  the  lands 
hold.  This  was  shown  by  the  titles,  and  these  also  furnished  the 
answer  to  the  sixth  head.  6.  This  head  required  the  duties  to  be 
specified,  the  casualties  being  different  according  to  the  nature  of  the 
duties.  If  none  were  specified,  the  holding  was  of  old  presumed  to  be 
ward.  Now,  a  Crown  holding  would  be  held  to  be  blench,  and  one 
held  of  a  subject  to  be  feu.  7.  The  last  head  was,  in  whose  hands 
the  lands  now  are.  This  enabled  the  claimant  to  obtain  exemption 
from  the  duties  of  non-entry,  if  the  lands  were  subject  to  tcrce  or 
courtesy.     But  this  head  was  not  in  practice  answered. 

The  service  proceeded  upon  a  claim,  in  which  the  party  answered  Peocedukr 
the  different  heads  of  the  brief,  and  he  produced  his  proof  to  the  jury,  ^^^^^  ^"» 
any  of  whom  might  competently  bear  evidence  in  the  case.     If  the 
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jury  were  satisfied,  they  returned  a  uni 

claim  instructed  and  proven,  and  aervin 
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brief  to  be  retourcd  (or  returned)  to  Clia 
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i.  New  roRna       gy  ^]^Q  Statute  already  referred  to,  bri 

UKDEB10&  11  after  1 5th  November  1817,  and  a  petiti 
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Where  the  deceased  had  no  domicile  in 
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Sheriff  of  Chancery,  but  to  the  latter  aL 
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tory  specially  authorized,  is  to  be  in  the 
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the  second,  excepting  those  points  whic 
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terms  as  already  recorded  in  the  regist 

S  6.  declared  equivalent  to  insertion.     The 
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seventh  nection  of  the  act  directs  public 
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mission.     The  propinquity  of  the  claima 
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party  through  the  sheriff- clerk.  When  c 
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rectod  by  the  Judge  in  the  service,  and 

16  D  813.        Farqnhar,  23d  December  1853.     The 

the  transmission  are  patent  to  the  pub) 
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service  is  to  have  the  full  legal  effect  of  a  rctour,  and  is  challengeable  §  13. 
only  by  reduction  as  in  a  retoured  service.* 

No  one  is  allowed  to  oppose  who  could  not  formerly  appear  and  Who  mat 
oppose  a  service  before  an  inquest,  and  the  objections,  which  must 
be  in  writing,  are  to  be  summarily  disposed  of  by  the  SlieriflF.     The 
ancient  mode  of  procedure  in  a  competition  of  brieves  will  be  found 
in  Thomson  v.  Spencerfield^  8th  June  1680.     No  one  could  formerly  3  Br.Snpp. 
oppose  a  general  service  excepting  a  party  claiming  to  be  heir,  and 
producing  a  competing  brief;  Cochrane  v,  Ramsay ^  28th  June  1821.  i  S.  91. 
In  a  special  service,  the  object  of  which  is  to  obtain  a  title  to  a  parti- 
cular subject,  any  one  having  an  interest  in  that  subject  was  entitled 
to  appear  and  be  heard  ;  InnesY.Ker^  23d  June  1807.     But  this  M.wjre  **  Tail 
liberty  has  generally  been  limited  to  persons  either  infeft  in  the  lands,  xol^ia.  ^^ 
or  having  a  personal  right  to  them  ;  and  the  general  rule  has  been 
applied  by  the  Court  under  the  recent  Statute  to  a  claim  of  special 
service ;  Graham  v.  Qraham^  23d  November  1850,  where,  overruling  13  D.  125. 
a  decision  of  the  Sheriff  of  Chancery,  it  was  held,  that,  in  order  to 
oppose  a  service,  the  objector  must  take  out  a  competing  brief,  and 
tliat  it  is  not  sufficient  to  allege  merely  that  he  has  an  interest.     In 
the  case  of  Cochrane  v.  Ramsay,  29th  April  1830,  a  general  service  to  4  Wil.  &  Sh. 
an  ancestor  was  held  to  be  incompetent  where  there  had  been  a  prior  ^pp*  ^^^' 
general  service  by  another  party  to  the  same  ancestor.    Notwithstand- 
ing that  decision,  however,  it  has  been  held  competent  to  expede  a 
second  service  in  the  person  of  one  claiming  to  be  the  true  heir,  in 
order  to  challenge  and  set  aside  a  previous  service  of  one  who  is  not 
the  heir;  Macara  v.  Wilson,  15th  February  1848.     But  the  nullity  10  D.  707. 
of  a  second  service  to  convey  what  has  already  been  conveyed  by 
the  first,  has  again  been  held  in  Wilson  v.  Gilchrist's  Trustees^  llthis  D.  636. 
February  1851. 

An  intending  competitor,  by  lodging  a  caveat  with  the  clerks  of 
Chancery,  or  of  the  Sheriff-court,  is  entitled  to  receive  notice  of  the 
petition  when  lodged  ;  and  he  may  then  present  a  petition  to  be  pro-  §  8. 
ceeded  with  in  the  same  way  as  the  other,  in  which  the  Sheriff  may 
sist  procedure,  that  the  proof  and  judgment  in  both  cases  may  pro- 
ceed together.  But,  if  a  party  prefers  to  have  his  case  tried  by  a  §  17. 
jury,  he  may  advocate  for  that  purpose  before  the  evidence  begins, 
and  after  the  verdict,  the  Court  remits  to  the  Sheriff  to  give  judg- 
ment in  terms  of  it.     The  Sheriff's  judgment  may  also  be  advocated  §  I8. 

*  Tlie  3(»th  section  of  the  Titles  to  Land  Act,  1858,  provides,  that  in  general  services,  where  Domich.r 

the  ancestor  died  upwards  of  forty  years  before  presenting  the  petition,  itshnll  not  be  neces-  unknown. 

sary  to  state  or  prove  the  county  within  which  he  had  his  domicile,  or  that  it  was  forth  of 

Scotland.     In  such  cases  the  heir  is  to  state  in  his  petition,  and,  if  required  by  the  Court,  to 

make  oath  that  he  cannot  prove  his  ancestor's  domicile  ;  and  the  petition  is  to  be  dealt  with 

and  the  relative  procedure  regulated  in  the  same  manner  as  if  it  had  been  proved  that  the 

deceased  was  domiciled  furth  of  Scotland. 
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pleting  the  feudal  title  of  the  heir  served,  but  of  him  only,  the  decree 
of  special  service  shall  contain  a  precept  of  sasine,  and  the  extract 
shall  have  the  legal  effect  of  a  disposition  by  the  party  deceased  last 
infeft  in  favour  of  the  heir  served,  with  obligation  to  infeft,  assigna- 
tion of  writs,  and  rents,  and  precept  of  sasine.*  Upon  this,  infeft- 
ment  may  pass,  but  only  in  favour  of  the  party  served,  by  the  form 
prescribed  by  the  Act,  and  this  infeftment,  with  the  decree,  is  declared 
to  be  an  effectual  investiture,  holding  base  of  the  deceased  and  his 
heirs  until  confirmation  ;  and  that,  notwithstanding  any  prohibition 
of  subinfeudation  or  alternative  holdings.  The  right  of  the  superior 
is  reserved  to  require  the  heir  forthwith  to  enter,  and  to  deal  with 
lum  otherwise  as  unentered.  The  nonage  or  insanity  of  the  de- 
ceased party  served  to  is  declared  not  to  prevent  the  effect  of  the 
service  as  a  disposition  from  him  to  the  heir  served.  It  is  carefully 
to  be  notedi  that  the  decree  of  service  and  warrant  of  infeftment 
will  not  serve  as  a  warrant  of  resignation,  the  effect  of  the  a  me 
holding  in  the  obligation  to  infeft  being  expressly  restricted  to  con- 
firmation only. 

[Decrees  of  special  service  being  comprehended  in  the  interpretation- 
clause  of  the  Titles  to  Land  Act,  1858,  under  the  word  "  Conveyance," 
infeftment  may  now  be  obtained  by  recording  the  decree  with  a  warrant  of 
registration. 

It  may  be  noticed,  that,  although  the  Act  provides  a  means  of  assigning 
unrecorded  conveyances,  this  provision  cannot  extend  to  decrees  of  special 
service,  although  comprehended  in  the  word  "conveyance;"  because,  as 
above  stated,  such  decrees  are  by  their  nature  intransmissible.] 

Entry  cuM  benbficio  inventabii. — By  the  1695,  cap.  24,  apparent  Ehtry  cum 
heirs  were  allowed,  before  entering,  to  give  up  an  inventory  of  the  Jf^j/ *''  ' 
ancestor's  estate,  and  to  have  their  responsibility  for  his  debts  re- 
stricted to  the  value  of  the  inventory.  It  required  to  be  given  up 
upon  oath,  and  to  contain  a  particular  account  of  his  lands,  houses, 
and  other  heritable  rights.  It  was  signed  by  the  heir  and  witnesses, 
and  by  the  Sheriff  and  Sheriff-clerk,  in  whose  books  it  was  recorded. 
This  required  to  be  done  within  a  year  of  the  ancestor's  death,  and 
within  forty  days  thereafter  registration  was  necessary  in  the  record 

*  A  partj  having  died  infeft  in  certain  lands,  the  heir  obtained  decree  of  special  service 
containing  precept  of  sasine,  which  was  duly  extracted  and  recorded,  but  he  died  before  in- 
feftment was  ezpede  in  his  favour.  The  question  arose  whether,  under  the  Act  10  &  11 
Vict.  c.  47,  giving  the  decree  of  special  service  the  effect  of  a  disposition,  a  personal  right 
was  not  vested  in  the  partj  who  had  served,  notwithstanding  infeftment  had  not  followed. 
The  Court  was  of  opinion,  that  the  Statute  was  not  intended  to  alter  the  law  which  required 
infeftment  as  a  condition  of  vesting,  but  merely  to  facilitate  the  means  by  which  infeftmedt 
might  be  obtained ;  and  it  was,  therefore,  held,  that,  in  respect  the  title  nnder  the  service 
was  not  completed  by  infeftment,  the  decree  of  service  had  not  the  effect  of  vesting  such  a 
personal  right  to  the  subjects  contained  in  it  as  was  transmissible  to  a  disponee  of  the  heir ; 
Lockhart,  etc.  {Moretan*$  Tnutees)  v.  Mareton,  19th  July  18M.  16  D.  1109. 


CHAP.  III.  THE  PBBCEPT  OF  CLARE  CONSTAT.  805 

tlie  annual  publication  of  an  abridgment  of  the  record  of  services,  which 
record  is  always  to  be  patent,  and  extracts  obtainable  upon  payment 

We  now  proceed  to  examine  a  writ  which  forms  an  exception  to  the  Precept  of 
ordinary  rule,  that  the  entry  of  heirs  is  by  public  judicial  authority.    ^^^  constat. 

2.  The  precept  of  cljlb,e  coiKQTAT. 

This  is  an  acknowledgment  by  the  superior,  which  may  be  granted 
without  service,  that  the  party  is  the  heir ;  and  he,  therefore,  grants 
warrant  for  infcfting  him.  It  derives  its  name  from  the  words  in  the 
Latin  form  containing  the  superior's  declaration,  that  from  authentic 
documents  it  dearly  appears,  that  the  grantee  is  the  heir.  The 
superior's  power  in  granting  this  writ  is  strictly  construed,  and  he  can- 
not in  this  manner  enter  any  one  but  the  heir ;  Firday  v.  Morgan,  20th  M.  14480 ; 
July  1 7  70.  Here,  a  precept  of  dare  constat  in  favour  of  the  heir  in  life-  266.  ' 
rent,  and  his  son  in  fee,  was  found  inept,  and  a  security  granted  by  the 
son,  consequently,  void.  When  the  next  heir  is  a  distant  relation, 
and  it  is  known  that  a  nearer  has  existed,  there  ought  to  be  a  service. 

This  instrument  implies  a  reference  to  the  original  investiture,  and  Effects  of 
imports  an  acknowledgment  of  the  grantee  under  its  conditions.   The  dar^^  ^^ 
benefit  of  the  taxation  of  the  entry,  therefore,  continues,  although  it 
may  not  be  noticed  in  the  precept ;  Stewart,  3d  June  1813.     At  the  F.  C. 
same  time  it  forms  a  title  of  prescription,  and  was  sustained  as  the 
valid  foundation  of  a  progress,  even  where  it  was  invalid  when  taken, 
the  sasine  which  should  have  excluded  it  being  held  to  be  reduced  by 
the  long  prescription  ;  Harvey  v.  Hamilton,  etc.,  29th  January  1822.  i  S.  277. 
The  precept  of  dare  constat  gives  no  right  to  any  subject  not  included 
in  it,  and  it  appears,  contrary  to  the  doctrine  delivered  by  Mr.  Erskine,  inst  iii.  8. 7i. 
that  this  mode  of  entry  does  not  subject  in  a  universal  representa- 
tion ;  Farmer  v.  Mder,  March  1683  ;  Gordon  v.  Maitland,  Ist  Decem-  M.  14003. 
ber  1757;  Roseberry  \,  Creditors  of  Viscount  Primrose,  16th  JulyM.  11166. 
1  766.     But  one  cannot  by  this  mode  of  entry  avoid  the  burden  of  5Br.Supp.92G. 
debts  of  an  immediate  predecessor  three  years  in  possession,  which 
by  ]  695,  cap.  24,  is  laid  upon  those  serving  to  a  remote  ancestor. 
That  liability  holds  equally  where  the  heir  enters  by  precept  of  dare, 
the  Court  holding  that  equivalent  to  service  ;  Brown. v.  Henderson,  14  D.  I04i. 
1 7th  July  1 852.     Nor  does  the  character  of  the  heir  require  to  be 
specified  with  that  rigid  accuracy  which  service  as  an  actus  Ugitimus 
requires.     In  the  title  by  precept  of  dare  constat,  it  is  necessary  only  M.  16118 ;  2 
that  the  instrument  be  substantially  right;  Durham's  Trustees  v-mTisiiS;  2 
Graham,  31st  January  1798  ;  and  the  immediately  preceding  case  of  Ross,  L.C.  280. 
Crichtons  Creditors  v.  Christian  Knowledge  Society,  16th  Jan.  1798.^^^,0.288. 
The  same  rule  was  again  acted  upon  in  Ogilvy  v.  Ogilvy,  5th  June  1817. 

The  precept  of  dare  constat  may  be  reduced  by  a  nearer  heir  any  Presckiption 
time  w^ithin  forty  years,  whereas  a  service  prescribes  in  twenty  years  ^'  *>»^ce8. 
by  the  Act  1617,  cap.  13,  and  cannot  afterwards  be  challenged  even 
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3.  The  title  by  adjudication  on  a  trust-hond. 
There  is  one  other  mode  of  cxpeding  titles,  resorted  to  by  an  heir 
who  has  been  anticipated  by  the  service  of  another^  or  who  is  from 
any  cause  desirous  to  try  the  validity  of  his  claim  without  entering 
by  the  feudal  methods  already  described.  The  mode  referred  to  con- 
sists in  a  trust-bond  and  adjudication. 

This  is  called  a  tentative  title,  having  been  adopted  when  the  heir  Effect  of 
was  uncertain  as  to  the  strength  of  his  own  claim  or  the  position  of  ^"""'"^""^ 
his  ancestor's  affairs,  and  apprehended  danger  from  a  regular  entry,  tioh  as  a  tbh- 
He  grants  a  bond  for  the  full  value  of  the  estate  to  a  trustee,  who  ^-^"^^  "^"*- 
returns  an  acknowledgment  or  back-bond  explaining  the  purpose, 
and  the  trustee  proceeds  to  adjudge  the  lands  for  the  debt     The  adju- 
dication proceeds  upon  a  charge  to  the  heir  to  enter,  according  to  the 
form  and  principles  already  explained.     By  the  charge  the  heir  does 
fictione  juris  enter  into  the  estate  in  so  far  as  regards  the  sum  upon 
which  the  charge  proceeds.     When,  therefore,  the  bond  is  for  more 
than  the  value,  the  adjudication  secures  the  whole  property,  which 
becomes  effectually  vested  in  the  heir  by  means  of  an  assignation  of 
the  adjudication,  granted  by  the  trustee  in  his  favour  in  implement 
of  the  arrangement.     The  report  of  the  case  of  Craigie  v.  Kerr,  etc,,  m.  vom  "  A^ju- 
19th  January  1808,  shows  the  nature  of  this  tentative  title.   It  carries  ^^^i^N^^'i'e 
only  such  right  as  the  party  may  have,  and  is  not,  therefore,  excluded  i  Rom,  L.  C. 
by  a  competition  of  services  depending  ;  nor  is  it  excluded,  although  ^^' 
his  right  be  entirely  denied,  or  the  succession  be  that  to  an  estate 
strictly  entailed.     When  the  fee  of  an  estate  is  full  by  the  infeftment 
of  a  living  party,  special  service  is  incompetent,  because  the  inquest 
could  not  in  such  circumstances  return  an  affirmative  answer  to  the 
inquiry  whether  the  ancestor  died  last  vest  and  seised.     In  these  cir- 
cumstances, therefore,  the  trust-bond  and  adjudication  is  the  proper 
form  of  procedure  to  try  the  right  of  a  new  claimant ;  Cunninghams  P.  c. ;  i  Bou, 
V.  Glen,  27th  February  1812.     It  might  also  be  tried  by  a  general  ^- ^- ^^^• 
service,  but  that  imports  a  universal  representation  ;  CarmichasL  v.  F.  C. ;  i  Ross, 
Carmichael,  16th  November  1810  ;  affirmed  on  appeal  L.  C.  894. 

The  title  by  adjudication  upon  a  trust-bond  is  thus  a  method  known 
and  established  in  the  Law  of  Scotland,  and  vests  an  active  right  in 
the  truster,  and  transmits  to  his  heirs  ;  Hepburn  v.  Scotts,  25th  July  M.  14487  ; 
1781.   The  truster,  therefore,  can  effectually  transact,  and  judicial  acts  \^^*  ^'  ^' 
done  by  him  are  pleadable  as  res  judicata  against  his  heir ;  Gordon  v.  m.  14070  ; 
Ogilvie,  17th  February  1761.    But,  in  order  to  be  effectual,  this  title  L?*^"'  ^'^• 
must  be  completed  by  infeftment ;  and  if,  after  obtaining  adjudica- 
tion, the  heir  shall  not  take  infeftment,  but  go  on  to  expede  a  title 
in  the  ordinary  feudal  form,  that  amounts  to  abandonment  of  the 
adjudication,  to  which,  therefore,  his  title  cannot  afterwards  be  as- 
cribed ;  Bellenden  v.  Lady  Essex  Kerr's  Trustees,  6th  June  1823.    An  2  8. 369. 
heir  who  makes  up  a  title  in  this  way  to  the  succession  of  a  remote 
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a  good  title  to  prescribe  a  right  to  salmon  fishings  by  possession  for 
forty  years.  But  the  proper  title  is  a  specific  grant,  which  may  either 
be  in  a  charter  of  lands,  or  in  a  charter  conveying  the  fishings  alona 
A  separate  grant  may  be  made  to  a  person  possessed  of  no  adjacent 
land,  and  according  to  a  rule  already  observed,  this  right  entitles  him 
to  reasonable  access  through  the  neighbouring  property.  When  the 
right  is  once  established,  it  may  be  disponed  as  a  separate  estate,  and 
the  title  is  completed  by  infeftment,  the  symbol  according  to  the  for- 
mer practice  being  net  and  cable.  Both  the  conveyance  and  infeft- 
ment may  now,  however,  be  in  the  abbreviated  form  provided  by  the 
Lands  Transference  Act,  and  Infeftment  Act,  and  completed  accord- 
ing to  their  provisions.* 

3.  Teinds. 

Teinds  or  tithes  consist  of  a  portion  of  the  fruits  of  the  soil,  origi-  (Jomveyanub 
nally  appropriated  to  the  support  of  the  Church.     They  are  of  two  ^'  ''^^"*- 
kinds — the  parsonage  teind  or  greater  tithes,  consisting  of  corns ;  and 
the  vicarage  teind,  which  consists  of  the  smaller  produce,  as  grass, 
flax,  hemp,  etc.,  and  also  calves,  eggs,  etc. 

At  the  Reformation  all  teinds  which  had  not  previously  been  Ahhkxatioh 
separated  were  annexed  to  the  Crown,  and  disponed  to  the  Lords  of  ^he  Cbown. 

Erection  or  Titulars  of  the  tithes,  under  the  burden  of  a  limited  pro-        

vision  to  the  reformed  clergy.  * 

In  order  to  relieve  landholders  from  the  burden  and  inconvenience 
of  specific  exaction,  they  were  empowered  to  get  their  teinds  valued, 
and  to  acquire  them  from  the  titular  at  nine  years'  purchase,  in  terms 
of  the  decree-arbitral  of  Charles  i.  in  1629,  ratified  by  the  Act  1633, 
cap.  1 7.  When  the  heritors  do  not  purchase,  the  rate  of  teind  is  one-  Valuation 
fifth  part  of  the  rent  of  stock  and  teind,  %,e.,  of  the  lands  including  the  oJ^^imro!^''* 
teind.  By  the  Act  1690,  cap.  23,  such  teinds  as  had  not  been  herit- 
ably disponed,  but  remained  in  the  hands  of  the  clergy,  were  bestowed 
upon  the  patrons  under  burden  of  stipends  and  augmentations  ;  and 
in  this  case  the  landholder  may  acquire  right  to  them  at  six  years' 
purchase,  because  the  patron  had  no  previous  title. 

The  sale  of  teinds  may  either  be  voluntary,  or  it  may  be  judicial  Dispowtioh  of 
by  process  of  valuation  and  sale.     In  both  cases  the  transfer  is  made  ^^'^^^ ^"* 
by  disposition  and  sasine,  which  according  to  Erskine  is  the  only  ingt.  a,  lo.  4o. 
mode  of  transmission.  The  form  of  the  disposition  will  be  found  in  the 
Juridical  Styles.     In  the  case  of  a  judicial  sale  we  narrate  the  decree  j- 152, 3d  EJn. 
of  valuation  and  of  sale,  and  the  term  of  entry  thereby  declared  ;  and  ^'      '  ^ 
we  narrate  also  the  payment  of  nine  years'  purchase  as  the  prica     In 
the  dispositive  clause,  by  the  ordinary  operative  terms,  the  grantor 
dispones  all  and  whole  the  teinds,  parsonage  and  vicarage,  of  the 

*  A  conveyance  of  salmon  fishings  may  now  be  completed  according  to  the  provisions  of 
the  Titles  to  Land  Act,  1858. 
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The  form  of  the  disposition  is  given  in  the  Style-book.     After  nar-  Fobm  of  Dis- 
rating the  consideration,  we  dispone  the  advocation,  donation,  and  ^^^"Ji^oJ. 
right  of  patronage,  of  the  parish  and  parish  church  of  A.    The  other  i.  156, 3d  Edn. 
clauses  are  the  same  as  in  the  ordinary  disposition,  with  the  exccp-  *•  ^^^*  **^  ^"* 
tion,  that,  as  there  are  no  fruits,  there  cannot  be  any  assignation  of 
rents.     By  the  former  practice,  the  symbols  inserted  in  the  precept 
and  instrument  of  sasine  were  the  key  of  the  church,  with  the  psalm- 
book  and  other  symbols  usual  and  necessary.    But,  as  patronages  are 
by  the  Infeftment  Act  expressly  included  in  its  provisions,  the  short 
precept  without  any  symbol  may  be  used,  and  the  terms  of  the  con- 
veyance may  in  every  respect  be  framed  according  to  the  provisions 
of  the  Lands  Transference  Act. 

[The  term  ^*  Lands"  in  the  Titles  to  Land  Act,  1858,  includes  patron- 
age.] 
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The  various  modes  of  transmission  which  we  have  now  examined, 
must  all  be  completed  by  the  act  of  the  superior,  excepting  in  sub- 
infeudation, which  is  in  itself  complete  as  a  new  fee  created  by  the 
mid  superior's  own  act.  Whatever,  then,  may  be  the  nature  of  the 
acquirer's  right — whether  he  is  a  disponee,  desiring  immediate  entry 
upon  the  resignation  of  his  author — or  a  disponee  infefb,  desiring  to 
complete  his  title  by  confirmation — or,  if  it  be  a  body  of  trustees 
holding  warrants  from  a  deceased  vassal — or  the  maker  of  an  entail 
or  his  heir,  seeking  to  renew  the  investiture  with  the  prescribed 
limitations — or,  it  may  be,  the  purchaser  at  a  judicial  sale,  with  his 
decree  and  warrant,  seeking  an  entry  upon  the  resignation  of  the 
bankrupt,  or  upon  the  strength  of  the  judicial  transference — or  a 
creditor  or  adjudger  in  implement  with  his  decree  of  adjudication, 
making  the  same  demand— or,  whether,  in  fine,  it  be  an  heir,  with  or 
without  the  special  service,  seeking  entry  by  precept  in  the  lands 
wherein  his  ancestor  was  infoft,  or  with  a  general  service  claiming  to 
resign  upon  the  warrant  in  favour  of  his  ancestor — all  these  must,  in 
accordance  with  the  feudal  principles  developed  in  the  course  of  our 
inquiries,  resort  to  the  superior,  who  alone  can  grant  it,  in  order  to 
obtain  the  completion  of  their  respective  rights. 

For  delay  in  an  entry,  any  reasonable  hindrance  is  a  sufilcient  exon- 
eration ;  and,  therefore,  it  was  sustained  as  a  good  defence  against 
action  of  non-entry,  that  the  superior's  father  had  been  killed  at 
Pinkie,  and  the  vassal  himself  taken  prisoner  and  detained  in  Eng- 
land ;  RoUand  v.  His  Vassal,  19th  March  1554.  M.  9314. 

The  form  of  the  deed  to  be  obtained  from  the  superior,  according 
to  the  nature  of  the  warrant  held  by  the  applicant,  or  the  condition 
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constat,  where  the  infeftment  confirmed  is  that  in  favour  of  the  de- 
ceased ancestor. 

The  first  point  to  be  looked  to  by  a  party  applying  for  an  entry  is  Competehct 
the  competency  of  the  superior.     In  order  to  validate  the  entry,  the  ^  ob^t^* 
superior  must  himself  be  infeft,  and  we  have  already  had  occasion  to  entry. 
notice  the  total  failure  of  a  title,  in  consequence  of  the  trustees  by 
whom  it  was  granted  having  all  died  without  being  infeft ;  Martin  v.  3  D.  486. 
Wight,  3d  February  1841.     When  the  superiors  are  heirs-portioners,  Whebebupb- 
a  vassal  is  not  bound  to  take  an  entry  in  separate  portions.     Upon  ^g,^^. 
the  principles  which  protect  him  against  division  of  the  superiority,  tiohebs. 
the  entry  must  be  granted  by  the  whole  jointly,  or  the  eldest  alone 
may,  by  the  prerogative  of  her  birth,  grant  it ;  Lady  Luss  v.  Inglis,  M.  16028. 
30th  July  1678.    In  practice  the  concurrence  of  all  should  be  obtained. 
But  we  have  already  seen,  that  it  is  not  a  multiplication  of  superiors 
to  vest  the  dominium  directum  in  two  persons  ^jro  indiviso,  and  when 
they  both  concur  in  granting  an  entry,  the  vassal  may  not  refuse  it ; 
OargiUa  v.  Muir,  21st  January  1837.     A  liferenter  by  constitution  is  16  8. 408. 
not  capable  of  entering  a  vassal,  because  the  superior  must  be  infeft  Supbhiok  must 
in  the  fee.     The  efiect  of  a  blunder  in  this  is  shown  by  Henderson  v.  ^e  raTro 
Mackenzie,  19th  February  1836.     Here,  A.  entered  erroneously  with  oeaot  entry. 
the  liferentrix  of  the  superiority,  and  conveyed  mortis  causd  to  trus-  ^^  ^'  ^^' 
tees,  excluding  his  heir-at-law.     The  heir  thereupon  made  up  a  title 
as  heir  to  the  last  vassal  who  had  entered  correctly,  his  own  entry 
being  taken  from  the  superior  of  the  fee,  and  by  virtue  of  this  title 
he  reduced  that  conveyed  to  the  trustees.     But,  if  along  with  the 
liferent  of  the  superiority  a  special  power  is  conferred  on  the  liferenter 
to  enter  vassals,  then  he  may  competently  do  so ;  Oibson-Oraig  v.  16  S.  832 ; 
Cochrane,  10th  July  1838 ;  aflSrmed,  23d  September  1841.  l^^'  ^l>P- 

It  seems  now  to  be  established,  that  the  vassal's  entry  is  good  if  Ekbor  in  title 
taken  from  the  party  who  appears  ex  facie  of  the  records  to  be  the  ^^  ^^pekiob. 
superior,  although  it  may  afterwards  be  ascertained  that  his  title  was 
erroneous.     This  is  one  of  the  points  decided  in  the  case  of  Oibson- 
Craig  just  referred  to,  and  the  same  doctrine  was  afterwards  applied 
in  Innes  v.  Gordon,  20th  November  1844,  where  it  is  distinctly  stated  7  D.  I4i. 
to  be  the  law,  that,  if  the  vassal  takes  an  entry  from  the  apparent 
superior,  that  title  is  good,  although  the  superior's  title  be  afterwards 
reduced. 

We  have  already  shown  the  difference  of  the  terms  upon  which  Terms  upon 
heirs  and  singular  successors  are  respectively  entitled  to  have  the  q^^^^^ 

investiture  renewed  in  their  favour.     The  privilege  of  entering  as  heir       

is  strictly  personal  to  the  heir  himself,  and  cannot,  therefore,  be  truwvdwpo- 
claimed  by  any  party  who  holds  by  a  singular  title.     Trust-disponees,  ""*• 
therefore,  although  holding  for  the  benefit  of  the  heir,  must  enter  as 
singular  successors,  and  pay  a  year's  rent ;  Qrindlay  v.  HMy  18th  F.  C. 
January  1810.     But  the  superior  is  ^lebarred  fVom  this  claim  if  he 
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2  S.  681.  recognise  the  heir ;  and,  therefore,  in  HiU  v.  Mackay,  5th  February 

1824,  the  superior  having  called  the  heir  along  with  the  trustees  in 

a  declarator  of  non-entry,  and  the  heir  having  thereupon  offered  to 

enter,  the  superior  was  held  bound  to  receive  him.     And,  when  the 

heir  of  the  disponer  is  willing  to  enter  (thus  saving  the  disponee  & 

year's  rent),  it  would  appear  that  the  superior  cannot  refuse  to  re- 

8  S.  213  *         ceive  him  ;  Pigott  v.  ColviU,  9th  December  1829.     But,  as  a  general 

2  Ro88,  L.  C.    i;^ie^  the  superior  may  refuse  to  enter  the  heir,  unless  his  right  is 

M  9293.  established  by  a  service;  FtMertan  y.Denholms,  18th  July  1678.^ 

The  action  of  non-entry  is  correctly  directed  against  trostees  having 

a  personal  right,  but  the  pursuer  is  bound  to  call  the  heir-at-law 

16  D.  437.        pointed  out  by  them;  Magistrates  of  Hamilton  v.  Hart's  Trustees, 

2d  February  1854. 
Terms  oh  With  regard  to  an  heir  of  entail,  it  was  held  by  Mr.  Erskine,  that 

wmcH  ENTRY    ^n  hcir  of  entail  is  not  a  singular  successor,  but  is  entitled  to  entry 

ORAHTBO  TO  .  •  * 

RBIB8  OP  EN-     upon  payment  of  relief  duty  alone,  in  support  of  which  he  cites  the 
T^""  case  of  Lockhart  v.  Denham,  10th  July  1760  ;  while  Lord  Ivory,  in 

M   15047  *  2  '  y  '  » 

Bom,  L.  c' 329.  l^is  Dote  to  the  passage,  refers  to  the  case  of  The  Duke  of  Argyle  v. 

M.  16068;  2     The  Earl  of  Dtmmore,  19th  November  1795,  in  which  the  question 

*  '  was  regarded  as  doubtful     The  difficulty  here  was  felt  to  arise  not 

from  the  change  of  the  destination,  because  the  composition  is  full 

satisfaction  for  that,  but  from  the  admission  of  a  condition  which 

necessarily,  while  entails  remained  in  their  vigour,  precluded  future 

change,  and  so  cut  off  permanently  the  superior's  chance  of  obtaining 

6  S.  94 ;  a  composition.     But,  in  The  Dvke  of  Hamilton  v.  BaxUie^  22d  Novem- 

389.    '  ^^^  1827,  an  entry  having  been  given  to  an  heir  of  entail  with  the 

series  of  heirs  as  in  the  entail,  it  was  held  that  after  forty  years'  pos- 
session the  superior's  heir  could  not  object  to  enter  another  heir  of 
4  D.  684 ;         entail  upon  payment  of  relief;  and,  in  Stirling  v.  Ewart^  14th  Feb- 
128^^2^ R^M,'     ^"^^  ^^^2,  affirmed  4th  September  1844,  it  was  settled,  that  the 
L.  C.  340.         superior,  having  given  an  entry  to  an  heir  of  entail  on  payment  of* 
year's  rent,  is  not  entitled  to  claim  a  year's  rent  upon  entering  a 
subsequent  heir  of  the  investiture,  although  a  stranger  in  blood  to 
the  heir  whom  he  succeeds,  but  is  bound  to  enter  him  upon  payment 
of  relief  only. t 

The  superior  is  entitled  to  give  the  entry  in  such  manner  that  his 
legal  rights  may  not  be  evaded  ;  and,  therefore,  although  he  is  bound 

*  This  right  of  the  superior's  is  recognised  in  the  Titles  to  Land  Act,  1858,  whkli  pro- 
vides, §  11,  that  to  entitle  an  heir  to  demand  a  writ  of  dare  constat,  he  nmst,  if  required  bj 
the  superior,  produce  a  decree  of  general  or  special  service  establishing  his  right. 

t  An  heir  of  entail  having  disentailed  his  estate,  and  re-entailed  it  apon  a  diffncnt  seriei 

of  heirs,  the  Court  held  that  the  institute  under  the  new  entail,  who  was  also  heir  nnder  the 

ormer  investiture,  was  entitled,  upon  payment  of  relief  only,  to  a  charier  containing  the 

whole  destination  under  the  new  entail ;  but  reserved  to  the  snperior  to  claim  compotitioQ 

upon  the  entry  of  the  first  substitute  under  the  new  investitnre,  who  should  not  be  Uie  tbes 

21  D.  871.  existing  heir  under  the  former  investiture ;  Marquu  of  Blattingt  ▼.  Onoald,  87th  May  1859. 
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to  grant  and  deliver  a  precept  of  dare  constat,  which  cannot  be  as- 
signed, he  cannot  be  forced  to  deliver  a  charter  of  resignation,  under 
circumstances  imposing  a  stranger  upon  him  as  vassal,  without  pay- 
ment of  a  year's  rent ;  Magistrates  of  Musselburgh  v.  Broum,  2Ist  M.  16038; 
February  1804.     It  is  well  settled,  however,  that  a  vassal  in  whose  iqq^    *    '    ' 
favour  a  feu-charter  has  been  granted  may  possess  without  infeftment, 
and  that  he  is  entitled  to  assign  it,  and  the  assignee  to  possess  with- 
out taking  an  entry,  as  long  as  the  precept  has  not  been  exhausted 
by  a  deceased  party;  Stewart  y.  Bumside,  12th  November  1 794.  M.  15027 ; 
Successive  parties  may  thus  possess  without  liability  to  enter.     In  ^gj  "* 
the  case  of  Gordon  v.  Granty  29th  June  1814,  it  is  reported  to  have  f.  C. 
been  decided,  that  a  superior  is  not  bound  to  enter  a  vassal  deriving 
from  an  author  unentered,  unless  the  author  also  shall  take  an  entry. 
But  it  is  stated  by  Mr.  Bell  in  his  Commentaries,  that  the  Court  has  i.  26. 
again  and  again  taken  occasion  to  deny  that  decision  as  reported,  and 
to  recommend  that  it  should  be  publicly  understood,  that  no  such 
determination  was  given.     Mr.  Bell  adds: — "  It  is  indeed  not  law." 

The  composition  payable  by  a  singular  successor  consists  of  the  CoMPOfimoH 
amount  of  a  year's  rent  for  which  the  lands  are  let,  or  may  be  let,  at  ^jokb^J^^ 
the  time  of  the  entry,  under  deduction  of  feu-duty,  public  burdens,  from. 
annual  burdens  imposed  with  the  superior's  consent,  and  reasonable 
annual  repairs  to  houses  and  other  perishable  subjects  ;  Aitchison  v.  M.  15060 ;  2 
Hopkirk,  1 4th  February  1 775.    The  vassal  is  also  entitled  to  deduc-  ^~'  ^  ^'  ^®^- 
tion  of  one-fifth  part  of  the  rent  for  teind,  whether  the  teinds  have  4  S.  224 ;  2 
been  valued  or  not ;  Thomson  v.  Simson,  24th  November  1825.  ^"'  ^'  ^  *®^- 

When  a  singular  successor  pays  composition,  he  is  entitled  to  a  Vassal  fatimo 
charter  in  favour  of  himself,  and  any  series  of  heirs  he  chooses  to  ?^^^**'!1'**J1: 

.  i»        f  ^  ^^^  DICTATB 

name,  all  of  whom  the  superior  must  enter  on  payment  of  relief  alone,  sxbiebofhbibs. 
the  year's  rent  being  full  satisfaction  for  his  doing  so ;  Magistrates  o/M.voce^Snwi- 
Aberdeen  v.  Burnet,  17th  June  1808 ;  dictum  of  Lord  Cobbhouse  in  «"^^?n  ^4* 
Duke  of  Hamilton  v.  BaiUie,  recently  cited  ;  and,  in  the  subsequent 
case  of  The  Duke  of  Hamilton  v.  Earl  of  Hopetoun,  8th  March  1839,  i  D.  689; 
it  was  held  by  the  whole  Court,  that  a  purchaser  of  a  subject  from  391.  *' 
a  vassal-superior  is  entitled  upon  payment  of  a  year's  rent  to  obtain 
charter  and  precept  in  favour  of  himself  and  his  heirs-at-law  in  any 
order  in  which  he  chooses  to  place  these  heirs,  provided  he  does  not 
go  beyond  them  to  strangers,  and  that  he  is  entitled  to  require  his 
charter  to  be  assignable,  and  to  assign  it  before  infeftment  to  any 
person  he  pleases,  and  to  the  heir  of  that  person,  and  that  such 
assignee  has  a  right  as  broad  as  his  author,  and  may  require  of  the 
superior  a  charter  in  favour  of  himself  and  his  heirs-at-law  in  any 
order  he  chooses  ;  and  that  the  heirs  of  either  the  purchaser  or  his 
assignee  are  entitled  to  enter  on  payment  of  relief  only. 

A  superior  is  not  bound  to  enter  a  corporation,  because  a  corpora-  Emtbt  of  a 
tion  never  dies,  and  by  the  entry  of  it,  therefore,  his  rights  would  be  ^"^*^'"<^"- 
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The  Statute  1592,  cap.  138,  was  passed  to  prevent  injury  to  third  Against  imsek. 
parties  upon  the  renewal  of  rights  by  the  vassals  inserting  boundaries  todkdIw^'*^ 
advantageous  to  themselves.     This,  however,  has  been  found  to  apply  Act  1592, 
only  where  the  renewal  of  the  investiture  is  in  favour  of  the  vassal  ^*  ^^' 
himself,  and  not  where  the  charter  is  granted  to  a  stranger  upon  the 
resignation  of  the  vassal,  whose  warrandice  is  necessarily  a  security 
against  the  insertion  of  lands  not  truly  embraced  in  the  title  ;  Credi-  M.  21743. 
tors  of  TiUycoultry  v.  Murray,  5th  December  1701. 

On  applying  for  an  entry  the  vassal  must  produce  his  predecessor's  Vassal  apply- 
titles ;  and  he  is  bound  also  to  make  a  full  production  of  the  previous  must  produce 
titles.    When  the  vassal  is  a  singular  successor,  production  of  his  titles. 
sasine  in  the  declarator  of  non-entry  is  not  suflScient,  unless  the  ^^"''»  "**  ^' ^^* 
warrant  also  is  produced ;  and,  where  the  sasine  proceeded  upon  a 
charter  and  two  assignations,  production  of  the  charter  and  one  of 
the  assignations  was  held  insufficient ;  Maconochie  v.  Oovemors  of  14  D.  813. 
Trinity  Hospital,  29th  May  1852.*     Sometimes  the  amount  of  the 
reddendo  does  not  appear  on  the  face  of  the  title,  but  is  determined 
by  the  usage  which  has  taken  place,  and  this  is  a  rule  conclusive 
against  a  vassal  who  cannot  or  does  not  make  a  full  production  so 
as  to  instruct  that  he  is  erroneously  charged  ;  Earl  of  Mansfield  v.  9  S.  739. 
Trustees  of  Scones  Lethindy,  14  th  June  1831. 

When  there  is  a  defect  in  the  previous  title,  or  arrears  of  feu-duties  Novodamus. 
or  casualties  remaining  due  to  the  superior,  the  vassal  may  apply 
for  a  charter  or  clause  of  novodamus,  which  secures  him  against 
the  defect  of  the  right  as  regards  the  superior,  and  from  liability 
for  the  arrears,  because  novodamus  has  the  effect  of  an  original 
right,  and  implies  a  discharge  of  bygone  duties.  The  clause  of 
novodamus  may  contain  a  first  grant  as  well  as  the  renewal  of  a 

*  The  production  referred  to  in  this  case  was  the  production  by  the  superior  of  his  title  Pboduction  of 
to  the  dominium  directum  in  order  to  establish  his  right  to  insist  in  an  action  of  declarator  superior*s 
of  non-«ntry.    The  case  illustrates  the  doctrine,  that,  although  it  may  be  a  safe  proceeding  titles. 
for  an  intending  vassal  to  take  an  entry  from  a  party  who  has  a  recorded  infeftment  in  the 
superioritj — sec  the  cases  of  Gibson- Oraig  and  Jnn^*,  referred  to,  avproj  p.  813 — ^yet  where 
the  snperior  has  not  been  recognised  by  the  vassal  or  his  author,  he  is  not  entitled  to  the 
remedies  of  a  superior  in  order  to  compel  an  entry,  without  the  production  of  a  good  feudal 
title  in  his  own  person,  the  mere  sasine  being  insufiBcient  without  its  warrants.     The  autho- 
rity of  Lord  Stair  is  express  in  regard  to  the  distinction  between  the  case  of  the  superior  ii.  4.  6.  and 
from  whom  the  right  of  a  vassal  or  his  predecessor  flows,  and  the  case  of  one  who  has  not  ii*  11>  29. 
been  acknowledged  as  superior  by  the  vassal's  taking  an  entry  from  him.     In  the  former 
case,  the  superior  need  not  instruct  his  right,  and  the  vassal  disclaims  at  his  peril ;  but  this 
does  not  hold  in  the  latter.    Thus  Bankton  lays  it  down  (ii.  11,  24) — "  Where  the  pursuer 
**  is  singular  Mucceasor  in  the  gyperiorityj  he  will  be  obliged  to  produce  his  progress  thereto 
"  before  the  defender  be  bound  to  answer,  unless  the  defender  has  formerly  owned  his  right 
"  by  taking  charters  from  him."    "  And  so  accordingly  it  was  decided,  H.  Qweensferry^  M.  3557. 
**  18th  January  1681,  which  differs  in  this  respect  from  the  pursuer's  authority  oflnnes, 
**  ntproj  where  the  vassal  or  his  author  had  once  recogpaised  the  pursuer  as  superior,  by 
"  taking  an  entry  from  him,*'—- />er  Lord  Iyort  in  Note  to  Interlocutor,  in  case  referred  to 
|n  the  text. 
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While  the  vassal  is  at  liberty  to  subdivide  his  feu,  that  ddes  not  Liabilitt  fob 
infringe  upon  the  right  of  the  superior  to  have  his  returns  and  casu-  dotimI  w^ms 
alties  adequately  secured.     Although,  therefore,  the  feu-duty  and  ^^^  divided. 
composition  may  be  apportioned  among  different  disponees,  the  supe- 
rior is  entitled  to  have  every  one  of  them  made  ultimately  liable  for 
the  cumulo  feu-duties  and  casualties,  he  being  bound,  on  the  other 
hand,  to  grant  upon  payment  an  assignation  of  the  claim,  in  order  to 
enable  the  feuar  who  pays  to  operate  his  relief  against  the  others  for 
their  proportions.     The  terms  of  a  clause  for  giving  effect  to  this 
arrangement  were  carefully  adjusted  in  the  case  of  Wemysa  v.  Thorn- 14  S.  233. 
son,  19th  January  1836.     When  the  superior,  however,  has  consented 
to  an  apportionment  of  the  feu-duty,  the  reservation  of  his  recourse 
for  the  full  amount  against  the  proprietor  of  each  of  the  subdivided 
parts,  although  sufficient  to  enable  him  to  recover  arrears  due  by  other 
portioners,  is  not  effectual  to  authorize  a  declarator  of  irritancy  ob  non 
soltUum  canonem.    That  is  a  penal  action,  and  the  Statute  authorizes 
it  only  in  relation  to  the  full  feu-duty.   The  superior's  remedy,  there- 
fore, as  regards  each  of  the  parties  who  is  not  in  arrear  himself,  is 
confined  to  personal  action  and  diligence,  and  poinding  of  the  ground  ; 
Knight  v.  CargiU,  2d  July  1846.  SD.  991. 

When  an  entry  has  been  obtained,  the  charter  operates  to  the 
Iieir  as  an  implied  discharge  of  all  former  feu-duties ;  Oibson  v.  M.  6500. 
Scottj  2d  February  1739  ;  Incorporation  of  Tailors  of  Glasgow  v.  18D.  1073. 
Blackie,  11th  June  1851.  And  we  have  already  seen,  that  it  pro- 
duces the  effect  of  fixing  by  its  own  terms  the  destination  to  heirs, 
other  destinations  contained  in  latent  personal  fees  being  thereby 
sopite. 

In  conclusion  upon  this  subject,  it  remains  only  to  observe,  that 
the  casualty  of  non-entry  is  not  purged  by  taking  out  a  precept  or 
charter,  unless  it  is  followed  by  sasine ;  Hay  v.  Auchnames,  23d  M.  9291. 
March  1630. 

Mode  of  forcing  an  entry. — We  are  now  to  consider  what  remedy  Mode  of 
is  available  to  the  vassal,  when  he  cannot  obtain  an  entry  through  mwEi^J 
the  refusal  or  delay  of  the  superior,  or  tl)e  imperfection  of  the  superior's 
own  title.  There  have  been  three  great  efforts  in  the  history  of  our 
law  to  remove  the  difficulties  and  obstructions  occasioned  by  the  par- 
tiality of  the  feudal  system  to  the  interests  of  the  superior.  Before 
the  Rebellion  of  1745,  if  a  subject  superior  refused  to  enter  a  vassal, 
it  was  necessary  to  obtain  from  Chancery  three  consecutive  precepts, 
commanding  him  to  grant  the  entry.  After  failure  to  obey  these, 
similar  precepts  might  be  obtained  against  the  next  higher  or  mediate 
superior,  and  upon  his  failure  in  like  manner  the  successive  over- 
lords might  be  charged,  until  the  vassal  reached  the  Crown,  by  whom 
an  entry  is  never  refused.   This  troublesome  and  expensive  procedure 
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Statute,  the  annual  returns  being  in  very  many  instances  elusory. 
Hence  arose  great  difficulty  and  inconvenience  in  obtaining  entries, 
for,  after  the  superior's  death,  there  was  no  sufficient  substantial 
interest  remaining  to  the  heir  to  induce  him  to  incur  the  expense  of 
making  up  a  title.  It  was  to  remedy  these  inconveniences  that  the 
provisions  of  the  Lands  Transference  Act  were  directed,  in  so  far  as  io&  n  vict. 
they  gave  increased  facility  in  obtaining  entry  from  the  superior.  «•  48. 
This  facility  is  created  in  two  ways  : — 1  st,  By  making  it  compulsory 
to  grant  charters  of  confirmation ;  and  2dly,  By  enabling  the  vassal 
more  readily  to  resort  to  the  over-superior,  and  providing  for  the 
temporaiy  or  permanent  forfeiture  of  the  immediate  superiority,  or 
for  the  relinquishment  of  it  by  the  immediate  superior. 

Compulsory  confirmation  is  enacted  by  the  6th  section;  and  the  ].  Compulsory 
benefit  is  provided  to  parties  infeft  upon  four  different  kinds  of  war-  cohpirmatioh 
rant.  It  is,  therefore,  available  only  to  a  party  infeft ;  and  confir-  only  wuebe 
niation  under  the  Statute,  therefore,  is  clearly  incompetent  before  ^^^"  wfeft, 
infeftraent.  The  different  warrants  are  these: — (1.)  Conveyance 
from  the  last-entered  vassal.  (2.)  Conveyance  from  one  whose  own 
title  is  capable  of  being  made  public  by  confirmation.  In  either  of 
these  cases,  the  disposition  must  contain  an  obligation  to  infeft  a  fn6, 
or  an  obligation  to  infeft  a  me  vel  de  me.  It  would  appear,  therefore, 
that  confirmation  is  incompetent,  where  the  manner  of  holding  is  not 
mentioned.*  (3.)  Decree  of  special  service.  (4.)  Decree  of  adjudica- 
tion or  sale  with  warrant  of  infeftment.  On  production  of  his  sasine, 
and  any  one  of  these  warrants,  the  party  may,  by  applying  to  the 
Lord  Ordinary  on  the  Bills  (showing  in  his  application  the  terms  and 
conditions  of  the  holding),  obtain  warrant  for  letters  of  horning  to 
charge  the  superior  to  grant  confirmation  in  the  same  way  as  the 
like  diligence  is  used  for  compelling  entry  by  resignation.  The  party 
is  to  tender  the  duties  or  casualties,  and  the  superior  must  grant  the 
charter,  or  show  grounds  for  his  refusal  in  a  suspension.  The  superior 
may  insert  in  the  charter  the  tenendas,  the  reddendo,  and  all  other 
clauses  and  conditions  of  the  former  charters,  if  not  already  on  the 
record  or  duly  referred  to  in  the  title  ;  but,  if  such  clauses  and  con- 
ditions are  already  inserted  or  referred  to,  then  the  charter  may  not 
contain  them  without  the  vassal's  consent. 

The  above  remedy  will,  of  course,  be  effectual  only  where  the  2.  Pkocsdure 
superior  is  infeft.    When  the  superior's  title  has  not  been  completed,  ^^^^^dee*^ 
the  Statute  allows  two  lines  of  procedure,  accommodated  to  tlie  Laxds  Teaks- 
greater  or  less  value  of  the  superiority.  whem^bw^ 

When  the  reddendo  does  not  exceed  £5  a  year,  the  right  of  supe-  rioe  not 
riority  may  be  absolutely  forfeited.  The  procedure  prescribed  with  this  ^^'^ "^heke 
view  is  an  application  to  the  Lord  Ordinary  on  the  Bills  for  an  order  reddendo  doee 
on  the  superior  within  thirty  days  (sixty  if  in  Orkney  or  Shetland,  "^  ""ed 

*  See  note,  p.  623,  ii'pra. 
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the  superiority  in  favour  of  the  petitioner  and  his  heirs.  Of  this 
relinquishment  the  petitioner  may  himself,  or  by  his  counsel,  accept. 
But  he  is  not  compelled  to  accept,  and  he  may,  if  he  prefers  it,  refuse 
the  relinquishment,  and  enter  with  the  Crown  or  the  over-lord.  If 
he  accepts,  the  authority  of  the  Lord  Ordinary  is  interponed,  and  the 
right  of  superiority  becomes  extinguished,  so  that  thenceforth  the 
petitioner  shall  hold  of  the  superior  of  the  relinquished  superio- 
rity. By  the  decree  the  petitioner  obtains  warrant  to  apply  to  the 
over-lord  as  now  the  immediate  superior  ;  and  the  charter  for  the 
renewed  investiture  must  in  this  case  contain  the  t&nendas  and  red- 
dendo of  the  relinquished  superiority.  By  the  20th  section  of  the 
Statute,  the  judgment  of  the  Lord  Ordinary  in  these  proceedings  is 
subject  to  review,  but,  if  not  reclaimed  against,  it  is  final,  and,  if  it 
is  reclaimed  against,  the  judgment  of  the  Court  is  final  without 
appeal 

The  effect  of  the  investiture  obtained  by  forfeiture  or  relinquish-  Effect  of  de- 
ment  is  distinctly  defined  by  the  Act  (§  12),  in  conformity  with^^rru^s 
feudal  principles,  to  be  the  same  as  if  the  superior's  heir  had  made  «""nqui8h- 
up  titles,  and  conveyed  the  superiority  to  the  petitioner,  and  the  biobitt. 
latter,  after  completing  his  title  to  it,  had  consolidated  the  separate 
rights  of  superiority  and  property  now  in  his  person  by  resignation 
ad  remanentiam.    In  consistency  with  this  it  is  enacted,  that  the 
interests  of  the  over-superior  shall  not  be  extended,  his  rights  remain- 
ing the  same  as  if  the  superior's  heir  had  entered  and  continued  his 
vassal. 

Upon  losing  the  superiority  by  forfeiture  or  relinquishment,  the  §  13. 
heir  is  entitled  to  the  value  of  it  under  deduction  of  expenses,  and 
the  receipt  of  the  value  does  not  infer  representation  beyond  its 
amount. 

Forfeiture  and  relinquishment  are  made  competent,  notwithstanding  §  14. 
prohibitions  against  subinfeudation,  or  either  estate  being  entailed. 
When  the  superiority  is  entailed,  the  price  is  to  be  applied  in  terms 
of  the  Lands  Consolidation  (Scotland)  Act,  1845  ;  and,  when  the 
vassal's  estate  is  entailed,  the  price  paid  for  the  superiority  is  to  be 
held  and  treated  as  an  entailer's  debt. 

[The  Titles  to  Land  Act,  1858,  introduces  a  new  and  simple  form  of  pro-  Mode  ofke- 
cedure  for  reliDquisbing  and  extinguishing  mid-superiorities,  to  which  the  ""Q'^'^h*"® 
superior,  mid-saperior,  and  vassal,  are  all  parties,  and  by  which  the  vassal  is  uxobb  Titlbb 
substituted  in  the  place  of  the  mid-superior  without  any  judicial  procedure,  '^  ^^^o  Act, 
and  whether  the  title  of  the  mid-snperior  be  completed  or  not. 

The  23d  section  provides,  that  it  shall  be  competent  for  any  subject  supe- 
rior to  relinquish  in  favour  of  his  immediate  vassal  his  right  of  superiority, 
by  granting  a  deed  of  belinquishmrnt  in  the  form  of  schedule  (N)  No.  1. 
By  this  deed  the  granter,  who  is  designed  as  superior  of  the  subjects  which 
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grees  of  its  removal  from  that  fountain-head  of  feudal  rights.  There 
is  a  variety,  however,  in  the  mode  of  granting  entries  to  Crown 
vassals,  consisting  in  the  procedure  by  which  the  investiture  is 
renewed,  and  the  terms  upon  which  it  is  granted.  The  difference  is 
thus  one  of  form  and  detail  merely,  the  principles  upon  which  these 
rights  depend  being  the  same  as  in  all  other  feudal  dependencies. 
But  it  is  necessary  for  the  Conveyancer  to  be  acquainted  with  the 
peculiarities  referred  to,  and  we  proceed,  therefore,  to  explain  the  mode 
of  expeding  Crown  charters,  showing,  first,  the  procedure  which 
obtained  before  the  alterations  introduced  by  the  recent  Statute,  and, 
afterwards,  that  which  must  now  be  observed.  A  knowledge  of  the 
former  practice  is  required,  in  order  to  test  the  authenticity  of  titles 
expede  under  it  The  importance  of  this  was  strikingly  illustrated 
upon  the  trial  of  a  party  claiming  the  title  of  Earl  of  Stirling  by  the 
Court  of  Justiciary  in  1839,  a  full  report  of  which  was  prepared  by 
Professor  Swinton.  The  charge  was  the  alleged  forgery  of  a  Scotch 
charter,  the  evidence  relied  upon  being,  in  part,  proof  by  Crown 
officers  and  experienced  Conveyancers  of  a  want  of  conformity  in  the 
document  with  the  practice  and  regulations  in  regard  to  expeding 
and  sealing,  without  which  no  authentic  writ  of  the  description  could 
have  been  obtained. 

Every  Crown  Grant  formerly  proceeded  upon  a  Signature — a  writ  i.  Former 
deriving  its  name  from  its  bearing  the  Sovereign's  Signature,  or  other  ^/*^<^*<^*'  '^ 
equivalent  Royal  Warrant     Anciently  it  appears  that  the  Sovereign  Crown  chak- 
was  accessible  to  the  solicitation  of  private  parties ;  and  the  Crown  '^^"■* 
property  was  encroached  upon,  and  injured,  by  warrants  thus  granted 
without  inquiry.     It  was,  therefore,  ordained  by  the  Statute  1555, 1656,  c.  20. 
cap.  20,  that  no  Signature  should   be  presented  but  through  the 
King's  ordinary  officers.    The  Barons  of  Exchequer  acted  as  commis- 
sioners for  the  Crown  in  examining  and  passing  Signatures,  until 
their  duties  were  transferred  to  Judges  of  the  Court  of  Session. 

In  order  to  obtain  a  Crown  charter,  there  must  be  a  warrant  from  Warrant 
the  vassal,  as  in  the  case  of  a  subject  superior.     That  warrant  may  ^^^^  vashal 

*'    NECKSSARY 

consist  of  any  of  the  writs,  voluntary  or  judicial,  which  wo  have 
reviewed  as  affecting  a  transmission  of  the  feu  ;  and  the  nature  of 
the  charter  is  determined  by  the  same  feudal  principles  as  in  the 
cases  we  have  examined.  If  the  applicant  has  a  personal  title  with 
a  procuratory  from  the  last-entered  vassal,  he  obtains  a  charter  of 
resignation ;  if  he  be  infeft  upon  that  vassal's  warrant,  a  charter  of 
confirmation.  Where  his  author  was  infeft  base,  he  may  either  take 
infeftment,  and  obtain  charter  of  confirmation,  or  obtain  warrant  of 
infeftment  from  the  Crown  in  a  charter  of  resignation  and  confirma- 
tion, divesting  the  last  vassal  by  confirmation  of  his  disponee's  infeft- 
ment and  of  the  infeftments  of  all  subsequent  disponees  down  to  the 
author  of  the  applicant,  so  as  to  make  resignation  upon  his  warrant 
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were  abolished  by  the  Act  20  Geo.  ii.  Its  remaining  effects  are  to  Effbotb  of 
carry  mills,  harbours,  and  ports,  ferries,  and  their  customs,  etc.,  which 
are  not  comprehended  under  parts  and  pertinents  in  an  ordinary 
charter.  The  right  of  barony  also  implied,  what  might  also  be  ob- 
tained by  a  special  clause,  viz.,  the  right  of  union,  which  was  valuable 
before  the  recent  Infeftment  Act,  in  authorizing  one  sasine  for  dis- 
contiguous subjects.  As  the  right  of  barony  imported  privileges  so 
valuable,  it  could  only  be  granted  upon  a  petition  to  the  Treasury ; 
and,  when  it  had  been  granted,  lands  might  be  added  to  it  in  subse- 
quent charters.  The  Barons  were  entitled  to  grant  a  disjunction 
from  the  barony  in  favour  of  a  party  who  had  purchased  part  of  it 
It  is  necessary  to  keep  in  view,  that,  notwithstanding  the  privilege 
of  single  infeftment  by  union  implied  or  expressed,  registration,  if 
not  made  in  the  general  record,  was  necessary  in  each  particular 
register  proper  to  any  part  of  the  lands. 

The  mode  of  expeding  signatures  is  to  be  found  in  the  Juridical  1 472, 3d  Edn. 
Styles.  It  was  shortly  this : — A  note  having  been  lodged  of  the  Fobmer  mode 
name  of  the  party  and  of  the  lands,  the  signature,  indorsed  by  the  ughatures. 
Writer  to  the  Signet  who  had  prepared  it,  was  left  with  an  ofScer 
called  the  Presenter  of  Signatures.  It  was  afterwards  revised  by  one 
of  the  Barons,  and  subsequently  by  one  of  the  Judges,  substituted  in 
their  place,  who  along  with  the  writer  compared  the  description  and 
reddendo  with  the  former  charter  or  retour,  the  title-deeds  being  pro- 
duced. When  found  correct,  it  was  signed  by  the  revising  Baron  on 
the  back  and  on  every  page  but  the  last,  which  was  afterwards  signed 
by  the  whole  Barons.  Then  the  composition  was  struck  in  the  way 
presently  to  be  explained,  marked  on  the  signature  by  the  Baron, 
and  paid  to  the  Receiver- General.  On  the  last  day  of  term  resigna- 
tion was  made  in  the  hands  of  the  Barons  by  a  macer  of  Court  on 
behalf  of  the  last  vassal,  using  a  pen  as  in  place  of  staff  and  baton. 
The  signature  thus  revised  was  signed  by  the  Presenter  of  Signatures, 
and  given  to  the  King's  Remembrancer  for  registration  in  the  Exche- 
quer records.  It  was  then  taken  to  the  office  of  the  Great  Seal,  and 
stamped  at  the  top  with  the  cachet,  which  was  a  seal  bearing  ayac- 
aimile  of  the  Royal  Signature.  The  cachet  sufficed,  when  the  grant 
was  merely  a  renewal,  but  the  Royal  Superscription  was  necessary 
when  the  charter  contained  any  new  grant  or  privilege. 

The  signature  thus  completed  was  the  warrant  for  a  precept  under  Precbit  umdkb 
the  Signet.  This  precept  contained  in  Latin  the  whole  tenor  of  the  '^"'  »"«"""• 
signature,  with  which  it  required  to  preserve  an  exact  conformity. 
It  was  directed  to  the  Keeper  of  the  Great  Seal,  and  formed  the  only 
legal  warrant  to  the  Director  of  Chancery  to  prepare  the  charter, 
the  intei  mediate  precept  under  the  Privy  Seal,  which  was  formerly 
necessarv,  having  been  dispensed  with  by  49  Geo.  iiL  cap.  43, 
§13. 
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and  contained  in  a  schedule  subjoined  to  it.     The  form  of  resignation  §  17. 
is  expressly  abolished. 

When  the  applicant  desired  to  obtain  a  clause  of  novodamus,  which  Clause  of 
was  formerly  inserted  chiefly  in  order  to  protect  against   previous  Cbo^^^^" 
feudal  delinquencies,  it  was  necessary  to  petition  the  Crown,  and  to  *"*«• 
produce  a  search  of  the  records  for  forty  years,  to  show  that  the  Crown 
would  not  be  prejudiced,  and  in  this  case  the  warrant  required  the 
Sovereign's  Superscription  after  a  report  by  the  Barons.     Now,  in 
order  to  grant  of  novodamiLSy  the  party  must  obtain  the  consent  of 
the  Commissioners  of  Woods  and  Forests,  or  any  two  of  them,  and 
produce  such  consent  to  the  Presenter  of  Signatures,  and  the  charter 
cannot  be  sealed  without  the  Sign-manual  of  Her  Majesty,  and  the 
signatures  of  three  Commissioners  of  Her  Majesty. 

[The  Titles  to  Land  Act,  1858,  contains  provisions  for  the  granting  of  Cbowm  writs. 
Crown  writs  of  confirmation  and  resignation  similar  to  those  noticed  above, 
anthorized  to  be  granted  by  subject  superiors. 

The  procedure  in  applying  for  writs  of  confirmation  or  resignation  is  the 
same  as  was  necessary  in  applying  for  a  Crown  charter  of  confirmation  or  re- 
signation. 

Where  the  Presenter  of  Signatures  is  satisfied  that  the  party  applying  Coxfirmatiox. 
would  be  entitled  to  a  charter  of  confirmation,  he  is  to  direct  a  writ  of  con-  21  &  22  Vict, 
firmation,  in  or  as  nearly  as  may  be  in  the  form  of  schedule  E,  to  be  written  ^*  ^  '  ^ 
on  the  deed  or  instrument  desired  to  be  confirmed.     The  writ  is  then  to  be 
signed  by  the  Presenter  of  Signatures,  and  the  amount  of  fees  exigible  in  the 
ofiSce  of  Presenter  of  Signatures,   and  the  duties  and   casualties  payable 
in  Exchequer  are  to  be  marked  on  the  deed  or  instrument,  and  certified 
by  the  signatures  of  the  Presenter  of  Signatures  and  the  Auditor  of  Ex- 
chequer. 

On  payment  of  these  fees  and  duties,  the  deed  or  instrument  so  confirmed 
is  to  be  officially  transmitted  to  the  Director  of  Chancery,  who,  or  his  deputy 
or  substitute,  is  to  enter,  in  a  book  to  be  kept  for  the  pnrpose,  and  entituled, 
'*  The  Eegister  of  Confirmations  and  Besignations,''— (1.)  The  leading  name 
or  names,  or  other  short  distinctive  description  of  the  subjects  confirmed ; 
(2.)  The  date  of  recording  the  deed  or  instrument  confirmed ;  (3.)  The 
register  in  which  it  is  recorded ;  (4.)  The  name  of  the  party  in  whose  favour 
the  writ  of  confirmation  is  granted  ;  (5.)  The  date  of  the  confirmation  ;  (6.) 
The  name  of  the  last-entered  vassal ;  (7.)  The  date  of  his  entry. 

The  deed  or  instrument  so  confirmed  is  then  to  be  delivered  to  the  party 
or  his  agent.  The  confirmation  so  granted  is  declared  to  be  as  effectual  as  a 
charter  of  confirmation,  according  to  the  previous  practice,  and  to  confirm  all 
the  prior  deeds  or  instruments  necessary  to  be  confirmed  in  order  to  com- 
plete the  investiture  of  the  party  obtaining  the  confirmation, 
i  Where  a  charter  is  expede,  it  is  now  competent  to  refer  to  the  tenendas  and 
reddendo^  as  contained  in  any  prior  charter  or  other  writ  recorded  in  a 
public  register;  21  &  22  Vict.  c.  76,  §  10, 
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Rbsioration.  The  procedure  for  obtaining  a  writ  of  resignation  is  the  same  as  abo?e 
21  &  22  Vict,  mentioned  in  regard  to  a  writ  of  confirmation,  with  this  exception,  that  u 
c.  76,  §  8.         ^Q  ^QQ^  Qjj  which  it  is  engrossed  is  not  a  deed  recorded  in  the  register  of 

sasines,  the  second  and  third  particulars  required  to  be  entered  in  the  ^  Be* 
*^  gister  of  Confirmations  and  Resignations"  are  inapplicable. 

In  a  Crown  charter  of  resignation  the  tenendas  and  reddendo  maj  be 

referred  to  as  above,  and  a  precept  of  sasine  is  now  unnecessary. 

Writ  of  inybs-      Where,  in  the  case  of  a  relinquishment  of  superiority,  the  Crown  or  Prince 

nruRB  wHERB   Qf  Scotland  is  the  over-superior,  the  writ  of  investiture  is  to  be  obtained  in 

sDPBRioB.  the  same  way  as  a  writ  of  confirmation.     The  party  applying  for  the  writ  is 

§  24.  to  lodge  in  the  office  of  the  Presenter  of  Signatures  a  draft  of  the  proposed 

writ,  in  the  same  manner  as  when  a  Crown  charter  or  precept  is  applied  far. 

The  deed  of  relinquishment,  with  the  acceptance  and  writ  of  investitnie 

thereon,  is  then  to  be  officially  transmitted  to  the  Director  of  Chancery,  aod 

recorded  in  the  same  manner  in  which  Crown  charters  are  recorded,  and  is 

to  be  delivered  to  the  vassal  on  payment  of  the  fees  for  recording  a  chtrter 

in  Chancery. 

Seals  not  now     By  §  32,  it  is  declared  to  be  no  longer  necessary  to  append  the  seal  appointed 

APPENDED.        Y)j  the  Treaty  of  Union,  to  be  kept  and  used  in  Scotland,  in  place  of  the 

5  ^^*  Great  Seal,  to  any  charter  from  the  Crown,  or  the  Prince's  Seal  to  any  charter 

from  His  Royal  Highness,  unless  the  receivers  of  such  charters  require  focfa 
seal  to  be  appended,  and  the  statement,  that  the  same  is  accordingly  ap- 
pended, is  to  be  omitted  in  future,  unless  where  the  same  is  actoallf 
appended.] 

The  Precept  from  Chancery. 

Wlien  the  ancestor  of  a  Crown  vassal  has  died  publicly  infeft,  and 

without  leaving  any  warrant  for  the  entry  of  his  heir,  the  heir,  after 

being  served,  has  it  in  his  power  to  obtain  infeftment,  by  procuring  a 

warrant  called  a  precept  from  Chancery,  which  is  similar  in  its  nature 

1.  Old  FORM  OF  to  a  precept  of  dare  constat  by  a  subject  superior.     The  form  used 

c'^uicERY^**   before  the  Crown  Charters  Act  is  given  in  the  Juridical  Styles    It 

was  addressed  to  the  Sheriff  of  the  county  where  the  lands  lay,  and, 
when  the  lands  lay  in  several  counties,  to  the  Sheriff  of  that  in  whid 
Erek.  Inst  ii.    the  heir  intended  to  take  his  sasine.     It  proceeded  upon  a  narratiTe 
^'  ^'  of  the  retour  of  the  special  service,  embracing  the  description  of  tbc 

lands  with  a  reference  to  the  past  charter,  the  clause  of  union,  and 
the  other  heads  of  the  brief,  and  it  concluded  with  a  command  to 
give  sasine,  taking  security  for  the  retour-duties  due  to  the  Crown,  d 
which  the  amount  was  specified.  The  effect  of  this  precept  was 
expressly  limited,  so  that  it  could  not  be  used  afler  the  term  next 
subsequent  to  its  date,  because  the  retour-duties  are  enlarged  bj 
lapse  of  the  term.  By  an  ancient  custom  the  Sheriff  was  entitled  to 
an  ox  as  his  fee  for  the  infeftment,  called  the  sasine  ox,  which  vas 
latterlv  converted  into  a  sum  of  money.     But  the  vassals  of  Church 
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lands  not  exceeding  £200  Scots  were  exempt  from  payment  of  the 
sasine  ox.  The  privilege  of  the  Sheriff  to  grant  infeftment  upon  the 
precept  from  Chancery  is  abolished  by  the  Infeftment  Act,  §  6, 8  &  9  Vict 
which  provided,  that  the  precept  might  be  addressed  to  any  notary-  ^'  ^' 
public,  but  should  be  void  unless  the  sasine  be  recorded  before  the 
next  term.  Compensation  is  provided  by  this  enactment  to  the 
Sheriffs  and  Sheriff-clerks  then  existing,  as  long  as  they  shall  con- 
tinue in  office. 

The  old  mode  of  infeftment  is  continued  by  the  Crown  Charters  2.  New  fokm. 
Act,  with  some  change  in  the  procedure  and  form.     When  the  heir  lO  &  ii  Vict, 
has  been  served  in  special,  he  is  to  lodge  with  the  Presenter  of  Sig-  ^' 
natures  the  retour  or  decree  of  the  service,  with  a  draft  of  the  precept 
which  he  desires,  prepared  by  a  Writer  to  the  Signet     The  form  of 
the  new  precept  is  substantially  the  same  as  before,  the  heads  of  the 
brief  being  omitted,  and  the  command  directed  to  any  notary-public 
instead  of  the  Sheriff.     Along  with  the  draft,  and  a  note  praying  for 
the  precept,  the  last  charter  and  other  titles  must  be  lodged.     The 
draft  is  revised  by  the  Presenter  with  the  same  right  of  appeal  as  in  §  is. 
the  case  of  a  charter,  and  his  docquet,  or  the  judgment  of  an  Exche- 
quer Judge,  is  a  sufficient  warrant  to  the  Director  of  Chancery  to 
prepare  and  issue  the  precept,  which  is  valid,  provided  the  dues  and 
composition  be  paid  before  it  is  issued. 

A  very  important  change  in  the  law  is  introduced  in  the  19th  sec-  Preovft  may 
tion,  which  enacts  that  a  precept  from  Chancery  may  be  granted  on  "®^  ""  m8ubi> 

'  ,  -I  .  %f  *f  O^  ON  PBODUCTION 

production  of  a  decree  of  general  service,  and  that  the  infeftment  of  genbkal 
following  upon  the  precept  so  issued  shall  be  valid.     A  record  of  S'oJ*^*' 
precepts  is  appointed  to  be  kept  in  Chancery,  extracts  from  which 
are  to  make  faith  in  every  case  except  improbation. 

The  convenient  mode  of  entry  by  charter  of  confirmation  and  pre- 
cept, combined  in  one  deed,  may  now  be  obtained  from  the  Crown 
under  the  2l8t  section  of  the  Act.^ 

Reference  has  already  been  made  to  that  portion  of  the  Crown  Exm  of 
property  in  Scotland  which  is  appropriated  to  the  Prince  of  Wales.  J;*»^"  o'  to" 
When  there  is  no  Prince,  the  vassals  of  the  Principality  receive  their  of  Sootulmd. 
entry  from  the  Sovereign,  as  King,  Prince,  and  Steward  of  Scotland, 
and  the  signature  formerly,  and  consequently  the  draft  charter  now, 
must  be  framed  throughout  as  granted  by  the  Sovereign  in  that  cha- 
racter.    When  the  Prince  is  under  age,  the  charter  is  granted  by  the 
Sovereign  as  his  administrator-in-law.     Formerly,  when  the  Princi- 
pality was  separate,  the  Barons  held  a  separate  commission  from  the 
Prince  to  manage  his  affairs  in  Scotland,  and  to  receive  resignations, 
and  grant  new  infeftments.     The  signatures  passed  in  Exchequer  as 
in  Crown  grants.     The  precept  was  sealed  with  the  Prince's  Signet  in 

*  Under  the  Titles  to  Land  Act,  §  11,  precepts  from  Chancery  and  writs  of  (dare  constat 
now  operate  confirmation  of  all  the  deeds  necessary  to  he  confirmed. 
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Entby  of  Exchequer,  and  formed  a  warrant  to  Chancery  for  writing  the  charter 
Pk"cipality"*  which  passed  the  Great  Seal  in  Exchequer.  The  signature  was  re- 
OP  Scotland^  corded  in  Exchequer,  and  the  charter  in  Chanceiy,  but  in  separate 
^'^'^  books  from  those  of  the  Crown  vassals.     The  procedure  prescribed  by 

the  Crown  Charters  Act  expressly  applies  to  lands  held  of  the  Prince, 
as  well  as  of  the  Crown  ;  and  a  note  in  the  schedule  directs  the  ne- 
cessary alterations  when  there  is  a  Prince,  the  charter  being  then  in 
name  of  the  Prince,  or  of  His  Majesty  as  his  administrator-in-law ; 
and  it  is  provided  by  §  34,  that  the  Prince  may  appoint  his  ovn 
Presenter,  and  a  grant  of  novodamus  can  only  be  issued  upon  the 
Sign-thanual  of  the  Prince  when  he  is  of  full  age. 

By  the  former  practice  all  Crown  grants  were  in  Latin.     Charten, 
i  25.  precepts  from  Chancery,  and   sasines  are  now  appointed  to  be  in 

English. 

Conditions  irritant  and  resolutive  of  entails,  as  well  as  burdens  io 
ii  26,  27.         other  titles,  may  now  be  preserved  in  effect,  when  already  inserted  in 

the  records,  by  reference  to  such  insertion. 

Supra,  p.  S06.  [The  short  form  of  precept  of  dare  constat  mentioned  above  is  now  appli- 
cable to  the  entry  of  heirs  with  the  Crown.  The  heir  may  reqnire  the  Ciuvn 
to  grant  such  writ,  provided  (1.)  that  he  shall,  if  required,  produce  a  charter 
or  other  writ,  showing  the  ienendcu  and  reddendo  of  the  lands  in  which  hii 
ancestor  died  vest ;  (2.)  that  he  shall  pay  or  tender  snch  duties  and  case- 
alties  as  the  Crown  may  be  entitled  to  demand ;  and  (3.)  that  he  shall  pro- 
duce a  decree  of  general  or  special  service  establishing  his  right  to  socoeed 
to  the  lands. 

The  mode  of  applying  for  a  writ  is  the  same  as  when  a  precept  from  Chan- 
cery was  formerly  applied  for.  Writs  are  to  be  recorded  as  precepts  foraerlT 
were.  Precepts  and  writs  are  now  to  operate  confirmation  of  the  whole 
deeds  and  instruments  necessary  to  be  confirmed.] 

TKitifs  ox  ^}^<^  vassals  of  the  Crown  and  Prince  are  allowed  to  enter  in  soid^ 

WHICH  Crowh   respects  upon  different  terms  from  those  of  other  superiors.     If  tn 

YAMAIjB  ARfS  . 

KMTEBED.  hoir  cntors  by  decree  of  service  and  precept  from  Chancery,  he  is 

Erek.  Inst.  ii.    charged  with  the  whole  non-entry  duties,  consisting  of  the  new  extent 

or  valued  rent,  since  his  ancestor's  death,  and  also  with  the  relief. 
When  a  disponee  enters  he  is  charged  with  ten  merks,  provided  he  is 
the  heir  of  the  investiture.  If  he  be  a  singular  successor,  the  com- 
position is  one-sixth  of  the  valued  rent  as  instructed  by  the  valut- 
tion-books  in  Exchequer,  or  by  the  certificate  of  two  commissioners 
of  supply  and  the  collector  of  cess  of  the  county.  When  the  parties 
entering  are  heirs-portioners,  the  eldest  pays  as  an  heir  for  her  share, 
and  the  others  are  charged  as  singular  successors.  Where  the  right 
is  redeemable,  as  in  a  charter  of  adjudication,  the  party  has  the 
option  to  compound  either  by  the  valued  rent  or  by  a  percentage  oa 
the  principal  sum.     The  composition,  as  we  have  seen,  is  now  fixed 
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by  the  Presenter  and  the  Auditor  of  Exchequer,  and  it  is  appointed 
to  be  paid  to  the  Presenter's  clerk,  and  by  him  to  the  Director  of 
Chancery.  The  vassals  in  lands  formerly  held  of  Bishops  are  en- 
titled, by  Statutes  1690,  cap.  32,  and  1698,  cap.  11,  whether  they  be 
heirs  or  singular  successors,  to  get  their  charters  without  payment  of 
composition  when  the  valued  rent  is  under  £100. 

When  a  competition  arose  between  two  Crown  vassals,  no  preference  CoMvrnnoM 
was  given  in  respect  of  priority  in  passing  the  signature,  for  that  was  ^q^J^^" 
an  incomplete  right,  and  such  priority  could  only  be  founded  upon 
with  effect,  when  a  contending  party  had  acted  with  undue  precipita- 
tion in  urging  through  his  charter ;  Miln  v.  Powfoulis,  6th  December  M.  3028. 
1768.     The  rule  of  preference  was  the  priority  of  sealing,  because  the 
seal  first  perfects  the  confirmation.     The  date  of  sealing,  therefore, 
determines  the  priority  of  the  charter,  and,  by  Statute  1568,  cap.  56, 
the  first  right  confirmed  is  preferable ;  Lord  Cardross  v.  Van  Somnier"  M.  1337. 
dyke,  etc.,  March  1862.     By  the  Act  1661,  cap.  62,  in  order  to  pre- 
vent undue  preferences  by  adjudication,  it  was  enacted,  that  all 
comprisings  within  year  and  day  of  that  which  was  first  made  eifec- 
tual,  sliould  rank  pari  passu.    In  order  to  fix  this  rule  more  clearly, 
it  was  enacted  by  the  Act  54  Geo.  iii.  cap.  137,  §  11,  that  the  pre- 
senting a  signature  in  Exchequer,  when  the  holding  is  of  the  Crown, 
and  recording  an  abstract  of  the  signature  in  the  register  of  abbre- 
viates of  adjudication,  should  be  held  the  proper  diligence  to  make 
an  adjudication  effectual.    The  continuance  of  this  rule  is  provided 
for  in  the  recent  Statute,  which  enacts,  that  lodging  the  draft  charter  lo  &  ii  Vict, 
and  note  shall  be  equivalent  to  presenting  a  signature  in  Exchequer,  <5-  ^^  S  28. 
and  that  recording  a  copy  of  the  note  and  an  abstract  of  the  draft 
charter  shall  be  equivalent  to  recording  the  abstract  of  the  signature.* 

Formerly  charters  could  only  be  expede  during  certain  periods  of 
the  year  called  Terms  in  Exchequer.     The  public  convenience  has 
been  studied  in  the  new  arrangements,  wliich  provide,  "  that  a  charter  §  lo. 
"  may  be  applied  for,  revised,  prepared,  and  delivered,  at  any  period 
"  of  the  year,  although  it  may  not  be  term  time  in  Exchequer." 


'   BuRQAGE  Holding. 

The  constitution  and  various  modes  of  transmission  of  subjects 
held  by  the  burgage  tenure  are  peculiar  in  their  forms,  and  it  will, 

•  The  Act  54  Geo.  iii.  c.  137,  having  been  repealed,  the  Act  19  &  20  Vict.  c.  91,  §  6, 
enacts  "  that  the  lodging  of  a  Draft  Charter  and  Note  in  the  office  of  the  Presenter  of  Sig- 
"  natures  in  terms  of  10  &  11  Vict.  c.  51,  when  the  holding  is  of  the  Crown,  or  the  execnt- 
"  ing  a  charge  of  homing  against  superior?,  when  the  holding  is  of  a  subject,  and  recording 
"  a  copy  of  such  note  and  an  abstract  of  such  Draft  Charter  or  such  charge,  in  the  Register 
*'  of  Abbreviates  of  Ac^judicatious,"  shall  be  held  the  proper  diligence  necessary  to  make 
an  adjudication  effectual. 
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Charteb  of 
erection. 


n  S.  676. 


No  CASUAL- 
TIES. 

Stair,  ii.  3.  38. 

Burgage  pro- 
prietors ARE 
Crown  vas- 
sals. 

1667,  c.  27. 


1 1  S.  676. 


M.  15079. 


M.  6894. 


therefore,  be  convenient  to  examine  them  separately,  and  in  one 
view. 

Burgage  is  the  tenure  by  which  Royal  burghs  hold  their  houses 
and  lands  of  the  Sovereign.  In  a  few  instances  the  holding  is  of  a 
subject  superior,  the  burgh  having  been  a  burgh  of  barony  or  of  royalty 
before  being  erected  into  a  Royal  burgh.  Even  in  these  cases,  how- 
ever, the  liberties  and  privileges  are  holden  of  the  Crown. 

Constitution  of  Royal  burgh, — The  first  constitution  of  a  Royal 
burgh  is  by  charter  of  erection  from  the  Crown,  by  which  the  subjects 
and  privileges  are  bestowed.  This  charter  is  efiectual  without  sasine^ 
because  at  the  erection  there  is  no  person  yet  in  being  who  can 
receive  infeftment ;  Aytoun  v.  Magistrates  of  Kirkcaldy,  4th  June 
1833 ;  and  this  right  needs  no  renewal,  the  vassal  being  a  communitj, 
which  never  dies.  The  feudal  character  of  the  burgage  tenure  is 
held  by  Craig  to  be  ward-holding  with  the  community  for  vassal, 
and,  in  the  charter  of  the  burgh  of  Inverkeithing,  the  reddendo  is 
servitium  solitum  et  consuetum,  which  the  law  interprets  to  be  mili- 
tary service.  Accordingly,  the  services  of  watching  and  warding  are 
held  to  be  inherent  in  this  tenure,  and  due  within  burgh,  whether 
stipulated  or  not. 

As  the  charter  does  not  require  to  be  renewed,  so  the  holding  is 
not  subject  to  casualties,  the  vassal  never  being  in  minority,  nor 
marrying,  nor  dying. 

The  individual  proprietors  to  whom  the  burgage  property  is  con- 
veyed by  the  magistrates  are  vassals  holding  immediately  of  the 
Crown,  and  the  bailies  of  the  burgh  are  the  Crown's  bailies  for  girinj 
infeftment,  under  the  Statute  1567,  cap.  27.  The  magistrates  mav 
also  themselves  acquire  for  the  community  by  prescriptive  possession 
subjects  of  which  they  have  granted  repeated  investitures  in  farour 
of  a  party  who  had  no  possession  ;  Aytoun,  already  referred  to.  Ftmu 
the  character  of  burgh  proprietors  as  Crown  vassals  it  follows,  that, 
if  the  burgh  should  be  suppressed,  they  continue  to  hold  of  the  Crown, 
although  the  burgage  tenure  ceases  ;  Urquhart  v.  Clunes,  17th  Jan- 
uary 1758.  But,  while  the  burgh  subsists,  entry  by  the  Crown  in 
lands  held  burgage  is  incompetent,  and  a  posterior  riglit  granted  by 
the  magistrates  was  preferred  in  Countess  of  Kincardine  y.EaHof 
Mar,  February  i  686. 

Transmission  of  burgage  subjects. — This  can  only  be  effected  by  the 
intervention  of  the  superior  through  the  magistrates  as  the  Crown's 
bailies,  a  precept  of  sasine  by  a  party  infeft  in  burgh  lands  beins; 
inept.  Resignation  is,  therefore,  the  only  mode  of  entering  a  singular 
successor,  and  there  is  no  room  for  confirmation  in  burgage  subjects. 
We  have  already  referred  to  the  proper  symbols  of  resignation  as  fixed 
by  Act  of  Sederunt,  11th  February  1708,  and  subsequent  decisions 
in  conformity  with  it,  whereby  the  use  of  any  symbol  but  staff  anJ 
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baton  was  prohibited  under  sanction  of  nullity.     But  this  is  now  of 
importance  only  in  titles  anterior  to  the  recent  Burgage  Tenure  lO  &  ii  Vict. 
Statute.  ^-  ^^• 

We  shall  now  examine  the  form  of  transmission,  1.  inter  vivos,  and 
2.  to  heirs. 

1.  A  precedent  of  the  disposition  formerly  in  use  will  be  found  in  the  i.  Tranbmib- 
Style-book,  vol.  i.  p.  604,  3d  edition.     It  contained  these  clauses : —  ^^^^  ^'  ^^^^^ 

_  AOB  PROPERTY 

(1.)  The  narrative,  containing  the  consideration.     2.  The  dispositive,  inter  vivos. 
including  the  description  of  the  subjects,  the  operative  words  being  (a.)  Convey- 
tho  same  as  in  a  disposition  of  feudal  subjects.     (3.)  The  obligation  ^orBuIi^ci'** 
to  infeft,  to  be  holden  of  Her  Majesty  in  free  burgage  for  service  of  under  the  old 
burgh  used  and  wont.     (4.)  Procuratory  of  resignation,  empowering  ^^^^ 
procurators  to  compear  before  the  Lord  Provost,  or  one  of  the  bailies, 
and  resign  the  lands  into  their  hands,  as  in  the  hands  of  Her  Majesty, 
immediate  lawful  superior  thereof,  in  favour  and  for  new  infeftment 
to  be  granted  to  the  disponee.     (5.)  The  clause  of  warrandice.     (6.) 
The  clause  of  relief  of  public  burdens.     (7.)  The  assignation  to  rents 
and  writs.     (8.)  The  clause  of  deliveiy  of  writs.     (9.)  The  clause  of 
registration.     (10.)  The  testing  clause. 

The  title  of  the  disponee  was  completed  by  resignation  by  staff  and  Completion  op 
baton  in  terms  of  the  procuratory  in  the  hands  of  a  magistrate  upon 
the  ground  of  the  subjects,  and  delivery  of  sasine  by  the  magistrate  nation 
to  the  disponee  by  the  symbols  of  earth  and  stone,  and  hasp  and 
staple.  These  acts  were  embodied  in  one  instrument  under  the  hands  Town-clkrk 
of  the  town-clerk,  as  possessing,  by  the  Act  1567,  cap.  27,  the  exclu-  notI^ public. 
sive  privilege  of  acting  as  notary  in  burgage  subjects,  under  the  pain 
of  nallity.     This  rule  was  recognised  and  acted  upon  in  Dawson  and 
Mitchell  V.  Magistrates  of  Olasgoto^  14th  November  1827,  affirmed  6  S.  19 ; 
31st  March  1830.     When  the  town-clerk  is  himself  to  be  infeft,  the  a^)  ql  ^' 
Court  has  granted  warrant  to  the  Sheriff-clerk  of  the  county  to  act  as 
town-clerk  pro  hac  vice  in  expeding  the  infeftment ;  Duffy,  Magis-  2  S.  177. 
trates  0/  Elgin,  16th  January  1823.     This  privilege  of  passing  infeft- 
ments  within  burgh  is  peculiar  to  clerks  of  Royal  Burghs,  and  the 
clerk  of  a  burgh  of  regality  cannot  acquire  a  similar  privilege  by  cus- 
tom ;  Magistrates  of  Edinburgh  v.  Howat,  2d  February  1814.     But  F.  C. 
Lord  Glenlee  here  took  a  distinction  between  burghs  of  regality 
having  the  privilege  of  entering  by  hasp  and  staple  (in  which  he 
thought  the  privilege  might  be  acquired),  and  those  in  which  the 
holding  is  feudal. 

The  personal  right  of  a  disponee  of  burgage  subjects  may  be  trans-  Gonvktancjeop 
mitted  to  any  number  of  successive  acquirers  by  disposition  and  to^roaob"*^ 
assignation,  the  procuratory  of  the  party  last  entered  remaining  the  property. 
effectual  warrant,  which  is,  accordingly,  produced,  when  infeftment 
is  ultimately  taken,  along  with  the  successive  writs  by  which  the 
party  infeft  obtained  right  to  it. 
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Who  mat  oivb 
8asikb  in  buko- 
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M.  6892. 
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10  S.  199. 

Rroistkation 
of  buboaqb 

BA8INES. 


1681,  C.  11. 


10  Geo.  IV. 
c.  19. 


When  there  are  no  magiBtrates  or  town-clerk,  a  sasine  given  by  the 

SheriflF-clerk  was  sustained  in  Thomson  v.  M'Kitrick,  21st  July  1666; 

and  sasine  given  in  1653,  during  the  Commonwealth,  by  the  then 

Provost  and  a  common  notary,  was  sustained  in  respect  of  the  times ; 

Thomson  v.  M'Kitrick,  June  1662.    When  the  city  of  Ekiinburgh  was 

without  magistrates  in  1 745,  and  there  were,  therefore,  no  bailies  to 

receive  resignation  or  give  sasine,  the  Court  appointed  certain  bailies 

for  that  special  purpose,  until  a  new  magistracy  should  be  established 

in  due  course  of  law.     This  Mr.  Erskine  thinks  a  better  expedient 

than  to  have  sasine  given  by  the  Sheriff  of  the  county  ex  necessitak. 

The  usual  course  is  the  appointment  of  managers  by  the  Court  of 

Session,  until  the  corporate  rights  are  restored,  with  special  powers  to 

receive  resignations  and  grant  infefbment ;  PAt'/p,  18th  January  ]83i 

With  regard  to  registration,  burgage  sasines  are  excepted  from  the 

Act  1617,  cap.  16,  in  consequence,  it  is  supposed,  of  the  town-derb 

having  been  tolerably  regular  in  booking  the  sasines  in  their  protoeok 

This  exactness  having  sometimes  failed,  however,  the  Act  1681,  capi 

11,  was  passed,  in  terms  of  an  Act  of  Sederunt  immediately  prior  in 

date,  establishing  burgh  registers  of  sasines,  and  requiring  sasines, 

reversions,  etc.,  to  be  registered  within  sixty  days  under  pain  of 

nullity.     An  irregularity  having  crept  in,  consisting  in  the  insertioD 

of  the  docquet  in  the  register  in  an  abbreviated  form,  the  Act  10  Gea 

IV.  cap.  19,  was  passed,  sustaining  the  validity  of  instruments  tbns 

imperfectly  registered  previous  to  its  date,  but  requiring  for  the  fiitare 

that  the  notarial  docquet  should  be  introduced  at  length,  othenriie 

the  document  to  be  null. 


(6.)   COKVBY- 
ANCB  OF  BURO- 
AOB  8UHJECTB 
UNUEK  MEW 
POKlfS. 


The  forms  which  have  been  substituted  in  place  of  those  described 
are  contained  in  the  Act  10  &  11  Vict  cap.  49,  an  Act  to  facilitate 
the  transference  of  lands  held  on  burgage  tenure.     The  Statute  is 
permissive  in  its  form,  and  allows  dispositions  and  other  convejances 
10  &  11  Vict,    to  be  in  the  abbreviated  terms  contained  in  the  schedula    It  isnnne- 

0   49  _ 

Clausksop  Dis-  cessary  minutely  to  examine  the  clauses  of  the  new  form.     They  are 
poKiTioN.  in  every  respect  similar,  mutatis  mutandis,  to  those  which  we  baie 

examined  minutely  in  the  Lands  Transference  Act.  The  effect  of  tke 
clauses  is  fixed  by  §  2,  which  gives  to  the  obligation  to  infefit  and 
clause  of  resignation  the  same  peculiar  effect  as  in  the  previous  fonn. 
The  assignation  of  rents  here  has  the  same  effect  as  in  the  other 
Statute,  giving  right  to  the  rents  falling  due  after  the  term  of  entn 
specified  in  the  dispositive  clause.  In  like  manner  the  clause  of 
warrandice,  if  not  qualified,  is  to  imply  absolute  warrandice  of  the 
subjects  and  of  the  writs,  and  personal  warrandice  of  the  rent&  Tlie 
od  and  4th  sections  provide  for  giving  effect  to  the  conditions  of 
entails  and  real  burdens  and  conditions  in  other  rights,  by  reference, 
where  these  have  already  entered  the  register. 
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In  order  to  obtain  infeftment  it  is  not  now  necessary  to  appear  §^-  Ikfeft- 
before  a  magistrate,  or  go  to  the  subjects  or  to  the  Council-chamber,  kew  form. 
or  to  use  any  symbol ;  but  resignation  may  be  made,  and  infeftment 
obtained,  by  presenting  the  warrants  to  the  Town-clerk,  being  a 
notary-public  ;  and  an  abbreviated  form  of  the  instrument  similar  to 
that  in  feudal  subjects  is  substituted.     In  a  note  to  the  schedule  con- 
taining the  form  of  this  instrument,  it  is  directed,  that  the  witnesses 
shall  sign  on  the  last  page  only,  thus  removing,  in  regard  to  burgage 
sasines,  an  ambiguity  connected  with  other  sasines  from  the  terms  of 
the  Infeftment  Act.     The  instrument  is  to  be  recorded  as  formerly, 
the  date  marked  by  the  keeper  of  the  record  being  the  date  of  the  §  6- 
instrument,  which  is  effectual  if  registered  at  any  time  during  the  §  7. 
party's  life. 

[The  provisions  of  the  Titles  to  Land  Act,  1858,  do  not  apply  to  the  titles 
of  lands  held  by  bnrgage  tenure.  The  Titles  to  Land  Act,  1860,  however, 
contains  provisions  relating  to  bnrgage  tenure,  which  are  similar,  mutatis 
mutandis,  to  the  provisions  of  the  Act  of  1858,  and  which  have  already  been 
noticed  in  detail.  By  §  3  of  the  Act  of  1860,  conveyances  may  be  recorded 
with  warrant  of  registration  in  the  burgh  registers  of  sasines;  by  §  4,  a 
notarial  instrument  may  be  ezpede  where  it  is  not  wished  to  record  the 
whole  deed  ;  §  5  provides  for  the  partial  registration  of  conveyances  in  virtue 
of  a  clause  of  direction ;  by  §  6  it  is  provided,  that  it  shall  be  no  longer 
necessary  to  insert  in  conveyances  a  clause  of  obligation  to  infeft  or  procu- 
ratoiy  of  resignation  ;  §  14  provides,  that  nothing  contained  in  the  Act  shall 
prevent  the  completion  of  rights  to  lands  by  the  methods  previously  in  use. 

By  §  21  it  is  enacted,  that  no  town-clerk  appointed  subsequent  to  8th 
March  1860,  shall  have  any  exclnsive  privilege  of  preparing  or  expeding 
any  conveyance,  instrument,  or  other  writ  applicable  to  land ;  but  that  town- 
clerks  who  were  in  ofBce  at  that  date  shall,  for  recording  a  deed  in  the  burgh 
register,  be  entitled  to  the  fees  which  would  have  been  exigible  for  expeding 
an  instrument  of  resignation  and  sasine,  provided  that,  in  estimating  such 
fees,  the  instruments  rendered  unnecessary  are  not  to  be  computed  as  of 
greater  length  than  the  deed  actually  riecorded. 

By  §  26  it  is  declared,  that  it  shall  be  competent  for  any  town-clerk  to 
expede  and  record,  and  for  the  keeper  of  any  burgh  register  to  record  any 
instrument,  conveyance,  or  other  writ  in  which  such  town-clerk  or  keeper 
may  be  personally  interested,  either  individually  or  as  a  trustee,  or  otherwise.] 


8I0H  OF  BURO- 
AOE  BUBJBCTS 


2.  The  mode  of  entering  heirs  in  burgage  subjects  is  not  affected  2.  Trahbiiis 
by  the  Burgage  Tenure  Act.  The  form  is  pecidiar,  and  constitutes 
another  exception  to  the  principle  of  heirs  entering  by  judicial  sen-  to  heibs. 
tence.  The  bailies  of  all  royal  burghs,  and  of  several  burghs  of 
regality,  have  acquired  by  immemorial  usage  the  right  to  cognosce 
and  enter  heirs  in  burgage  tenements  without  service  by  inquest  or 
otherwise.    Evidence  is  adduced  to  the  bailie  and  town-clerk  of  the 
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Chancery,  is  effectual  only  to  the  heir  of  the  last-entered  vassal 
claiming  as  heir,  and  not  as  in  right  of  any  warrant     When  the  General  isek- 
claimant,  therefore,  is  entitled  to  a  burgage  subject,  not  as  heir  of  the  ^^^^  kbce*. 
vassal  last  infeft,  but  as  having  right  to  an  unexecuted  procuratory  in  entky  claimed 
favour  of  a  party  deceased,  the  right  to  the  procuratory  must  be  '^  ^**t"*  ^'^ 
taken  up  by  general  service  ;  Creditors  of  Cuming  v.  Maconochie,  4th  warrant. 
December  1 783.  M.  1446. 

[By  §  7  of  the  Titles  to  Land  Act,  1860,  it  is  made  competent  for  the  heir 
of  any  person  who  died  vested  in  burgage  subjects  to  obtain  from  the  magis- 
trates a  writ  of  clare  constat  in  the  form  annexed  to  the  Act ;  or  he  may 
obtain  decree  of  special  service  by  the  Sheriff  of  Chancery,  or  by  the  Sheriff 
of  the  county  within  which  the  burgh  is  situated,  in  the  same  manner  in  all 
respects  as  if  the  lands  were  not  held  burgage.  The  investiture  is  completed 
by  recording  the  writ  or  decree,  with  a  warrant  of  registration,  in  the  register 
of  sasines.] 

The  feudal  forms  of  transmission  must  also  be  attended  to,  in  so 
far  as  required  by  the  particular  nature  of  the  burgage  tenure ;  and, 
if  the  right  is  conferred  by  a  procuratory  of  resignation,  the  infeft-  M.  14 120. 
ment  is  void,  if  it  do  not  bear  that  resignation  took  place  ;  Houston 
V.  Houston,  4th  February  1784.  Here,  there  was  a  disposition  by  the 
ancestor  in  favour  of  himself  in  liferent,  and  of  the  heirs  of  his  body 
in  fee,  whom  failing,  in  favour  of  John  Houston.  There  being  no 
heirs,  John  took  infeftment  on  the  disposition  moreburgi,  but  the  in- 
strument did  not  bear  that  the  bailies  had  cognosced  and  served  him 
as  heir  of  provision,  or  that,  in  virtue  of  the  procuratory,  the  subjects 
had  been  resigned  in  their  hands.     The  title  was  reduced.  BaROAOR  pro- 

Burgage  property  being  exempt  from  terce,*  on  the  ground,  it  is  sup- 
posed, of  its  being  the  heir's  residence,  and  incapable  of  division,  a 
wife,  therefore,  will  get  no  benefit  from  subjects  belonging  to  her  do- 
ceased  husband  within  burgh,  unless  there  be  a  special  conveyance  in 
her  favour — a  rule  which  requires  attention  in  marriage  contracts  and 
other  family  settlements.  The  rule,  however,  is  dependent  upon  the 
nature  of  the  holding,  and  not  upon  the  local  situation  of  the  property ; 
and  lands  held  feu  of  magistrates  or  others  are  subject  to  terce, 
although  lying  within  the  limits  of  the  burgh. 

Provisions  as  to  general  and  special  charges,  and  actions  of  consti- 
tution and  adjudication,  are  made  in  regard  to  burgage  subjects,  of 
the  same  nature  as  in  the  Lands  Transference  Act. 

The  power  to  feu  burgage  lands  appears  to  have  been  recognised 
at  an  early  period,  being  referred  to  in  the  Leges  Bargorum,  §  95. 

BUROAOR  KUB> 

*  The  twelfth  section  of  the  Conjugal  Rights  Acts  provides,  that  the  widow  of  any  per-  ^*'^'"  ^"'^^ 
Bon  dying  infeft  in  burgage  subjects  shall  be  entitled  to  terce  therefrom,  and  the  proceed-  tbrcb. 
ings  as  to  service  and  kenning  are  to  be  the  same  as  regards  subjects  from  which  terce  24  &  25  Vict, 
might  previously  be  claimed.  c>  86,  §  12. 


PERTT  KXUMIT 
PKOM  TKRCK. 
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Pown  TO  FKD  A  base  infeftmcnt  in  security  of  annual 

M^fiBte*""*  ^°°^^'  "^  sustained  in  the  case  of  Bi 
1711  ;  and  under  tlie  authority  of  that 
granting  heritable  bonds  with  precepts  f 
jects.  There  is  do  doubt  now,  althou 
agitated  until  a  recent  period,  that  th 
rights  of  land  belonging  to  the  burgh, 

M.  2622.  This  was  first  decided  in  the  case  of  Z 

4th  July  1 752.    They  cannot,  however, 

6  8.965.  and  an  adequate  consideration  ;  Magislr 

lltb  June  1828  ;  and  the  disposal  of 
burgh  by  feu,  alienation,  or  tack,  can 
roup  after  twenty  days'  advertisement  ii 
affixed  in  public  places ;  3  Geo.  it.  ca 
until  lately,  whether  the  magistrates  ha 
than  by  feu-holding;    and  the  questi( 

8  a.  19.  Dawson  &  Mitchell  v.  Magistrates  of  Gl 

where  the  tenure  was  in  these  terms: — * 
"  for  service  of  burgh  used  and  wont,  a 
"  trates  of  £20  Scots  yearly  of  feu- 
decided  to  he  a  burgage  holding,  and  t 
4  Wil.  &  8b.  March  1830.  The  point  occurred  again 
PP-^'-  trates  conveyed  to  be  holden  of  the  Kii 

of  burghal  services,  and  also  to  be  hole 
for  payment  of  a  stipulated  feu-duty, 
tory,  and  no  precept  of  sasine,  and  a  hi 
magistrates  having  sued  for  compositic 
being  placed  upon  the  footing  of  its  \h 
held  to  have  no  title  to  maintain  that  i 
age,  and  vassalage  to  two  superiors  at 

9  S.  22S.  Magistrates  of  Perth  v.  Stewart,  18th  1 

stage  of  the  case,  while  the  Court  hold 
bound  by  the  stipulations  of  feu-duty  i 
13  s.  1100.  to  declare  them  real  burdens ;  1 1th  Ju 
It  thus  appears  clear,  that  feu-duties 
in  a  burgage  holding,  with  which  they 
rents  may  be  effectually  stipulated  for, 
to  be  protected  by  a  conventional  irritai 
of  the  ground  rent  being  allowed  to  fall 
whether  the  Act  1597,  cap.  246,  authc 
turn  canonem,  would  apply,  since  it  r 
feu- farm. 

We  have  already  had   occasion  to  c 

ing  is  not    burgage,  registration  in  thi 

Supra.  f.6u.  is  Unnecessary  again  to  cite  the  case 
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V.  Lawther,  and  Lord  Fife's  Trustees  v.  Magistrates  of  Aberdeen^ 
by  which  this  rule  was  introduced,  departed  from,  and  again  esta- 
blislied. 

It  is  only  the  lands  contained  in  the  charter  of  erection  of  the  burgh, 
that  hold  or  can  be  holden  burgage.  If  the  corporation  purchase 
other  lands,  of  which  the  tenure  is  not  burgage,  in  these  it  becomes 
a  vassal  like  any  other  purchaser,  and  its  title  will  be  regulated  by 
the  same  principles. 
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CHAPTER   IV. 

RIGHTS  LIMITING  THE  RIGHT  OF  PROPERTY — REDEEMABLE  BIGHTS— 

LIFERENTS — LEASES — SERVITUDES. 

Our  inquiries  hitherto  have  related  to  tlie  mode  of  constituting, 
transmitting,  and  extinguishing  the  radical  title  to  heritable  rights. 
We  are  now  to  attend  to  the  instruments  used  in  creating  burdens  or 
limitations  upon  the  radical  right,  or  by  which  the  use  of  the  subject 
may  by  contract  be  conferred  upon  another. 

I.  Rights  in  security. 


The  burden 
mdbt  be  8pe- 
ciric. 


M.  14127 ; 
2  Robs,  L.  C 
648. 


These  are  used  for  the  most  part  to  make  the  right  of  propcrtj 
available  as  a  security  for  money  ;  and  we  are  first  to  notice  as  a 
principle  common  to  all  such  securities,  whatever  form  they  may 
assume,  that  the  extent  of  the  burden,  and  the  name  of  the  creditor, 
must  both  appear  upon  the  face  of  the  instrument,  tlie  rule  being 
imperative  and  without  exception,  that  no  permanent  unknown  in- 
cumbrance can  be  created  on  land,  because  the  purchaser  must  hare 
the  means  of  discovering  the  creditors  in  burdens  afTectins:  the  sub- 
jects, and  the  amount  of  their  claims ;  Steins  Creditors  v.  Newnham, 
Everett,  &  Co.^  1st  February  1793,  afiirmed  on  appeal  Every  instru- 
ment, therefore,  by  which  an  heritable  security  is  created,  must  bear 
the  name  of  the  creditor,  and  the  amount  of  the  debt 


1.  The  Real  Burden, 

In  the  real  burden  we  have  the  most  simple  form  of  an  heritable 
security. 

Constitution  of  real  burden, — It  is  constituted  by  the  act  of  tk 
proprietor,  declaring  the  lands  affected  by  the  burden  of  payment 
of  a  sum  of  money  specified  to  a  creditor  named,  or  by  the  bur- 
den of  whatever  liability  forms  the  subject-matter  of  the  con- 
tract. "The  principles  upon  which  real  burdens  receive  effect,  tre 
Stair,  iv.  35. 24,  contained  in  Stair  and  in  Bankton.  These  passages  relate  to 
^k  H  6*25  ^^^*^  fundi  et  onera  realia,  and  show  that  reserved  burdens,  in 
order   to   bo   effectual,  must  be   made  real   upon  the  subject    A 
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proprietor  may  charge  his  lands  with  burdens  clearly  expressed,  so 
as  to  constitute  a  lien  or  real  burden — as,  with  the  burden  of  a  sum 
named,  or  with  the  burden  of  the  payment  of  that  sum — or  he  may  The  bukdek 
declare  the  right  to  the  lands  void,  if  payment  be  not  made  within  a  ^^^  ®*  ^^' 

1  nrrii  '  TOSED  ON  THK 

specified  time.     These  are  all  forms  of  real  burdens.     But,  when  the  lands,  and  by 
disponee  is  taken  bound  to  pay,  without  words  imposing  the  burden  JJ^"  ^"**^^" 
on  the  lands,  or  without  making  the  right  void  upon  failure  of  pay- 
ment within  a  certain  time,  although  such  an  obligation  is  binding 
upon  the  disponee  and  his   heirs,  no  real   incumbrance  is  thereby 
imposed  upon  the  subjects  ;  Mackenzie  \. Lord Lovat^lst  April  1721.  Robertson's 
The  deed  here  declared,  that  the  disponee  and  his  heirs  should  be  ^?P*  ^  v»  ^ 

1111.  11  <•!  ,11^  ROBR,  L.  c.  1. 

affected  and  stand  burdened  with  the  payment  of  the  grantor  s  debts. 
The  Court  of  Session  held  this  to  constitute  a  real  burden,  but  the 
decision  was  reversed  on  appeaL     And,  in  Martin  v.  Paterson,  22d  M.  voce  **  Per- 
June  1808,  the  grantee  was  held  bound  by  accepting  the  conveyance  ..  J^*"^ppx. 
to  pay  a  specified  sum  of  money.    The  Court  found  that  not  to  be  a  No.  6 ;  s  fioss, 
real  burden,  the  obligation  being  attached  to  the  person  only,  while       '     * 
the  intention  to  impose  a  burden  on  land  by  reservation  must  bo 
expressed  in  the  most  explicit,  precise,  and  perspicuous  terms.     The 
case  of  M^Intyre  v.  Masterton,  3d  February  1824,  is  to  the  same  effect.  2  S.  664. 
The  imposition  of  the  burden  on  the  lands  must  be  contained  in  the 
disposition.     A  reference  in  the  disposition  to  a  separate  deed  con- 
taining the  declaration  of  the  burden  is  insufficient ;  Allan  v.  Came-  M.  10265; 
vans  Creditors,  19th  July  1 780,  affirmed  on  appeaL     And,  in  con-  jq.     *   *   * 
formity  with  the  rule  already  stated,  both  the  sum  and  the  creditor's 
name  must  be  specified  ;  Stenhouse  v.  Innes  and  Black,  21  st  February  M.  10264. 
1 765.     The  burden  must  also  be  inserted  specifically  in  the  infeft- 
ment.    In  Ma^donald  and  Lawson  v.  Place,  24th  February  1821,  no  Uumc,  544. 
real  burden  was  created,  because,  although  the  infeftment  stated  the 
total  amount,  it  did  not  contain  the  creditors'  names,  or  the  sum  due 
to  each. 

This  is  the  form  by  which  a  ground-annual — that  is,  a  perpetual  Separate  per- 
annuity,  payable  to  a  third  party,  is  attached  to  the  feu.     Besides  the  ^^^^  obuoa- 
reservation  in  the  title,  there  may  be  a  separate  bond  binding  the  neb  for  deut 
disponee  and  his  heirs  personally.     Even  in  that  case,  the  burden  ^^"u^^uj,. 
was  held  to  follow  the  subjects  over  which  it  was  constituted,  and  not 
to  continue  personal  upon  the  original  disponee,  after  he  had  been 
divested  by  bond  fide  conveyance  ;  Peddie's  Heirs  v.  Soofs  Trustees,  s  D.  560 ; 
27th  February  1846  ;  and  the  principle  established  by  that  decision  l^^'Jt^'^^' 
was  adhered  to  in  SniaU  \,  Millar,  3d  February  1849,  although  the  3Rom,L.C.90. 
right  to  the  subjects  had  remained  personal  in  the  grantee  and  his 
assignee  ;  and  it  was  also  held  here,  that  cautioners  bound  along  with 
the  original  grantee  and  his  heirs  and  successors  for  payment  of  the 
ground-annual  continued  bound  for  the  assignee,  the  latter  being  held 
a  successor  within  the  meaning  of  the  obligation.     But  the  decision  in 
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>  1  Macq.  App.    SmoU's  casG  was  reversed  on  appeal,  1 7th  March  1853,  it  being  held, 

^^^'  that  the  plain  terms  of  the  personal  contract  cannot  be  set  aside  on  a 

*  presumption  that  the  party  was  to  be  bound  only  while  proprietor  of 
the  land,  and  that  the  obligation  in  the  personal  bond  is  perpetuall? 
binding  on  the  principal  obligant,  as  well  as  upon  his  sureties.  In 
the  case  of  Oardyne  v.  Royal  Bank  of  Scotland,  reversed  at  the  same 
time,  it  was  held  by  the  House  of  Lords,  that,  while  the  claim  for  a 
ground-annual  or  real  burden  transmits  against  the  land,  the  per- 
sonal obligation  does  not  transmit  against  the  disponee  of  the  land, 
unless  he  expressly  undertake  it.* 
BESEsyRD  BOB-      ^  rcservcd  burden  gives  no  active  title  of  possession,  because  the 

DKN  GIVES  HO  .  .      .       T,  j.^  a  l.l_  l^  3  .     t> 

ACTIVE  TITLE     conveyanco  is  not  to  the  creditor.     Although  a  good  warrant  for 
OF  poasEisioir-   poinding  the  ground,  therefore,  it  is  not  a  title  of  possession,  and  will 

not  authorize  process  of  maills  and  duties,  until  it  has  been  followed 
by  adjudication.     The  powers  of  the  creditor  in  a  reserved  burden, 

1  S.  316 ;         however,  may  be  enlarged  by  express  stipulation.   In  WUsan  v.  Fnuer, 

2  R^i^^Zc.  23!  13th  February  1822,  affirmed  15th  April  1824,  a  power  of  sale  was 

held  to  be  effectually  reserved ;  and  the  same  decision  shows,  that  a 

real  burden  may  be  effectually  constituted  by  reservation,  where  the 

conveyance  is  in  the  form  of  resignation  ad  remanentiam. 

FoBM  OF  The  form  of  words  by  which  this  heritable  security  is  created,  is 

TO^AT^B*^      such  as  naturally  flows  from  the  principles  now  stated.     Being  a 

KEiL  BURDEN     qualificatiou  of  the  grant,  it  forms  part  of  the  dispositive  claose 

Immediately  after  the  description  of  the  lands  there  is  inserted  a 
declaration,  that  the  subjects  are  disponed  under  the  burden  of  £1000 
sterling,  with  interest  and  penalty,  as  contained  in  a  bond  of  tie 
same  date  by  the  disponee  to  the  disponer,  which  sums  are  hereby 
declared  to  be  a  real  and  preferable  burden  affecting  the  said  subject?, 
and  are  appointed  to  be  engrossed  in  the  infeftment  to  follow  hereon, 
and  in  the  future  transmissions  of  the  subject,  until  payment  The 
obligation  to  infeft,  the  procuratory  of  resignation,  and  the  precept  of 
sasine  (these  being  the  clauses  through  the  direct  instruroentalitT  of 
which  the  burden  is  to  be  rendered  real  by  the  infeftment  of  the  dis- 
ponee), must  all  bear  the  express  qualification,  that  the  infeftment  is 
to  be  under  the  burden  of  the  foresaid  principal  sum  of  £1000,  interest, 
and  penalty,  contained  in  the  said  bond.  A  sasine  following  upon 
the  disposition,  in  which  the  real  burden  is  declared,  if  it  should 
omit  that  burden,  would  be  null  on  the  ground  of  disconfonnitj  to 
its  warrant.  But  the  risk  of  such  an  omission  is  materially  obviated 
8  &  9  Vict.  by  the  reference  to  real  burdens  required  by  the  Infeftment  Act  to  be 
^'  ^^'  made  in  the  precept  of  sasine  in  conformity  with  the  former  praeticft 

Transmission  of  real  burden, — The  reserved  burden,  although  an 
heritable  right,  is  not  a  proper  feudal  estate.     It  is  a  lien  upon  the 

*  See  the  cases  of  King'i  CoUege  of  Aberdeen  ▼.  Lady  Jamet  Say,  and  Brtmu'i  Trt*- 
tees  V.  WebsteTf  mpra,  note,  p.  652. 
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lands  by  burden  imposed  upon  the  infeftment  of  another.  The  cre- 
ditor has  thus  no  feudal  character  to  qualify  him  to  impart  a  feudal 
estate  to  his  assignee.  He  cannot,  therefore,  grant  precept  for  infeft- 
ment. Accordingly,  the  proper  method  of  transmitting  a  real  burden 
is  by  assignation  intimated  to  the  debtor  whose  sasine  is  burdened  by 
it,  and  the  assignation  is  recorded  in  the  register  of  sasines ;  Miller  Home,  540 ; 
V.  Brovm,  8th  February  1820.  l^^  ^'  ^' 

We  have  already  seen,  that,  in  order  to  continue  the  real  burden  in 
effect  in  subsequent  transmissions  of  the  lands,  it  is  not  necessary 
literally  to  comply  with  the  injunction  to  insert  it  in  the  future  in- 
vestitures, the  effect  of  such  insertion  being  attained  by  a  clause  of 
reference  as  provided  in  the  Lands  Transference  Act,  §  5.  c^48.^*  ^'^*' 

Extinction  of  reed  burden. — This  incumbrance  is  extinguished  by  a 
discharge  recorded  in  the  register  of  sasines,  etc. ;  and  such  discharge 
may  effectually  be  made  by  a  party  having  right  to  the  personal  bondj 
although  he  has  received  no  assignation  of  the  real  burden ;  Baillie  i  s.  108. 
V.  Laidlaw,  7th  July  i821. 

2.  The  Heritable  Bond. 

This  security  had  its  origin  in  the  expedients  resorted  to  before  the  Its  origw 
Reformation,  in  order  to  make  profit  of  money,  while  the  taking  of  ^^^"^"^^ 
interest  was  prohibited.     The  lender  purchased  a  right  to  a  fixed 
yearly  payment  or  annual-rent  constituted  by  infeftment  upon  land, 
a  power  of  redemption  upon  repayment  of  the  purchase-money  being 
reserved  to  the  proprietor.     This  species  of  security  long  continued 
in  a  similar  form,  the  debtor,  in  consideration  of  a  sum  of  money, 
infefting  the  creditor  in  a  corresponding  annual-rent,  for  which  he 
bound  himself  personally,  but  without  any  obligation  for  the  principal 
except  upon  the  contingency  of  the  creditor  choosing  to  require  pay- 
ment.    By  the  more  recent  form,  however  (and  we  occasionally  meet  Modkrn  form. 
with  this  deed  in  practice),  the  debtor  binds  himself  to  repay  the 
principal  sum  with  interest,  and  for  the  creditor's  security  grants 
obligation  to  infefib  him  in  an  annual-rent  payable  out  of  the  lands 
during  the  not  payment  of  the  principal  sum.     Such  rights  are  heri- 
table, and  are  completed  by  infeftment,  the  sasine  being  effectual, 
although  there  are  no  dispositive  words  in  the  security  ;  CampbeU  or  7  S.  826: 
Macdonald  v.  Macdoncdd's  Trustees,  3d  July  1829.  7i|^»  ^  ^• 

This  security,  it  will  be  observed,  is  of  the  nature  of  a  real  burden  It  coHsrinrrEs 
by  constitution.  It  does  not  carry  the  property  of  the  lands  as  a^*^^"^*'^**'- 
security  for  the  principal  sum,  or  even  for  the  annual-rent,  but  merely 
charges  the  annual-rent  as  a  real  burden.  Arrears  of  interest  are  thus 
debita/undi,  and  the  creditor  may  poind  the  ground,  taking  the  corns 
and  other  moveables  upon  it  belonging  to  his  debtor,  and  those  also 
belonging  to  his  debtor's  tenant,  to  the  extent  of  the  rent  due  by  the 
tenant  at  the  time.     As  it  is  the  interest  only  which  forms  a  burden 


846 


LECTURES  ON  CONVEYANCINQ. 


PAET  UI. 


P 


Transmission 
of  heritable 

BOND. 

8  &  9  Vict, 
c.  31. 


17  &  18  Vict, 
c.  62. 


Renunciation 

originally 

rbquiiied. 


Now,  PAVMKNT 
OP  THE  DEBT 
EXTINGUISHES 
THE  SECURITY. 

M.  672  ;  2  Ross, 
L.  C.  707. 


upon  the  lands,  the  capital  cannot  be  recovered  by  dQigence  directed 
against  the  tenants,  but  by  personal  diligence  against  the  debtor  as 
authorized  by  the  bond ;  and  it  is  only  by  the  ordinary  legal  forms 
available  for  the  attachment  of  lands  in  security  and  payment  of  debt, 
that  the  principal  can  be  made  to  affect  the  lands,  and  be  recovered 
out  of  them.  The  deed  may,  however,  be  so  framed  as  to  embrace  in 
the  security  the  principal  as  well  as  the  annual-rent,  aud,  in  that  ease, 
the  creditor  would  have  the  benefit  of  the  same  real  diligence  for 
recovery  of  the  principal  which  he  has  for  recovery  of  the  annual-rent 
But  the  bond  and  disposition  in  security  is  the  proper  writ  for  charg- 
ing both  principal  and  interest  upon  the  lands,  and  we  shall  presentlj 
have  occasion  to  review  that  instrument. 

Transmission  of  heintahle  bond, — This  security  is  transferred  by 
assignation  of  the  personal  obligation,  and  of  the  right  to  the  annual- 
rent  constituted  in  terms  of  the  debtor's  obligation  ;  and  from  the 
general  terms  of  the  first  clause  of  the  Heritable  Securities  Act,  1845, 
the  transmission  may  be  in  the  short  form  prescribed  by  that  Statute, 
and  completed  by  registration  of  the  assignation  without  the  neces- 
sity of  sasitie.  Any  doubt  which  might  have  existed  on  this  point  is 
removed  by  the  short  Act,  17  &  18  Vict  cap.  62,  extending  the  effect 
of  the  Acts  of  1845  and  1847  to  other  securities  besides  the  bond  and 
disposition  in  security. 

Extinction  of  the  security  by  heritable  bond. — As  long  as  this  secu- 
rity contained  no  personal  obligation,  and  presented  as  its  leading 
clause  the  debtor's  obligation  for  the  annual-rent  payable  out  of  the 
lands,  the  real  right  of  annual-rent  which  it  conferred  could  not  be 
extinguished  without  the  creditor's  renunciation,  because  the  real 
burden  was  the  substance  of  the  principal  obligation.  But,  after  a 
personal  obligation  for  the  loan  was  introduced,  it  is  evident  that  the 
infeftment  of  annual-rent  ceased  to  be  the  leading  obligation,  and 
became  an  accessory  merely  ;  and,  as  a  bond  for  a  sum  of  money  is 
extinguished  by  payment,  the  infeftment  of  annual-rent  being  thus 
only  an  accessory,  necessarily  ceased  upon  extinction  of  the  principal 
obligation  ;  Rankin  v.  Arnot,  8th  July  1680. 

The  reserved  burden,  as  we  have  seen,  is  a  lien  merely,  which  by 
certain  legal  steps  may  be  made  the  ground  of  access  to  the  lands 
and  fruits,  and,  like  every  other  claim  of  debt,  may  be  used  as  a 
medium  for  obtaining  adjudication  in  security.  But,  while  it  remams 
a  real  burden  merely,  it  confers  no  direct  title  of  possession  in  secu- 
rity of  the  debt.  We  proceed  to  the  modes  of  constituting  securities 
which  give  the  creditor  not  only  a  real  right  of  security  in  the  land, 
but  an  active  title  of  possession,  if  he  shall  think  fit  so  to  use  it, 
limited  by  the  qualification  that  it  is  a  right  in  security  only,  and 
restricted  to  the  extent  of  the  debt  with  interest  and  expenses. 
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Rights  of  this  nature,  although  they  do  not  extinguish  the  radical 
right  of  property,  transfer  to  the  creditor,  if  he  shall  think  fit  to 
exercise  them,  the  substantial  powers  of  the  proprietor  as  regards  the 
fruits,  and  also  as  regards  the  power  of  sale  for  satisfaction  of  his 
debt ;  and  it  is  on  account  of  this  transmission  of  right,  that  these 
securities  are  termed  redeemxMe  rightSy  whioh  means,  that  the  pro- 
prietor is  entitled,  by  satisfying  the  creditor's  claim,  to  redeem  the 
lands — that  is,  to  regain  them  free  of  the  qualified  real  right  bestowed 
by  the  mortgage.  This  power  to  redeem  is  called  in  our  early  Con- 
veyancing the  right  of  reversion,  i,e.,  the  right  of  the  party  from 
whom  the  mortgagee's  title  is  derived  to  have  the  lands  returned  to 
him  ;  and  reversions  are  either  legal — as  in  the  case  of  adjudications, 
where  the  law  has  fixed  a  period  within  which  the  creditor  has  right 
to  satisfy  the  debt  and  have  the  adjudication  discharged — or  they 
are  conventional,  as  in  voluntary  securities. 

The  ancient  form  of  security  in  our  law  by  the  impignoration  of 
land  was 

3.  The  Wadset 

It  derives  its  name  from  wad,  a  pledge.  The  wadset  is  still  occa- 
sionally met  with  in  practice.  The  debtor,  being  the  proprietor,  and 
grantor  of  the  security,  was  called  the  reverser,  as  having  the  right 
of  redemption,  and  the  creditor  is  called  the  wadsetter. 

Constitution  of  the  security  by  wadset, — Originally  this  security  was  Hiotort  of 
constituted  by  a  deed  irapledging  the  lands  until  the  moi^ey  should  ^^">«t. 
be  paid.     Afterwards,  it  assumed  the  form  of  an  irredeemable  dispo- 
sition, conferring  upon  the  creditor  a  right  ex  facie  absolute,  but  he 
granted  a  separate  deed,  conferring  the  right  of  reversion.     This  form 
of  the  security,  however,  by  giving  the  wadsetter  a  title  apparently 
unqualified,  put  it  in  his  power  to  defeat  the  reversion  by  selling  the 
lands  ;  and  the  Act  1469,  cap.  27,  in  order  to  obviate  this,  gave  power  i469,  c.  27. 
to  the  reverser  to  resume  the  property  on  payment  of  the  sum  con- 
tained in  the  wadset,  notwithstanding  a  sale  by  the  creditor.     The 
right  of  purchasers  was  thus  rendered  insecure,  until  the  Act  1617, 1617,  c  16. 
cap.  16,  required  reversions  to  be  registered  within  sixty  days,  under 
pain  of  nullity.     After  that  Act,  it  was  the  practice  to  prepare  wad-  Later  fokm 
sets  in  the  form  of  a  mutual  contract,  the  debtor,  on  the  one  hand,  ^^  '^adbbt. 
conveying  the  lands,  and  the  creditor,  on  the  other,  granting  the 
right  of  reversion.     The  loan  might  at  any  time  be  increased,  and 
the  additional  sum  secured  by  an  eik  to  the  reversion.     The  reverser 
might  redeem  the  wadset  at  any  time,  unless  it  contained  an  irritant 
clause  declaring,  that,  if  the  debt  were  not  paid  by  a  certain  day, 
the  right  of  reversion  should  cease,  and  the  lands  become  the  irre- 
deemable property  of  the  wadsetter.     This  irritancy  was  effectual, 
but,  being  penal,  it  was  necessary  that  it  should  be  judicially  declared. 
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I  Wil.  &  Sh. 
App.  41. 


Extijiction  of  wadsets. — The  order  oi 
reveraer  giving  notice  to  the  wadeette 
place  fixed  by  the  reversion,  in  order 
nounce  the  wadset. 

It  is  a  question  amongst  lawyers,  wli 
discharge  and  renunciation  is  requisite 
calls  it,  the  destitution,  of  wadsets.  Th 
he  supposed  could  only  have  occurred  w 
holding  of  the  reveraer.  Even  in  that  e 
setter  is  not  denuded  without  resignati< 
gubh  the  base  fee  created  by  the  wa 
hand,  says  that  simple  renunciation  pn 
This  point  may  occur  in  practice,  and 
should  be  acted  upon,  because  the  poin 
in  Duke  of  Roxbtirghe  v.  Waachope,  9tb 

When  the  wadset  is  granted  to  be 
necessary  for  the  reveraer  to  obtain  lette; 
in  order  to  insure  his  re-entry  upon  eif 
was  requisite,  both  that  the  superior  mi 
and  also  to  insure  his  exemption,  upo 
liabilities  of  a  singular  successor.  Letti 
after  the  Act  20  Geo.  il  cap.  60,  excep 
the  re-entry  without  payment  of  compo 
Bors  of  the  superior  are  also  bound  to  : 
compositi()n,  provided  the  letters  of  reg 
regard  to  the  extinction  of  the  wadset  ii 
Ur.  Dallas's  Styles,  the  form  of  a  renu 
delivery  of  the  contract,  charter,  and  si 
and  destroyed,  although  the  wadset  i 
employed  to  have  been  holden  of  the  si 
in  Mr.  Ross's  Lectures  this  style  is  cei 
renunciation  extinguished  the  right  of 
the  property  in  the  superior,  the  rever* 
of  regress. 
IF  If,  wlien  the  order  of  redemption  wa 
did  not  appear,  or,  if  he  refused  to  rece 
the  wadset,  the  amount  was  consigned ' 
by  the  deed,  and  a  notarial  instrument 
the  effect  of  stopping  the  currency  of  i 
and  formed  the  ground  for  obtaining  dec 
whereby  the  lands  were  judicially  redec 
demption,  however,  is  competent  withe 
terms  of  the  order  of  redemption,  the 

*  Tbe  creditor  in  an  asnuit;  forming  a  real  bnTd< 
■ne  aclion  of  redemptjon  of  an  improper  w«dfet;   W 
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being  held  to  operate  as  notice,  and  the  tender  of  the  redemption 
money  at  the  bar  of  the  Court  as  consignation  ;  Campbell  v.  Campbell,  M.  16652 ; 
10th  March  1786.  After  consignation,  the  money  remains  the  pro-  ^**'®*''  ^^^• 
perty  of  the  reverser,  until  lie  is  re-invested  by  the  decree,  because, 
as  any  step  of  diligence  may  be  departed  from,  so  he  may  pass  from 
his  order  of  redemption ;  and  it  thus  follows,  that  the  right  of  the 
wadsetter  continues  heritable  until  the  decree  of  redemption.  After 
that  decree,  however,  by  which  the  wadset  is  declared  to  be  dissolved, 
the  creditor's  right  becomes  moveable,  and,  although  the  money  Re- 
main in  the  hands  of  the  consignee,  the  proper  diligence  to  attach  it  is 
arrestment ;  Stormonth  v.  Robertson  and  Rutherford,  24th  May  1814.  F.  C. 

Such  was  the  procedure,  when  extinction  of  the  wadset  was  sought  Requisition 
by  the  reverser.     When  the  creditor,  on  the  other  hand,  wished  to  '<>»  payment 

AT  rKtiTANCB  OP 

have  his  money,  he  made  requisition  for  payment  under  form  of  in-  creditor. 
stniment,  the  effect  of  which  was  to  make  the  sum  moveable,  until  a 
clause  was  adopted  in  practice,  that  no  diligence  should  weaken  the 
real  security,  after  which  sums  vested  on  wadset  continued  heritable, 
notw  thstanding  requisition. 

Wadsets  are  proper  or  improper.     In  proper  wadsets  the  wadsetter  The  Pboper 
took  the  enjoyment  of  the  lands  for  the  enjoyment  of  the  money  ^^'*'*^'^- 
lent.    So,  if  the  rients  were  less  in  amount  than  the  ordinary  interest 
would  have  been,  he  had  no  claim  for  the  difference  ;  while,  if  they 
were  more,  he  was  not  bound  to  reckon  the  surplus  to  account  of 
principal.     In  this  form  the  security  had  the  effect  of  denuding  the 
proprietor,  who  was  not  again  feudally  re-invested  until  infeft  on  the 
wadsetter  s  procuratory  of  precept ;  and  thus  the  creditor  obtained  so 
much  of  the  position  of  proprietor,  that  he  was  entitled  under  the  old 
law  to  be  enrolled  and  vote  as  a  free-holder — a  right  repeatedly  re- 
cognised by  Statute,  and  which  is  fully  discussed  in  Mr.  Bell's  Treatise  pp.  94,  et  seq 
on  Election  Law. 

An  improper  wadset  is  that  in  which  the  creditor  has  no  chance  of  The  improker 
more  than  his  interest.  On  the  one  hand,  if  the  wadsetter  possessed  ^^^^• 
the  lands,  and  the  rents  were  less  than  the  interest,  the  debtor  was 
bound  to  make  up  the  difference,  while,  if  they  were  more,  the  surplus 
was  imputed  to  capital.  On  the  other  hand,  if  the  debtor  himself 
possessed  the  lands,  which  he  did  by  a  back-tack,  the  tack-duty  or 
rent  was  the  interest  of  the  debt. 

4.  The  Bond  and  Disposition  in  security. 

While  the  wadset  contained  much  of  the  nature  of  an  absolute 
transference  in  its  external  form,  and  was  allowed  in  some  respects  to 
receive  the  effect  of  such  a  transference,  and  the  heritable  bond,  on 
the  other  hand,  conferred  the  right  only  of  a  real  creditor  for  the 
annual-rent,  the  bond  and  disposition  in  security  has  been  so  devised, 
as  to  impart  to  the  lender  all  the  benefits  derivable  from  these  previ- 
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oua  forms  of  the  security,  aa  well  as  fro 

as  such  benefits  properly  belong  to  bis 

grantee  of  a  bond  and  disposition  in  se 

infeft  in  the  lands  themselves  for  secur 

penalty,  and  he  may  at  any  time  take 

the  rents,  in  order  to  operate  payment. 

Constitution  of  the  security. — The  f< 

recent  alterations  was  shortly  as  foUowi 

Ou>roBiii>r        (1.)  Au  acknowledgment  by  way  of: 

*'"™'  money. 

(2.)  The  borrower's  bond  for  repaym 
penalty,  in  the  same  terms  as  in  a  pers 
(a.)  The  disposition  in  security,  wher 
principal,  interest,  and  penalty,  but  wit 
bond,  and  in  corroboration  thereof,  th 
disponed  the  lands,  which  were  particul: 
and  his  heirs  and  assignees,  heritably,  h 
of  the  clause  of  redemption  after  insert 
tion  being  then  declared  to  be  in  Teal 
the  sums  before  mentioned. 

(4.)  An  obligation  to  infeft  a  me  vt 
the  creditor  from  the  operation  of  tb( 
bears  the  expense  of  his  own  infeftmei 
that  he  should  be  infeft  at  the  expense 
tion  was  very  rigidly  prohibited  in  the  < 
usual  exception  of  power  to  grant  secui 
make  the  holding  a  me  only,  and  insi 
from  the  superior.  When  the  de  me 
Glared  to  be  for  a  blench  duty,  and  the 
himself  and  his  successors  to  enter  the! 
ditor  in  this  holding  without  compositii 
(o.)  A  clause  of  warrandice  of  the  di 
warrandice  also  of  the  sales  which  shou 
warrant  of  sale  granted  in  a  subsequcni 

(6.)  The    assignation  to  writs  and 

Under  the  assignation  of  writs  it  ia  co 

fails  by  objection  to  his  iufeftment,  to( 

creditor  in  the  bond  by  meaos  of  the  pr 

c  D.  1217.        disposition  to  the  property  ;  Melvin  v.  i 

M.  14335 ;        also  the  case  of  Mitchell  v.  Adam,  whicl 

1  Hailei,  186,    HiiLgg^  but  inaccurately  explained  in 

Hume,  238.       later  caae  of  Bonthrone  v.  Bonthrone'i 

This  clause  quoad  the  rents  was  in  cot 

of  the  right  conferred.     It  was  not  inte 

occasion  should  arise,  and,  if  cventuall; 
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creditor  to  levy  the  rents,  then  he  entered  into  possession  by  action 
of  maills  and  duties. 

(7.)  The  clause  of  registration. 

(8.)  The  precept  of  sasine,  which  not  only  authorized  infeftment  by 
the  usual  mandate  to  bailies,  but  comprehended  also  the  debtor's 
right  of  reversion,  and  a  power  of  sale  to  the  creditor.  In  order  to 
give  effect  to  these  respectively,  after  the  warrant  of  infeftment  it 
was  declared,  that  the  lands  should  be  redeemable  by  the  granter  and 
his  heirs  upon  notarial  premonition  of  three  months  at  any  term  of 
Whitsunday  or  Martinmas  by  payment  of  the  debt,  or,  in  absence  of 
the  creditor,  by  consigning  it  in  a  particular  bank  named,  the  office 
of  which  was  declared  to  be  the  place  of  redemption  ;  and  it  was 
also  declared,  that  an  extract  of  the  bond  or  of  the  sasine  should  be 
equivalent  to  a  letter  of  reversion,  ic,  that  the  production  of  such 
an  extract,  which  it  is  always  in  the  power  of  the  debtor  to  obtain, 
should  be  sufficient  evidence  of  the  purpose  of  the  consignation  to 
the  notary,  in  whose  hands  instruments  were  taken  upon  the  fact. 
By  this  clause  the  expenses  of  the  discharge  and  renunciation,  or  of 
any  conveyance  of  the  debt  and  security,  were  laid  upon  the  debtor, 
in  opposition,  as  regards  the  discharge,  to  the  ordinary  rule,  which 
requires  the  creditor  to  discharge  his  debt  at  his  own  expense. 

On  failure  to  pay  within  six  or  within  three  months  after  a  notarial  Power  of 
demand  by  the  creditor,  he  was  empowered  to  sell  by  public  roup,  *^^^ 
after  previous  advertisement  during  a  specified  time,  and  with  a  fixed 
number  of  insertions  in  newspapers  which  were  also  specified,  and 
for  this  purpose  to  enter  into  articles  of  roup,  and  grant  dispositions 
containing  the  necessary  clauses  of  style,  and  binding  the  debtor  in 
absolute  warrandice.  It  was  declared,  that  the  purchaser  should  not 
be  concerned  with  the  application  of  the  price,  but  that  the  sales 
should  be  as  valid  as  if  granted  by  the  party  himself.  Power  was 
given  to  prorogate  the  day  of  sale,  and  the  debtor  bound  himself  to 
ratify  the  sale  when  made. 

(9.)  The  deed  was  completed  as  usual  by  a  testing-clause  ;  and  the 
right  was  perfected  by  infeftment 

The  security  thus  constituted  established  in  the  person  of  the  ere-  Effect  of  tub 
ditor  a  preferable  real  right  from  the  date  of  recording  the  sasine,  J^,o5I^,k^ 
subject  only  to  the  inherent  burdens  affecting  the  feu.     The  effect  of  hecubity  oom- 
this  real  right  is  practically  illustrated  by  the  cases  of  Lady  Kelhead  ^^^'^^^  '**' 
V.  Wallace,  2d  November  1748,  where  a  creditor  in  an  annuity  secured  M.  2787. 
by  infeftment  was  preferred  to  arresters  pleading  that  she  had  neither 
a  title  of  possession,  nor  possession  by  action  of  maills  and  duties  ; 
and  of  Webster  v.  Donaldson,  13th  July  1780.     Here,  infeftment  on  M.  2902. 
an  heritable  bond  was  held  equal  to  intimation  of  the  assignation  of 
maills  and  duties,  and  an  heritable  creditor  was  found  preferable  to 
an  arrester.     The  effect  of  the  preference  created  by  the  creditor's 
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infeftment  is  shown  also  in  the  ultimate  diligence  against  land,  tn 
adjudication  following  upon  an  heritable  security  being  preferable  to 
an  adjudication  on  a  personal  debt ;  and  the  preference  of  heritable 
creditors  is  sustained  over  whatever  interest  the  debtor  had  in  tlie 
lands,  even  although  his  disposition  and  sasine  be  reduced  ;  GUlespiei 
Real  Creditors  v.  His  Personal  Creditors,  24th  July  1764,  a  case 
recognised  by  Lord  Corbhousb  as  of  authority. 

A  disposition  in  security  may  be  granted  not  only  to  a  creditor, 
but  also  to  a  cautioner  in  relief  of  his  obligation,  in  which  case,  u 
the  right  of  relief  docs  not  arise  until  its  condition  exist,  vix.,  the 
enforcement  of  the  cautioner's  liability,  the  heritable  security  in  relief 
does  not  become  a  title  of  possession,  until  the  cautioner  pays  tlie 
debt,  or  is  distressed.  The  security  being  granted  in  this  case  for  tlie 
protection  not  of  the  creditor,  but  of  the  cautioner,  the  latter  mar 
renounce  it  when  he  chooses,  unless  the  creditor  shall  have  atticbed 
it  by  adjudication. 

When  an  heritable  security  is  granted  for  a  debt  not  yet  contracted, 
its  effect  is  restricted  to  the  amount  contracted  before  the  date  of  the 
sasine,  in  terms  of  the  Act  1696,  cap.  5  ;  and  it  is  not  good  even  for 
that  amount,  if  no  sum  whatever  is  specified  in  the  security,  accordiDj 
to  the  principle  already  stated  and  illustrated  by  the  case  of  StMi 
Creditors,  supra.  The  Act  1696,  cap.  5,  rendered  it  impossible  te 
employ  heritable  property  as  a  fund  of  credit  for  cash  accounts,  asii 
shown  in  Brough's  Creditors  v,  Selbys  Heirs,  12th  December  1794, 
where,  under  the  effect  of  that  Statute,  a  security  was  found  to  be 
ineffectual,  because  the  balance  existing  at  the  date  of  the  infeft- 
ment was  held  to  have  been  repaid  by  subsequent  operations,  so  tbst 
the  ultimate  balance  was  a  future  contraction  in  terms  of  the  Act 
This  inconvenience  was  modified,  and  so  far  removed,  by  54  Gea  m 

See  now  19& 20  ^^P*  ^^^'  §  ^*>  which  allows  heritable  property  to  be  impledged  in 
Vict.  c.  91,  §  7.  security  of  future  balances  upon  cash  accounts  or  credits,  or  for  relief 

to  co-obligants,  although  the  advances  are  posterior  to  the  date  of 
infeftment.  This  security  may  contain  procuratory  of  resignation  and 
precept  of  sasine  for  infefting  any  bank  or  bankers,  or  others  giyinf 
the  credit,  or  cautioners,  provided  principal  and  interest  be  limited  to 
a  definite  sum  to  be  specified  in  the  security,  such  sum  not  exceeding 
the  amount  of  principal  and  three  years'  interest  at  5  per  cent  But, 
when  the  principal  sum  is  specified  "  with  three  years'  interest  there- 
"  on,''  it  has  been  held  sufficient,  although  the  cumtUo  sum  was  not 
mentioned  ;  Morton  v.  Hunters  <k  Go,,  10th  December  1828,  affirmel 
on  appeal.  This  security  will  remain  effectual,  until  the  account  is 
closed,  the  balance  discharged,  and  sasine  renounced.^  The  form 
will  bo  found  in  the  first  volume  of  the  Style-book. 

*  The  Statute  54  Geo.  in.  c.  137,  having  been  repealed  by  tbe  Bankraptcj  (Scodand) 
Act,  1856,  the  Act  19  &  20  Vict.  c.  91  has  been  passed  to  amend  and  re-enact  certiiii  ^ 


M. 14118; 
2  Ross,  L.  C. 
661. 


54  Geo.  III. 


7  8.  172 ; 
4  Wil.  &  Sh. 
App.  379. 
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The  mode  of  constituting  heritable  securities  by  bond  and  disposi-  New  fokm  of 
lion  in  security  is  altered  by  the  10  &  11  Vict.  cap.  50,  which  autlio- ^^^^^^^'^J''**- 
rizes  an  abbreviated  form  of  the  deed  in  terms  of  a  schedule  appended  bbcurity, 
to  the  Act.     In  effect  this  form  is,  with  the  exceptions  which  we  shall  vicr.^c.  50. 
notice,  identical  with  the  previous  deed,  producing  the  same  results 
by  brief  conventional  clauses,  the  import  of  which  is  fixed  by  the 
terms  of  the  Statute  to  be  the  same  as  the  detailed  clauses  formerly 
in  usa     The  most  important  variation  is  in  the  dispositive  clause, 
which  converts  the  transmission  into  an  irredeemable  right  in  the 
event  of  a  sale  being  made  by  the  creditor  in  terms  of  the  deed. 

There  is  no  obligation  to  infeft,  or  procuratory  of  resignation,  or 
precept  of  sasine ;  but  the  rents  and  writs  are  assigned,  warrandice 
granted,  power  of  redemption  reserved,  an  obligation  granted  for 
the  expense  of  assigning  and  discharging  the  security,  and  power  of 
sale  granted  on  default  in  payment,  with  a  consent  to  registration, 
the  import  of  which,  as  we  shall  presently  see,  is  now  very  mate- 
rial. 

The  eflFect  of  these  clauses  is  settled  by  the  second  and  third  sec- 
tions of  the  Act  to  be  the  same  as  of  those  in  the  previous  form. 
With  regard  to  the  power  of  sale,  exposure  is  authorized  at  Edin- 
burgh, Glasgow,  or  the  County  Town  or  Parliamentary  Burgh  nearest 
the  subjects,  after  six  weeks'  publication  in  an  Edinburgh  and  local 
newspaper.  Consignation  in  order  to  redemption,  as  well  as  sales, 
may  be  made,  notwithstanding  the  minority  or  incapacity  of  the 
debtor  at  the  time. 

Where  there  are  conditions  in  the  title  appointed  to  be  inserted, 
the  effect  of  insertion  may  be  attained  by  reference  to  an  instrument 
containing  them  and  already  recorded. 

The  right. under  the  deed  in  the  new  form  is  completed  by  regis-  Right cx)m- 
tration  in  the  general,  or  particular,  or  burgh,  registers  appropriate  to 
lands  ;  and  such  registration  is  by  the  first  section  declared  to  be  as  without 
effectual  and  operative,  as  if  there  had  been  an  obligation  to  infeft  a  ®^""*^- 
me  vel  de  me,  procuratory  of  resignation,  and  precept  of  sasine,  and, 
in  burgage  subjects,  an  obligation  to  infeft  more  burgi  and  procura- 

tbe  provisions  contained  in  the  first-mentioned  Act  (supraj  p.  783,  note).  By  §  7  of  the 
Act  19  &  20  Vict.  c.  91,  the  provisions  of  §  14  of  64  Geo.  ui.  c.  137,  were  re-enacted  in  the 
Bame  terms  as  formerly — the  phraseology  not  having  been  altered  so  as  to  apply  to  the 
forms  authorized  to  be  employed  in  regard  to  heritable  securities,  by  virtue  of  the  Acts 
10  &  11  Vict.  c.  50,  and  17  &  18  Vict.  c.  62.  Hence  the  new  Act  appeared  to  require  that 
sasine  or  infeftment  siiould  be  taken  upon  heritable  securitieH  for  cash  credits  ;  and  it  became 
matter  of  doubt  whether  there  was  any  authority  for  resorting  to  the  abbreviated  forms  in 
their  constitution,  transmission,  and  extinction.  But  any  such  doubt  has  now  been  removed 
by  the  Act  20  &  21  Vict.  c.  19,  to  be  cited  as  "  The  Bankruptcy  and  Real  Securities  (Scot- 
"  land)  Act,  1857,"  which,  by  §  8,  enacts  that  the  provisions  of  10  &  11  Vict.  c.  50,  and 
17  &  18  Vict.  c.  62,  shall  be  held  to  apply  to  heritable  securities,  authorized  to  be  granted 
by  the  7th  section  of  19  &  20  Vict.  c.  91. 
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tor^,  and  to  be  the  same  as  if  saBine  h&c 
The  registration  ia  regulated,  and  its  ei 
section,  which  makes  the  date  of  entry  : 
of  registration,  and  declares  extracts 
improbation. 

Transmiasion  of  the  securiti/. — Before 

"'  rities  were  transmitted,  in  the  same  fon 

bj  disposition,  which  along  with  an  ass! 

the  formal  clauses  of  transmission  at 

by  infeflment 

The  Act  8  and  9  Vict  cap.  31,  great) 
of  heritable  securities.  It  provided  a  si 
taining  merely  a  transference  of  the  set 
ence  to  the  record  of  the  easine.  Tl; 
made  available  only  to  a  creditor  infeft, 
nation  in  the  proper  register  of  sasic 
When  the  conveyance  of  an  heritable  at 
deed,  as  a  marriage-contract  or  trust- 
register  the  whole  deed,  but  a  notaria 
and  recorded,  stating  generally  the  nat 
forth  at  full  length  the  part  conveying 
Act  such  assignations  may  be  registers 
not  appear  requisite  that  registratiot 
the  life  of  the  grantee.*  In  all  qu 
Statutes,  the  date  of  registration  is  to  b 
ment. 

The  provisions  of  this  Statute  are,  t 
made  applicable  to  the  transmission  of  i 
form,  the  date  of  recording  the  bond  an 
referred  to  in  the  assignation  in  plao 
formerly. 


[The  Titles  to  Land  Act,  1858,  contains 
to  heritable  securities — (1.)  when  conveyed 
when  forming  part  of  an  estate  on  which  a  j 
§  2L  ;  (3.)  when  carried  by  sequestration,  oi 
the  charge  of  liqnidators ;  and  (4.)  when  c 
apparent  heir.    These  provisions  will  be  I 

•  The  Act  17  &  18  Tict.  cap.  fi2,  ?  S,  prorideB.t] 
be«n  recorded  ia  the  granke'i  lifetinie.  it  aliall  be  a 
tho  part;  having  right  b;  aarvice  or  otherwiie,  auc 
pleted  b;  iafeftment  accordingly.  Tbe  title  mn;  III 
ment  anJcr  §S  U  and  36  of  the  TitloB  Act,  185a,  tl 
with  oi  an  unrecorded  conrGjaace. 
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heads  of  Trust- Disposition  and  Settlement,  p.  724 ;  Mercantile  Sequestration^ 
p.  785 ;  and  Adjudication  in  Implement,  p.  791. 

The  provisions  of  the  Act  6  &  7  Will.  iv.  c.  33,  exempting  from  challenge 
on  the  ground  of  erasure  made  previous  to  recording,  are,  by  §  33  of  the 
Titles  to  Land  Act,  1858,  extended  to  notarial  instruments  expede  under  the 
Acts  &  9  Vict.  c.  31. 

The  sums  contained  in  heritable  securities  are  now  subject  to  inventory 
duty ;  supra,  p.  489.] 

Under  the  previous  forms  the  title  of  an  heir  to  an  heritable  secu-  2.  Traxsmw- 
rity  required  to  be  made  up  with  the  same  formality  as  to  an  estate  uvrt^mm-tiM 
of  property,  and  according  to  the  same  feudal  principles.  oamA, 

If  the  ancestor  was  infeft,  the  heir  entered  by  precept  of  clare  con-  Formui 
gtat  from  the  debtor  as  the  immediate  superior.  If  that  could  not  be  J*»^acticb. 
obtained,  then  he  might  resort  upon  the  alternative  holding  to  the 
superior,  and  execute  the  procuratory,  or,  to  avoid  the  necessity  of 
consolidating  two  estates,  obtain  confirmation  of  the  ancestor's  infeft- 
inent,  and  precept  of  dare  constat,  infeftment  upon  which  completed 
his  title.  If  the  ancestor  was  not  infeft,  then  the  heir  made  up  his 
title  by  general  service  and  infeftment  upon  the  debtor's  warrant  in 
the  bond 

The  Heritable  Securities  Act  of  1845  introduced  a  simple  mode  of  FouuoFTKAiw- 
entering  heirs  by  writ  of  acknowledgment  from  the  person  duly  gX'y  Vicr *" 
infeft,  of  whom  the  security  is  held.     Registration  of  this  writ  vests  «•  3*. 
the  full  right  in  the  heir  to  the  same  effect  as  it  existed  in  the 
ancestor  himself.     The  writ  of  acknowledgment  comes  in  place  of 
the  precept  of  clare  constat  and  infeftment.     If  that  writ  cannot  be 
obtained,  the  creditor's  heir  may  complete  his  title  by  service,  and 
then  without  intervention  of  the  superior  expede  a  notarial  instru- 
inent,  which  specifies  the  security  hy  reference  to  the  record,  and 
attests  the  fact  of  tlie  party's  right  by  service.     Registration  of  this 
instrument  vests  the  full  right,  and  is  equivalent  to  entry  with  the 
superior.     The  Statute  of  1847  requires  infeftment  in  favour  of  the  Ihfbftmkht 
heir,  when  the  bond  and  disposition  in  security  in  the  new  form  has  "^^"''^'l*    ^^ 
not  been  registered  dunng  the  grantees  life.     In  this  case,  the  deed  MOTRRoifrrRBEu 
is  declared  by  §  6  to  be  a  warrant  of  sasine  in  favour  of  the  party  ^^^^^50. 
having  right  to  the  bond  by  service,  adjudication,  or  otherwise.     In 
this  particular  instance,  therefore,  there  must  still  be  infeftment,  the 
warrants  of  which  will  be  the  bond,  and  the  decree  of  general  service, 
and  in  place  of  the  precept,  the  notary  will  refer  to  this  clause  of  the 
Statute,  as  giving  to  the  bond  the  effect  of  a  warrant  of  sasina     In 
all  other  respects  transmissions  mortis  caiisd  of  securities  created 
under  the  Act  of  1847  may  be  made  according  to  the  provisions  of 
the  Statute  1845.  §10. 

A  simple  mode  of  transference  in  favour  of  adjudgers  was  also  Traotferbwcb 
introduced  by  the  Statute  of  1845,  by  registration  of  the  abbreviate 
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of  adjudication,  wliicb  is  declared  to  > 
ment  on  a  cliarter  of  adjudication.  It 
when  one  is  substituted  nominaiim  in  a 
the  first  grantee  was  infeft,  service  i 
right  to  the  substitute ;  while  it  is  o 
M.  15409;        Livingstone  V.  Lord  Napier,  9th  Marcl 

L  C.5II. 

Eaiinction  of  the  securiit/. — We  have 

the  direct  and  substantive  right  confi 

infeftment  in  the  lands  by  wadset  or  I 

rent,  renunciation  of  the  right  was  ne 

that,  when  the  infeftment  ceased  to  be 

and  became  an  accessory  merely  to  the 

the  debt  became  an  extinction  of  the 

3  s.  476.  Woadmasa  v.  Hislop's  Trustees,  28tli  J 

Aiir.  KEsux-       pensable,  however,  to  confidence  in  the 

cuTios.  when  securities  were  paid,  the  registc 

their  extinction  ;  and,  accordingly,  th 

take  from  tlie  creditor  a  deed  called  i 

which,  besides  aclcnowledging  paymen 

confessed  the  lands  to  be  lawfully  redf 

dened,  and  renounced  and  released  t1 

creditor  could  not  release  the  lands  un 

unusual  in  the  assignation  of  heritable 

sion  from  the  granter  who  was  infefl 

renounce,  though  he  should  not  be  iufe 

DiscHARaEOF       Tlie  Act  18+5  substituted  for  the  ( 

DBtTs'i'g'v'icT  ^l"*""^  deed  discharging  the  debt,  and  i 

o.  31.  and  disburdened  ;  and  that  is  the  mod 

The  new  forma  are  not  necesaarily  aul 

terms  of  both  Statutes  may  still  be  use 

mission,  or  extinction  of  securities;  a 

practitioner's  duty  to  avail  himself  in 

forms,  especially  in  cases  of  complexity 

P..IKTS  OF  Having  thus  exhibited  the  old  and  n 

.  to  points  of  leading  importance  for  C 
order  to  his  own  security  as  well  as  to 
He  must  first  have  undoubted  autli 
contract  of  loan  before  entering  into  it 
sioDcd  by  the  want  of  a  clear  unders 
those  who  act  for  them  are  shown  in 
let  December  1830.  If  the  agent  be 
obligation  to  see  to  the  sufficiency  of  I 
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that  duty  must  be  discharged  with  ordinary  prudence  and  discretion. 
In  Foraythy  28th  January  1853,  a  curator  bonis  was  found  liable  to  16  D.  345. 
replace  £2000,  lost  by  an  insufficient  security  in  consequence  of  his 
having  relied  upon  a  valuation  by  an  inexperienced  party  without 
inquiry  as  to  his  capability. 

He  must  ascertain  that  the  debtor's  title  is  sufficient.     This  needs  Debtor's 
now  to  be  the  more  anxiously  attended  to,  inasmuch  as  the  brief '^*''''*'' 
forms  do  not  bring  the  feudal  requisities  of  the  debtor  s  right  so  pro- 
minently into  view,  as  when  the  security  contained  the  clauses  at 
full  length.     It  must  be  seen  to  that  the  borrower  is  infeft,  so  as 
undoubtedly  to  vest  him  in  the  dominium  utile.     In  the  case  of 
Strachan  v.  White/ordy  9th  February  1776,  the  borrower's  right  stood  M.  vnee  **  Ad- 
upon  missives  of  sale  merely,  and  the  creditor  founding  on  the  assig-  Aipi*No°7* 
nation  of  writs  in  his  security  attempted  to  cure  the  defect  by  adjudg-  2  Rdbs,  iL  C. 
ing  the  lands  from  the  granter  of  the  missives.     But  this  was  clearly 
incompetent     The  assignation  of  writs,  in  so  far  as  carrying  the  mis- 
sives to  the  creditor,  conveyed  them  only  under  the  qualification,  and 
for  the  purpose  of  the  deed,  viz.,  as  a  security,  and  in  order  to  enable 
the  creditor  to  vindicate  his  author's  right  against  other  parties  seek- 
ing to  disturb  him  in  the  possession  of  the  rents.   The  creditor,  there- 
fore, did  not  hold  the  missives  by  a  title  authorizing  him  to  obtain 
direct  adjudication  of  the  lands  to  himself.      He  ought  first  as  a 
creditor  to  have  adjudged  his  debtor's  personal  right  to  the  lands, 
which  would  have  vested  him  in  the  redeemable  right  of  the  property 
of  the  lands,  and  so  entitled  him  as  in  place  of  the  debtor  to  sue  the 
granter  of  the  missive  for  implement.     The  security  was  reduced  at 
the  instance  of  a  trustee  for  the  debtor's  creditors,  who  had  himself 
made  up  a  title  by  adjudication  in  implement. 

An  heritable  security  may  be  granted  by  a  party  authorized,  as  by  Skcdrity 
a  factor  and  commissioner  under  special  powers ;  and,  in  disponing  oramted  by 

,  i^     J  T  rt.  11  PACTOB  AND 

to  one  party,  power  may  be  granted  to  a  different  party  to  burden  oommissioner. 
the  estate  by  heritable  security.    This  results  from  the  plenum  domi- 
nium, of  the  disponer  qualifying  the  disponee's  right  by  the  faculty 
reserved  to  another ;  Anderson  v.  Young  and  Trotter^  24th  December  m.  4128. 
1784. 

If  the  debtor  is  infeft  a  me  without  confirmation,  then  it  is  obvious  Skouritt, 
that  he  cannot  give  a  warrant  affecting  the  dominium  utile,  because  ^fL"*!!?" 

O  ^       ^  ^    o^  ^    f  IMPBFT  a  1116. 

he  is  not  himself  vested  in  it.  This  is  a  point  as  essential  now  as 
ever;  and  the  doctrines  formerly  delivered  regarding  the  effect  of 
confirmation  are  here  precisely  applicable.  In  the  case  of  several 
securities  flowing  from  a  person  holding  a  me,  the  benefit  of  his  sub- 
sequent confirmation.will  accresce  first  to  the  sasine  which  would  have 
prevailed  if  the  granter  had  been  confirmed  at  the  date  of  his  own 
infeftment.  Of  this  there  is  a  remarkable  and  instructive  example 
in  Henderson  v.  GampbeU,  5th  July  1821.     The  decision  is  unfor-  i  S.  103. 
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tunatelj  very  briefly  reported,  and  the  b< 
to  with  advantage.  A,  infeft  a  me  g 
with  precept  a  me  to  B.,  on  which  sasi 
granted  an  heritable  security  to  C.  with 
was  infeft,  and  obtained  from  the  anpe 
bond  and  infeftmcnt,  but  not  of  A.'s  ti 
coDRmmtton  in  favour  of  himself  of  A.' 
and  sasine  ;  but  it  was  decided,  that  i 
accresced  first  to  the  infeftment  of  C. 
confirmed.  The  principle  of  the  decisio: 
A.'s  right  was  made  valid  from  the  d. 
Assuming  then  the  validity  of  A.'ssasin 
necessarily  prefemble,  because  first  coni 
made  no  difference,  that  B.  confirmed  b 
once.  Confirmations  of  separate  rights 
ment  A.'s  right  was  confirmed,  it  accres 
confirmed.  The  case  of  Henderson  sho 
looking  to  the  feudal  nature  not  only  o 
that  received  from  him  in  favour  of  thi 
public  holden  is  taken,  then  the  credito 
sequent  base  right  or  public  right  firs 
obviate  the  risk  of  this  in  ordinary  casei 
to  it  as  affecting  old  securities,  Thisw; 
sinco ;  Leslie  v.  M'Indoe's  Trustees,  £ 
CampbelU,  -SOlh  June  1824.  In  the  la 
error  was  disregarded  by  the  Court,  an 
of  Lords  ;  Stevenson  v.  Roivand,  14th  J 
was  held  liable  to  his  client  for  having 
glectcd  to  get  it  confirmed  ;  and  that  li 
employed  by  the  debtor  or  the  creditor 
May  1H27.  There  are  various  other  casi 
9th  December  1S25,  is  an  exnmple  of  i 
the  right  of  the  trustee  in  a  sequestrati 
We  have  found  elsewhere  that  a  persi 
as  to  give  a  qualified  right  to  the  assig: 
an  unexecuted  precept  in  an  absolute  d 
to  give  the  assignee  a  liferent  or  other 
cheliv.Adam,  17th  July  1767;  Bonth: 
29th  May  1 805.  In  iletvin  v.  Dakers, 
an  heritable  security,  having  ascertained 
not  been  recorded,  took  infeftment  anen 
title  (unexhausted,  by  the  failure  of  t 
right  so  to  use  this  precept  by  virtue  o 
the  titles  and  in  the  heritable  security ; 
the  security. 
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The  practitioner  must  ascertain  also,  that  the  lands  are  not  already 
mortgaged.  This  must  be  done  with  the  same  care  as  in  a  sale, 
according  to  the  rules  to  be  afterwards  explained,  and  the  agent  is 
liable  for  failure  in  this  duty  ;  Graham,  etc,  v.  Hunters  Trustees,  4th 
March  1831. 

In  preparing  the  security  we  must  keep  in  view  the  principle 
already  referred  to,  that  land  cannot  be  burdened  indefinitely.  Both 
the  sum,  therefore,  and  the  creditor's  name,  must  be  distinctly  set 
forth.  In  Tod  v.  Dunlop,  13th  December  1838,  an  heritable  bond  i  D.  231. 
having  been  conveyed  in  security  of  certain  acceptances,  the  trans- 
ference was  held  to  be  ineffectual,  because  the  bills  were  described  by 
their  date,  but  not  by  their  amount,  and  so  it  was  held  a  security  for 
an  indefinite  sum. 

The  quality  of  the  right  as  redeemable  must  clearly  appear.     In  Quality  op 
Eadden  v.  Weavers  of  Haddington,  22d  February  1814,  a  confused  JJ^^p^^'l""' 
deed,  bearing  partly  to  be  a  security,  and  partly  a  disposition,  was  Hume,  169. 
held  to  constitute  an  irredeemable  conveyance.     Questions  of  diffi- 
culty arise,  when  the  ordinary  practice  of  each  party  employing  his 
own  agent  is  not  acted  upon.    Thus,  in  Mackintosh  v.  Pitcaim,  16th  14  D.  187. 
December  1851,  the  same  agent  was  employed  by  borrower  and 
lender,  and  he  failed  after  receiving  the  whole  loan  from  the  lender, 
not  having  paid  the  full  amount  to  the  borrower.     The  loss  was  held 
to  attach  to  the  party  reposing  the  confidence  which  had  been  abused. 
The  money  having  been  paid  to  the  agent  after  the  bond  was  in  his 
hands,  that  kept  the  lender  indemnis.     The  borrower,  having  given 
bond  for  the  whole  without  taking  care  to  get  the  entire  sum  out  of 
the  agent's  hands,  suffered  the  loss.  When  a  security  is  prepared  upon 
the  borrower's  instructions  by  his  own  agent  in  favour  of  a  stranger, 
the  agent  is  liable  to  the  lender  for  loss  by  failure  in  duty ;  Struthers  4  s.  418. 
v.  Lang,  2d  February  1826. 

The  competency  and  effect  of  the  power  of  sale  under  the  old  heri-  Competency 
table  security  is  not  doubtfuL     In  Ogilvy  v.  Cromby,  18th  February  ^^^''^"fTa^e. 
1 804,  a  power,  upon  failure  of  payment,  to  sell  after  previous  adver-  ^j^^g  ^57, 
tisement  through  the  town  of  Montrose  by  beat  of  drum  once  a  fort- 
night for  six  weeks,  was  sustained  ;  and,  in  Robertson  v.  Paton,  23d  Hnme,  668. 
May  1815,  power  to  sell  upon  premonition  by  letter  only  was  held  to 
be  validly  exercised,  a  resort  to  the  Sheriff  in  the  procedure  being 
approved  of,  though  unnecessary.     Finally,  in  Dunlop  v.  if arsAaH,  Hume,  fi66. 
19th  January  1821,  the  Court  observed,  that,  if  any  doubts  regarding 
the  efficiency  of  powers  of  sale  in  heritable  securities  were  enter- 
tained, they  were  ill-founded,  and  would  not  allow  a  sale  under  such 
a  power  to  be  stopped  by  a  process  of  ranking  and  sale.    It  is  not 
settled,  whether  power  to  sell  is  a  necessary  and  inherent  part  of  an 
heritable  security,  and  a  curator  bonis,  specially  empowered  to  borrow 
money,  and  grant  security  over  his  ward's  heritable  estate,  having 
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CoMPETEsci  executed  a  bond  and  disposition  in  secu 
*^we"^le  C**"'"'^  passed  a  note  to  try  the  question, ' 
— coiK*  '  by  the  curator  was  valid  ;  Stewart  v.  K 

ijD.  73.         But  the  power  must  not  be  exercised 
the  interest  of  other  parties,  as,  e.g.,  exj 

11  D.  301.        is  no  likelihood  of  purchasers.     In  K 

23d  December  18+8,  the  Court  interfer 
inadequate  price,  and  while  an  action 
title  was  in  dependence.  It  is  indispen 
that  the  procedure  be  in  precise  confon 
in  the  deed,  or,  in  securities  granted 
formity  with  its  requirements  as  to 
already  had  occasion  to  observe  tlie  si 
ance  of  statutory  requirements  of  this 

93.S82.  rigid  accuracy  must  be  the  rule.     In  Di 

fries,  1.5th  January  1831,  the  adverti 
exposure  having  been  inaccurate,  a  ful 
for  a  first  exposure  was  made  before 
that  was  sustained  as  sufficient.     The 

4  s.  72a.  and  such  as  to  afford  fair  protection  to  tl 

V.  Aiken,  16th  June  1826,  the  creditoi 
and  purchased  for  himself,  the  sale  wa 

6  D.  400,  acquiescence ;  and,  in  Taylor  v,  Watao 

again  held  unlawful  for  a  creditor  to  p 
himself  under  powers  in  his  own  bond 
the  Bankruptcy  Acts  purchase  by  an 
consenting  to  the  sale,  is  allowed. 

Absolute  dib-       5.  Disposition  mith  back-bond. 

bac«.'m'i(d"''  ^"  modern  practice  we  have  a  secur 
to  those  of  the  original  wadset,  viz.,  dts] 
disposition  is  ex  fade  absolute,  and,  tb< 
absolute  right  of  property.  But  the 
declaring  the  true  purpose  of  the  dispoi 
denude  on  payment  of  the  debt  The 
solute  disposition  is  not  in  safety  wit 
because,  when  a  conveyance  is  ex  facie 
bo  in  trust  only  by  the  writ  or  oath  o\ 

12  D.  750.        vided  by  the  second  part  of  the  Act 

MaHin,  12th  February  1850.* 

17  D.  1117.  *  See  also  the  CMB  of  St;A  T.  JSuiB,  14(li  JdIj  1ft 

Bentli.  (Lit  tha  atrong  wordi  of  llie  Statute,  1606,  c. 
and  "  that  it  n  nam  ^led  Inn-  that  the  vordi,  '  ■  dei 
"  are  '  to  be  lavfiill;  subicribed  hj  the  penon*  atleg 
"  a  probative  decJ  is  Deccuaij  ;  and  that,  op  the 
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The  obligation  to  denude  is  made  a  real  limitation  of  the  right  by  Obuoatxon  to 
resfistration  of  the  back-bond  in  the  record  of  sasines  and  reversions  :  de^"'^'^  made 

,«  1  .  .  \  n  IT  111  BBAL  BY  KKOIS- 

and  after  such  registration,  therefore,  the  disposition,  though  absolute,  tbation  or 
eannot  be  used  as  a  security  for  a  greater  amount  than  is  specified  in  '^^^^^^  ^^^ 
the  back-bond.     The  same  effect  is  produced  by  the  judicial  produc-  backbond. 
tion  of  the  back-bond,  whereby  it  is  established,  that  the  disponee 
has  only  a  qualified  right  of  property  ;  and  the  use  of  the  disposition 
as  a  security  for  further  sums,  after  its  purpose  is  thus  divulged, 
brings  it  within  the  operation  of  the  Act  1696  as  a  security  for  aM.  ii63;and 
future  debt ;  Keith  v.  Maxwell,  8th  July  1795.     But,  so  long  as  the  ^'"  *''^'- 
right  is  not  restricted  by  registration,  or  other  publication  of  its  quali-  2  Rom,  L.  C. 
fied  nature,  it  remains  a  security  for  all  debts  owing  to  the  disponee  ^^^* 
at  whatsoever  time  contracted;  Riddel  v.  Niblie's  Creditors,   16th  M.  1154 ; 
February  1782.     On  the  other  hand,  if  the  back-bond  is  not  regis-  72"^"'  ^'  ^' 
tered,  the  creditor  is  exposed  to  the  risk  of  liability  to  the  superior 
as  owner  ;  and  so,  in  Clark  v.  City  of  Glasgow  Life  Assurance  Com- 12  D.  1047. 
pany,  20th  June  1850,  a  party  liolding  an  absolute  disposition  quali- 
fied by  a  back-bond  not  registered  was  found  liable  on  destruction  of 
the  premises  by  fire  for  £800  in  terms  of  the  conditions  of  feu.     We 
have  already  seen  in  the  case  of  Bartlett  v.  Buchanan;  2l8t  February  f.  C. 
1811,  that  the  debtor  by  granting  a  disposition  for  this  purpose  is 
not  so  divested  as  to  exclude  the  claim  of  terce. 

Where  the  back-bond  is  recorded  so  as  to  establish  the  nature  of  ExmrcnoH  of 
this  right  as  a  security  merely,  it  may  be  extinguished  by  renuncia-  ■"c"'"''^- 
tion.     But,  whether  it  is  recorded  or  not,  the  right  is  most  conveni- 
ently and  satisfactorily  extinguished  by  resignation  ad  remanentiam. 

In  the  case  of  Oardyne  v.  The  Royal  Bank,  8th  March  1851,  there  13  D.912. 
was  a  contract  conveying  certain  burgage  property  burdened  with  a 
ground- annual.  Duff,  the  disponee,  as  a  security  for  money  granted 
a  conveyance  ex  facie  absolute  to  the  Royal  Bank,  who  granted  a 
back-bond,  which  was  recorded.  Duff  having  become  insolvent,  Gar- 
dyne,  his  author,  sued  the  Royal  Bank  as  liable  for  the  ground- 
annual  in  room  of  Duff,  and  the  Court  of  Session  sustained  the  claim  ; 
but  the  House  of  Lords,  following  the  principle  observed  in  de- 
ciding Millar  v.  Smail,  already  noticed,  reversed  this  decision  like- 1  Macq  App. 

358. 

"  proyed  by  writings  under  the  hand  of  the  party,  importing  an  admission  or  acknowledg- 
'*  ment  of  a  trust,  as,  e.g.^  by  a  holograph  writing  signed  by  him,  or  by  a  writing  to  which 
**  his  signature  is  adhibited,  if  its  authenticity  is  not  disputed,  or  shall  be  instructed.  And 
"  not  only  so,  but  the  fact  of  the  existence  of  a  trust  may  also  be  competently  established  by 
*'  the  tenor  of  several  writings  taken  together ;  and  this,  although  there  may  be,  in  terms, 
"  no  positive  declaration  of  trust,  or  direct  expressions  of  that  import.  But  then,  while  that 
'f  latitude  has  been  allowed,  it  has  never  been  so,  except  with  the  restriction  and  limitation 
'*  (and  a  most  necessary  one),  that  the  contents  of  the  writings  shall,  although  not  in  direct 
"  words,  amount  to  an  unambiguous  acknowledgment  of  the  existence  of  a  trust,  or  shall  be 
'*  such  as  not  to  be  capable  of  being  explained  in  any  other  way  than  as  an  admission  that 
"  the  party  holds  in  trust.     They  mvai  be  perfectly  tmequivocaL** 
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wise;  Royai  Bank  v.  Oardyney  13th  May  1853,  holding  here  also, 
that  Duff  and  his  heirs  were  personally  bound  in  perpetuum  for  the 
ground-annual,  but  that  his  assignee  was  not  bound,  although  the 
ground-annual  continues  to  burden  the  estate  into  whose  hands  so- 
ever it  falls. 


Dbkd  of 
aocebbion. 


Form  OF  DEED.      6.  Trmt-disposition  for  payment  of  creditors, 

A  comprehensive  security  is  created  by  disposition  to  a  trustee  or 
trustees,  together  or  in  succession,  for  payment  of  the  truster's  debu 

j.  127,  3<i  Edn.  Of  this  deed  there  is  a  form  in  the  Juridical  Stylea  It  proceeds  upon 

1. 122, 4  Edn-  ^  narrative  of  the  granter  s  debts.  He  dispones  his  lands  to  trustees 
named,  with  powers  to  sell,  to  manage,  and  appoint  factors,  to  com- 
pound and  submit,  and  sue,  and  to  assume  into  the  benefit  of  the  trust 
other  creditors  besides  those  named.  There  is  a  clause  preserving  legal 
preferences  in  the  creditors  as  well  as  objections  to  their  claimi 
The  trustees  are  directed  to  apply  the  proceeds  in  payment  of  the 
creditors  according  to  their  rights  and  preferences,  and  to  account 
for  the  residue  to  the  truster  or  his  heirs.  Other  conditions  are  in- 
serted for  expediting  and  preserving  the  trust.  There  is  an  obliga- 
tion to  infeft,  and  other  clauses  requisite  to  complete  a  feudal  tide 
in  the  trustees. 

On  the  other  band,  the  creditors  execute  a  deed  of  accession,  ap- 
proving of  the  trust  arrangement,  and  consenting  to  it ;  and,  when 
there  is  a  professional  trustee  capable  of  judging  of  questions  r^gaid- 
ing  the  creditor's  rights,  there  is  inserted  in  the  deed  of  accession  a 
submission  to  him  of  all  questions  touching  their  claims,  inter  se,  or 
between  them  or  any  of  them  and  the  truster. 

It  is  only  acceding  creditors  who  are  bound  by  the  trust  arrange- 
ment, but  they  are  bound  by  it ;  and,  as  the  tioister  is  denuded  bj 
the  trustee's  infeftment,  the  trust  arrangement  is  not  subject  to  dis- 
turbance, every  creditor  being  debarred  by  his  accession  from  taking 
separate  measures.  So,  where  a  trustee  had  died,  it  was  found  in- 
competent for  a  creditor  to  take  separate  steps,  there  being  power  to 

2  8h.  and  M'L.  substitute  a  new  trustee  ;  Hamilton  v.  LittUjohn,  18th  March  1836, 

reversing  the  decision  in  the  Court  of  Session. 

An  important  question  as  to  the  vesting  of  a  trust  arose  in  the  case 
of  Paul  V.  Boyd,  2d  January  1 833,  where,  trustees  having  been  ap- 
pointed in  succession,  sasine  in  favour  of  the  whole  nomincUim,  or  of 
such  of  them  as  should  accept,  was  held  good  as  to  those  first  called, 
the  attorney's  authority  as  regarded  them  being  presumed  from  his 
holding  the  disposition.  There  was  no  occasion  to  determine  the 
question  as  to  the  effect  of  the  attempt  to  infeft  the  others  condi- 
tionally on  their  acceptance. 

The  trustee  thus  vested,  although  infefl  for  a  qualified  purpose 
may  exercise  rights  of  proprietorship ;  so  he  was  held  entitled  to 
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sue  declarator  of  non-entry  in  Ker  v.  Russell,  7th  December  1838.  i  i).  179. 
When  he  is  in  advance  for  tlie  trust,  he  is  entitled  to  sell  for  his 
own  reimbursement,  if  no  immediate   means  of  relief  be  shown  ; 
Innes  y.  Innes,  18th  December  1828.     On  the  other  hand,  a  trus-7S.  2oc 
tee,  by  taking  infeftment  and  drawing  the  rents,  adopts  the  feu, 
and   becomes  personally  liable   for   implement   of  the   obligations 
in  the  charter;    Marquis  of  Abercom  v.  Grieve,    16th  December  u  s.  los. 
1835. 

The  trustee  and  his  heirs  are  accountable  to  the  creditors.     This 
was  held  even  in  a  case  where  exemption  from  such  accountability 
was  provided  by  the  terms  of  the  deed  ;  Duke  of  Hamilton  s  Creditors  m.  16201. 
V.  The  Trustees  of  the  Duchess,  24th  November  1747,  affirmed  16th  J|^^^^PP- 
January  1750. 

With  regard  to  the  effect  of  the  trust-disposition  upon  the  creditors' 
rights,  their  interest  is  a  jus  crediti,  to  call  the  trustees  to  account, 
and  whatever  may  be  due  to  them,  therefore,  is  attachable  by  arrest- 
ment ;  Orierson  v.  Ramsay,  15th  February  1780.  M,  759, 

After  the  purposes  of  the  trust  are  accomplished,  the  trustee  is 
accountable  for  any  reversion  to  the  truster,  and  must  denude  in  his 
favour. 

It  is  carefully  to  be  observed,  how^ever,  that  a  trust-disposition  Radical  right 
for  payment  of  creditors  does  not  divest  the  debtor  of  the  radical  "^*'^^^* ^'''" 
right  of  property.     Upon  its  face  it  is  shown  not  to  confer  on  the  where  trust 
trustee  an  absolute  right.     It  is  a  security,  and  may  be  extinguished  ^^^  ^*^"* 
by  renunciation.     This  doctrine  was  first  recognised  in  Campbell  v.  M.  wee  "  Adju- 
Edderline,  14th  January  1801.    There,  a  party  who  had  granted  a]^^'^^]j°'" 
trust-disposition  for  creditors,  with  instructions  to  the  trustee  to  exe-  i  Rom,  l!  C. 
cute  an  entail,  was  held  not  to  be  so  divested,  but  that  non-acceding  ^^®* 
creditors  might  adjudge  the  property  from  his  apparent  heir.     The 
same  doctrine  was  held  by  the  House  of   Lords  in  MacMiUan  v.  7  wil.  &  Sh. 
Campbell,   14th  August  1834;  and,  in  iPLeod  v.  M'Kenzie,  17th  ^PP-^^^- 
November  1827,  the  existence  of  a  trust  was  held  no  bar  to  a  con-      *  ^^' 
veyance  of  the  radical  right  of  property.    It  is  necessary  to  keep  in 
view,  however,  that  the  doctrine  of  the  radical  right  of  property  being 
in  the  beneficiary  is  necessarily  limited  to  the  case  where  the  trust 
has  flowed  from  him.    It  can  have  no  place,  when  he  has  had  no  title 
antecedent  to  the  trust  ^'«<^  6  D.  804. 

The  doctrine  of  Erskine,  that  the  conveyance  of  land  to  a  trustee  In»t-  »•  2.  J6. 
for  behoof  of  creditors  makes  the  debts  due  to  them  heritable,  though 
originally  moveable,  has  been  corrected  in  a  note  by  Lord  Ivory,  and 
is  to  be  received  as  accurate  only  where  the  conveyance  either  is  to 
the  creditor  himself,  or  is  so  conceived  as  to  give  to  the  creditor  with 
his  own  concurrence  a  real  right  in  the  estate.  This  is  distinctly  and 
strongly  illustrated  by  the  case  of  Hawkins  v.  Hawkins,  23d  May  5  D.  1036. 
1843,  where  personal  bonds  were  held  moveable,  although  they  had 
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been  secured  by  a  coiiveyaiice  of  landa 
yeara. 

11.    LEA8BH.* 


DKF.MTioir  or       A  taclt  Of  Icase  ia  a  contract,  by  wbu 

LiAi-e.  ijy  ^jig  proprietor  to  another  for  a  fixed 

either  be  in  money  or  in  grain,  or  in  the 

quantity  of  grain.     It  may  also  consist 

services,  Buch  as  are  now  lawful. 

Epfect  or  As  a  right  relating  to  lands,  this  cont 

TUBAi.  LSASE.  ^gj.|jj^]  ^g^^,^  f^^  j,  jg,.,jj  ^f  ygara,  though 

tracted,  may  be  resiled  from  by  either 

M.  8400.  has  followed,  it  may  be  resiled  from  at  i 

V.C.  Johnaton's  Tenants,  16th  July  1636  ;  j 

November  1810.     But  extraordinary  n 

of  a  grassum,  will  support  a  verbal  leai 

nary  improvements,  however,  are  not  al 

^-  ^'  Macrorie  v.  M'Whirter  and  Gray,  18ih 

A  written  obligation  effectually  seci 

where  the  writing  ia  defective,  e.g.,  a  U 

F'  C.  it  is  effectual  if  followed  by  possession  ; 

M.4392.  Clark,  12th  May  1813  ;  and  the  previ( 

V.  Stewart,  etc.,  decided  in  the  House  ol 

PosmoK  Of  The  improvement  of  agriculture,  an 

roBK^Mo'^      evidently  required  that  his  possession 

c.  IS.  should  not  be  dependent  upon  the  pi 

or  of  any  purchaser  of  the  estate.     In 

reference  is  made  to  the  hardships  sufii 

in  being  turned  out  of  their  farms  and 

sold.     This  led   to  intercession  on  thi 

prelates  and  barons  on  behalf  of  liusbat 

1449,  a  Statute  was  passed,  cap.  18,  en 

continue  possession  after  sale  of  the  e: 

tacks,  paying  to  the  purchaser  the  rent 

has  been  characterized  as  the  Magna  C 

Hkquuitbs  or       To  entitle  a  lease  to  the  benefit  of  th 

imIT^^is"   requisite:— 

—  (1,)  That  it  contain  a  specific  rent,  i 

within  the  terms  of  the  Statute  ;  and,  i 
singular  successors,  the  rent  must  not 

•  Bj  the  reccnl  Act,  30  &  21  Vict.  cap.  26,  proviii 
and  tranimiulon  of  real  Brcnrittea  over  a  certain  cli 
nrerence  t(  made  to  pp.  B68-9,  infra. 


CHAP.  IT.  THE  LEASE.  865 

(2.)  That  it  be  followed  by  possession  as  in  room  of  sasine,  tacks  2.  As  to 
having  anciently  been  constituted  by  charter  and  sasine.     Although  ^*^***®*®** 
the  lease  is  executed,  yet,  if  the  grantcr  die  before  the  term  of  entry, 
it  is  void.     A  decision  inconsistent  with  this  doctrine,  Redhead  v.  Bell's  8vo 
KevTy  27th  November  1 792,  was  reversed  on  appeal.   A  lease  of  game,  ^*"*'  ^^^' 
although  followed  by  possession,  is  not  effectual  against  singular  suc- 
cessors;  Pollock,  Gilmour,  A  Co,  v.  Harvey,  5th  June  1828.     The  6  S.  913. 
grounds  of  this  decision  are  clearly  stated  in  Lord  Corehouse's  in- 
terlocutor.* 

(3.)  The  lease  must  contain  a  definite  ish.     If  it  does  not,  although  3.  As  to  ish. 
binding  upon  the  granter  and  his  heirs,  it  is  good  against  singular 
successors  only  for  the  shortest  period  consistent  with  the  expressed 
intention  ;  so,  where  annual  services  constituted  the  rent,  the  lease 
was  sustained  for  two  years  ;  Redpath  v.  White,  22d  November  1737.  M.  15196. 

The  Statute  supports  leases  of  urban  tenements  as  well  as  of  lands; 
Macarthur  v.  Simpson,  6th  July  1804.  M.  I6I8I. 

The  right  of  the  singular  successor  entitles  him  to  payment  of  the 
rent,  and  he  is  not  debarred  from  this  by  stipulation  of  retention  by 
the  lessee  himself,  or  for  payment  to  another  creditor  of  the  landlord. 

The  landlord  has  a  delectus  personce,  and  the  tack  cannot,  therefore,  Leasb  hot 
be  assigned  without  the  landlord's  consent,  unless  ficr^nted  expressly  -^^siohable 

.        r  t»     ^  If.  •  V  f  1  WITHOUT  OOK- 

in  favour  of  the  tenant  and  his  assignees.   It  may,  however,  be  trans-  semt. 
mitted  by  adjudication,  unless  assignees  are  expressly  excluded.   But 
when  a  lease  is  for  a  period  beyond  the  ordinary  duration,  a  power  of  Implied  power 
assignment  is  implied,  as  it  is  also  in  a  liferent  tack.    The  same  prin-  ™  ^t^^Qv. 
ciple  applies  to  subletting.    These  are  the  rules  in  agricultural  leases,  powrb  to 
In  tacks  of  urban  tenements  there  is  an  implied  power  of  assignment  bublet. 
and  subletting,  unless  expressly  excluded  ;  Anderson  y.  Alexander,  y.C. 
etc.,  10th  July  1811,  and  previous  case  of  ilt^t^on  there  referred  to. 
But  the  sublease  must  not  be  for  an  objectionably  different  use  of  the 
subjects.     There  is  this  distinction  between  assignation  and  sublease, 
that  in  a  sublease  the  right  of  the  tenant  continues,  and  his  liability, 
therefore,  continues  also,  both  he  and  the  subtenant  being  liable  for 
the  rent ;  while,  after  an  assignation  has  been  assented  to  by  the  land- 
lord, he  has  no  longer  any  claim  against  the  original  tenant ;  Skene  4  s.  25. 
V.  Greenhill,  20th  May  1825,  and  previous  case  of  Low  there  referred 
to,  in  opposition  to  the  doctrine  of  Erskine  and  Bankton. 

In  agricultural  leases  the  tenant,  receiving  the  houses,  etc.,  in  good  Repairs. 
repair  at  his  entry,  is  bound  to  maintain  them  in  the  like  condition. 
The  rule  is  different  in  urban  subjects,  which  the  proprietor  must  keep 
in  a  tenantable  condition. 

Tacks  may  be  terminated  during  their  currency — (1.)  by  failure  to 

*  See  eIbo  Menzies  v.  Menziei,  10th  Marcli  1852,  and  Earl  0/ Fife's  Tnuteet  ▼.  Wilson,  14  D.  651. 
14th  December  1S59,  as  to  the  nature  of  leases  of  game,  and  their  effect  against  the  heirs  22  D.  191. 
and  singnlar  successors  of  the  granter. 
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pay  rent  for  two  years,  tliia  irritancy,  h 
bar ;  Act  of  Sederunt,  14th  December  ] 
by  the  tonant's  failure  to  find  security 
rents,  whore  he  is  either  a  year  in  arre 
to  till  at  the  usual  season ;  (3.)  also 
granted  and  accepted. 

A  stipulation  annulling  the  tacic  in  i 
ruptcy  ia  efi'ectual ;  Forbes  v.  Duncan, 
In  order  to  insure  the  tenant's  rem< 
lease,  certain  formalities  of  warning  ai 
are  described  in  the  different  Institui 
(excepting  within  burgh,  where  chalki 
mandate  of  the  proprietor  suffices)  cons 
before  the  Judge  Ordinary,  executed  a 
term  of  expiration  of  the  lease.  Ai 
effected  upon  a  precept  from  the  Sh 
When  the  lease  contains  an  obligation 
is  made  effectual  by  a  charge  upon  t 
before  the  term.  The  Sheriff,  on  prodi 
will  eject  the  tenant  within  six  days.  A 
to  remove  ia  equivalent  to  a  decree  of 
and,  the  lease  being  stamped,  the  lette 
tract,  and  held,  therefore,  not  to  requ 
14th  July  1862.  The  rules  of  compu 
been  made  matter  of  Statutory  enacti 
16  &  17  Vict.  cap.  80,  §§  29,  30,  and 

I-  When  there  is  no  warning,  or  proces 
to  be  relet  by  tacit  relocation  for  anot 
We  will  not  enter  upon  the  nature  ( 
his  rent  by  hypothec  over  the  fruits  ai 
necessary  to  enforce  it,  and  the  periods 
be  taken,  these  points  being  approprii 
A  precedent  of  the  tack  in  its  most 

1.  the  Juridical  Styles. 

I"-  The  landlord  sets,  and  in  tack  and  i 
and  his  heirs  the  lands  or  other  subjei 
specified  number  of  years  from  the  ter 
houses,  grass,  and  pasturage,  and  from 
the  year  from  the  ground  as  to  the  ars 
entry  is  mentioned,  it  is  held  to  be  th 
the  tack.  The  possession  is  fortified  b 
randice.     On  the  other  hand,  the  tacki 


*  Seo  proTiaions  for  atinimaiy  remiTingt  froui  gul 

M  B  rate  Dot  exceediog  £31}  p«r  aimuni,  as  coDtaia 

9  D.  755.  may  nlao  be  nrnde  lo  the  case  of  tlie  SkotU  Iron  Ci 
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to  pay  the  rent  half-yearly  with  interest,  and  penalty,  and  to  flit  and 
evacuate  the  premises  at  the  expiration  without  warning  or  process 
of  removal.  Then  there  is  a  mutual  penalty  for  non-implement,  and 
a  clause  of  registration. 

These  are  the  main  and  essential  conditions  of  a  lease.  Among 
the  Styles  will  be  found  forms  applicable  to  a  great  variety  of  circum- 
stances in  the  grantcr,  the  nature  of  the  subject,  and  the  intended 
use  of  it. 

We  shall  notice  a  few  points  of  chief  importance  : — 

We  must  look  to  the  title  of  the  grantor.     A  lease  from  a  person  Title  of 
not  infeft  is  not  eiFectual  against  a  singular  successor  infeft ;  Gordon  «aAHTER  op 

LEASE 

v.  Milne,  29th  February  1780.  A  Hferenter  cannot  grant  a  lease  j^  10309 
beyond  his  life ;  nor  tutors  beyond  their  tutory.  The  restrictions 
upon  the  powers  of  heirs  of  entail  in  this  respect  have  already  been 
examined.  Upon  deathbed  a  tack  injurious  to  the  heir  cannot  be 
granted,  but  one  given  under  a  fair  exercise  of  the  right  of  adminis- 
tration is  valid  ;  Semple  v.  Semple,  1st  June  1813.  F  C. 

A  mercantile  company  is  capable  of  holding  a  lease  socio  nomine  ;  m,  ^^^ 
Denniston,  Macnayr,  <k  Co,  v.  Macfarlane,  16th  February  1808.  "  Tack,"  Appx. 

Very  important  questions  have  arisen  with  regard  to  the  use  of,, 
leases  as  a  ground  of  credit,  the  difficulty  here  being  to  impart  to  the  as  a  security. 
creditor  a  title  of  possession,  there  being  no  medium  for  giving  him  a 
real  right  otherwise  than  by  possession,  as  may  be  done  in  a  feudal 
estate  by  means  of  the  records.     The  question  received  very  careful 
and  deliberate   consideration    in  Brock  v.  Cdbbell,  29th  November  2  S.  52 ; 
1822;   remitted    13th  May   1828;  adhered  to,   5th   March  1830 ;  ^^'^-g^.S*^- 
aflirmed,  23d  September  1831.     Here,  a  tenant  in  security  of  a  loan  8  8.647*; 
granted  an  assignation  of  his  lease,  which  was  intimated  to  the  land-  ^^^4^^^' 
lord.     The  assignee  granted  a  sublease  to  the  tenant,  who  remained 
in  possession  and  paid  the  rent  to  the  landlord,  no  possession  being 
taken  by  the  creditor.     The  judgment  was  founded  upon  the  principle 
inherent  in  the  Law  of  Scotland,  that  a  real  right  cannot  be  trans- 
mitted without  a  change  of  possession  natural  or  civil,  and  that  the 
case  resolved  itself  into  a  collusive  device  to  create  a  latent  security 
over  a  real  right  without  change  of  possession  either  naturally,  civilly, 
or  symbolically — at  attempt  at  variance  with  the  first  principles  of 
the  Law  of  Scotland,  and  which,  if  successful,  would  give  rise  to  mis- 
chievous consequences.     The  extremely  unsatisfactory  and  dangerous 
nature  of  such  securities  is  strikingly  shown  in  the  case  of  Ramsay  \.  4  D.  405. 
Comm^erdal  Bank,  20th  January  1842,  where  a  lease  was  assigned  as 
a  security,  the  landlord  consenting,  and  the  assignee  binding  himself 
for  payment  of  the  rent.     The  tenant  (debtor)  having  become  bank- 
rupt, the  trustee  challenged  the  assignation  as  void  for  want  of  pos- 
session.    Tlie  creditor  found  it  prudent  not  to  defend  his  right,  and 
proposed  to  relinquish  all  connexion  with  the  leasa     But  the  land- 
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H.  14375. 
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lord  contended  HUCceBsfully  that  he  rem 
the  rent. 

Transmission  of  lease. — A  lease  U  ai 
tract  of  future  time.  It,  therefore,  deai 
it  vesta  in  him  ipso  jure  without  aerrice 
1761.  An  adjudger  from  the  heir,  ther 
him  to  enter  in  Bpecial.  The  heir's  titl 
CampbeU  v,  Cunninghatne,  16th  Fehruai 
an  assignation  improperly  granted  by  th 
June  1754. 

Assignation  is  the  proper  form  of  tram 
ia  heritable  as  to  succcasion ;  and  the  asi 
not  containing  diapoaitive  words;  per 
Blair,  I4th  November  1849. 


The  Act  20  &  21  Tict.  up.  26,  pnsMd  10th  Ai 
"  Regutnition  of  Leuet  (Scotlaod)  Act,  IB57," 
regnnl  both  to  the  uaigDstian  md  traonDuaion  of  I 
(Rich  leiuea  oa  ■  grouud  of  credit.  The  mcdiam 
made  STulable,  is  the  resutrmtion  of  the  Tsriona  de> 
recorda  in  which  Uadrights  tre entered.  TheActpt 
of  thirtj-one  yeari,  or  for  aDj  longer  period,  may  hi 
Burgh  Regiater  applicable  to  a  aaaine  in  the  landa. 
natian  in  aecnritj,  or  translation  thei«of,  ia  to  be  TM 
itaelf.  The  regiatrHtioD  continuea  the  effect  of  the  1 
■nbJGcta  let ;  hnt,  except  for  the  pnrpoeea  of  the  Act, 
ance  alwaj  a  with  ila  conditiona  and  atipulalioni,  the 
hia  right  being  recDided  in  Unnt  of  the  Act — may  i 
a  brief  form  of  aiiignatioD  appended  to  the  Act.  ' 
tbe  asaignee  vith  the  right  of  the  granter  to  the  eit 
the  right  of  h^rpothec  or  other  rights  of  the  landlord, 
The  mode  of  employing  the  regiatered  lease  aa  i 
S  4,  which  enacts  that  the  party  in  right  of  sach  leai 
alwaja  in  accordance  with  its  conditioai  and  atipuli 
"  part,  in  aecnri^  for  the  payment  of  borrowed  moi 
"  wiTes  and  children,  or  in  secnrity  of  cash  credita,  < 
form  of  a  bond  and  assignation  in  security  ia  am 
secnrity,  when  recorded,  completea  the  right,  and  cc 
When  another  than  the  original  grantee  or  assigl 
■ecnrity  for  regiatration,  he  requires  to  eipede  a  nob 
the  Act.  The  keeper  of  the  register,  on  stich  inj 
record  the  deed  along  with  (he  inslramenl. 

Section  6  allows  an  assignation  in  aecnrity  to  be  t 
with  a  icbednle  annexed  to  the  Act ;  and  this  ben 
This  section  aim  containa  power  to  the  creditor,  in  I 
oot  prejadicc  to  the  power  oTaale,  in  default  of  pajn 
of  the  principal  debt,  or  a  term's  inlereal  or  annuil; 
posaesa  the  snbjecta.  Alter  intimation  to  the  lesM 
grant  the  warrant,  which  is  a  anfficicnt  title  to  the 
the  renta  from  sabtenants,  and  sublet  in  the  same  wi 
creditor  ia  not  to  be  personally  liable  to  the  landlord 
enter  into  poaseaaion. 
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By  sections  7  and  8,  a  mode  of  completing  the  title  of  an  heir  or  general  disponee  to  any  {2  7  &  8. 
such  lease  or  assignation  in  security,  is  made  competent  by  writ  of  acknowledgment  or 
notarial  instrument,  and  the  necessary  forms  are  appended  to  the  Act.  These  are  similar  to 
the  forms  authorized  to  be  employed  in  the  completion  of  the  title  of  heirs  and  general 
disponees  to  heritable  securities,  under  8  &  9  Vict.  c.  31,  §§  2  &  4.  It  will  be  observed, 
that,  for  the  purposes  of  the  Act,  the  rule,  mortuus  sasit  vivum,  does  not  hold  in  regard  to 
the  succession  of  an  heir ;  and  in  order  to  take  advantnge  of  its  provisions,  he  must  avail 
himself  of  the  method  of  completing  a  title  which  the  Act  prescribes. 

Provision  is  likewise  made  for  the  case  of  an  assignee  dying  without  recording  his  right,  §  9. 
by  which  his  heir  or  general  disponee  is  allowed  to  expede  and  record  a  notarial  instrument 
along  with  the  deed.    An  adjudication  of  a  lease  or  assignation  in  security  is  to  be  com-  §  10. 
pleted  by  recording  an  abbreviate  in  the  register  in  which  the  lease  is  recorded,  being  an 
assimilation  to  the  mode  of  completing  a(^*udications  of  heritable  securities.    The  trustee  on  §  11. 
a  sequestrated  estate  may  complete  his  right  to  a  registered  lease  or  assignation  in  security 
by  expeding  and  recording  a  notarial  instrument. 

The  Acts  proceeds  upon  the  principle  of  registration  being  essential  to  render  its  provi-  §  12. 
nons  applicable  to  the  writs  with  which  it  deals ;  and  it  is  accordingly  provided,  that  the 
date  of  recording  is  to  be  the  rule  of  preference  in  competition.  Section  13  provides  for 
recording  renunciations  and  discharges,  which  may  be  according  to  the  forms  appended  to 
the  Act,  and  may  be  endorsed  on  the  deed  renounced  or  discharged ;  and  by  Section  14, 
the  Keeper  of  the  Register  is  to  record  extracts  of  decrees  of  reduction.  The  mode  of  regis- 
tration is  set  forth  in  Section  15,  and  extracts  declared  to  make  faith,  unless  the  writs  are 
oflfered  to  be  improven.  Then  the  application  of  the  law  which  holds  it  essential  to  the 
transmission  of  the  real  right,  constituted  by  a  lease,  that  a  change  of  possession  should 
take  place,  is  provid«d  against  in  the  case  of  writs  under  the  Act,  by  Section  16.  This  §  16. 
section  contains  the  important  provision,  that  registration  shall  complete  the  right  under 
the  recorded  writs,  to  the  effect  of  establishing  a  preference  as  effectually  as  if  the  grantee 
or  party  in  his  right  had  entered  into  actual  possession  of  the  subjects  leased  under  such 
writs  at  the  date  of  registration. 

Sections  17  &  18  contain  further  enactments  defining  the  nature  of  the  leases  which  are  §§  17  &  18. 
registerable.  A  lease  containing  an  obligation  to  renew  it  from  time  to  time,  so  as  to  endure 
for  thirty-one  years  or  upwards,  may  be  registered,  but  no  lease  executed  after  the  passing 
of  the  Act  is  registerable  unless  the  name  of  the  lands  of  which  the  subjects  let  consist,  or 
form  a  part,  shall  be  set  forth  in  the  lease.  But  leases  of  subjects  held  by  burgage  tenure, 
and  leases  executed  after  the  Act  in  terms  of  a  prior  obligation  to  renew,  are  excepted  from 
the  last  provision.  The  extent  of  the  land  let  must  also  be  set  forth  in  such  lease ;  and  it 
18  limited  to  fifty  acres.  Where  the  subjects  consist  of  mines  and  minerals,  the  extent  is 
not  required  to  be  set  forth  ;  and  the  limitation  in  point  of  extent  does  not  seem  to  apply  to 
leases  of  burgage  subjects,  or  of  mines  and  minerals,  or  to  leases  executed  before  the  passing 
of  the  Act.  By  section  19,  an  extract  of  a  lease  recorded  before  the  passing  of  the  Act  in  §  19. 
the  Books  of  Council  and  Session,  or  of  a  Sheriff  or  Burgh  Court,  may  be  recorded  under  the 
Act  in  the  same  manner  as  if  the  original  lease  had  been  presented  to  the  Keeper.  The 
20th  section  enacts  that  the  short  clauses  in  the  schedules  appended  to  the  Act,  are  to  have 
the  same  meaning  and  effect  as  declared  by  10  &  1 1  Vict.  c.  50,  §§  2  &  3,  to  belong  to  cor- 
responding clauses  in  the  schedules  annexed  to  that  Act,  the  procedure  for  a  sole  under  a 
bond  and  disposition  in  security,  being  held  applicable  to  a  sole  of  a  recorded  lease  under  an 
assignation  in  security. 


III. — LiFEBENTS. 

After  what  we  have  already  observed,  it  is  unnecessary  to  enter  into 
any  detail  upon  the  subject  of  liferents.  We  have  seen,  tliat  this 
is  a  right  to  the  enjoyment  during  life  of  the  fruits  of  the  soil,  and 
that  it  must  be  exercised  salvd  rei  suistantid. 

Liferents  are  reserved  or  constituted.     Where  the  right  exists  by 
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reservation,  upon  the  principle  of  relui 
the  part  of  the  fiar  to  divest  himself  c 
fee,  the  liferenter  by  a  continuation  of 
enter  vassals  and  to  receive  the  casual 

The  liferent  by  constitution  is  esta 
wliich  we  have  had  in  treating  of  th 
speaking,  this  right  in  its  proper  chara 
usufructuarii  ink(Bret.  When  assigne< 
Bonal  right  to  tlie  fruita  during  the  ce 
admit  of  sasinc  in  the  assignee.  A 
therefore,  is  conveyed  by  assignation  i 
tenanta  This  intimation  ia  good,  th< 
which  the  assignee's  right  is  to  commei 
March  1835. 

The  intransmissibility  by  feudal  f 
inconvenient,  when  the  liferenter  dea 
fund  of  credit.  The  more  so,  as  by 
bined  with  that  of  Stair,  the  doctrine 
rent  annuities,  and  may  be  held,  thei 
liferent  provisions  granted  to  husband 
Act,  or  in  the  exercise  of  other  powei 
tuted  may  be  held  not  to  be  capable 
feudally  complete  right  to  the  assigne 
be  quite  clear,  that  the  rule  applies  tx 
where  they  are  assigned,  it  will  be  j 
the  tenants,  which  is  inconvenient,  \» 
each  change  of  occupation,  to  take  a  \ 
quantum. 


IV. — Sbrtitcdb& 

It  is  not  necessary  to  enter  upon  a 
ject  of  servitudes  On  this  point  w 
already  developed  in  treating  of  condil 
fen.  Of  special  rights  of  servitude,  ai 
imposition,  there  are  examples  in  the 
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CHAPTER  V. 

DILIGENCE  AFFECTING  HERITABLE  RIGHTS— INHIBITION — ADJUDICATION — 

POINDING  THE  GROUND. 

I. — Inhibition. 

This  is  a  preventive  diligence,  used  in  order  to  debar  a  debtor  Naturb  and 
from  alienating  his  heritable  property  so  as  to  prevent  his  creditors  ^hhibitoh' 
from  recovering  payment  out  of  it.     It  may  proceed  either  upon  a 
Jiquid  obligation,  as  a  registered  protest  or  otlier  decree,  or  upon  a 
depending  action,  the  summons  being  previously  executed,  or  upon 
a  debt  not  yet  payable,  when  the  debtor  is  vergens  ad  inopiam. 

The  form  of  inhibition  on  a  registered  protest  is  given  in  the  Style-  Form. 
book.  It  consists  of  signet  letters  addressed  to  messengers-at-arms,  iii.  526. 
narrating  the  ground  of  debt,  and  that  the  debtor  intends  to  put 
away,  or  burden,  his  heritage  to  the  prejudice  of  the  complainer. 
The  writ  then  (1.)  directs  him  to  be  charged  not  to  do  so,  and  to  do 
nothing  whereby  his  heritable  property  may  be  evicted,  or  he  denuded 
of  it ;  and  (2.)  directs  the  messenger  to  charge  the  lieges  not  to  pur- 
chase the  debtor's  lands  or  receive  from  him  any  deed  of  alienation 
or  security,  with  certification  that  deeds  taken  in  disobedience  of  the 
charge  shall  be  null. 

This  writ  must  be  executed  against  the  debtor.     The  execution  Execution  of 
against  the  lieges  is  by  publication  at  the  market-cross  of  the  head  «""""<>*• 
burgh  of  the  jurisdiction  of  the  debtor's  domicile,  where  it  must  be 
made,  whether  the  execution  against  the  debtor  takes  place  at  his  1697,  c.  268. 
residence  or  not ;  Creditors  of  Kinminnity  v.  Innes,  2d  December 
1 748.     Publication  at  the  head  burgh  of  a  jurisdiction  where  the  M.  6982. 
debtor  is  residing,  but  without  having  acquired  a  complete  domicile, 
is  invalid  ;  Low  v.  Jeudwine,  10th  March  1815.     In  cases  of  doubt,  F.  C. 
publication  ought  to  be  made  within  both  jurisdictiona 

When  the  debtor  is  furth  of  Scotland,  the  former  practice  was  to  Wheh  dbbtob 
inhibit  him  at  the  market-cross  of  Edinburgh,  and  pier  and  shore  of  g^j^^i^^p. 
Leith,  and  the  publication  to  the  lieges  was  at  the  same  places. 
Now,  service  as  against  a  debtor  furth  of  Scotland  must  be  made  at 
the  office  of  the  keeper  of  edictal  citations,  as  in  place  of  the  record 
office  of  the  keeper  of  the  records.  The  lieges,  however,  not  being 
fiirth  of  Scotland,  cannot  strictly  bo  held  to  be  included  in  this  exe- 
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cution,  SO  it  is  usual  in  practice  still  to 
pier,  and  shore,  even  where  there  is  edii 

The  execution  and  publication  must 
and,  therefore,  the  letters  ought  to  be 
cl  re  lira  stances,  with  great  care. 

Besides  execution  and  publication,  th( 
in  the  general  register  of  inliibitions,  or 
^'  every  county  wherein  the  lands  lie,  aa 
debtor's  domicile.  If  the  latter  is  omil 
cular  register  of  the  lands  is  unavaiHng 
:-  Registration  within  forty  days  make 
the  date  of  publication.  It  was  form 
inhibitions  in  a  curtailed  form,  condensi 
in  the  entry  upon  the  register,  and,  on 
being  general,  such  registration  was  bu 
V.  Pearson,  9th  March  1838. 

As  the  object  of  registration  is  to  g 
claims  of  the  user  of  the  diligence,  mal 
is  fatal  In  Park  v.  Wood's  Trustees, 
of  two  of  three  names  of  parties  inhit 
held  a  nullity  of  the  diligence  as  againsi 
of  the  register  was  found  liable  on  the 
tion.  An  example  of  error  in  recordinj 
in  Malcolm  v.  Northern  Reversion  Go.,  '. 
Falconer's  Repreaentativea,  26th  Nover 
of  several  co-obliganta  in  a  bond,  "  ■ 
was  held  fatal,  althougii  the  inhibitio: 
Walker  v.  Hunter,  17th  December  1853 
was  described  by  only  one  of  several  d 
bench,  without  deciding  as  to  the  effe 
identification  were  thus  narrowed. 

Inhibition,  though  formerly  the  stj 
limited  in  its  effect  to  the  heritable  es 
strained  by  it  from  alienations  or  cont 
heritage  to  the  inhibiter's  prejudice.  Th 
as  well  as  the  property  presently  beloi 
Keith,  15th  December  1665  ;  provided 
in  a  county  where  the  diligence  waa  re 
in  the  general  register. 

But  inhibition  cannot  restrain  the 
which  he  was  under  a  previous  obligatii 
in  implement  of  missives  of  sale  ant< 
does  it  restrain  him  from  receiving  and 
ties  belonging  to  bim,  as  lie  may  be  con 
■  See  the  Court  of  Sesaioii  (Scotlaad)  Ac 
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but  for  this  a  remedy  is  provided  by  Act  of  Sederunt,  19th  February 
1680,  vhich  debars  debtors  from  receiving  ren unci ati on g  of  securi- 
ties, provided  the  inhibition  be  notarially  intimated  to  them.  Upon  Debtor' 
the  same  principle  which  allows  deeds  founded  upon  prior  obligations, 
the  debtor's  lands  may  be  adjudged  for  debts  contracted  previously  to 
the  inhibition.  The  prohibition  is  personal  to  the  party  inhibited,  ™  "'"'"'™ 
and  has  no  effect  in  dobarriug  liis  heir  from  alienating. 

The  effect  of  inliibition  is  simply  prohibitory.  It  gives  no  direct  Inhihitioii 
right  in  the  property.  In  order,  therefore,  to  secure  an  active  pre-  U^^g/"* 
ference  for  his  debt,  the  iiihibiter  must  use  the  diligence  of  adjudica- 
tion, which  is  proper  to  that  object.  But,  inasmuch  as  the  benefit  of 
the  diligence  belongs  only  to  the  inhibiter,  it  secures  to  him  important 
advanlagca  As  regards  prior  personal  debts,  if  a  future  real  burdon 
on  the  lands  is  created,  these  personal  debts  aro  thereby  defeated, 
while  the  right  of  the  inhibiter  remains  to  have  the  subsequent  burden 
reduced  as  in  defraud  of  his  diligence. 

This  diligence  does  not  prevent  the  transference  of  the  estate  to  the 
trustee  in  a  sequestration,  under  the  Bankrupt  Act. 

Inhibition  used  in  an  unnecessary  or  oppressive  manner  will  beRECAu.oF 
recalled  by  the  Court  of  Session.  whibitiox. 

As  this  is  an  instrument  of  diligence  inimical  to  the  claims  of 
competing  creditors,  integrity  is  required  with  great  jealousy.  In 
Burleigh,  etc,  v.  Horwood,  20th  July  1848,  it  was  held  a  fatal  objec-  lO  D.  15I3. 
tion  to  inhibition  against  a  party  abroad,  that  in  the  warrant  to  cite 
edictally  the  name  of  the  ofBce  was  written  od  an  erasure.  In  the 
case  of  Walker,  already  cited,  there  will  be  found  a  discrimination  by  ic  D.  226. 
the  Lord  President  of  the  rules  applied  in  the  construction  of  deeds 
as  contracts  and  as  grounds  of  diligence.^ 


IL — Adjudication. 

Adjudication  is  the  diligence  by  which  a  creditor  transfers  the  Depinition. 
heritable  property  of  his  debtor  to  himself  in  payment  or  for  security 
of  his  debt.  It  is  competent  so  long  as  tho  property  remains  vested 
in  the  debtor,  or  subject  to  his  disposaL  Therefore,  tho  creation  of 
a  Parliamentary  trust  for  the  sale  of  lands  at  the  requisition  of  the 
heir,  in  order  to  pay  debts,  is  no  bar  to  adjudication  ;  Meiklam  v.  UD.  137. 
Olassford,  4th  December  1851. 

*  Id  conKqnence  of  th«  (leciaiun  in  the  cue  of  Malcolm,  SBtli  Marcli  1S49  (cited  itipnt, 
p.  872),  BO  BctioB  of  relief  was  mised  against  the  Keeper  of  tho  Kcgirter,  who  in  defence 
stated  varioog  objections  to  the  diligence.  Thesa  will  he  found  discnssod  and  repelled  in 
Dacijton  T.  MackeTixie,  20lh  December  1856.  19  D.  !26. 

The  dependence  of  an  action  against  a  company  is  a  good  ground  of  inliibition  against  on 
individual  partner  ;  Eteing  v.  ifCltUand,  29th  June  1860.  St  D.  1347. 
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Our  remarks  will  be  much  abbreviat* 

been  already  stated  with  regard  to  adj 

Adjudication  was  substituted  hy  li 

apprising  by  messengers.     This   Stati 

Session  to  adjudge  the  debtor's  estate  ii 

apprisable,  to  his  creditors  in  two  form 

Spscialamd-       (1.)  By  special  adjudication,  so  calk 

mcATios.         ]jg  adjudged  only  such  part  of  the  debt 

the  principal  and  interest  of  the  debt, 

spect  of  the  creditor  being  forced  to  ta] 

besides  the  composition  to  the  superioi 

the  expense  of  his  infeftmcnt.   Lands  th 

redeemed  by  the  debtor  within  fireyeai 

Gkheul  Aoia-      (2.)  By  general  adjudication.     If  the 

DicATiuH.         ficient  right  to  the  lands,  and  deliver  t 

creditor,  or  if  he  did  not  renounce  the 

cree,  so  that  the  creditor  might  have  a  c: 

then  the  creditor  might  adjudge  the  i 

the  same  way  as  he  might  have  apprise 

1661.     This  ia  the  general  adjudicatioc 

not  include  the  additional  fifth  part,  bi 

interest,  and  penalty,  if  any  is  stipulati 

A.  s.  26ih       superior,  and  expenses  of  infeftment. 

Fob.  1684.        and  expenses  of  infeftmcnt  may  also  bi 

The  general  adjudication,  while  thus 

tive  of  special  adjudication,  has  in  pnu 

form  of  the  diligence,  although  both  c( 

with  the  Statute,  necessarily  retained  i 

Act  declared  it  no  longer  necessary  b. 

I0&  II  Vict,    adjudication,  which  is  thus  practically 

has  abolished  the  bill  which  formerly  p 

dication. 

The  form  of  the  summons  will  be  fou 
Form  or  tvtt-  19  founded  OQ  a  narrative  of  the  ground 
are : — 

(1.)  For  special  adjudication,  and  pn 

(2.)  For  general  adjudication. 

(3.)  For  warrant  of  infeftment  and  h 

DEL-HEEUtT         The  first  conclusion  is  now  unnecesa 

w^^H^^to     ference  Act,  §  19,  the  decree  may  conta 

i«FErT.  to  give  infeftment  to  the  adjudgerand  h 

by  be  may  immediately  hold  base  of  I 

under  the  liabilities  to  the  superior,  alri 
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[Decrees  of  adjudication  being  comprehended  by  the  interpretation  clause 
of  the  Titles  to  Land  Acts,  1858  and  1860,  under  the  word  Conveyance,  the 
adjndger  may  now  be  feudally  vested  by  recording  the  decree  with  warrant 
of  registration  in  the  register  of  sasines.] 

The  adjudication  is  completed  by  recording  an  abbreviate  within  Reomtration 
sixty  days  of  the  judgment,  which,  however,  is  not  indispensable,  as  ^^  ^djudica^' 
we  have  already  seen,  for  the  security  of  an  adjudger  who  is  imme-  tion. 
diately  infeft     It  is  the  infeftment  which  determines  the  preference,  Critboiom  op 
as  it  completes  the  real  right ;  and  that  right  prevails  against  per-  rT^fQafio^*^ 
sonal  rights  granted  by  the  debtor  for  onerous  causes,  not  completed 
by  infeftment;  MitchsU  v.  Ferguson^  13th  Februaiy  1781 — a  prefer- 
ence expressly  secured  by  1661,  cap.  62.     The  preference  here  ex- 
tends to  the  principal  sum  and  whole  bygone  interest ;  and,  when  it 
is  desired  that  interest  should  run  upon  so  much  of  the  sum  in  the 
adjudication  as  consists  of  interest,  that  may  be  effected  by  poind- 
ing the  ground,  which  is  diligence  executed,  and  makes  the  claim 
of  interest  real. 

A  pari  passu  preference  of  adjudications  was  introdued  by  1661,  Paripaasu 
cap.  62,  which  gives  an  equal  ranking  to  all  adjudications  led  before  I^uwcations! 
that  first  made  effectual,  and  to  those  led  within  year  and  day  after 
it.     We  have  already  referred  to  the  Act,  54  Geo.  iii.  cap.  137,  which 
declared  in  §  II,  that  passing  a  signature  in  Exchequer  for  a  Crown 
holding,  and  a  charge  of  horning  for  lands  held  of  subjects,  and  re- 
cording an  abstract  of  the  signature  or  charge  in  the  register  of 
abbreviates  of  adjudications,  should  be  the  proper  diligence  for  ren- 
dering an  adjudication  effectual*    The  equivalent  in  Crown  holdings 
is  now  the  registration  of  an  abstract  of  the  draft  Crown  charter  and  lo  &  ii  Yici. 
a  copy  of  the  relative  note.  ^'  ^^»  ^  ^^• 

When  the  process  of  adjudication  is  directed  not  against  the  debtor 
himself,  but  against  his  heir,  or  when  an  heir  unentered  is  himself  the 
debtor,  the  procedure  is  in  exact  accordance  with  the  steps  Vhich  we 
have  described  as  requisite  in  the  action  of  adjudication  in  implement 
in  the  same  circumstances. 

The  right  acquired  by  the  adjudger  is  a  redeemable  right  only,  the  Adjudoer'h 
debtor  having  it  in  his  power  to  redeem  the  lands  at  any  time  within 
the  legal  reversion,  which  in  special  adjudications  is  five  years — in 
general  adjudications,  ten.     During  the  legal,  accordingly,  the  right 
ifi  not  a  judicial  sale  under  reversion,  but  merely  a,p%gnu8pr(Btorium, 
or  security  for  the  debt  judicially  conferred  ;  Cochrane  v.  Bogle^  2d  n  I>.  909. 
March  1849.     Nor  does  the  right  of  the  adjudger  become  absolute  Dbclaratob 
even  after  the  legal  period  of  reversion  has  elapsed.    In  order  to  con-  ®'  bm*»»y  of 
vert  it  into  an  irredeemable  right  there  is  required  either  (1.)  a  decree 
declaring  the  legal  expired,  which  is  the  proper  way  to  extinguish  the 

*  Reference  has  been  made  to  the  repeal  of  the  above  Act,  and  to  the  proviBions  referred 
to  in  the  text,  as  re-enacted  in  19  &  20  Vict.  c.  91,  §  6. 


BIGHT  REDEEM' 
ABLE. 
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M.  321;  1  Ross,  privilege  of  reversion ;  CampbeU  v.  Scotland,  7th  March  1794  ;  or(i) 
L.  C.  156, 173.  pQggegaion  upon  charter  and  sasine  during  forty  years  from  the  date 
F.  C. ;  1  Ross,  of  expiry  creates  an  irredeemable  right ;  Ormiston  v.  Hill,  7th  Feb- 
L.  C.  172.  ruary  1809.  But,  even  although  charter  and  sasine  be  obtained,  if 
no  possession  ensue,  the  adjudication  is  extinguished  by  the  negatire 
M.  10676;  prescription ;  Anderson  v.  Nasmyth,  3d  March  1788 ;  and  in  Homey. 
162^^*  ^'  ^'  Creditors  of  Eyemouth,  29th  January  1740,  the  superiority  of  knds 
Elchies,  tjoce  having  been  adjudged,  and  the  adjudger  infeft,  but  not  in  possession, 
*•  A<^udica-  ^'j^q  yassals  were  held  entitled,  even  after  expiry  of  the  legal,  to  take 
'  their  entries  from  the  former  superior. 

It  is  to  be  observed  generally,  that  adjudication  being  of  the  nature 
8  D.  519.         of  diligence,  the  whole  procedure  must  be  rigidly  accurate.     In  Bar- 
clay V,  Alexander,  25th  February  1846,  decrees  of  constitution  and 
adjudication  were  reduced  in  consequence  of  mis-recital,  9th  for  ]9tb, 
in  the  date  of  the  bill  upon  which  they  proceeded. 

It  is  to  be  observed  also,  that,  in  order  to  be  effectual,  this  diligence 

must  be  followed  out  without  undue  delay.     Neglect  for  four  years, 

See  Ersk.  Inst,  and  for  three  years,  to  obtain  infefbment,  have  been  held  such  mora 

ii  12  27  t/  '  ' 

as  to  give  effect  to  infeftments  granted  by  the  debtor  posterior  to  the 
adjudication. 
Adjudges  Here  we  have  to  repeat  the  remark  already  made  more  than  once, 

CARD  TO  OTATE  ^^^^  *^  ^^^^  trausmissiou,  no  less  than  in  that  which  is  voluntary,  we 
OF  TITLE.         must  have  a  regard  to  the  condition  of  the  title  of  the  party  adjudged 
from  ;  and  the  adjudication  and  title  expede  upon  it  must  be  directed 
to  produce  precisely  the  same  effects  as  would  be  aimed  at  in  a  title 
obtained  voluntarily.     An  instance  of  loss  from  want  of  attention  to 
M.  275;  1  Ross,  this  appears  in  Mackenzie  v.  Ross  and  Ogilvie,  1st  June  179L    A 
L.  C.  133.        Crown  vassal  died  having  previously  executed  a  disposition  with  pro- 
curatory  a  me  velde  me  in  favour  of  his  son,  who  was  infeil,  but  not 
entered  with  the  Crown.     One  creditor  endeavoured  to  attach  the 
property  by  adjudication  and  charter  from  the  Crown,  upon  which 
she  granted  infeftment  (in  what  manner  the  report  does  not  explain] 
in  favour  of  herself  in  the  property.     This  was  clearly  inept,  there 
being  no  procedure  to  attach  the  base  fee  in  the  soil    Another  credi- 
tor obtained  a  charter  of  adjudication  with  confirmation  of  the  base 
M.  6927.  right,  and  this  was  held  to  be  the  first  effectual  adjudication  of  the  pro- 

perty. The  case  of  Marshall  and  Ruthven  v.  Wight,  1st  March  178:2, 
is  another  instructive  decision  in  the  same  view.  A  creditor  here 
adjudged  a  subject  to  which  his  debtor  had  right  by  an  unexecuted 
procuratory,  and  upon  the  decree  of  adjudication  obtained  infeftment 
The  debtor's  heir  afterwards  obtained  infeftment  in  her  own  favour 
upon  resignation  by  virtue  of  the  unexecuted  procuratory.  The  in- 
feftment upon  the  adjudication  was  held  to  give  no  title. 
Stair,  iii.  2. 26.      An  adjudgcr  for  debt  is  not  bound  to  produce  his  debtor's  titles  to 

Ersk.  ii.  12.24.  tl^ggyp^rior. 


CHAP.  V. 


ADJUDICATION.  877 


Adjudication  may  be  led  not  in  satisfaction,  but  for  security,  which  Adjodicatioh 
is  allowed  where  the  creditor  is  in  danger  of  losing  his  recourse — as, 
for  instance,  when  the  debtor  is  vergens  ad  inopiam^  or  exclusion 
apprehended  from  adjudication  year  and  day  before.  This  can  never 
be  more  than  a  security.  It  has  no  legal,  and  may  be  redeemed  at 
any  time. 


There  was  a  distinction  formerly  between  the  grounds  and  warrants  Ground6  akd 

WABKANT8  UV 
AUJDOICATION. 


of  adjudication.    The  warrants  were  the  general  and  special  charges  ^^"'*^"'"  ^^ 


or  other  steps  of  procedure,  and  the  adjudger  was  not  bound  to  pro- 
duce these  after  twenty  years.     The  grounds  are  the  decree  of  consti- 
tution, or  bond,  or  bill,  upon  which  the  diligence  is  founded,  and  these 
must  be  produced,  if  called  for  within  forty  years  ;  Earl  of  Aberdeen  6Br.Supp.465. 
T.  Irvine^  24th  January  l77l. 


III.  Poinding  thb  Ground. 


This  is  a  diligence  of  real  execution  competent  to  any  creditor  Competeot  to 

CREDITOR  Wr — 
URAL  BIGHT. 


t_  •t.j.*  1  X  *         e       ^  *      t>  lA*  A  •/•/•x  CREDITOR  WITB 

whose  right  is  real,  e-jr.,  to  a  superior  for  his  feu-duties — to  one  mfeft 


in  an  annual-rent  right  for  the  annual-rent  due — and,  generally,  to 
all  creditors,  whose  debts  form  a  real  burden  upon  the  grounds.  But 
it  is  not  competent  to  proprietors,  or  to  heritable  creditors  in  pos- 
session. 

It  attaches  all  moveables  found  upon  the  ground  affected  by  the  real  Attaches 
right,  excepting  those  which  belong  to  strangers  ;  and  the  tenant's  THE^ilJJiJ^iK* 
moveables  also  are  excepted,  in  so  far  as  they  exceed  the  current  1469,  c.  27. 
term's  rent 

The  diligence  begins  with  a  summons  founded  upon  the  ground  of  FoRMOPsuM- 
debt,  which  is  narrated,  along  with  the  description  of  the  lands,  and  ^^^^ 
the  sasine  of  the  creditor.     The  defenders  are  the  proprietor  and 
tenanta     The  apparent  heir  of  the  proprietor  may  be  a  defender 
without  charging  him  to  enter,  the  conclusions  being  against  the 
moveables,  and  not  against  the  defender  personally. 

The  conclusion  is,  that  letters  should  be  directed  to  messengers-at-  Conclusioh  of 
arms,  charging  them  to  search  for,  arrest,  poind,  and  distrain,  the    ^^^  "' 
defender's  moveable  goods,  but,  as  against  the  tenants,  to  the  extent 
only  of  the  rents  due. 

Upon  the  decree  letters  of  poinding  may  be  obtained.     But  execu-  Lettpri  of 
tion  has  been  decided  to  be  competent  upon  a  decree  of  the  Sheriff  ^JJ^J^'^^™* 
without  either  signet  letters  or  Sheriff's  precept ;  Kennedy  v.  Buik,  14  D.  513. 
etc,  {Ramsay* 8  Trustees),  17th  February  1852. 

This  diligence  was  sometimes  a  formidable  engine  in  the  hands  of  Effect  of  dn 
creditors  in  bonds  and  dispositions  in  security,  enabling  them  upon  e^  by^BakkI^ 
the  sequestration  of  their  debtor  to  appropriate  any  stack  or  other  "upt  Act. 


878  LECTURES  ON  CONVEYANCING.  PAKT IIL 

moveable  property  belonging  to  him,  the  summons  being  competent 
after  sequestration,  if  instituted  before  confirmation  of  the  trustee; 

13  S.  237.  CampbdVs  Trustees  v.  Paul,  13th  January  1 835.  But,  by  2  &  3  Viet 
oap.  41,  §  95,  the  effect  of  poinding  the  ground  after  the  sequestra- 
tion is  limited  to  the  interest  of  the  current  term,  and  the  interest  in 
arrear  for  the  year  immediately  preceding.* 

It  is  only  by  attachment  under  this  or  other  diligence  that  re&l 

2  Wil.  &  Sh.     creditors  can  obtain  a  preference  to  moveables  on  the  ground ;  Hay 
^^*  V.  Marshall,  22d  March  1826  ;  and  we  have  already  noticed,  that 

poinding  the  ground  is  the  proper  expedient  to  make  interest  real, 
so  that  adjudication  deduced  may  include  interest  upon  the  interest 

*  The  above  Act  having  been  repealed,  ut  BuprUf  p.  783,  note,  the  provision  in  tliv  iti: 
will  be  found  re-enacted  in  the  Bankruptcy  (Scotland)  Act,  1856,  §  118. 
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CHAPTER  VI. 

AOGESSORT  WRITS  EMPLOTED  IN  THE  SALE  AND  PURCHASE  OF 

HERITABLE  PROPERTY. 

We  have  now  arrived  at  the  concluding  branch  of  our  inquiries,  Tbansmibbioh 
which  is  to  consist  of  a  brief  examination  of  the  writings  employed  ®"  oblioation 
in  the  sale  and  purchase  of  heritable  property.     It  is  a  first  principle,  cam  oNLr  be  m 
that  the  transmission  of  lands,  or  an  obligation  to  transmit,  can  be  ''^"^»''°- 
effectually  made  in  writing  only.     A  verbal  agreement  to  sell  lands 
is  not  binding,  even  although  it  be  admitted,  unless  there  have  been 
ret  interventus,  as  by  payment  of  the  price  or  a  part  of  it.     But  the 
instances  of  this  are  necessarily  so  rare  as  to  leave  the  general  rule 
which  requires  writing  almost  without  exception  in  practice. 

The  writing  by  which  heritage  is  transferred,  or  agreed  to  be  sold,  Writoio  must 
must  be  probative  ;  and  it  must  be  binding  upon  both  parties.     An  *kd  wtowo  oh 
offer  without  an  acceptance  will  not  do.     Both  parties  must  be  bound,  both  parties. 
or  neither  is  so  ;  Fulton  v.  Johnston,  26th  February  1761.     There  ^•®^^- 
is  required,  therefore,  a  holograph  or  tested  agreement  by  offer  and 
acceptance,  or  by  mutual  conti'act,  or  minute  obligatory  upon  both 
parties  ;  Barron  v.  Rose,  23d  January  1794.     Here  a  sale  was  held  M.  8463. 
not  to  be  complete,  because,  although  the  offer  was  probative,  the 
acceptance  was  not  so. 

The  writing  must  import  a  clear  and  finished  obligation  upon  both 
sides  without  any  reservation  or  condition  not  assented  to  by  either 
party.*  If  there  is  any  stipulation  not  agreed  to,  and  not  withdrawn, 
there  is  loom  pcmitentics,  and  the  bargain  may  be  resiled  from. 

*  In  Thomson  v.  James^  13th  November  1855,  a  land  estate  having  been  advertised  for  18  D.  1 . 
sale,  a  party  made  an  offer  by  letter  for  the  purchase  of  it,  but  he  did  not  specify  any  time 
daring  which  his  offer  shonld  be  binding.  In  the  course  of  a  few  days  the  seller  posted  an 
acceptance  of  the  offer,  while,  on  the  same  day,  the  offerer  posted  a  retractation,  and  the 
letters  both  of  acceptance  and  retractation  were  delivered  upon  the  foUowing  day.  In  an 
action  of  implement  of  the  sale  at  the  instance  of  the  seller,  it  was  held,  that  a  valid  con- 
tract of  sale  had  been  entered  into,  and  that  the  offerer  was,  consequently,  bound  to  imple- 
ment iL  The  question  here  at  issue  between  the  parties  was,  whether  the  offer  was  recalled 
before  it  was  accepted.  The  Court  were  of  opinion,  that,  while  a  simple  unconditional  offer 
may  be  recalled  at  any  time  before  acceptance,  and  may  be  so  recalled  by  a  letter  sent  by 
post,  still  that  the  mere  posting  of  a  letter  of  recall  does  not  make  that  letter  effectual  as  a 
recall,  so  as,  from  the  moment  of  posting,  to  prevent  the  completion  of  the  contract  by 
acceptance  ;  and  that,  as  an  offer  is  nothing  till  communicated  to  the  party  to  whom  it  is 
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This  holds,  however  far  the  negotiation  may  have  proceeded,  if  it  has 
not  arrived  at  the  point  of  a  finished  sale  ;  Milne  v.  Anderson,  19th 
February  1836,  affirmed  16th  March  1837  ;  and,  even  although  the 
disposition  be  granted,  and  the  purchaser  infeft,  the  price  not  haiing 
been  fixed  or  paid,  and  the  parties  unable  to  agree,  the  disponee  will 
be  ordained  to  reconvey  ;  Stirling  v.  Honyman,  2d  March  1824.  The 
parties  may  be  bound,  however,  although  the  terms  of  the  sale  be 
not  specifically  fixed  in  the  contract,  provided  it  contain  a  means  of 
ascertaining  the  terms,  assented  to  by  both  parties  ;  and  so,  in  Eari 
of  Aberdeen  w.  Laird,  26th  November  1823,  a  bargain  imperfect  in 
itself  was  held  to  be  completed  by  an  agreement  that  the  point 
unsettled  should  be  regulated  by  a  judgment  of  Court.  We  shall 
presently  see,  also,  that  the  price  may  be  matter  of  referenca 
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I.  Missives  of  sale  and  purchase. 

Heritable  property  is  for  the  most  part  sold  by  missive  letters,  the 
oflbr  containing  the  price  and  term  of  payment,  the  term  of  entry, 
an  obligation  on  the  seller  to  deliver  a  valid  disposition  and  progress 
of  titles  (which  obligation  is  implied,  though  not  expressed).  De- 
livery of  a  search  of  incumbrances  should  also  be  required ;  and 
missives  generally  settle  how  the  expenses  of  the  disposition  are  to 
be  paid,  the  ordinary  rule  in  the  absence  of  any  stipulation  imposing 
these  expenses  upon  the  seller.*  From  the  risk  of  error,  and  the 
professional  knowledge  requisite  to  act  correctly  in  so  important  & 
matter,  it  is  evidently  very  unadvisable  that  missives  of  sale  should 
be  written  by  any  but  legal  practitioners,  or  under  their  immediate 
direction. 

Let  us  look  at  the  obligations  upon  the  respective  parties,  beginning 
with  the  seller. 

1.  Obligations  of  the  seller. — The  seller  is  bound  to  give  a  valid 
title,  and  this  the  purchaser  may  insist  upon,  if  he  have  not  expresslr 
waived  the  right ;  Dick  v.  Donald  <b  Cuthbertson,  12th  December  18iK 
If  he  cannot  produce  an  unobjectionable  title,  that  circumstance  alone 
disqualifies  him  from  insisting  on  the  sale ;  Robertson  v.  Rutherford, 
18th  July  1840.  If  the  sale  has  been  completed  the  seller  must 
repeat  the  price  of  any  part  of  it  evicted,  and  this  holds,  eyen 

made,  so  the  recall  of  an  oficr  can  have  no  effect  till  it  has  been  communicateil.  or  but  be 
assumed  to  have  been  communicated  to  the  party  holding  the  offer  without  Mtrjtt  luvitg 
accepted,  the  purpose  of  the  recall  being  to  prevent  such  acceptance.  Such  purpotr  fiuU 
if  the  acceptance  has  gone  forth  ;  and  it  is  suiBScient  if  the  letter  of  acceptance  baT«  bero 
put  into  the  i^st-oflSce,  it  not  being  necessary  to  a  completed  acceptance  that  the  lclU,'r  it*ib 
its  destination. 

*  This  rule  has  now  been  altered,  and  in  the  absence  of  stipulation  the  whole  expea*. 
including  stamp-duty  fee  for  preparing  and  fee  for  revising  the  dispofdtion  and  reUtiiv  in- 
ventory of  titles,  is  burne  equally  by  seller  and  purchaser. 
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although  he  be  bound  in  personal  warrandice  only,  if  he  was  expressly 
obliged  to  exhibit  a  valid  title  ;  Bald  v.  Scott,  and  Olohe  Insurance  lO  D.  289. 
Co.,  1 7th  December  1 846.    The  agent  is  liable  in  reparation  for  failure 
to  get  a  good  title  ;  Brown  v.  Cheyne  &  AVKean,  10th  March  1831.    9  S.  573. 

What  constitutes  a  good  title,  or,  as  it  is  called,  a  valid  progress  ?  What  oohcti- 
This  question  is  answered  by  the  Act  1617,  cap.  12,  which  enacts,  p^^^^"^ 
that  the  enjoyment  of  lands  by  virtue  of  heritable  infeftments  for  forty  Phovibiohb  of 
years  ensuing  the  date  of  infeftraent,  without  lawful  interruption,  1^17,  c.  12. 
shall  exempt  the  proprietor  from  being  troubled  or  pursued  by  the 
Crown,  or  subject  superior,  or  any  other  person  pretending  right  in 
virtue  of  prior  infeftment,  or  on  any  other  ground  except  falsehood, 
provided  the  possessor  can  show  a  charter  to  himself  or  his  predeces- 
sors with  sasine  preceding  the  forty  years ;  or,  where  there  is  no 
charter,  that  he  show  instruments  of  sasine,  one  or  more,  standing 
together  for  forty  years,  and  proceeding  either  upon  retours,  or  upon 
precepts  of  dare  constat    This  is  what  Mr.  Burke  calls  the  solid  rock 
of  prescription — the  soundest,  the  most  general,  and  the  most  recog- 
nised title  between  man  and  man,  that  is  known  in  municipal  or  in 
public  jurisprudence — a  title  in  which  not  arbitrary  institutions  but 
the  eternal  order  of  things  gives  judgment — a  title  which  is  not  the 
creature,  but  the  master  of  positive  law — a  title  which,  though  not 
fixed  in  its  term,  is  rooted  in  its  principle  in  the  law  of  nature  itself, 
and  is,  indeed,  the  original  ground  of  all  known  property. 

The  seller  must,  therefore,  connect  himself  by  a  continuous  series 
of  titles  with  a  charter  (which  in  the  sense  of  this  Act  includes  a  dis- 
position), and  infeftment  thereon,  followed  by  forty  years'  possession 
in  virtue  of  the  charter  and  infeftment  or  of  sasines  flowing  from  the 
grantee ;  or,  secondly,  there  must  be  sasines  standing  together  for 
forty  years,  the  earliest  proceeding  upon  the  retour  or  precept  in 
favour  of  an  heir.  If  the  charter  be  lost,  there  cannot  thus  be  a  suffi- 
cient title  unless  it  have  been  followed  by  retour  or  precept,  and 
sasine  previous  to  the  forty  years.  The  sasine  must  be  connected 
with  the  charter,  and,  if  it  be  not  in  favour  of  the  grantee,  but  of  his 
assignee,  whose  mid-couple  is  lost,  that  is  a  defect,  there  being  no 
evidence  that  the  party  infeft  had  right  to  the  warrant ;  Maconochie  Supra,  p.  8i7. 
V.  Trinity  Hospital^  already  cited. 

We  have  already  had  occasion  to  refer  to  the  case  of  Ormieton,  as  Supra,  p.  876. 
establishing  that  decree  of  adjudication  followed  by  charter  and 
sasine,  and  forty  years'  possession  after  expiry  of  the  legal,  is  a  good 
title.     The  case  of  Robertson  v.  Duke  of  A  thole,  10th  May  1815,  is  to  3  Dow's  App. 
the  same  effect.     It  is  irrelevant  to  allege  insufficiency  of  the  dis-  l.  c.  208.   * 
poner's  title,  when  it  has  been  fortified  by  prescription;  Duke  0/6  S.  57. 
Buccleuch  v.  Cunynghame,  30th  November  1826.  Whatsuffi- 

It  is  important  to  observe  what  amounts  to  sufficient  possession,  ciknt  poflSEs. 
Singular  successors  must  abate  the  time  during  which  they  possessed  i^{i^  c.  12. 
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on  a  personal  title ;  but  an  apparent  heir's  possession  is  counted 
although  he  be  not  infeft,  it  being  reckoned  a  continuance  in  his 
person  of  the  possession  of  his  ancestor  ;  Caitcheon  v.  Ramsay,  22d 

June  1791. 

The  Act  is  interpreted  as  saving  the  rights  of  minors,  and  the 
years  of  the  minority  of  those  against  whom  prescription  runs  are, 
therefore,  to  be  deducted  ;  Blair  v.  Shedden,  6th  December  1754.  In 
an  entail  with  a  long  series  of  heirs,  upon  a  challenge  by  an  heir  sub- 
stitute, it  is  competent  to  deduct  only  the  minority  of  that  heir  to 
whom  the  succession  is  open;  MacdougaX  v.  Macdaugaly  12th July 
1740  ;  Mackay  v.  Dalrymple,  23d  November  1798. 

A  single  act  of  patronage  does  not  constitute  sufficient  possession  of 
that  species  of  property,  although  the  presentee  live  more  than  forty 
years,  because  that  is  not  continued  possession  ;  Afacdonndl  v.  Ihhe 
of  Gordon,  26th  February  1828 

The  practitioner,  therefore,  must  examine  every  writ,  and  ascertain 
not  only  that  it  is  probative,  and  without  defect  or  vitiation,  but  also 
that  it  is  sufficient  for  its  purpose,  and  accurately  connected  with  the 
links  of  the  progress  which  precede  and  follow  it ;  and  that  the  whole 
taken  together  form  an  unbroken  chain,  commencing  with  a  charts 
and  infeftment,  or  with  the  sasine  of  an  heir  more  than  forty  years 
back,  and  ending  with  a  right  validly  transmitted  into  the  seller's 
pcrsoiL     Preparatory  to  this  examination,  there  must  be  an 


Inventory  op 

TITLES. 


Purchaser  not 
bound  to  ac- 


Inveniory  of  titles  framed  with  great  care,  in  order  to  show  the 
succession  and  feudal  connexion  of  the  different  writs  composing  the 
progress.  If  the  lands  consist  of  different  parcels,  the  titles  of  each 
parcel  must  be  classified  under  a  separate  head  with  proper  references, 
and  such  an  arrangement  as  to  show  what  titles,  if  any,  embrace  the 
whole  lands.  The  agent  must  ascertain  here,  that  there  is  a  complete 
progress  for  each  parcel,  and  that  each  writ  in  the  progress  is  valii 
and  aptly  framed,  so  as  to  transmit  the  property  according  to  correct 
feudal  principles. 

If  it  shall  appear  that  the  validity  of  the  title  is  doubtful,  the  por- 
cE^*DouBTFUL  chascr  cannot  be  forced  to  accept  it,  for  no  one  is  obliged  to  purchase 
TITLE  UNLESS     ypou  a  titlc  subjcct  to  ratioual  doubt :  Brown  v.  Cheyne  <t  M'Kean. 

SPECIAI    STIPU"  *■  »t  '  */ 

LATioN.'  6th  December  1 833.    In  Dunlop  v.  Crawford,  26th  May  1 850,  althoo^ 

12  S.  176.  there  was  no  reasonable  doubt  of  the  sufficiency  of  the  title,  the  seller 
11  .  1062.  ^^g  required  to  take  steps  in  order  to  obviate  the  probability  of  the 
purchaser  being  exposed  to  trouble  and  expense  in  discussing  ques- 
tions apparently  set  at  rest  by  the  long  prescription.  The  removal 
of  a  doubt  or  of  an  admitted  defect  must  be  made  entirely  at  the 
seller's  expense,  and  the  buyer  is  liable  for  no  part  of  it,  unle« 
expressly  bound  to  that  effect.  This  was  held  where  the  seller  wa* 
bound  to  give  a  disposition  conveying  the  right  standing  in  hiso^i 
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person  to  the  purchaser ;  Smith  v.  Aitken,  13th  February  1827  ;  and,  5  S.  340. 

in  Kerr  v.  Marquis  of  AiUa,  12th  Juno  1852,  the  purchaser  was  held  14  D.  864. 

entitled  to  the  expense  of  removing  reasonable  doubts,  although  his 

objections  were  repelled.     But,  if  there  be  a  stipulation  that  the 

purchaser  shall  take  the  title  as  it  stands,  the  Court  will  give  effect 

to  that  agreement ;  Andersan  v.  Matheson,  4th  December  1818.     A  F.  C. 

condition  obliging  the  purchaser  to  be  satisfied  with  the  title  as  it 

stands  is  always  inserted  in  articles  of  roup,  making  it  incumbent  for 

the  purchaser  to  satisfy  himself  of  the  sufficiency  of  the  title  before 

the  sale,  and  debarring  him  from  objecting  to  it.     But,  while  the  con-  Expobure  for 

dition  generally  receives  effect,  it  is  subject  to  the  qualification  already  wawluTdice 

referred  to,  that  the  mere  exposure  or  offer  of  a  property  for  sale  im-  thatsbllee 

plies  a  guarantee  that  the  offerer  has  a  right,  although  the  titles  may  "^  ^  bight. 

be  feudally  defective.     Such  stipulations,  therefore,  do  not  protect  a 

title  radically  bad.     Accordingly,  in  Carruthers  v.  Stott,  26th  May  4  8.  S4. 

1825,  although  the  title  was  inept,  the  purchaser  was  held  bound, 

because  the  substantial  right  of  property  truly  belonged  to  the  party 

whose  interest  had   been  judicially  exposed  and  purchased.     The 

same   principle  determined    the  decision    in  Sorley's  Trustees  v.  lo  s  319. 

Grahame,  14th  February  1832,  where  the  purchaser  was  not  allowed 

to  withhold  the  price  on  the  ground  of  a  defective  title,  because  the 

seller  had  a  right  capable  of  being  made  effectual  by  adjudication  in 

implement. 

A  complete  title  implies  that  the  disponer  shall  himself  hold  of  the  Dibponkb  must 
superior ;  and,  if  the  lands  are  in  non-entry,  the  seller  is  bound  to  ^^^ 
enter,  if  required,  before  the  transfer  is  completed,  unless  there  be  an 
agreement  to  the  contrary  ;  Gardiner  v.  Anderson,  7th  March  1799.  M.  16037. 
Here  it  was  observed  on  the  Bench  :  "  Wherever  the  seller  can  com- 
plete a  real  right,  he  is  bound  to  do  so  at  his  own  expense,  unless 
there  be  an  express  stipulation  to  the  contrary.     The  purchaser  is 
"  not  obliged  to  accept  of  a  title  which  would  force  him  immediately 
''  to  enter  as  a  singular  successor." 

The  leases  of  the  property  purchased  ought  to  be  examined,  as  they  Leases,  etc., 
may  contain  conditions  materially  affecting  the  rental  and  value — as,  EXAMWErTBY 
for  instance,  when  the  tenants  are  entitled  to  reimburse  themselves  of  iktendwo 
outlays  from  the  future  rents,  or  when  they  have  claims  for  amelio- 
rations.    Thus,  where  buildings  had  been  erected  by  a  tenant,  and 
the  landlord  was  bound  to  pay  for  them  at  the  end  of  the  lease,  that 
obligation  was  held  good  against  a  purchaser ;  Fraser,  9th  March  2  Sh.  App.  37. 
1824.     And,  in  BeU  v.  Lamont,  14th  June  1814,  the  right  of  tenants  F.  C. 
to  remove  doors  and  windows,  and  to  receive  from  the  landlord  full 
value  for  the  shells  of  the  houses,  was  held  effectual  against  a  pur- 
chaser.   Where  the  purchaser  is  bound  to  implement  undertakings  to 
tenants,  in  so  far  as  not  already  implemented,  he  must  satisfy  himself 
how  far  they  have  been  implemented,  and  is  not  entitled  to  rely  on 
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the  statement  of  an  agent  or  trustee  giving  the  best  infonnation  he 
possesses,  but  without  any  guarantee ;  Murray  v.  Sdkrig,  26th 
January  1816. 

We  have  already  had  occasion  to  notice  the  claim  of  terce  as  effc^ 
tual  against  a  singular  successor  acquiring  from  the  heir,  and  to  refer 
to  the  case  of  Boyd  v.  Hamilton,  7th  March  1805,  where  it  via 
decided  that  the  purchaser  may  retain  part  of  the  price  until  the 
terce  is  satisfied. 

The  state  of  the  teinds  ought  to  be  looked  into,  in  order  to  ascer- 
tain— (1.)  whether  there  is  a  right  to  them,  because  heritors  who 
have  no  right  to  their  teinds  are  first  localled  on  for  augmentations ; 
and  (2.)  whether  the  teinds  have  been  valued,  and  how  far  they  have 
been  appropriated  for  stipend,  in  order  to  determine  the  probability 
and  extent  of  a  future  increase  of  burdens  under  this  head. 

2.  The  second  great  obligation  upon  the  seller  is  to  execute  and  de 
liver  a  valid  disposition  of  the  subjects.  It  must  convey  the  subject 
purchased,  and  the  purchaser  is  not  bound  to  accept  an  equivalent,  but 
is  entitled  to  resile  when  the  seller  is  unable  to  dispone  the  identical 
ground  which  he  bargained  for;  Earl  of  Moray  v.  Pearson,  11th 
June  184f2 ;  and  the  condition  of  the  subject  disponed  must  be  not 
less  advantageous  than  the  purchaser  was  entitled  to  expect  from  the 
terms  of  the  bargain.  If  it  shall  turn  out,  that  it  is  held  under  asj 
exception  or  reservation  materially  affecting  the  property,  he  is  en- 
titled to  resile,  if  not  apprised  of  this  at  the  time  of  the  purchase: 
Robertson  v.  Rutherford,  27th  November  1841.  Here  the  purchaser 
was  freed,  because  not  informed  that  the  minerals  were  reserved  to 
the  superior  with  right  to  make  roads  and  sink  pits^  and  that  the 
lands  were  subject  to  a  restriction  against  building.  So  also,  in  Pat- 
ton  V.  Smart,  11th  March  1825,  lands  having  been  sold  for  a  price,  to 
be  holden  blench  of  the  seller  for  a  penny  Scots,  it  turned  oat  thit 
the  property  was  burdened  with  a  feu-duty  "of  £340  to  the  seller  i 
superior.  The  seller  was  held  bound  to  disencumber  it  of  that  burden. 
A  mere  error  in  the  description  of  the  extent,  however,  is  held  to  be 
demonstrative  and  not  taxative  upon  the  principle  formerly  explained; 
M.»oc«ySale,"  Oray  V.  Hamilton,  2dd  January  1801  ;  and  a  singular  successor  is  doc 
bound  by  servitudes  and  restrictions  as  to  the  height  and  form  of 
buildings,  etc.,  which  were  not  inserted  as  conditions  in  the  gnnt, 
but  have  merely  been  exhibited  in  a  plan  shown  when  the  contriei 
was  entered  into  ;  Gordon  v.  Marjoribanks,  16th  February  1818. 

The  disposition  must  be  in  favour  of  the  party  named  in  the  coo- 
tract.  The  superior  is  not  bound  to  grant  a  charter  to  a  party  not 
named  in  the  missive,  or  upon  terms  not  stipulated,  e^.,  to  a  wife  in 
liferent,  and  children  in  fee ;  Campbell  v.  Steele  Jk  Lany,  2Sd  Xir 
1826.  The  conveyance  must  be  in  valid  form.  A  law-agent,  bj 
undertaking  to  prepare  and  complete  the  title  of  a  purchaser,  come* 


2.  Oblioation 
op  seller  to 
deliver  valid 

DDiPOSinOH. 


4D.  1411. 

Where  sub- 
ject LIABLE  TO 
KXCEPTION  OR 
RESERVATION 
UKKMOWN  TO 
PURCHASER. 

4  D.  121. 


3  S.  653. 


App«-  No.  2. 


6  Dow's  App. 

87. 

Disposition 
MUST  BE  in 

FAVOUR  OF 
PARTY  NAMED 
IN  CONTRACT. 

2  Wil.  &  Sh. 
App.  332. 
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under  an  implied  obligation  to  see  that  the  disposition  and  infeft-  Duposmoif 
nient  shall  constitute  a  valid  and  sufficient  feudal  title.     In  Donald's  ^^^  "  ^ 
Trustees  v.  Yeats,  11th  July  1839,  we  have  an  instance  of  an  agent  4  D.  1249. 
held  bound  to  rectify  an  error  arising  from  his  failure  in  duty  in  this 
respect. 

A  seller  is  not  bound,  without  express  stipulation,  to  give  a  dispo- 
sition with  double  manner  of  holding,  but  only  such  a  conveyance  as 
will  by  a  valid  title  enable  the  purchaser  to  take  his  place ;  MiUar  v.  6  D.  149. 
Young,  1st  December  1843. 

The  title  must  be  furnished  tempestivi,  and  even  although  the  price  '^11^  must  bb 
lias  been  paid,  the  purchaser  will  not  continue  bound  if  a  title  be  not  ^mHv% 
furnished  within  a  reasonable  time.     In  Fleming  v.  Harleys  Trustees,  2  a  373. 
Sth  June  1823,  the  seller  having  failed  to  produce  a  title  for  three 
fears,  was  ordained  to  repay  the  price ;  and  in  Little's  Trustees  v.  8  S.  418. 
Spankie,  29th  January  1 830,  the  purchaser  having  been  unable  to 
mplement  a  re-sale  of  the  property  from  delay  in  delivering  a  title  to 
limself,  the  seller  was  found  liable  in  damages  ;  and,  in  Hutchinson  s  S.  377. 
tndSon  7,  Scott,  22d  January  1830,  avoidance  of  the  bargain  having 
>een  stipulated,  unless  a  title  were  delivered  before  a  fixed  date,  a 
lelay  of  fourteen  months  after  that  date  was  held  to  free  the  pur- 
chaser.    But,  if  the  purchaser  shall  acquiesce,  or  not  object  in  due 
ime  to  a  proposal  to  cancel  the  bargain,  the  seller  may  thus  be 
reed  ;  so,  where  the  seller  wrote,  "  If  you  are  not  satisfied  with  the 
'  title,  the  bargain  may  be  considered  at  an  end,"  to  which  no  answer 
ras  made,  and  the  seller  wrote  again,  *'  I  hold  the  bargain  at  an  end," 
nd  received  to  that  no  answer,  the  purchaser  was  found  not  entitled 
D  insist  for  implement  three  years  afterwards  ;  M'Neill  v.  Cameron,  s  S.  362. 
!lst  January  1830.     On  the  other  hand,  where  the  purchaser,  after 
Bccessfully  objecting  to  the  validity  of  a  title,  docs  not  abandon  the 
nrchase,  but  requires  fulfilment,  he  is  bound  to  implement  his  part, 
ad  this  was  enforced  upon  a  valid  title  being  offered,  at  a  distance 
f  eleven  years  ;  Dick  y.  Gvihbertson,  1st  October  1831.     In  order  to  5  Wil.  &  Sh. 
Btitle  a  party  to  be  free  within  a  limited  time,  the  stipulation  to  ^^^'  ^^^' 
kat  effect  must  be  very  express.   The  propriety  of  this  rule  is  shown 
f  the  observation,  made  in  Raehum  v.  Baird,  Sth  July  1832,  that,  10  S.  76i. 
I  upon  the  purchase  of  heritage,  a  progress  must  be  produced  and 
camined,  the  discussion  of  the  objections  and  production  of  searches 
■J  require  some  tima     This  is  in  view  of  all  the  parties     If,  there- 
by the  purchaser  requires  it  to  be  an  essential  condition  of  the 
Igain,  that  he  shall  have  a  perfect  title  by  a  certain  day,  he  must 

rssly  stipulate  for  that,  and  on  failure  declare  his  bargain  at  an 
There  being  no  such  stringent  condition  in  this  case,  a  delay 
jpiz  months  after  the  sale  was  held  not  to  entitle  the  purchaser  to 
Oe. 
Che  third  great  obligation  upon  the  seller  is  to  disencumber  the 


L 
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3.  Oblioatiow  subjects.  But  how  is  the  extent  of  his  obligation  in  this  respect 
OP  SELLER  TO  ^^  ^^  asccrtained  ?  Exhibition  of  a  search  of  encumbrances  is  usually 
LAKD8.  stipulated  for,  and,  if  it  be  not,  there  is  a  general  professional  un- 

derstanding, that  the  seller  is  bound  to  produce  a  search,  unless  he 
Search  op  stipulates  for  exemption.  What  registers  must  the  search  embrace  \ 
ENCUMBRAHCE8.       ^^^  j^  ^^^^^  ^^  ^^g^  ^|j^  accuracj  of  the  radical  title  according  to 

the  writs  produced,  there  must  be  a  search  of  the  registers  of  sasines, 
general  and  particular.  If  there  have  been  any  other  titles  eipede 
than  those  produced,  the  search  will  disclose  tliem^  and  indicate  the 
register  where  their  tenor  may  be  ascertained.  In  purchases  of 
burgage  subjects  the  search  will  be  of  the  burgh  register. 

(2.)  The  search  of  the  same  registers  will  show  what  burdens  hare 
been  charged  by  infeftment  or  bond  and  disposition  in  security  upon 
the  property,  and  whether  any  of  these  have  been  wiped  off  by  renun- 
ciations or  discharges.  The  search,  however,  cannot  be  trusted  to, 
as  exhibiting  all  the  burdens.  Real  burdens  may  be  constituted  bj 
the  titles  of  the  property  without  being  noticed  in  the  search  of  en- 
cumbrances, and  this  shows  the  importance  of  a  very  exact  examina- 
tion of  the  titles. 

Searches  are  generally  for  a  period  of  forty  years  antecedent  to  tie 
purchase,  and  this  may  fail  in  exhibiting  all  the  burdens,  as  there 
may  be  encumbrances  upon  record  of  an  older  date,  not  renewed  by 
precept  of  dare  constat  or  otherwise,  and  not  transmitted  so  as  to 
reappear  in  the  register,  but  still  kept  alive  privately  by  the  pajmeni 
of  interest.  This  is  a  risk  which  cannot  be  altogether  avoided.  The 
protection  is  the  rarity  of  such  an  occurrence ;  and  the  practitioner 
must  have  an  eye  to  the  trustworthiness  of  the  parties  and  agenu 
transacted  with. 

(3.)  In  order  to  ascertain  that  the  disponer  has  not  been  prohibited 
from  alienating,  there  must  be  a  search  of  the  general  register  of 
inhibitions,  and  of  the  particular  registers  for  the  county  in  which  the 
seller  resides  and  the  property  lies.  These  will  also  show,  whether 
the  seller  is  under  interdiction.  If  there  are  any  inhibitions  undis- 
charged, discharges  must  be  insisted  for,  unless  the  party  inhibited 
has  been  afterwards  sequestrated  ;  the  sequestration  terminating 
the  effect  of  inhibition  in  relation  to  third  parties,  for  it  is  under  it 
that  inhibition  must  be  made  effectual. 

(4.)  A  search  of  the  register  of  adjudications  will  show,  whether 
the  lands  have  been  adjudged,  or  embraced  in  a  mercantile  seques- 
tration. 

(5.)  A  search  of  the  register  of  entails  may  be  made,  where  there 
is  any  reason  to  suppose  a  necessity  for  inquiry  on  this  head,alihou^ 
the  prohibitions  and  other  clauses  must,  in  order  to  be  effectual 
appear  in  the  register  of  sasines  by  an  insertion,  or  by  reference  ii 
terms  of  the  recent  Statute, 
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(6.)  When  the  agent  is  not  able  from  any  circumstance  to  act  with 
perfect  confidence,  and  sees  cause  for  inquiry  more  than  ordinarily 
minute,  a  search  of  the  register  of  interruptions  of  prescription  will 
show,  whether  there  are  any  objections  to  the  title  founded  bpon 
remote  questions,  prevented  from  becoming  sopite  by  judicial  inter- 
ruption, which  is  efiected  by  raising  a  summons  of  interruption  of 
prescription,  and  recording  the  summons  and  execution  in  terms  of 
1696,  cap.  19. 

Whatever  encumbrances  are  disclosed  by  the  search,  the  seller  must  Seller  muot 
disburden  the  subjects  of  them  by  procuring  and  recording  proper  ^^^^  rkcokd. 
discharges.    Where  the  seller  has  bound  himself  to  purge  the  record, 
he  is  bound  to  get  it  cleared  of  an  adjudication  recorded  more  than 
forty  years  back,  and  the  debt  in  which  is  paid ;  Mitchell  v.  Thomsons  6  S.  135. 
Trustees^  27th  November  1827.     But  this  rule  does  not  extend  to 
such  apparent  rights  in  other  parties,  as  do  not  in  reality  imply  any 
real  encumbrance  or  ground  of  apprehension.     So,  where  the  lands 
purchased  were  liable  in  real  warrandice  of  other  lands,  but  of  which 
the  title  was  amply  secured  by  prescription,  that  was  held  not  to  be 
such  a  real  burden  as  the  purchaser  could  require  to  be  discharged  ; 
Durham's  Trustees  v.  Graham,  9th  July  1800.     If  the  estate  be  m.  16641. 
burdened  with  a  liferent,  the  concurrence  of  the  liferenter  must  be 
procured,  otherwise  the  purchaser  will  be  entitled  to  retain  a  portion 
of  the  price  equivalent  to  the  value  of  the  burden,  until  a  discharge 
is  produced.   The  purchaser  may  be  authorized  to  discharge  heritable  Purchaser'b 
debts  out  of  the  price,  and  he  has  an  indefinite  power  of  retention,  tost^^^op^' 
until  encumbrances  are  purged,  as  long  as  the  seller  remains  creditor  price. 
for  the  price.     But,  if  the  purchaser  shall  deal  with  a  third  party 
about  the  price,  he  must  expressly  reserve  his  right  of  retention  until 
purgation,  otherwise  that  right  ceases.     So,  in  Smith  v.  Sommervell,  M.  14184. 
2d  July  1706,  the  purchaser  gave  bond  for  part  of  the  price  to  a 
third  party,  reserving  power  to  retain  the  amount  for  five  years,  in 
order  that  an  inhibition  might  be  purged  in  the  meantime.     The 
right  of  retention  was  held  to  have  ceased  at  the  end  of  five  years, 
although  the  inhibition  had  not  then  been  purged.     On  the  other 
hand,  although  it  may  have  been  agreed  that  a  security  upon  lands 
sold  shall  continue  to  afi*ect  them,  the  creditor  will  have  no  personal 
claim  against  the  purchaser,  unless  he  obtains  an  obligation  from 
him.     So,  in  Kippen  y.  Stewart,  24fth  February  1852,  although  the  14  D.  638. 
purchaser  was  taken  bound  to  relieve  the  seller  of  the  sum  in  the 
security,  it  was  found,  that  the  purchaser  was  not  thereby  made 
the  debtor  of  the  party  secured,  and,  therefore,  the  purchaser  being 
sequestrated,  the  creditor  could  not  rank  on  his  estate. 

The  seller  s  obligation  to  disencumber  is  not  limited  to  the  burdens  disburden  kot 
appearinof  on  the  record.     If  the  purchaser  have  private  knowledge  umitedtobur- 

.        DEN8  OK  RE~ 

of  other  burdens,  he  is  not  bound  to  pay  the  price  until  they  are  dis-  cord. 
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8  S.  927.  charged ;  Ralston  v.  Farqvharson,  17th  June  1830 ;  and,  in  Urqukar 

13  S.  844.  V.  Halden,  2d  June  1835,  the  seller  was  held  bound  to  free  the  sub- 
ject of  a  servitude  against  the  erection  of  breweries,  foundries,  etc, 
not  appearing  on  the  record,  but  standing  upon  a  contract  by  the 
seller  which  had  not  been  revealed  to  the  purchaser  at  the  sale 

The  purchaser  is  responsible  for  his  private  knowledge,  as  well  u 
the  seller,  and,  if  he  accept  of  a  title,  when  cognisant  of  a  prior  right 
to  a  third  party  which  does  not  appear  upon  the  records,  he  cannot 
K.  C.  claim  a  preference  ;  Lang  v.  Dix-on,  29th  June  1813  ;  MagutraUs  of 

12  D.  1222.  Airdrie  v.  Smith,  12th  July  1850,  a  case,  which  shows,  that,  if  the 
disponee  knows  that  the  right  of  the  disponer  is  truly  a  trust  incon- 
sistent with  the  granting  of  the  conveyance,  then  the  disponee  is 
liable  to  the  exception. 

PuKCHASER  2.  Obligations  of  the  purchaser. — The  obligation  on  the  purchaser 

ON  DELIVERY?'^  is  to  pay  the  price,  when  th©  disposition  is  delivered.     The  convey- 

Erak.  Inst.  iii.  ance  is  not  effectual  to  the  disponee,  until  delivered.     Consequently, 

'   *  when  the  disposition  is  retained  until  the  price  is  paid,  the  disponer 

M.  14166.         is  preferable  upon  the  price;  Baird  v.  /opp,  August  1758  ;  and,  when 

it  is  a  condition,  that  the  bargain  shall  be  void,  if  the  price  be  not 

paid,  or  caution  found,  within  a  specified  time,  that  condition  may 

M.  14191.         be  made  effectual  to  annul  the  bargain  ;  Young  v.  Dunn,  9th  March 

2  D.  1317.        1785  ;  and  again,  in  Menzies  v.  Barstow,  4th  July  1840,  it  was  found, 

that,  if  the  purchaser  failed  to  find  caution  as  stipulated,  he  is  not 

entitled  to  implement.     The  cautioner  whom  he  does  produce  most 

F.  C.  be  subject  to  the  jurisdiction  of  this  country  ;  Davidson  v.  Kerr,  19th 

January  1815. 
Price  may  be        The  price  is  either  named  in  the  contract,  or  it  may  be  agreed,  that 
ferencb!  ^  **   ^^®  amount  shall  be  fixed  by  referees.     The  nomination  of  referees 
completes  the  bargain,  and  such  a  reference  does  not  fall  by  the  death 
M.  627.  of  a  party  ;  Earl  of  Selkirk  v.  Nasmyth,  17th  January  1778. 

Term  op  pay-  When  the  price  is  payable  at  a  term,  it  is  due  on  tlie  15th  Mayor 
MENT  OF  PRICE.  || ^j^  Novcmbcr,  even  where,  by  the  custom  of  the  country,  tenants 
F.  C.  are  not  bound  to  remove  until  a  later  day  ;  Stewart  v.  Earl  of  Cassilit. 

21st  December  181  J.     The  offer  of  a  price  implies  the  offer  of  interest 
6S.  764.  upon  that  price  from  the  date  of  possession  ;  Spiers  v.  Ardrvw» 

Canal  Company,  5th  June  1827.     When  by  the  terms  of  the  contract 
the  purchaser  is  debarred  from  retaining  the  price,  or  any  part  of  it, 
for  his  own  security,  the  seller  must  relieve  him  of  damage  arising 
8  S.  823.  from  the  premature  payment ;  Moir  v.  Paul,  27th  May  1830. 

Abatement  in  Claims  for  abatement  of  the  price  depend  upon  error  in  subskw- 
ERROR  uf"8UD^  txalihus,  as  we  found  formerly  in  the  case  of  Hepburn.  The  doctrine 
BTANTiALs.  ig  also  illustratcd  by  Wilson  v.  Campbell's  Creditors,  14th  November 
u!7b3S0  ^^  1764,  where,  on  the  one  hand,  a  depression  in  the  value  of  the  sub- 
jects was  held  to  form  no  ground  for  abatement  ;  and,  on  the  other 


CHAP.  VI.  MINUTE  OF  SALE.  889 

hand,  teinds  having  been  paid  for,  to  which  it  was  afterwards  ascer- 
tained that  the  seller  had  no  right,  deduction  was  allowed  on  that 
head     And,  in  Gordon  \,  Hughes,  15th  June  1815,  the  property  f.C. 
having  been  represented  as  affording  a  vote  for  a  member  of  Parlia- 
ment, but  which  afterwards  proved  bad,  abatement  was  allowed.'*' 

It  may  be  agreed,  that  the  price,  or  a  part  of  it,  shall  remain  a  How  pbick 
burden  upon  the  property.     In  that  case  the  purchaser  grants  hi*  ^  on  the 
personal  bond  for  the  amount,  which  is  also  charged  as  a  real  burden  lahds. 
upon  the  subjects  in  the  disposition  and  infeftment,  according  to  the 
rules  which  have  already  been  explained.     The  price  thus  remains 
heritable  property  to  the  seller,  a  circumstance  necessary  to  be  kept 
in  view  with  reference  to  his  settlements.    The  price  is  heritable  also, 
although  the  purchaser's  title  be  not  completed,  if  the  missives  con- 
tain a  stipulation  that  it  is  to  remain  a  real  burden;  Mead  v.  Ander-  6  S.  1034. 
son,  27th  June  1828.     In  the  case  otSpence  v.  Ross,  17th  November  6  S.  17 ; 
1826,  affirmed  25th  March  1829,  in  a  sale  by  a  father,  the  purchaser  ^^"g^^*' 
engaged  by  missive  to  grant  bond  for  the  price  to  the  father  himself 
in  liferent  allenarly,  and  to  his  sons  nominatim  in  fee.   At  the  father's 
request  the  sons  subscribed  a  postscript,  leaving  the  money  in  the 
purchaser's  hands  for  eight  years  certain.     Although  no  bond  or  dis- 
position followed,  the  fee  was  held  to  be  vested  in  the  sons  beyond 
the  father  s  power  of  revocation. 


II. — Minute  of  Sale. 

In  transactions  of  great  importance  it  is  customary,  in  place  of 
missive  letters,  to  embody  the  contract  of  sale  in  a  formal  minute, 
which,  though  more  expensive  than  missives,  is  more  satisfactory 
in  carefully  defining  the  terms  of  the  bargain.  It  is  to  be  kept  in 
view,  also,  that  missives  must  be  stamped,  before  they  can  be  used 
in  evidence. 

The  minute  of  sale  is  a  bilateral  contract,  containing  on  the  one  Clauses  ok 
hand  the  obligations  of  the  seller : — (1.)  He  is  bound,  on  payment  ^'**"*  ^^ 
of  or  security  for  the  price,  to  execute  and  deliver  a  valid  disposition 
containing  the  usual  and  proper  feudal  clauses.  Sometimes  disposi- 
tive words  are  inserted  in  the  minute,  but  it  is  more  correctly  con- 
fined to  an  obligation  to  dispone.  (2.)  The  seller  is  taken  bound  to 
deliver  a  sufficient  progress  of  titlea  But,  unless  the  seller  is  confi- 
dent of  the  sufficiency  of  the  progress,  he  should  not  grant  this  obli- 
gation, which  may  enable  the  purchaser  to  retain  possession  without 
paying  the  price.     When  there  is  any  deficiency  or  doubt  in  the  title. 


SAUi. 


*  In  tbis  case  tbe  decision  of  the  Court  of  Session  was  reversed  in  the  House  of  Lords,  1  Bligb,  287. 
bat  witbout  prejudice  to  any  relief  wbicb  the  purchaser  might  be  entitled  to  by  any  other 
form  of  action ;  2dlb  March  1819. 
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Ci-iusES  or 


tlie  seller  should  avoid  binding  himseli 
cliaser  coDsent  to  take  the  title  as  it 
to  agree  upon  a  remedy.  A  referee  n 
ties  shall  differ  with  regard  to  the  tit 
self  to  disburden  of  debts  and  encumb 
instructing  that  this  has  been  done, 
with  an  agreement  that  the  buyer  sha 
it ;  and  there  are  mutual  obligations 
future  public  burdens.  On  the  other 
bound  to  pay  the  price  upon  delivery 
bond  for  it  with  caution,  or,  if  bo  agre 
of  it  shall  remain  a  burden  upon  the  s 
mission  of  all  disputes  to  &a  arbiter 
in  implement,  and  a  consent  to  registr 


Heritable  property  is  frequently  dis; 
III. — Akticlbb  of  Rodp. 


These  form  the  seller's  acceptance  I 
offer  which  shall  afterwards  be  made  i 

The  articles  commence  with  a  title 
subjects  to  be  exposed,  the  name  of  tl 
and  hour  of  the  sale. 

(I.)  The  first  article  provides  for  i 
price,  during  the  running  of  a  baIf-1: 
highest  offerer  at  the  outrunning  shall 
shall  arise  when  the  outrunning  of  thi 
the  Judge  to  lay  the  glass  on  its  side, 
to  stop  it,  so  as  to  prevent  the  indicati 
,"  until  the  competition  is  over ;  Bums, 

(2.)  The  second  article  binds  each 
binding  upon  him,  and  specifies  the  t 
sive  offer  shall  exceed  the  preceding  o 

(3.)  The  third  article  fixes  the  ten 
payment  of  the  price. 

(4.)  The  fourth  binds  the  highest  oi 
of  days  after  tho  sale,  to  grant  bond  w 

(5.)  The  fifth  article  imposes  a  pens 
the  event  of  his  failure  to  find  securii 
mum  of  damages  claimable  for  non-in 
public  sale  ;  Johnstone's  Trustees  v.  J 
This  article  empowers  the  exposer,  u 
sumo  the  property,  or  to  re-expose  it, 


CHAP.  VI.  ARTICLES  OF  ROUP.  891 

offerer  bound,  and  require  him  to  grant  bond  with  caution  for  the 
price.     The  oflFerers  are  thus  fettered  for  some  time.     The  clause  gives 
no  power  to  tlie  preceding  offerer  to  insist  on  being  preferred,  if  the 
highest  shall  inadvertently  allow  the  time  to  elapse  without  finding 
caution;  WcUker  y.  Gavin,  10th  February  1787.     But  intimation  to  M.  14193. 
the  next  highest  offerer,  upon  failure  of  the  first,  gives  the  person  so 
called  upon  a  right  to  reciprocal  performance,  which  cannot  be  ex- 
cluded by  any  equitable  consideration  for  the  other ;  Hannay  v.  M.  14194. 
Stothert,  etc,  15th  July  1788  ;  and  to  entitle  the  exposer  to  hold  the 
next  offerer  bound,  the  proceedings  must  have  been  fair ;  and,  if  the 
price  was  raised  at  the  sale  by  a  white-bonnet,  i.e.,  a  party  making 
fictitious  offers,  the  next  offerer  is  free  ;  Anderson  v.  Stewart,  16th  ^«  C. 
December  1814. 

(6.)  The  sixth  article  binds  the  seller  to  purge  encumbrances,  and 
grant  a  valid  disposition  containing  the  proper  feudal  clauses.     This 
obligation  may  be  limited  to  encumbrances  preceding  a  specified  date. 
Effect  was  given  to  such  a  limitation  in  Young  v.  Grierson,  19th  July  U  D.  1482. 
1849. 

(7.)  The  seventh  article  arranges  relief  from,  and  liability  for, 
public  burdens. 

(8.)  The  eighth  provides  for  the  delivery  of  a  progress  of  titles, 
and  stipulates  that  the  purchaser  shall  have  satisfied  himself  of  their 
sufficiency  beforehand,  and  shall  not  afterwards  object.  The  effect 
of  this  condition  we  have  already  considered. 

(9.)  There  may  then  be  a  condition  for  the  division  of  expenses. 
A  judge  of  the  roup  is  appointed,  with  power  to  determine  questions 
arising  at  the  sale,  adjourn  the  roup,  and  prefer  the  highest  offerer. 
An  arbiter  is  also  appointed  to  decide  disputes  regarding  the  import 
of  the  articles  of  roup.  In  Watt  &  Anderson  v.  Shaw,  etc.,  6th  ii  !>•  070. 
March  1849,  the  clause  of  arbitration  was  held  to  include  a  question 
touching  the  right  of  the  exposer  to  sell.  Then,  there  is  a  penalty 
for  non-performance,  and  a  consent  to  register  not  only  the  articles, 
but  the  minutes  of  roup,  the  decerniture  of  the  judge,  and  enact- 
ment binding  the  purchaser,  as  well  as  any  decree-arbitral  which 
shall  ensue. 

It  is  unnecessary  to  describe  the  procedure  at  the  sale.  Forms  of 
adjournment,  and  of  minutes  of  sale  containing  offers,  with  decree  of 
preference,  and  enactment  rendered  obligatory  on  the  purchaser  by 
the  subscription  of  himself  and  of  the  judge,  will  be  found  in  the 
Juridical  Styles. 
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result  in  pure  idealism,  and  to  become  too  ethereal  and  evanescent 
for  any  practical  purpose.  And,  on  the  other  hand,  a  merely  technical 
practice,  content  to  follow  to-day  the  forms  which  it  learned  yesterday, 
must  inevitably  lose  sight  of  reason  and  principle,  and  degenerate  into 
a  habit  of  formality  and  iteration.  Thus,  the  theoretical  can  give  no 
aid  in  sublunary  matters,  of  which  it  is  ignorant ;  and  the  technical, 
being  limited  to  the  matters  which  its  forms  suit,  is  at  fault,  when- 
ever a  new  combination  arises.  It  is  the  union  of  the  two  that  gives 
strength  and  effective  use ;  and  those  law-studies  will  be  the  most 
successful  in  their  result,  which,  on  the  one  hand,  while  drinking 
deeply  of  legal  doctrine,  mingle  with  it  a  constant  reference  to  the 
afiairs  which  it  is  to  regulate ;  while,  on  the  other  hand,  they  examine 
and  master  the  most  ordinary  and  familiar  forms  and  clauses  in  the 
light  of  the  doctrine  which  alone  gives  them  life  and  meaning. 

It  is  impossible  to  look  around  us  without  perceiving  the  increasing 
necessity  for  legal  practitioners  to  rest  their  claims  to  confidence  upon 
their  own  attainments  and  skill  The  wide  diffusion  of  education — 
its  elevated  standard,  and  enlightening  and  stimulating  qualities — the 
extension  of  political  rights  and  privileges — the  social  advancement 
inseparable  from  these  changes — and  the  increase  of  mental  exercise 
and  observation,  and  consequently  of  mental  power  which  accompanies 
them — these  have  produced  a  growth  in  the  general  intelligence  of 
which  all  must  be  sensible ;  and  it  is  quite  obvious,  that  an  urgent 
demand  thus  arises  for  accurate  attainment  on  the  part  of  the  practi- 
tioner. He  cannot  now  rely  so  much  as  formerly  upon  the  benefit  of 
the  conventional  trust  reposed  in  him  just  on  account  of  his  profes- 
sional status,  and  which  was  to  a  large  extent  irrespective  of  his  in- 
trinsic acquirements  and  qualities.  The  causes  just  referred  to  are 
training  up  in  the  middle  and  lower  classes  a  large  body  of  increas- 
ing intelligence.  How  many  thousands  around  us  present  the  traits 
which  made  C-ssar  apprehensive  of  Cassius  : — 

"  He  reads  much ; 
'*  He  is  a  great  observer,  and  he  looks 
"  Quite  through  the  deeds  of  men." 

Although,  therefore,  the  Pocket  Lawyer  may  not  be  in  universal  use, 
men  are  coming  now  to  understand  more  about  everything  that  relates 
to  their  own  concerns,  and  to  be  more  capable  of  detecting  not  only 
negligence,  but  the  other  causes  of  miscarriage  in  the  conduct  of 
business. 

There  is  thus  the  strongest  plea  of  self-interest  for  laborious  pre- 
paration ;  but  it  is  urged  also  by  higher  motives.  I  do  not  refer  to 
the  desire  of  distinction,  which,  whether  it  be  called  fame  or  repu- 
tation, is  still  an  infirmity  in  whatever  mind  may  cherish  it  The 
prosecution  of  study  as  a  duty — the  preference  of  what  is  laborious 
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and  rugged  to  what  is  easy  and  enticing — self-denial  in  the  face  of 
temptation  to  indulgence — these  are  all  parts  of  the  moral  discipline, 
from  which  follow  results  the  most  precious  in  the  character  and  con- 
Jeffrey's  Life,  duct.  Listen  to  Lord  Jeffrey  : — "  Those  who  have  never  been 
'  '  ''  accustomed  to  submit  to  privations  or  inconveniences  will  find  it 
"  more  difficult  to  do  so,  when  it  becomes  a  duty,  than  those  to  whom 
"  such  sacrifices  have  been  familiar."  "  It  is  in  vain  to  think  of 
cultivating  principles  of  generosity  and  beneficence  by  mere  exhor- 
tation and  reasoning.  Nothing  but  the  practical  habit  of  overcom- 
ing our  own  selfishness,  and  of  familiarly  encountering  privations 
"  and  discomfort  on  account  of  others,  will  ever  enable  us  to  do  it 
"  when  it  is  required.  And,  therefore,  I  am  firmly  persuaded,  that 
''  indulgence  infallibly  produces  selfishness  and  hardness  of  heart, 
''  and  that  nothing  but  a  pretty  severe  discipline  and  control  can  lar 
"  the  foundation  of  a  firm  and  magnanimous  character." 

I  need  scarcely  allude  to  the  benefit  resulting  to  society,  as  well  as 
to  clients,  from  thorough  professional  equipment,  enabling  the  prac- 
titioner, while  protecting  the  interests  committed  to  his  charge,  and 
adopting  the  line  of  duty  in  all  circumstances  without  apprehension 
or  hesitation,  to  illustrate  the  blessings  of  wise  laws  and  good  order 
And,  in  conclusion,  I  will  only  add,  that  we  must  never  forget  that 
highest  of  all  duties,  and  indeed  of  all  qualities,  viz.,  the  preservation 
of  our  own  integrity  and  self-respect — the  steadfast  adherence  to 
what  is  right,  and  rejection  of  what  is  wrong,  however  insidiooslj 
suggested,  and  with  whatever  motives  of  self-interest.  These  aro 
attributes,  which,  while  they  cannot  avert  calamity,  will  sustain  us 
under  it,  and  secure  to  us  what  no  wealth  or  preferment  can  compcn- 
sato — the  ability 

"  NIL  CONSCIRE  SIEI,  NULLA  PALLESCERE  CULP.'l" 
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21st  &  22d  of  Victoria,  cap.  lxxvi. 

An  Actio  simplify  the  Forms  and  diminish  the  Expense  of  completing 
Titles  to  Land  in  Scotland. — [2d  August  1858.] 

Preamble. — ^Whereas  it  is  expedient  to  simplify  the  forms  and  diminish  the 
expense  of  completing  titles  to  land  in  Scotland  :  Be  it  enacted  by  the  Queen's 
most  Excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : — 

ImtruTnents  of  sasine  no  longer  necessary,  but  conveyances  may  be  re- 
corded instead, 

I.  From  and  after  the  first  day  of  October  in  the  present  year,  it  shall  not  594  • 
be  necessary  to  expede  and  record  an  instrument  of  sasine  on  any  conveyance  of 
lands,  but  it  shall  be  competent  and  sufficient  for  the  person  or  persons  in 
whose  favour  the  conveyance  is  granted,  instead  of  expeding  and  recording  such 
instrument  of  sasine,  to  record  the  conveyance  itself  in  the  register  of  sasines 
applicable  to  the  lands  therein  contained  ;  and  the  conveyance,  being  presented 
for  registration  with  a  warrant  of  registration  thereon,  in  or  as  nearly  as  may 
be  in  the  form  of  schedule  (A),  No.  1,  hereto  annexed,  specifying  the  person  or 
persons  on  whose  behalf  it  is  so  presented,  and  signed  by  such  person  or  per- 
sons, or  his  or  their  agent,  and  being  so  recorded  along  with  such  warrant,  shall 
have  the  same  legal  force  and  effect  in  all  respects  as  if  the  conveyance  so  re- 
corded had  been  followed  by  an  instrument  of  sasine  duly  expede  and  recorded 
at  the  date  of  recording  the  said  conveyance,  according  to  the  present  law  and 
practice,  in  favour  of  the  person  or  persons  on  whose  behalf  the  conveyance  is 
presented  for  registration. 

^ot  necessary  to  record  the  whole  conveyance. 

IL  Where  a  conveyance  of  lands  shall  be  contained  in  a  deed  granted  for  596. 
further  purposes  and  objects,  such  as  a  marriage  contract,  deed  of  trust,  or  deed 
of  settlement,  it  shaU  not  be  necessary  to  record  the  whole  of  such  deed,  but  it 
shall  be  competent  and  sufficient  to  expede  and  record  in  the  appropriate  register 
of  sasines  a  notarial  instrument  setting  forth  generally  the  nature  of  the  deed, 
and  containing  at  length  those  portions  of  the  deed  by  which  the  lands  are 
conveyed,  and  by  which  real  burdens,  conditions,  or  limitations  are  imposed  ; 
and  where  a  deed  conveys  separate  lands  or  separate  interests  in  the  same  lands 

*  The  fignres  on  the  maxgin  refer  to  the  pages  at  which  the  diflferent  NctioiiB  are  treated 
of  in  the  LectoreB. 
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to  the  same  or  dififerent  persona,  it  shall  n6t  be  neoessaiy  to  record  the  whok 
of  such  deed,  but  it  shall  be  competent  and  sufficient  to  ezpede  and  rec<^  u 
aforesaid  a  notarial  instrument  setting  forth  generally  the  nature  of  the  deed, 
and  containing  at  length  the  part  or  p^irts  of  the  deed  by  which  particular  UndB 
are  conveyed  to  the  person  or  persons  in  whose  favour  the  notarial  instnunent 
is  expede,  and  the  part  of  the  deed  which  specifies  the  nature  and  extent  of  the 
right  and  interest  of  such  person  or  persons,  with  the  real  burdens,  conditkHu, 
and  limitations,  if  any,  and  such  notarial  instrument  shall  be  in  or  as  netriy  is 
may  be  in  the  form  of  schedule  (B),  hereto  annexed. 

Clause  directing  part  of  conveyance  to  be  recorded. 

563  604,  647.  HI-  Immediately  before  the  testing-clause  of  any  conyeyanoe  it  shall  be 
competent  to  insert  a  clause  of  direction,  in  or  as  nearly  as  may  be  in  the  form 
of  schedule  (C),  hereto  annexed,  specifying  the  part  or  parts  of  the  oonvejiiioe 
which  the  granter  thereof  desires  to  be  recorded  in  the  register  of  saones ;  ud 
when  such  clause  is  so  inserted  the  keeper  of  the  register  shall  record  soch  put 
or  parts  only,  together  with  the  clause  of  direction  and  the  testing-daoae,  aid 
the  recording  of  such  part  or  parts  of  the  conveyance,  together  with  the  dtuse 
of  direction  and  the  testing-clause,  and  the  warrant  of  registration  as  before  pro- 
vided, shall  have  the  same  legal  force  and  effect  as  if  a  notarial  instrmDcnt 
containing  such  part  or  parts  of  the  conveyance  had  been  duly  expede  and  I^ 
corded  in  favour  of  the  party  on  whose  behalf  the  conveyance  is  presented : 
Provided  always,  that,  notwithstanding  such  clause  of  direction,  it  shall  be 
competent  for  the  party  entitled  to  present  the  conveyance  for  r^gistratian  to 
record  the  whole  conveyance,  or  to  expede  and  record  a  notarial  instrument  ii 
herein-before  provided,  in  the  same  manner  as  if  the  conveyance  had  coDtuned 
no  such  clause  of  direction  f^  and  where  a  notarial  instrument  shall  be  eipede 
as  herein-before  provided,  no  part  or  parts  of  the  conveyance  directed  to  be  re- 
corded shall  be  omitted  from  such  instrument 

Instruments  of  resignation  ad  remanentiam  no  longer  necesscaryy  but 
conveyances  in  favour  of  superior  may  be  recorded  instead, 

621.  ^^*  ^^  ^^^^  ^^^  ^  necessary  to  expede  and  record  an  instrument  of  resg- 

nation  ad  remaneniiam  on  any  procuratory  of  resignation  ad  remanentiam^  or 
on  any  conveyance  containing  an  express  clause  of  resignation  ad  remanoitiam, 
but  it  shall  be  competent  and  sufficient  for  the  superior  in  whose  favoor  tbe 
resignation  under  such  procuratory  or  conveyance  is  authorized  to  be  made«  U> 
record  in  the  appropriate  register  of  sasines  such  procuratory  or  conTeysace; 
with  a  warrant  of  registration  thereon,  or  to  expede  and  record  a  notaral  in- 
strument as  nearly  as  may  be  in  the  form  of  schedule  (B) ;  and  such  procnn- 
tory  or  conveyance  and  warrant,  or  such  notarial  instrument,  being  so  reconkd, 
shall  have  the  same  effect  as  if  an  instrument  of  resignation  ad  remamndim 
had  been  expede  on  such  procuratory  or  conveyance,  and  had  been  recorded  ii 
the  register  of  sasines,  according  to  the  present  law  and  practice  at  the  dste  d 
recording  such  procuratory  or  conveyance  or  instrument ;  and  all  instrnmeBti 
of  resignation  ad  remanentiam  may  be  in  or  as  nearly  as  may  be  in  the  Ann 
of  schedule  (D),  and  when  in  such  form  may  be  recorded  in  the  appropriitr 
register  of  sasines  at  any  time  during  the  life  of  the  party  in  whose  favoor  tbe 
resignation  is  made,  and  the  date  of  presentment  and  entry  set  f(»th  ob  aay 

*  As  to  form  of  warrant  of  registration  when  this  clause  is  to  be  acted  on,  see  $  S5  uJ 
schedule  (K)  of  Titles  Act  I860,  p.  919. 
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inBtniment  of  resignation  in  such  form  by  the  keeper  of  the  register  shall  be 
the  date  of  the  resignation  and  of  the  instrument. 

Certain  clauses  no  longer  necessary  in  conveyances. 

y.  It  shall  not  be  neceesary  to  insert  in  any  conveyance  a  clause  of  obliga-  623. 
tion  to  infeft,  or  a  precept  of  sasine  or  warrant  for  infeftment ;  and  if  the  ^9. 
lands  shall  be  disponed  to  be  holden  a  me  only  or  ame  vel  de  me,  the  clause 
80  expressing  the  manner  of  holding  shall  imply  that  the  lands  are  to  be  holden 
in  the  manner  expressed  in  the  Act  tenth  and  eleventh  Victoria^  chapter  forty- 
eight,  section  two,  with  reference  to  obligations  to  infeft  ame  ot  ame  vd  de 
me  respectively ;  and  where  no  holding  is  expressed,  the  conveyance  shall  be 
held  to  imply  that  the  lands  are  to  be  holden  in  the  same  manner  in  which  the 
granter  of  the  conveyance  held  or  might  have  held  the  same  ;*  and  a  clause  of 
resignation  in  any  conveyance  shall  be  held  to  import  a  resignation  infavorem  618,  643. 
only,  unless  specially  expressed  to  be  a  resignation  ad  remanentiam  :  Provided 
always,  that  nothing  herein  contained  shall  prevent  an  instrument  of  resignation 
ad  remanentiam  being  expede  and  recorded  on  a  conveyance  heretofore  granted, 
and  containing  a  clause  of  resignation  in  the  form  authorized  by  the  Act  of  the 
tenth  and  eleventh  Victoria,  chapter  forty-eight. 

Provision  where  lands  are  held  of  the  Crcwn,  etc,  and  a  confirmation 
of  a  deed,  etc,  required, 

VI.  Where  lands  are  held  of  the  Crown  or  Prince  and  Steward  of  Scotland,  829. 
and  a  confirmation  of  any  deed  or  instrument  of  sasine  or  notarial  instrument 
recorded  in  the  appropriate  r^^ter  of  sasines  shall  be  required,  it  shall  be  com- 
petent to  apply  to  the  presenter  of  signatures  for  a  writ  of  confirmation  to  be 
written  on  such  deed  or  instrument,  instead  of  a  charter  of  confirmation,  and 
such  application  shall  be  made  in  the  same  manner  in  all  respects  as  when  a 
charter  of  confirmation  is  now  applied  for  ;  and  on  the  presenter  of  signatures 
being  satisfied  that  the  party  applying  would  be  entitled  to  a  charter  of  confir- 
mation, he  shall  direct  a  writ  of  confirmation  in,  or  as  nearly  as  may  be  in,  the 
form  of  schedule  (E),  to  be  written  on  such  deed  or  instrument ;  and  such 
writ  of  confirmation  shall  be  signed  by  the  presenter  of  signatures,  and  the 
amount  of  the  fees  exigible  in  the  office  of  the  presenter  of  signatures,  and  also 
of  the  duties  and  casualties  payable  in  Exchequer  on  account  of  the  lands  con- 
tained in  the  deed  or  instrument  confirmed,  shall  be  marked  on  the  deed 
or  instrument  confirmed,  and  certified  by  the  signatures  of  the  auditor  of 
Exchequer  and  of  the  presenter  of  signatures ;  and  on  payment  of  such 
fees,  duties,  and  casualties  being  made,  the  deed  or  instrument  so  confirmed 
shall  be  officially  transmitted  to  the  director  of  Ghanceiy,  who,  or  hisXdeputy 
or  substitute,  shall  enter  or  cause  to  be  entered  in  a  book  to  be  kept  for 
the  purpose,  and  intituled  "  The  Register  of  Confirmations  and  Resignations," 
the  leading  name  or  names  or  other  short  distinctive  description  of  the  lands 
comprehended  in  the  deed  or  instrument  confirmed,  the  date  of  recording  such 
deed  or  instrument,  the  register  in  which  the  same  is  recorded,  the  name  of  the 
party  in  whose  favour  the  writ  of  confirmation  is  granted,  the  date  of  the  con- 
firmation, and  also  the  name  of  the  last  entered  vassal,  and  the  date  of  his 
entry,  and  the  deed  or  instrument  so  confirmed  shall  thereafter  be  delivered  to 
the  party  applying  for  confirmation,  or  his  agent ;  and  the  confirmation  so 
granted  shall  in  all  respects  be  as  efiectual  as  a  charter  of  confirmation,  accord- 
ing to  the  present  law  and  practice,  and  shall  be  held  to  confirm  the  whole 
*  As  to  interpretation  of  these  words,  see  Act  of  1860,  S  36,  mi/Vo,  p.  922* 
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prior  deeds  and  instruments  necessary  to  be  confirmed,  in  order  to  oompkte 
the  investiture  of  the  party  obtaining  the  confirmation. 

Frovmon  when  lands  are  held  of  a  subject  superior,  and  a  con^rma- 
tion  of  a  deedy  etCy  required. 

683.  YIL  Where  lands  are  held  of  a  subject  superior,  and  a  confirmation  of  any 

deed  or  instrument  of  sasine  or  notarial  instrument  recorded  as  aforesaid  dall 
be  required,  it  shall  be  competent  for  the  superior  to  confirm  sudi  deed  or  in- 
strument by  a  writ  of  confirmation,  to  be  written  upon  such  deed  or  instrument 
as  nearly  as  may  be  in  the  form  of  schedule  (E),  and  the  confinnadoo  lo 
granted  shall  be  to  all  intents  and  purposes  as  effectual  as  a  charter  of  confir- 
mation, according  to  the  present  law  and  practice,  and  the  superior  shall  be 
bound  so  to  confirm  such  deed  or  instrument,  if  required  so  to  do  :  Prorided 
always,  that  the  party  requiring  such  confirmation  shall  be  entitled  to  demand 
an  entry  by  confirmation,  and  shall,  if  required,  produce  to  the  superior  a 
charter  or  other  writ  showing  the  tenendas  and  reddendo  of  the  lands  contaiocd 
in  such  deed  or  instrument^  and  shall  also  at  the  same  time  pay  or  tender  to 
the  superior  such  duties  or  casualties  as  he  may  be  entitled  to  demand ;  and 
the  confirmation  so  granted  shall  be  held  to  confirm  the  whole  prior  deeds  and 
instruments  necessary  to  be  confirmed  in  order  to  complete  the  investiture  of 
the  party  obtaining  the  confirmation. 


Provisions  where  lands  are  held  of  the  Crown,  etc,,  and  a  nem  u 
ture  by  registration,  etc,,  required. 

829.  ynL  Where  lands  are  held  of  the  Crown  or  Prince  and  Stewaid  of  Scat- 

land,  and  a  new  investiture  by  resignation  shall  be  required,  it  shall  be  com- 
petent for  the  party  in  right  of  the  deed  which  is  the  warrant  for  resignadoD  to 
apply  to  the  presenter  of  signatures  for  a  writ  of  resignation,  to  be  written  oa 
such  deed,  instead  of  a  charter  of  resignation ;  and  the  a{^lication  shall  be 
made  in  the  same  manner  in  all  respects  as  when  a  charter  of  resignatioo  ia 
now  applied  for  ;  and  on  the  presenter  of  signatures  being  satisfied  that  the 
party  applying  would  be  entitled  to  a  charter  of  resignation,  he  shall  direct  a 
writ  of  resignation,  in  or  as  nearly  as  may  be  in  the  form  of  schedule  (F),  to  be 
written  on  the  deed  which  is  the  warrant  for  resignation  ;  and  the  writ  of  ^^ 
signation  shall  be  signed  by  the  presenter  of  signatures,  and  the  amount  of  tbe 
fees  exigible  in  the  office  of  the  presenter  of  signatures,  and  also  of  the  dotki 
and  casualties  payable  in  Exchequer  on  account  of  the  liuids  resigned,  shall  be 
marked  on  the  deed,  and  certified  by  the  signatures  of  the  auditor  of  Exchequer 
and  of  the  presenter  of  signatures ;  and  on  payment  of  such  fees,  dntiea,  and 
casualties  being  made,  the  deed  shall  be  officially  transmitted  to  the  director  of 
Chancery,  who,  or  his  deputy  or  substitute,  shall  enter,  or  cause  to  be  entered 
in,  <*  The  Register  of  Confirmations  and  Resignations,"  the  leading  name  or 
names  or  other  short  distinctive  description  of  the  lands  resigned,  the  name  of 
the  party  in  whose  favour  the  writ  is  granted,  the  date  of  the  writ,  and  alio 
the  name  of  the  last  entered  vassal,  and  the  date  of  his  entry  ;  and  the  deed 
shall  thereafter  be  delivered  to  the  party  aj^lying  for  the  same,  or  hia  a^t 
and  the  deed,  with  the  writ  of  resignation  so  written  upon  it,  shall  in  aO  r^ 
spects  be  as  effectual  as  if  a  charter  of  resignation  of  the  lands  had  heei  dnlf 
obtained  according  to  the  present  law  and  practice,  and  shall,  to  all  inteatiaad 
purposes,  operate  a  confirmation  of  the  whole  prior  deeds  and  instnuneBti 
necessaiy  to  be  confirmed  in  order  to  complete  the  investiture  of  the  party  ob 
taining  such  writ;  and  it  shall  be  competent  to  record  in  the  appropriate 
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register  of  sasines  the  deed,  with  the  writ  of  resignation  written  thereon,  and 
warrant  of  registration  also  written  thereon,  and  the  recording  of  the  same 
shall  have  the  same  legal  force  and  effect  in  all  respects  as  if  a  charter  of  resig- 
nation had  been  granted,  and  such  charter  had  been  followed  by  an  instrument 
of  sasine  duly  expede  and  recorded  at  the  date  of  recording  such  deed  and  writ, 
according  to  the  present  law  and  practice,  in  favour  of  the  party  on  whose  be- 
half the  deed  and  writ  are  presented  for  registration  :  Provided  always,  that 
the  recording  of  such  deed  along  with  such  writ  shall  not  have  the  effect  of  an 
instrument  of  sasine  foUowing  on  such  deed. 

Provision  when  lands  are  held  of  a  subject  superior^  and  a  new  investi- 
ture by  resignation,  etc.,  required. 

IX.  Where  lands  are  held  of  a  subject  superior,  and  a  new  investiture  by  627. 
resignation  shall  be  required,  it  shall  be  competent  for  the  superior  to  grant  in 
favour  of  the  party  in  right  of  the  deed  which  is  the  warrant  for  resignation  a 
writ  of  resignation  as  nearly  as  may  be  in  the  form  of  schedule  (F),  which  shall 

be  written  on  such  deed,  and  the  deed  with  the  writ  of  resignation  written 
thereon  shall  be  to  all  intents  and  purposes  as  effectual  as  if  a  charter  of  re- 
signation had  been  granted  in  the  usual  form,  according  to  the  present  law  and 
practice,  and  the  superior  shall  be  bound  to  grant  such  writ  of  resignation  in- 
stead of  a  charter  of  resignation,  if  required  so  to  do  :  Provided  always,  that 
the  party  requiring  such  writ  shall  be  entitled  to  demand  an  entry  by  resigna- 
tion, and  shall,  if  required,  produce  to  the  superior  a  charter  or  other  writ 
showing  the  tenendas  and  reddendo  of  the  lands  resigned,  and  shall  also  at  the 
same  time  pay  or  tender  to  the  superior  such  duties  or  casualties  as  he  may  be 
entitled  to  demand ;  and  the  writ  of  resignation  shall  to  all  intents  and  pur- 
poses operate  as  a  confirmation  of  the  whole  prior  deeds  and  instruments 
necessary  to  be  confirmed  in  order  to  complete  the  investiture  of  the  party  ob- 
taining the  writ ;  and  it  shall  be  competent  to  record  in  the  appropriate  re- 
gister of  sasines  the  deed  with  the  writ  of  resignation  written  thereon,  and 
warrant  of  registration  also  written  thereon,  and  the  recording  of  the  same 
shall  have  the  same  legal  force  and  effect  in  all  respects  as  if  a  charter  of  re- 
signation had  been  granted,  and  such  charter  had  been  followed  by  an  instru- 
ment of  sasine  duly  expede  and  recorded  at  the  date  of  recording  the  said  deed 
and  writ,  according  to  the  present  law  and  practice,  in  favour  of  the  party  on 
whose  behalf  the  deed  and  writ  are  presented  for  registration  :  Provided  always, 
that  the  recording  of  such  deed  along  with  such  tvrit  shall  Jhave  the  effect  of  an 
instrument  of  sasine  following  on  such  deed, — [The  clause  above  printed  in 
italics  has  been  repealed,  and  the  3 3d  section  of  the  Act  of  1860  enacts,  '*  When 
**  a  deed,  which  is  the  warrant  for  resignation  with  a  writ  of  resignation  written 
*<  thereon,  has  been  or  shall  be  recorded  in  the  appropriate  register  of  sasines, 
"  the  recording  of  such  deed  along  with  such  writ  shall  not  have  the  effect  of 
<*  an  instrument  of  sasine  following  on  such  deed."] 

As  to  cJiarters  by  progress, 

X.  In  granting  charters  of  confirmation  or  resignation  or  other  charters  by  627,  633. 
progress,  it  shall  be  competent  and  sufficient  to  refer  to  the  tenendas  and  red- 
dendo of  the  lands  therein  contained,  as  set  forth  at  length  in  any  charter  or 

other  writ  recorded  in  any  public  register,  and  subject  superiors  shall  be  bound, 
if  required,  to  grant  such  charters  containing  such  reference,  in  like  manner  as 
they  are  now  boimd  to  grant  similar  charters  according  to  the  forms  at  present 
in  use. 
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As  to  wriU  of  clare  constat. 

806,  832.  XL  Where,  according  to  the  present  law  and  practice,  precepts  from  Chan- 
cery or  precepts  of  clare  constat  are  in  use  to  be  granted,  it  shall  be  competent 
and  sufficient  to  grant  a  writ  of  clatr  constat  in  or  as  nearly  as  may  be  in  the 
form  of  schedule  (G),  and  to  record  such  writ  of  clare  constat  with  the  wanant 
of  registration  thereon  in  the  appropriate  register  of  sasines,  and  the  same  being 
so  recorded  shall  have  the  same  legal  force  and  effect  in  all  respects  as  if  a 
precept  from  Chancery  or  precept  of  clare  constat  had  been  granted,  and  an 
instrument  of  sasine  thereon  had  been  duly  ezpede  and  recorded  at  the  date  of 
recording  the  said  writ,  according  to  the  present  law  and  practice,  in  favoor  of 
the  person  or  persons  on  whose  behalf  such  writ  is  presented  for  r^istntion ; 
and  superiors  shall  be  bound  to  grant  such  writs  of  c^re  constat^  if  reqoiied 
by  the  heir  entitled  to  demand  the  same  :  Provided  always,  that  the  heir  shall, 
if  required,  produce  a  charter  or  other  writ  showing  the  tenendas  and  reddado 
of  the  lands  in  which  his  ancestor  died  vest,  and  shall  also  at  the  same  time 
pay  or  tender  to  the  superior  such  duties  or  casualties  as  he  may  be  entitled  to 
demand  ;  and  where  the  lands  are  held  of  the  Cro#n  or  of  the  Prince  and 
Steward  of  Scotland,  or  where  the  heir  is  required  by  the  superior,  he  shill 
also  produce  a  decree  of  general  or  of  special  service  establishing  his  right  to 
succeed  to  the  lands  ;  and  where  the  lands  are  held  of  the  Crown  or  Prbce  and 
Steward  of  Scotland,  the  application  for  such  writ  of  dare  constat  shall  be  made 
in  the  same  manner  in  all  respects  as  when  a  precept  from  Chancery  is  nov 
applied  for ;  and  such  writ  of  dare  constat  shall  be  recorded  in  Chanoeiy  as 
precepts  are  now  in  use  to  be  recorded,  and  all  precepts  from  Chancery,  precepts 
and  writs  of  dare  constat,  shall  operate  as  a  confirmation  of  the  whole  deeds 
and  instruments  necessary  to  be  confirmed  in  order  to  complete  the  investiture 
of  the  parties  obtaining  such  precepts  or  writs. 

As  to  notarial  instruments  in  favour  of  general  disponees, 

723.  Xn.  Where  a  party  shall  have  granted  or  shall  grant  a  general  conveyance 

of  his  lands,  whether  by  deed  mortis  catisd  or  inter  vivos,  it  shall  be  competent 

to  the  disponee  under  such  conveyance,  or  to  any  other  party  who  shall  ban 

acquired  right  to  such  conveyance,  in  whole  or  in  part,  by  service,  assignatioo, 

adjudication,  or  otherwise,  to  expede  and  record  a  notarial  instrument  in  or  y 

nearly  as  may  be  in  the  form  of  schedule  (H);  and  on  such  notarial  instnuneat 

being  duly  recorded  in  the  appropriate  register  of  sasines,  such  disponee  or  such 

other  party  acquiring  right  as  aforesaid  shall  be  in  all  respects  in  the  aame 

position  as  if  a  disposition  had  been  executed  by  the  grantor  of  the  general 

conveyance,  in  favour  of  the  party  expeding  the  notarial  instrument,  of  the 

lands  contained  in  such  notarial  instrument,  with  such  manner  of  holding,  if 

any,  as  is  expressed  fn  the  general  conveyance,  and  if  no  particular  manner  of 

holding  is  therein  expressed,  then  to  be  holden  in  the  same  manner  ai  the 

grantor  of  the  general  conveyance  held  or  might  have  held  the  same,'^  and 

as  if  such  disposition  had  been  followed  by  an  instrument  of  sasine  of  the 

said  lands  in  his  favour,  duly  expede  and  recorded  at  the  date  of  recording  aoch 

notarial  instrument,  according  to  the  present  law  and  practice,  exo^  in  the 

case  where  the  subjects  contained  in  such  notarial  instrument  are  heritable 

securities,  in  which  case  the  party  so  expeding  and  recording  the  instnimeit 

shall  be  in  the  same  position  as  if  an  assignation  of  such  heritable  aecoritief 

had  been  executed  in  his  favour  by  the  grantor  of  the  general  conveyance,  and 

*  Ab  to  interpretation  of  these  words,  see  S  36  of  Act  of  18G0,  infra,  p.  922. 
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aa  if  Buch  assignation  had  been  duly  recorded  in  the  appropriate  register  of 
sasines  at  the  date  of  recording  such  notarial  instrument :  Provided  always, 
that  where  such  notarial  instrument  shall  be  expede  by  a  party  other  than 
the  original  disponee  under  such  general  conveyance,  the  notarial  instrument 
shall  set  forth  the  title  or  series  of  titles  by  which  the  party  in  whose  favour 
the  instrument  is  expede  acquired  right  to  such  conveyance,  and  the  nature 
and  extent  of  his  right 

As  to  asngncUions  to  unrecorded  conveyancen, 

XIII.  It  shall  be  competent  to  any  party,  in  right  of  an  unrecorded  con-  658. 
▼eyance,  to  assign  the  conveyance  in  or  as  nearly  as  may  be  in  the  form  of 
schedule  (I),  No.  1,  and  the  assignation,  or,  in  the  event  of  there  being  more 
than  one,  the  successive  assignations,  may  be  recorded  in  the  appropriate 
register  of  sasines  along  with  the  conveyance  itself,  and  a  warrant  of  registra- 
tion thereon,  in  or  as  nearly  as  may  be  in  the  form  of  schedule  (A),  No.  2,  and 

it  shall  bo  competent  to^rite  the  assignation  or  assignations  on  the  conveyance 
itself  in  or  as  nearly  as  may  be  in  the  form  of  schedule  (I),  No.  2  ;  and  the 
conveyance,  with  such  warrant  of  registration,  along  with  the  assignation  or 
assignations,  separate  from  or  written  upon  the  conveyance,  being  so  recorded, 
shall  operate  in  favour  of  the  assignee  on  whose  behalf  they  are  presented  for 
registration,  as  fully  and  effectually  as  if  the  lands  contained  in  the  assignation, 
or,  if  there  be  more  than  one,  the  last  assignation,  had  been  disponed  by  the 
original  conveyance  in  favour  of  such  assignee,  and  the  conveyance,  with  the 
warrant  of  registration,  had  been  recorded  in  the  manner  herein-before  pro- 
Tided  of  the  date  of  recording  such  conveyance  and  assignation  or  assignations. 

Ab  to  notarial  instruments  in  favour  oj  parties  acquiring  rights  to 
um'ecorded  conveyances, 

XIV.  Where  any  party  shall  have  acquired  right  by  general  conveyance,  659. 
service,  assignation,  abjudication,  or  otherwise,  to  an  unrecorded  conveyance, 
granted  iu  favour  of  another  person,  it  shall  be  competent  to  such  party  to 
expede  a  notarial  instrument  in,  or  as  nearly  as  may  be  in,  the  form  of  schedule 
(K),  setting  forth  the  conveyance  and  the  title  or  series  of  titles  by  which  he 
acquired  right  to  the  same,  and  the  nature  and  extent  of  his  right,  and  to 
record  the  conveyance  along  with  the  notarial  instrument  in  the  appropriate 
register  of  sasines,  or  where  it  is  not  desired  to  record  the  whole  of  the  con- 
veyance it  shall  be  competent  to  expede  a  notarial  instrument  in  or  as  nearly 

as  may  be  in  the  form  of  schedule  (B),  setting  forth  generally  the  nature  of  the 
deed,  and  containing  at  length  those  portions  of  the  deed  by  which  the  lands 
in  regard  to  which  the  said  instrument  is  expede  are  conveyed,  and  by  which 
real  burdens,  conditions,  or  limitations  are  imposed,  and  also  setting  forth  the 
title  or  series  of  titles  by  which  the  party  acquired  right  to  the  conveyance, 
and  the  nature  and  extent  of  his  right,  and  to  record  such  notarial  instniment 
in  the  appropriate  register  of  sasines  ;  and  on  the  conveyance,  with  a  warrant 
of  registration  thereon,  along  with  such  notarial  instrument,  in  the  form  of  the 
said  schedule  (E),  or  on  such  notarial  instrument  in  the  form  of  the  said  schedule 
(B)  being  so  recorded,  the  party  expeding  the  instrument  shall  be  in  the  same 
position  as  if  the  original  conveyance  had  been  granted  to  himself,  and  along 
with  a  warrant  of  registration  thereon  had  been  recorded  in  the  manner  herein- 
before provided  of  the  date  of  recording  the  notarial  instrument. 
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Particular  description  of  Umdt  contained  in  prior  recorded  deed*  nay 
be  referred  tOy  etc. 

640.  XV.  Where  lanck  have  been  particularly  described  in  any  prior  conTejance, 

or  other  writ,  duly  recorded  in  the  appropriate  register  of  sasines,  it  shall  oot 
be  necessaiy,  in  any  subsequent  conveyance  or  writ  containing  or  refeiring  to 
the  whole  or  any  part  of  such  lands,  to  repeat  the  particular  description  of  tiie 
lands  at  length,  but  it  shall  be  sufficient  to  specify  the  leading  name  or  names 
or  other  short  distinctive  description  of  the  lands  conveyed,  and  the  Dime  of 
the  county  and  parish  or  supposed  parish,  and  to  refer  to  the  particular  dncrip- 
tion  contained  in  the  prior  conveyance  or  other  writ  so  recorded,  in  or  as  nearij 
as  may  be  in  the  manner  set  forth  in  schedule  (L),  No.  1  ;  and  the  spedficatioo 
and  reference  so  made  shall  be  held  to  be  equivalent  to  the  fuU  insertion  of  the 
particular  description  contained  in  such  prior  conveyance  or  other  writ  ao 
recorded,  and  shall  have  the  same  effect  as  if  the  particular  description  bad 
been  inserted  exactly  as  it  is  set  forth  in  such  prior  conveyance  or  other  writ ; 
and  in  any  other  subsequent  conveyance  or  writ  ilT  shall  be  competent  and 
sufficient  to  use  such  leading  name  or  names  or  short  distinctive  deacriptioii, 
with  the  addition  of  the  name  of  the  county  and  parish  or  supposed  pariah, 
and  to  make  reference  to  the  conveyance  or  writ  in  which  such  leading  name 
or  names  or  short  distinctive  description  shall  have  been  so  specified,  without 
again  referring  to  the  several  conveyances  or  other  writs  containing  tiie  par- 
ticular description  of  such  lands  ;  and  in  such  case  the  use  of  such  leading 
name  or  names  or  short  distinctive  description,  with  the  addition  and  referam 
before  provided,  shall  be  held  to  be  equivalent  to  the  full  insertion  of  the 
particular  description  contained  in  the  several  conveyances  or  other  writs 
recorded  and  specified  as  aforesaid.* 

Several  lands  conveyed  by  tlie  same  deed  may  be  comprehended  wider 
one  general  name, 

643,  640.        XVT.  Where  several  lands  are  comprehended  in  one  conveyance  in  fi^Toor 
of  the  same  person  or  persons,  it  shall  be  competent  to  insert  a  clause  in  the 
conveyance  declaring  that  the  whole  lands  conveyed,  and  therein  particularlj 
described,  shall  be  designed  and  known  in  future  by  one  general  name  to  be 
therein  specified  ;  and  on  the  conveyance  containing  such  clause  being  dolj 
recorded  in  the  appropriate  register  of  sasines,  it  shall  be  competent  in  aD 
subsequent  conveyances  or  other  writs  to  use  the  general  name  specified  in  mck 
clause  as  the  name  of  the  several  lands  declared  by  such  clause  to  be  oompf^ 
hended  under  it,  and  a  conveyance  of  such  several  lands  under  the  general 
name  so  specified  shall  be  as  effectual  in  all  respects  as  if  the  convejance  con- 
tained a  particular  description  of  each  of  such  several  lands  :  Provided  alwaji^ 
that  reference  be  made  in  such  conveyances  and  instruments  of  saaine  ud 
notarial  instruments  to  a  prior  recorded  conveyance  or  instrument  of  moM  a 
notarial  instrument  or  other  writ  in  which  such  clause  and  descriptioo  ait 
contained  :  Provided  also,  that  it  shall  not  be  necessary  in  such  clause  to  com- 
prehend under  one  general  name  the  whole  lands  contained  in  the  GonTeyanae 
in  which  such  clause  is  inserted,  but  that  it  shall  be  competent  to  comprebenJ 
certain  lands  under  one  general  name,  and  certain  other  lands  under  anoiiMr 
general  name,  it  beiug  clearly  specified  what  lands  are  comprehended  uaie 

*  This  section  is  repealed  by  §  34  of  the  Act  passed  in  1860,  which  re-enacts  iti  provi- 
sions in  an  altered  shape. 


CAP.  LXXVI.  TITLES  TO  LAND  (SCOTLAND)  ACT.  905 

each  general  name  ;  and  such  clause  of  reference  shall  be  in,  or  as  nearly  as 
may  be  in,  the  terms  set  forth  in  schedule  (L),  No.  2,  hereto  annexed. 

Destinations  in  entails  may  he  refemd  to, 

XVIL  Where  lands  are  or  shall  hereafter  be  held  under  a  deed  of  entail,  it  772. 
shall  not  be  necessary  to  repeat  the  destination  contained  in.  such  entail  at 
length  in  the  conveyances,  instruments  of  sasine,  notarial  instruments,  or  other 
writs  necessary  to  transmit,  renew,  or  complete  a  title  under  such  entail,  but 
it  shall  be  sufficient  to  refer  to  the  destination  as  set  forth  at  full  length  in 
the  deed  of  entail  recorded  in  the  register  of  tailzies,  if  the  same  shall  have 
l)een  so  recorded,  or  as  set  forth  at  full  length  in  any  conveyance,  instrument 
of  sasine,  notarial  instrument,  or  other  writ  duly  recorded  in  the  appropriate 
roister  of  sasines  forming  part  of  the  progress  of  title  deeds  of  the  lands  com- 
prehended under  the  said  entail,  such  reference  being  made  in  the  terms  or  as 
nearly  as  may  be  in  the  terms  set  forth  in  schedule  (L),  No.  3,  hereto  annexed  ; 
and  the  reference  so  made  to  such  destination  shall  be  equivalent  to  the  full 
insertion  thereof,  and  shall  to  all  intents  and  in  all  questions  whatever  have 
the  same  legal  effect  as  if  the  destination  in  the  recorded  deed,  instrument,  or 
other  writ  referred  to  had  been  inserted  at  length,  notwithstanding  any  law 
or  practice  to  the  contrary,  or  any  injunction  to  the  contrary  contained  in  such 
deed  of  entsdl,  and  notwithstanding  any  enactments  or  provisions  to  the  con- 
trary contained  in  any  Act  or  Acts  of  Parliament  now  in  force,  all  which  arc 
hereby  repealed,  so  far  as  inconsistent  herewith,  but  no  farther. 

Certain  clauses  in  entails  no  longer  necessary, 

XVIII.  Where  a  deed  of  entail  contains  an  express  clause  authorizing  regis-  772. 
tration  of  the  deed  in  the  register  of  tailzies,  it  shall  not  be  necessary  to  insert 
clauses  of  prohibition  against  alienation,  contracting  debt,  and  altering  the  order 

of  succession,  but  such  clause  of  registration  shall  have  in  every  respect  the 
same  operation  and  effect  as  if  such  clauses  of  prohibition  had  been  inserted 
according  to  the  present  law  and  practice,  and  duly  fenced  with  irritant  and 
resolutive  clauses. 

Recording  of  conveyances  in  the  register  of  sasines  authorized, 

XIX.  All  conveyances  and  procuratories  of  resignation  ad  remanentianiy  697. 
with  warrants  of  registration  written  thereon,  and  all  notarial  instruments  and 
instruments  of  resignation  ad  remanentiam,  hereby  authorized  to  be  recorded 

in  the  register  of  sasines,  may  be  recorded  at  any  time  in  the  life  of  the  party 
on  whose  behalf  the  same  shall  be  presented  for  registration  in  the  same  manner 
as  instruments  of  sasine  are  recordc^l,  and  the  keepers  of  such  register  are  hereby 
authorized  and  required  to  record  the  same  accordingly,  when  presented  for 
that  purpose ;  and  the  date  of  entry  in  the  minute-book  shall  be  held  to  be 
the  date  of  registration,  and  the  date  of  registration  of  all  such  conveyances, 
procuratories  of  resignation  ad  remanentiamy  notarial  instruments,  and  instru- 
ments of  resignation  ad  remanentiam^  shall  be  equivalent  to  the  date  of  regis- 
tration of  instruments  of  sasine  and  instruments  of  resignation  ad  remanentiam 
according  to  the  existing  law  and  practice  ;  and  extracts  of  all  such  conveyances, 
procuratories  of  resignation,  warrants  of  registration,  notarial  instruments,  and 
instruments  of  resignation  ad  remanentiam  so  recorded  shall  make  faith  in  all 
cases  in  like  manner  as  the  recorded  conveyances,  procuratories,  warrants,  and 
instruments  themselves,  except  where  any  such  conveyance,  procuratory,  warrant, 
or  instrument  so  recorded  shall  be  offered  to  be  improven. 
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Present  forms  of  conveyances  may  he  used 

597.  XX.  Nothing  contained  in  this  Act  shall  prevent  the  constitation,  tiusmu- 

sion,  or  completion  of  land  rights  by  the  forms  in  use  prior  to  the  passing  of 
this  Act. 

Mode  of  completing  title  by  a  judicial  factor,  ^ 

718.  XXI.  Where  a  judicial  factor  or  other  judicial  manager  shaU  apply  by  peti- 

tion for  authority  to  complete  a  title  to  any  lands  forming  part  of  the  estate 
under  his  management,  and  where  the  petition  shall  specify  the  lands  to  wfaid 
such  title  is  to  be  completed,  the  warrant  granted  for  completing  such  title 
shall  also  specify  the  limds  to  which  such  title  is  to  be  completed,  and  sndi 
warrant  shdl  have  the  legal  operation  and  effect  of  a  disposition  of  the  landi 
in  favour  of  such  judicial  factor  or  manager  from  the  party  whose  estate  is 
under  judicial  management,  to  be  holden  in  the  same  manner  as  such  paitj 
held  or  might  have  held  the  same,*  except  in  the  case  where  the  subjects  oon- 
tained  in  such  warrant  shall  be  heritable  securities,  in  which  case  soch  judicial 
factor  or  manager,  on  recording  such  warrant  in  the  appropriate  register  of 
sasines,  shall  be  in  the  same  position  as  if  such  party  had  granted  in  his  fiToar 
an  assignation  of  such  heritable  securities,  and  as  if  such  assignation  had  been 
recorded  in  the  appropriate  register  of  sasines  at  the  date  of  recording  nch 
warrant.t 

Mode  of  completing  tide  by  a  trustee  in  sequestration,  and  by  liqui- 
dators of  Joint-Stock  Companies. 

734.  XXII.  It  shall  be  competent  to  a  trustee  on  a  sequestrated  estate,  or  to 

liquidators,  official  or  voluntary,  appointed  for  the  purpose  of  winding  np  i 
joint-stock  company,  to  expede  a  notarial  instrument,  setting  forth  the  act  and 
warrant  of  confirmation  in  favour  of  such  trustee,  or  the  appointment  of  ncfa 
liquidators,  official  or  voluntary,  respectively,  and  specifying  the  lands  belong 
to  the  bankrupt  or  company  to  which  a  title  is  to  be  completed,  and  the  tztk 
by  which  such  lands  are  held  by  the  bankrupt  or  company,  in  or  as  nesiif  as 
may  be  in  the  form  of  schedule  M,  hereto  annexed,  and  to  record  such  notarial 
instrument  in  the  appropriate  register  of  sasines  ;  and  on  such  notarial  instn- 
ment  being  so  recorded,  such  trustee  or  such  liquidators  shall  be  held  to  be  ia 
all  respects  in  the  same  position  as  if  the  bankrupt  or  company  had  granted  a 
conveyance  of  the  lands  contained  in  the  notarial  instrument  in  favour  of  aoHi 
trustee  or  such  liquidators,  to  be  holden  in  the  same  manner  as  the  bankrupt 
or  the  compauy  held  or  might  have  held  the  same,^  and  as  if  such  coartpncf 
had  been  followed  by  an  instrument  of  sasine  of  said  lands  in  favour  of  bd^ 
trustee  or  of  such  liquidators,  duly  expede  and  recorded  at  the  date  of  reoordigf 
such  notarial  instrument,  except  in  the  case  where  the  subjects  contained  in 
such  notarial  instrument  are  heritable  securities,  in  which  case  such  trustee  or 
such  liquidators,  on  recording  the  instrument  in  the  appropriate  register  (^ 
sasines,  shall  be  in  the  same  position  as  if  an  assignation  of  snch  heritable 
securities  had  been  granted  in  favour  of  such  trustee  by  the  bankrapt^  or  ia 
favour  of  such  liquidators  by  the  company,  and  as  if  such  assignation  had  beet 

*  As  to  interpretation  of  these  words,  see  Titles  Act  of  1860,  §  36,  infra,  p.  92?. 
f  As  to  completing  title  where  trustees  were  formerly  rested,  see  §  38  of  the  Titlei  Act 
1860,  infra,  p.  922. 
{  As  to  interpretation  of  these  words,  see  Titles  Act  of  1860»  §  36,  tnfra,  p^  9K* 
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duly  recorded  in  the  appropriate  register  of  sasines  at  the  date  of  recording 
such  notarial  inBtrument. 

Mode  of  relinquishing  superiorities, 

XXIII.  In  order  to  facilitate  the  extinguishing  of  midsuperiorities  not  de-  823. 
feasible  by  the  vassal,  it  shall  be  competent  to  any  subject  superior,  whether 
himself  entered  with  his  superior  or  not,  to  relinquish  his  right  of  superiority 
in  favour  of  his  immediate  vassal,  by  granting  a  deed  of  relinquishment  in  the 
form  and  as  nearly  as  may  be  in  the  terms  of  schedule  (N),  No.  1,  hereto 
annexed  ;  and  on  the  deed  of  relinquishment  being  accepted  by  the  vassal  by 
an  acceptance  written  on  such  deed  in  the  terms  set  forth  in  the  schedule 
(N),  No.  2,  hereto  annexed,  and  being  followed  by  a  writ  of  investiture  by  the 
over-superior  as  hereinafter  provided,  also  written  upon  the  deed  of  relinquish- 
ment, and  on  such  deed  with  the  acceptance  and  writ  of  investiture  written 
thereon  being  thereafter  recorded  in  the  appropriate  register  of  sasines,  the 
superiority  so  relinquished  shall  be  held  to  be  extinguished,  and  the  vassal  and 
his  successors  in  the  lands  shall  hold  the  same  as  immediate  vassals  of  the 
over-superior  by  the  tenure  and  for  the  reddendo  by  and  for  which  such  relin- 
quished superiority  was  held,  and  the  vassal  and  his  foresaids  shall  be  entitled 
to  apply  for  an  entry  to  such  over-superior  accordingly  as  his  immediate 
superior  ;  and  such  relinquishment  by  a  superior  who  shall  not  have  completed 
bis  title  to  the  superiority  relinquished  shdl  not  infer  a  passive  representation 
on  his  part,  nor  any  liability  for  the  debts  of  the  person  last  infeft  therein, 
beyond  the  price  or  consideration,  if  any,  which  he  may  receive  for  such 
relinquishment. 

Investiture  by  over-superior. 

XXIY.  On  the  application  of  the  vassal  in  the  relinquished  superiority,  and  824, 830. 
on  production  by  him  of  the  deed  of  relinquishment,  and  acceptance  thereof, 
and  on  his  paying  or  tendering  such  duties  and  casualties  as  may  be  exigible 
by  the  over-superior,  the  over-superior  shall  be  bound  to  receive  the  vassal  as 
his  immediate  vassal  by  writ  of  investiture  in,  or  as  nearly  as  may  be  in,  the 
form  of  the  schedule  (N),  No.  3,  to  be  written  on  the  deed  of  relinquishment, 
and  the  tenendas  and  reddendo  contained  in  the  title  deeds  of  the  relinquished 
superiority  shall  be  inserted  therein  in  room  of  those  contained  in  the  former 
investiture  held  under  the  relinquished  superiority  ;  and  where  the  lands  are 
held  of  the  Crown  or  of  the  Prince  and  Steward  of  Scotland,  such  writ  of  in- 
vestiture shall  be  obtained  from  the  presenter  of  signatures  in  the  same  manner 
as  is  hereinbefore  directed  in  regard  to  confirmations  written  on  the  deeds 
confirmed  :  Provided  always,  that  the  party  applying  for  such  writ  of  inves- 
titure shall  lodge  or  cause  to  be  lodged  in  the  office  of  the  presenter  of  signa- 
tures a  draft  of  the  proposed  writ,  in  the  same  manner  as  when  a  Crown 
charter  or  precept  is  now  applied  for ;  and  the  deed  of  relinquishment,  with 
the  acceptance  and  writ  of  investiture  thereon,  shall  be  officially  transmitted  to 
the  director  of  Chancery,  and  recorded  in  the  same  manner  in  which  Crown 
charters  are  now  in  use  to  be  recorded,  and  shall  thereafter  be  delivered  to  the 
vassal  or  his  agent  on  payment  of  the  same  fees  as  are  now  payable  for  recording 
a  charter  in  Chancery  ;  and  the  investiture  completed  upon  such  relinquish- 
ment of  the  superiority  shall  be  as  effectual  as  if  the  granter  of  the  deed  of 
relinquishment  had  completed  his  title  to  the  superiority,  and  had  thereafter 
conveyed  the  same  to  the  vassal,  and  the  latter,  after  having  completed  his 
titles  under  the  over-superior,  had  resigned  ad  remanentiam  in  his  own  hands  : 
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Provided  always,  that  the  investiture  so  completed  shall  not  in  any  reepert 
extend  the  rights  or  interests  of  such  over-superior,  and  that  he  shall  be 
entitled  to  no  more  than  the  duties  and  casualties,  taxed  or  untaxed,  to  whidi 
he  would  have  been  entitled  if  the  granter  of  the  deed  of  relinquishment  hid 
remained  his  vassal 

Application  of  price  of  entailed  superiorities. 

XXY.  Where  the  right  of  superiority  so  relinquished  shall  form  part  of  an 
estate  held  under  a  deed  of  strict  entail,  such  relinquishment  shall  not  opente 
as  a  contravention  of  such  entail,  anything  contained  in  the  deed  of  entaO  or 
any  Act  of  Parliament  notwithstanding  ;  and  the  price  agreed  to  be  paid  for 
such  superiority  so  relinquished,  if  any,  shall  be  consigned  by  the  vassal  in  one 
of  the  chartered  banks  in  Scotland^  subject  to  the  orders  of  the  Oomt  of 
Session,  and  shall  be  applicable  and  applied  in  such  and  the  like  manno'  aod 
to  such  and  the  like  purposes  as  purchase  money  or  compensation  coming  to 
parties  having  limited  interests  is  made  applicable,  under  the  Lands  Clamei 
Consolidation  (Scotland)  Act,  1 845,  or  under  the  Act  of  the  eleventh  and  twelfth 
Victoria f  chapter  thirty-six,  intituled  An  Act  for  the  Amendment  of  the  Law  of 
Entail  in  Scotland,  or  under  an  Act  of  the  sixteenth  and  seventeenth  Vidana, 
chapter  ninety-four,  intituled  An  Act  to  extend  thf  Benefits  of  the  Act  of  the 
Eleventh  and  Twelfth  Years  of  Uer  present  Majesty  for  the  Amendment  oftht 
Law  of  Entail  in  Scotland  ;  and  for  that  purpose  it  shall  be  competent  to  the 
heir  of  entail  in  possession  to  present  a  summary  petition  to  the  Conit  of 
Session,  praying  to  have  the  price  so  applied,  and  such  petition  shall  set  foith 
the  names,  designations,  and  places  of  abode  of  those  heirs  of  entail  wboM 
consents  would  be  required  to  the  execution  of  an  instrument  of  disentail ;  titd 
on  such  petition  being  served  on  such  parties,  and  being  intimated  in  the 
minute-book  and  on  the  walls  in  common  form,  it  shall  be  competent  for  tbe 
Court  to  direct  the  price  to  be  applied  to  such  of  the  said  purposes  as  maj 
appear  to  them  to  be  most  expedient :  Provided  always,  that  where  the  snmt 
agreed  to  be  paid  for  all  the  superiorities  which  form  part  of  an  entailed  estate 
shall  not  exceed  the  sum  of  two  hundred  pounds,  such  sums  shall  belong  to 
the  heir  in  possession,  and  the  Court  shall  direct  such  sums  to  be  paid  to  him : 
Provided  also,  that  the  price  of  such  superiorities  may  be  applied  by  the  heir 
in  possession  to  such  purposes  and  in  such  manner  as  may  be  authorixed  hj 
any  private  Act  of  Parliament  authorizing  the  sale  of  the  eutaOed  estate  or 
any  portion  thereof,  and  the  application  of  the  price  thereof. 

Price  of  superiorities  of  entailed  lands  may  be  cJiat^ed  on  the  entatUd 
estate. 

770.  XXYL  Where  the  lands  of  which  the  superiority  is  so  relinquished  sbaD  be 

held  by  the  vassal  under  a  deed  of  strict  entail,  the  vassal  in  such  lands  shall 
be  entitled,  and  he  is  hereby  authorized,  to  grant  a  bond  and  dispositioa  is 
security  over  the  entailed  estate  for  the  full  amount  of  the  price  paid  for  the 
relinquished  superiority,  together  with  all  expenses  incurred  in  the  relative 
proceedings,  including  the  estimated  expense  of  such  bond  and  dispositioo  is 
security,  and  his  granting  such  bond  and  disposition  in  security  shall  not 
operate  as  a  contravention  of  such  entail,  anything  contained  in  the  deed  of 
entail  or  any  Act  of  Parliament  notwithstanding  :  Provided  always,  that  locii 
bond  and  disposition  in  security  shall  be  granted  with  the  consent  of  thoae 
heirs  of  entail  whose  consents  would  be  required  to  the  execution  of  an  imtn* 
ment  of  disentail  of  the  lands,  or  under  the  authority  of  a  judicial  wanint « 
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decree  of  the  Court  of  Session  pronounced  on  a  summaiy  petition  by  the  heir 
of  entail  in  possession,  prayiog  for  such  warrant ;  and  the  proceedings  under 
such  petition  shall  be  the  same,  or  as  nearly  as  may  be  the  same,  as  the  pro- 
ceedings under  a  petition  to  charge  an  entailed  estate  with  provisions  to 
younger  children,  as  authorized  by  the  said  Acts  of  the  eleventh  and  twelfth 
Victoria^  chapter  thirty-six,  and  sixteenth  and  seventeenth  Victoria^  chapter 
ninety-four  :  Provided  always,  that  it  shall  not  be  necessary  that  such  petition 
should  be  publicly  advertised  in  the  Gazette  or  any  newspaper,  but  that  service 
and  intimation  only  shall  be  made  in  common  form. 

Diligence  against  apparent  heirs, 

XXVII.  In  actions  of  constitution  and  adjudication  against  an  apparent  791. 
beir  on  account  of  his  ancestor's  debt  or  obligation,  for  the  purpose  of  attaching 
the  ancestor's  heritable  estate,  it  shall  not  be  necessary  to  raise  a  separate 
summons  of  coustitution  aud  a  separate  summons  of  adjudication,  but  both 
actions  may  be  combined  in  one  summons,  whether  the  heir  renounce  the 
succession  or  not ;  and  actious  of  coustitution,  and  actious  of  constitution  and 
adjudication,  against  an  apparent  heir,  on  account  of  his  ancestor's  debt  or 
obligatioD,  for  the  purpose  of  attaching  the  ancestor's  heritable  estate,  and 
actions  of  abjudication  against  such  heir  on  account  of  his  own  debt  or 
obligation,  for  the  purpose  of  attaching  such  estate,  may  be  insisted  in  at  any 
time  after  the  lapse  of  six  months  from  the  date  of  his  becomiug  apparent 
heir,  any  law  or  practice  to  the  contrary  notwithstanding ;  and  in  ail  such 
cases  a  decree  of  adjudication  shall  be  held  equivalent  to  aud  shall  have  the 
legal  operation  and  effect  of  a  conveyance  from  such  ancestor  of  the  lands 
a4judged  in  favour  of  the  ac^udger,  to  be  holden  in  the  same  manner  as  the 
ancestor  held  or  might  have  held  the  same,*  except  in  the  case  where  the 
subjects  contained  in  the  decree  of  adjudication  are  heritable  securities,  in 
which  case  the  adjudger  or  other  party  in  right  of  the  decree  on  recording 
the  decree  in  the  appropriate  register  of  sasines  shall  be  in  the  same  position 
as  if  an  assignation  of  such  heritable  securities  had  been  granted  in  his  favour 
by  the  ancestor  whose  estate  is  adjudged,  and  as  if  such  assignation  had  been 
duly  recorded  in  the  appropriate  register  of  sasines  at  the  date  of  recording 
such  decree ;  but  the  right  of  the  superior  to  the  composition  payable  by  an 
a4judger  as  due  under  the  existing  law  is  hereby  reserved  entire,  and  the 
ac^udger  by  recording  the  decreet  of  adjudication  in  the  register  of  sasines, 
and  such  adjudger,  or  any  person  in  his  right,  by  expeding  and  recording  in 
such  register  a  notarial  instrument  proceeding  on  such  decreet,  with  or  without 
any  connecting  title,  in  virtue  of  this  Act,  shall  become  indebted  in  such  com- 
position to  the  superior,  and  shall  be  bound  to  pay  the  same  on  the  superior 
tendering  a  charter  of  confirmation,  whether  such  charter  shall  be  accepted  or 
not,  and  the  superior  shall  be  entitled  to  recover  such  composition  as  accords 
of  law. 

Prohibitum  against  subinfeudation  rwt  to  be  affected. 

XXVIII.  Where  the  investiture  of  any  lands  has  imposed  or  shall  impose 
a  prohibition  against  subinfeudation  or  against  alternative  holding,  nothing 
contained  in  this  Act  shall  operate  to  authorize  subinfeudation  or  an  alternative 
holding  in  respect  to  such  lands ;  and  nothing  in  this  Act  contained  shall  be 
construed  to  take  away  or  impair  any  of  the  rights  or  remedies  competent  to  a 
superior  against  his  vassal  lying  out  unentered. 

*  Ab  to  interpretation  of  these  \vords,  see  Titles  Act,  1860,  §  36,  infrci^  p.  922. 
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Obligations  appointed  to  he  inserted  in  instrutnents  of  Bosine  tkaU  he 
inserted  in  notarial  instruments. 

604.  XXIX.  Where   any  obligation,  burden,  condition,   qualification,  or  other 

matter  has  been  or  shall  be  appointed  to  be  inserted  or  referred  to  m  the  in- 
strument of  sasine  or  of  resignation  ad  remanentiam  applicable  to  anj  bndi, 
such  obligation,  burden,  condition,  qualification,  or  other  matter  shall  be  in- 
serted or  referred  to  in  any  notarial  instrument  applicable  to  such  lands  to  be 
expede  in  virtue  of  this  Act* 

Case  of  party  where  domicile  is  unknown, 

801.  XXX.  Where  a  general  service  only  is  intended  to  be  carried  through  bjao 

heir,  it  shall  not  be  necessary,  if  the  deceased  died  upwards  of  forty  years  prior 
to  the  date  of  presenting  the  petition  for  general  service  as  heir  to  him,  to 
state  or  prove  the  county  within  which  the  deceased  had  his  ordinary  or  prin- 
cipal domicile  at  the  time  of  his  death,  or  that  such  domicile  was  fiuth  d 
Scotland  ;  but  in  such  cases  it  shall  be  sufficient  (so  far  as  regards  the  domi- 
cile of  the  deceased)  for  the  heir  to  state  in  his  petition,  and  if  required  in  tbe 
court  of  service  to  make  oath,  that  he  is  unable  to  prove  at  what  place  the 
deceased  had  his  ordinary  or  principal  domicile  at  the  time  of  his  death: 
Provided  always,  that  in  eveiy  such  case  the  petition  for  general  serriGe  is 
heir  to  the  deceased  shall  be  dealt  with,  and  all  relative  procedure  shall  be 
regulated,  in  or  as  nearly  as  may  be  in  the  same  manner  as  if  it  had  bea 
proved  that  the  deceased  had  at  the  time  of  his  death  his  ordinary  or  principal 
domicile  furth  of  Scotland, 


Power  to  record  of  new  the  conveyance^  etc,,  with  the  original,  or  a 
warrant  of  registration,  etc, 

5gg  XXXI.  In  the  case  of  any  error  or  defect  in  any  notarial  instrument  expede 

in  virtue  of  the  Act  eighth  and  ninth  Victoria,  chapter  thirty-five,  or  in  any 
notarial  instrument  to  be  expede  in  virtue  of  that  Act  or  of  the  present  Act,  or 
in  the  recording  of  any  such  instrument,  or  of  any  instrument  of  resignation  ad 
remanentiam,  or  in  the  recording  of  any  conveyance  or  procuratory  of  resignatioo 
ad  remanentiam  or  warrant  of  registration,  to  be  recorded  in  the  register  of  sasinef 
in  virtue  of  the  present  Act,  it  shall  be  competent  of  new  to  make  and  recori 
a  notarial  instrument  or  instrument  of  resignation,  or  of  new  to  record  the 
conveyance  or  procuratory  of  resignation  with  the  original  or  a  new  wanant  uf 
registration,  as  the  case  may  require  ;  and  such  new  notarial  instrument  or  in- 
strument of  resignation  so  expede  and  recorded,  or  such  conveyance  or  pro- 
curatory of  resignation  so  of  new  recorded  with  the  original  or  new  warrant  (d 
registration,  as  the  case  may  require,  shall  from  the  date  of  recording  thereof 
have  the  same  effect  as  if  no  previous  notarial  instrument  or  instrument  of  iv- 
signation  had  been  expede  or  recorded,  or  as  if  such  conveyance  or  procoratoiy  of 
resignation  and  original  warrant  of  registration  had  not  heem  previously  recorded  t 

iVof  necessary  to  append  seal  to  Crown  charters, 

830.  XXXII.  It  shall  not  be  necessary  to  append  the  seal  appcMDted  by  the 

Treaty  of  Union  to  be  kept  and  used  in  Scotland,  in  place  of  the  Great  Sell 

*  See  §  31  of  Titles  Act,  1860,  \vhich  authoiizes  reference  to  recorded  coorepm^ 
infra,  p.  920. 

t  This  section  has  been  repealed  by  §  86  of  the  Titles  Act,  1860,  vhicb  re-eaaeit  ht 
provisions  in  an  altered  shape. 
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thereof  formerly  in  use,  to  any  charter  from  Her  Migesty  or  Her  Royal  suc- 
cessors, or  the  seal  of  His  Royal  Highness  the  Prince  and  Steward  of  Scotland, 
to  any  charter  from  His  Royal  Highness  or  His  Royal  successors,  unless  the 
receiyers  of  such  charters  shall  require  the  appropriate  seal  to  be  appended  ; 
and  in  framing  such  charters  hereafter,  the  statement  with  reference  to  the 
seal  ''that  the  same  is  accordingly  appended"  now  in  use  to  be  inserted  in 
the  testing-clause  shall  be  omitted,  except  in  cases  where  the  seal  is  actually 
appended ;  and  such  charters  shall  be  in  all  respects  as  valid  and  effectual 
without  the  seal  as  if  the  same  had  been  appended  thereto. 

Recorded  instruments  not  to  he  challenged  on  the  ground  of  erasures, 

XXXIII.  The  Act  of  the  sixth  and  seventh  of  His  late  Migesty  King  597,  621. 
WUliam  the  Fourth,  chapter  thirty-three,  intituled,  An  Act  to  amend  and  regu- 
late the  Law  of  Scotland  as  to  Erasures  in  Instruments  of  Sastne  and  of  Regis- 
tration* ad  remanentiam,  shall  extend  and  be  applicable  to  notarial  instru- 
ments, and  instruments  of  resignation  ad  remanentiam  authorized  by  this  Act, 
and  to  notarial  instruments  expede  and  to  be  expede  under  the  Act  of  eighth 
and  ninth  of  Victoria,  chapter  thirty-one. 

Deeds  and  instruments  mag  be  partly  written  and  partly  printed  or 
engraved. 

XXXIY.  All  deeds,  writs,  and  instruments  whatever,  mentioned  or  not  men-  85. 
tioned  in  this  Act,  having  a  testing-clause,  may  be  partly  written,  and  partly 
printed  or  engraved  :  Provided  always,  that  in  the  testing-clause  the  date,  if 
any,  and  the  names  and  designations  of  the  witnesses,  and  the  number  of  the 
pages  of  the  deed  or  iustrument,  if  the  number  be  specified,  and  the  name  and 
designation  of  the  writer  of  the  written  portions  of  the  body  of  the  deed,  writ, 
or  instrument,  and  of  the  written  portions  of  the  testing-clause,  shall  be  ex- 
pressed at  length  in  writing  ;  and  such  deeds,  writs,  and  instruments  shall  be 
valid  and  effectual  in  the  same  manner  as  if  they  had  been  wholly  in  writing. 

Extent  of  Act 

XXXY.  This  Act  shall  not  extend  or  apply  to  the  titles  of  lands  held  by 
burgage  tenure,  or  by  any  similar  mode  of  tenure  known  and  effectual  in  law. 

Interpretation  of  terms. 

XXXVI.  The  following  words  in  this  Act  and  in  the  schedules  annexed  to 
this  Act  shall  have  the  several  meanings  hereby  assigned  to  them,  unless  there 
be  something  in  the  subject  or  context  repugnant  to  such  construction  ;  that  is 
to  say,  the  word  *'  deed''  and  the  word  "  conveyance**  shall  extend  to  and  in- 
clude original  charters,  charters  and  writs  of  resignation,  charters  of  abjudica- 
tion and  of  sale,  dispositions,  bonds  and  dispositions  in  security,  bonds  of 
annuity  and  of  annualrent,  and  other  heritable  bonds,  feu-contracts,  contracts 
of  ground-annual,  decrees  of  adjudication,  decrees  of  sale  and  of  special  service, 
precepts  from  Chancery,  precepts  and  writs  of  dare  constat,  writs  of  acknow- 
ledgment, contracts  of  excambion,  and  other  deeds  and  decrees  by  which  lands 
are  conveyed,  or  rights  in  lands,  either  absolute  or  redeemable  or  in  security, 
are  constituted  or  conveyed,  and  ofi&cial  extracts  of  any  such  deeds,  convey- 
ances, and  decrees,  and  all  codicils,  deeds  of  nomination,  decrees  of  declarator, 

*  This  enactment  is  corrected  by  §  87  of  the  Titles  Act,  1860,  ixrbich  substitutes  the 
word  "  resignation  "  for  •»  registration.'* 
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and  other  writings  bearing  reference  to  conveyances  separately  gnmted,  aid 
naming  or  appointing  persons  to  exercise  or  eigoy  the  rights  or  powers  oon- 
ferred  by  such  conveyances,  shall  be  deemed  and  taken  for  the  pmpoiei  of 
this  Act  to  be  parts  of  the  conveyances  to  which  they  separately  bear  refo- 
ence ;  the  word  *<  lands"  shall  extend  to  and  include  lands,  houses,  tdsdi, 
fishings,  patronages,  mills,  mines,  minerals,  and  in  general  all  heritable  nb» 
jects,  securities,  and  rights  ;  the  word  *<  instrument"  shall  extend  to  and  in- 
clude all  notarial  instruments  authorized  by  this  Act,  and  also  instrumenti  of 
sasine  ;  the  words  *<  notarial  instruments"  shall  include  only  the  notaiial  in- 
struments authorized  by  this  Act. 

Short  title, 

XXXYIL  This  Act  may  be  cited  for  all  purposes  as  <<  The  lltles  to  Ijnd 
(Scotland)  Act,  1858." 


SCHEDULES  referred  to  in  the  foregoing  Act 

Schedule  A. 

No.  1. 

Warrajit  of  registration  to  he  written  on  a  conveyance  when  pretented  viiAf/nt 

assignation  apart  or  notarial  instrument. 

595.  Register  on  behalf  of  A.B,  (insert   designation)    [or  register,  efc.^  akog 

with  assignation  (or  assignations)  (or  writ  of  resignation)  hereon]  (or  otherviit, 
as  the  case  may  he), 

(Signed)       A,B, 
[or]  CD,,  W.S.,  Edinburgh, 

(or,  as  the  case  may  he\  Agent  of  the  said 

A.B, 

No.  2. 

Warrant  of  registixUion  to  he  written  on  a  conveyance  when  presented  vitk 

assignation  apart  or  notarial  instrument, 

659.  Eegister  on  behalf  of  A,B,  (inseti  designation)  along  with  the  aasigiiatioa 

[or  assignations  or  notarial  instrument]  docketed  with  reference  hereto  (orUier- 
wise,  as  the  case  may  he), 

(Signed)       A.B, 
[or]  CD.,  W.S.,  Edinbuigh, 

(or,  as  Hie  ccue  may  be).  Agent  of  the  nii 

A,B, 

Schedule  B. 

Notarial  instrument  in  favour  of  disponee  or  his  assigneCy  etc, 

596,  659.         At  there  was  by  [or  on  behalf  of]  A.B,  of  Z.,  Esquire!,  pre- 

sented to  me,  notary-public  subscribing,  a  disposition  [or  other  deedy  or  aa 
extract  of  a  deed,  as  the  case  may  he],  granted  by  C,l>.  of  F.,  Esquire,  mmA 
bearing  date  [insert  the  date],  by  which  disposition  the  said  CD.  sold,  alienatAl. 
and  disponed  to  the  said  A.B,  [or  gave,  granted,  and  disponed,  or  othentist,  at 
the  case  may  he,  to  the  said  A,B!\  [oi'  to  E.F^,  and  his  heirs  and 
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[insert  the  destination,  if  any,']  heritably  and  irredeemably  [or  redeemably,  or 
in  liferent,  or,  otherwise  as  the  case  may  he\,  all  and  whole  \hei*e  insert  the  de- 
scription of  the  subjects  conveyed  ;  and  if  the  deed  be  granted  under  the  burden 
of  a  real  lien  or  servitude,  or  any  other  encumbrance,  conditio7i,  or  qualification 
of  the  right,  or  under  redemption,  add  Iiere'],  "  but  always  under  the  burden 
"  of  a  *  real  lien,* "  etc.  [as  the  case  may  6c].  [If  the  party  expeding  the  in- 
iirument  be  other  than  the  original  disponee,  add]  as  also  there  was  presented 
to  me  [here  specify  the  title  or  series  of  titles  by  which  the  party  acquired  right, 
and  the  nature  and  extent  of  his  riglU],  whereupon  this  instrument  is  taken  by 
the  said  A,B.  in  the  hands  of  G,Jff,  [insert  name  and  designation  of  notary- 
public],  m  the  terms  of  « The  Titles  to  Land  (Scotland)  Act,  1858."  In 
witness  whereof  [here  insert  a  testing-clause,  as  in  instrument  of  sasinei]. 

(Signed)         G.ff,, 

LK,,  witness.  Notary-Public. 

L,M,,  witness. 

Schedule  C. 

Clause  of  direction  specifying  part  of  deed  which  granUyr  desires 

to  be  recorded. 

And  I  direct  to  be  recorded  in  the  register  of  sasines  the  part  of  this  deed     663. 
from  its  commencement  to  the  words  (insert  words)  on  the  line  of  the 

page  [and  also  the  part  from  the  words  (insert  words)  on  the 
line  of  the  page  to  the  words  (insert  tcorcls)  on  the  line  of  the 

page]  [or  I  direct  the  whole  of  this  deed  to  be  recorded  in  the  register 
of  sasines  with  the  exception  of  the  part]  [or  parts,  as  the  case  may  be,  specify- 
ing the  paH  or  parts  excepted,  as  above]. 


Schedule  D. 

Instrument  of  resignation  ad  remanentiam. 

At  there  was  by  [or,  on  behalf  of,]  A,B.  [here  insert  the 

name  and  designation  of  tlie  superior]  presented  to  me,  notary-public  subscrib- 
ing, a  disposition,  dated  the  day  of  ,  granted  by  CD,, 
[here  insert  the  nam/e  and  designation  of  the  vassal]  being  the  vassal  in  the 
lands  after  described,  holding  the  same  of  the  said  A,B,  as  his  superior  thereof, 
by  which  disposition  the  said  CD.  disponed  to  the  said  A, B.,  and  his  heirs  and 
assignees  whomsoever  [or,  as  the  case  may  be]  all  and  whole  [here  insert  descrip- 
tion of  the  lands] :  In  virtue  of  which  disposition  the  said  lands  were  resigned 
in  the  hands  of  the  said  A,B,  [or,  <<  in  the  hands  of  E,F,,  as  his  commissioner, 
•*  duly  authorized]  conform  to  commission  "  [describe  by  date  and  other  parti- 
culars '<  as  in  the  hands  of  the  said  A,B,  himself'*]  [or,  <<  in  the  hands  of  E.F., 
^*  being  the  known  agent  of  the  said  A,B,,  and  as  such  duly  authorized,  in 
**  virtue  of  the  Act  of  the  eighth  and  ninth  years  of  the  reign  of  Her  Majesty 
"  Queen  Victoria,  chapter  thirty-five,  intituled  *  An  Act  to  simplify  the  Form 
«  <  and  diminish  the  Expense  of  obtaining  Infeftment  in  Heritable  Property  in 
*•  *  Scotland,'  as  in  the  hands  of  the  said  A.B.  himself,"]  ad  perpetuam  re- 
manentiam, and  to  the  effect  that  the  right  of  property  of  the  foresaid  lands 
and  others  might  be  united  and  consolidated  with  the  right  of  superiority  of 
the  same  in  the  person  of  the  said  A,B,  in  all  time  coming  :  Whereupon  this 
instrument  is  taken  by  [or,  "  on  behalf  of]  the  said  A,B,  and  CD,,"  in  the 
hands  of  me,  etc.,  as  in  schedule  B, 

58 
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Schedule  K 

Crown  writ  of  confirmation, 

633,  829.  Victoria,  etc. — ^We  confirm  this  deed  [or  decree,  or  instnunent]  [or  otkerwife, 
as  the  case  may  he\  in  favour  of  CZ>.,  but  only  in  bo  far  as  consiatent  with  the 
[here  specify  a  charter  or  other  writ^  containing  the  tenendas  and  reddendo,  ttc^ 
and  with  our  own  rights.  [If  the  reddendo  is  to  he  different  from  thai  in  tkf 
charter  or  other  writ,  specify  it  here,]     Given  at  Edinburgh,  the  da;  of 

,  in  the  year 

(Signed  by  the  presenter  of  signatura,) 

2^ote, — ^When  the  writ  of  confirmation  is  to  be  granted  by  or  on  behalf  of 
the  Prince  or  Steward  of  Scotland,  his  Highness'  other  titles  need  not  be 
added. 

Schedule  F. 

Croum  writ  of  resignation, 

627  829.  Victoria,  etc, — ^We,  in  respect  of  the  within  clause  of  resignation,  dispone  to 
CD,  the  lands  contained  in  this  deed  in  his  favour  [or  in  fiftvour  of  AM,<t  or 
otherwise^  as  the  case  may  be,  specifying  shortly  the  connecting  titie"^  but  only 
in  80  far  as  consistent  with  the  [here  specify  a  charter  or  other  terit  containing 
the  tenendas  and  reddendo,  etc,],  and  with  our  own  rights.  [If  the  reddendo 
is  to  be  different  from  that  in  the  charter  or  other  writ,  specify  it  here,]  Gifen 
at  Edinburgh,  the  day  of  ,  in  the  year 

(Signed  by  the  presenter  of  signaturet,) 

Note, — ^When  the  writ  of  resignation  is  granted  by  or  on  behalf  of  the  Prince 
or  Steward  of  Scotland,  his  Highness*  other  titles  need  not  be  added. 


Schedule  G. 

Crown  writ  of  clare  constat. 

806, 832.  Victoria,  ete. — Whereas,  by  decree  of  general  service  [or,  "  of  special  serrice," 
as  the  case  may  be\,  of  A.B,  [here  insert  the  name  and  designatum  of  the  heir\ 
dated  [J^ere  insert  the  date  of  the  decree],  and  recorded  in  Chancery  [here  insert 
the  date  of  registration],  and  other  authentic  instruments  and  docnmenta,  it 
clearly  appears  that  CD,  [here  insert  tJie  name  and  designation  of  the  anteii^] 
died  last  vest  and  seised  as  of  fee  in  [here  describe  the  lands,  etc,  and  w&rrf 
there  are  conditions  of  entail,  insert  them,  or  make  a  competent  reference  to 
them,  and  in  eniaHs  with  clause  of  registration  as  instead  of  the  irritant  and 
resolutive  clauses,  or  of  the  prohibitory,  irritant,  and  resolutive  douses,  refer  to 
the  clause  of  registration,  and  in  all  entail  cases  describe  the  deed  of  entail  or 
other  deed  of  provision  by  date  and  date  of  registration,  emd  insert  or  compe- 
tently refer  to  the  destination,  and  where  there  are  any  other  burdens  or  qsali- 
fications  insert  or  make  a  competent  reference  to  iharC]  \  and  that  in  virtue  of 
\here  describe  the  charter  or  precept  and  sasine,  or  recorded  charter  or  precept,  or 
other  writ  or  writs  forming  the  last  investiture,  by  dates  and  dates  ef  rtgistrs- 
tion]  ;  and  that  the  said  A,B,  is  eldest  son  and  nearest  and  lawful  heir  of  the 
said  CD,  [or  whatever  relationship  and  character  of  heir  the  party  holds,  kerf 
state  it]  :  Therefore  we  hereby  declare  the  said  A,B.  to  be  the  heir  entitled  ts 
succeed  to  the  said  CD,  in  the  said  lands  to  be  holden  of  ua  and  our  royil 
successors,  in  manner  and  for  payment  of  the  duties  qwdfied  in  the  [herespsciff 
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a  charter  or  other  tmit  containing  the  tenendas  and  reddendo.    If  the  reddendo 
is  diferentfrom  that  in  the  duirter  or  other  unit,  specify  it  here]. 
Given  at  Edinburgh,  the  day  of  ,  in  the  year 

(Signed  by  the  director  of  Chancery  or  his  depute  or  substitute.) 

Note. — When  the  precept  is  to  be  granted  by  or  on  behalf  of  the  Prince  and 
Steward  of  Scotland,  his  Highness'  other  titles  need  not  be  added. 

Schedule  H. 

Notarial  instrument  in  favour  of  a  general  disponee,  or  his  assignee,  etc 

At  there  was  by  [or  on  behalf  of]  A.B,  of  ^.,  presented  to  me,        728. 

notaiy-public  subscribing,  a  disposition  [or  otlier  deed  or  instiniTnent]^  recorded 
in  the  [specify  register  of  sasine  and  date  of  recording]^  by  which  recorded  dis- 
ixwition  [or  other  deed  or  instrument]  CD.  of  Y.  was  vest  in  all  and  whole 
[here  describe  the  lands]  ;  as  abo  there  was  presented  to  me  a  general  dispo- 
sition [or  other  deed,  or  an  extract  of  a  deed],  granted  by  the  said  CD.,  and 
bearing  date  [here  insert  date],  by  which  general  disposition  the  said  CD.  gave, 
granted,  and  disponed  [or  otherwise,  as  the  case  may  be,]  to  the  said  A.B,,  and 
his  heirs  and  assignees  [or  otherunse,  as  the  case  may  be\  heritably  and  irre- 
deemably [or  in  liferent,  or  otherwise,  as  the  case  may  be\  all  and  sundry  the 
whole  heritable  estate  of  which  he  was  [or  might  die]  possessed,  [t/  the  deed 
he  granted  undei*  any  real  burden  or  condition  or  qualification,  add  here,  "  but 
"  always  under  the  burden  of  the  real  lien,  etc  ;"  and  if  the  deed  be  granted 
in  trust,  or  for  specific  purposes,  add,  "  but  always  in  trust  or  for  the  uses  and 
'<  purposes  mentioned  in  said  deed."  If  the  party  expeding  the  instrufnent  be 
other  than  the  original  disponee,  add,  <<  as  also  there  was  presented  to  me '' 
(Atfrc  specify  the  title  or  series  of  titles  by  which  the  party  acquired  right,  and 
the  nature  and  extent  of  his  right)]  :  Whereupon,  etc,,  as  in  schedule  B, 

Schedule  I. 

No.  1. 
Assignation  of  an  unrecorded  conveyance. 

1,  A.B.,  in  consideration  of,  etc.  [or  otherwise,  as  the  case  may  be\,  hereby  669. 
assign  to  CD.,  and  his  heirs  and  assignees  [or  otherunse,  cu  the  case  may  be],  the 
disposition  [or  other  deed,  specifying  the  nature  of  the  deed],  granted  by  B.F.y 
dated,  etc.,  by  which  he  conveyed  the  lands  of  X.,  as  therein  described,  to  me 
[or  otherwise,  as  the  case  may  be,  specifying  the  connecting  title,  and  the  nature 
and  extent  of  the  right  conveyed.  State  also  the  term  of  the  assignee's  entry, 
and  other  particulars,  if  any  ought  to  be  specified].  In  witness  whereof  \here 
insert  a  testing-clause  in  the  usual  form]. 

No.  2. 

Assignation  of  an  unreco)*ded  conveyance  unitten  upon  the  conveyance. 

I,  A.B.,  in  consideration  of,  etc.  [or  otherunse,  as  the  case  may  be],  hereby  669. 
assign  to  CD.,  and  his  heirs  and  assignees  [or  otherunse,  as  the  case  may  be], 
the  foregoing  disposition  of  the  lands  of  X,  as  therein  described,  granted  in  my 
favour  [or  otherwise,  as  the  case  may  be,  specifying  the  connecting  title  and  the 
nature  and  extent  of  the  right  conveyed.  State  also  the  term  of  the  assignees 
entry,  and  other  particulars,  if  any  ought  to  be  specified].  In  witness  whereof 
\here  insert  a  testing-clause  in  ^  usual  form]. 
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Schedule  K. 

Notarial  instrument  in  fttvour  of  an  aisignee  to  an  unrecorded  conveyance 

to  be  recorded  along  with  the  conveyance, 

fi59.  At  there  waa  by  [or  on  behalf  of]  A.B,  of  Z,,  Eeqmie, 

presented  to  me,  notary-public  Bubscribing,  a  disposition  [or  other  deed,  at  tke 
case  may  he,  rpecifying  the  nature  of  the  deed],  granted  by  CD.  of  F.,  Eaqoire, 
and  beajing  date  [insert  date],  by  which  disposition  the  said  C2>.  conveyed  to 
JE,F,  the  lands  of  X,,  as  therein  described,  and  which  disposition  is  to  be 
recorded  in  the  register  of  sasines  along  with  this  inatrument ;  as  also  there 
was  presented  to  me  [here  specify  the  title  or  series  of  titles  by  which  A.B. 
aog[uired  right,  and  the  nature  and  extent  of  his  right]  :  Whereupon,  etc,  at  in 
schedule  B, 

(Signed)         G.E., 
LK.,  witness.  Notary-Pnhlic. 

L,M.,  witness. 

Schedule  L. 

No.  1. 

Clause  of  reference  to  particular  description  contained  in  a  prior  deed. 

640.  [After  giving  the  leading  name  or  names  or  other  short  distinctive  descrip- 

tion of  the  lands  conveyed,  and  the  name  of  the  county  and  of  the  paritk  <r 
supposed  parish,  add]  '*  as  particularly  described  in  the  disposition  [or  other 
<<  deed,  as  the  case  may  he],  granted  by  CD,,  and  bearing  date  [here  inmi 
**  date],  and  recorded  in  the  [specify  the  register  of  sasines]  on  the  d^y 

"of  ,  in  the  year  ,"  [or  "  as  particularly  described  in 

"  the  instrument  of  sasine  or  notarial  instrument  recorded,  etc.,**  or  eutheeate 
may  he.]  [If  part  only  of  lands  is  conveyed,  describe  such  party  and  add, 
"  being  part  of  the  lands  particularly  described,  etc.  /'  or  thus,  "  as  particolarlr 
"  described,  etc.,  with  the  exception  of,"  and  describe  the  part  excepted].* 

No.  2. 

Clause  of  reference  to  conveyance,  containing  general  designation  of  lands, 

640,  543.  [After  giving  the  leading  name  or  names  or  other  short  distinctive  descrip- 
tion of  the  lands  conveyed,  and  the  name  of  the  county  and  parish  or  supposed 
parish,  add]  "  as  particularly  described  in  the  disposition  [or  other  deed,  as  tit 
"  case  may  be],  granted  by  CD.,  and  bearing  date  [here  insert  date],  ind 
"  recorded  in  the  [specify  the  register  of  sasines]  on  the  day  of 

«  in  the  year  ,  and  in  which  the  lands  herein  contained  are  declared  to 

"  be  designed  and  known  by  the  said  name  of"  [here  insert  name],  [or  ^^ss 
"  particularly  described  in  the  instrument  of  sasine  or  notarial  instrument  re- 
"  corded,  etc.,  and  in  which  the  lands  herein  contained  are  declared,  etc*"]  [If 
part  only  of  lands  is  conveyed,  then  follow  form  for  similar  case  given  i» 
schedule  I,  No.  1.] 

No.  3. 

Clause  ofrefhmce  to  destinations  in  entails. 

773.  [After  inserting  such  part  of  the  destination  as  may  be  thought  necessary 

add]  "  and  to  the  other  heirs  specified  and  contained  in  a  dispodticA  and  deed 

*  The  daote  anthonziDg  this  tchedale  hariog  been  repealed,  the  tchednle  aathoriad  W 
the  re^nactment  ia  annexed  to  the  Tltlea  Act,  1860,  achednle  H,  No.  1. 
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of  entail  of  the  said  lands  executed  by  the  deceased  E,F,y  bearing  date  the 
day  of  ,  in  the  year  ,  and  recorded  in  the 

"  register  of  tailzies  on  the  day  of  ,  in  the  year  ^  ," 

\or  <*  in  the  said  disposition  and  deed  of  entail  dated  and  recorded  as  afore- 
"  said,**  or  "  in  a  deed  \or  instrument]  recorded  {spfcify  register  of  MuineB\ 
"  upon  the  day  of  ,  in  the  year  "]. 

Schedule  IVL 

Notarial  instrument  in  favour  of  a  trustee  in  a  sequestration,  or  of 

liquidators  of  joints-stock  companies. 

At  there  was,  by  [or  on  behalf  of]  A.B.,  as  trustee  on        784. 

the  sequestrated  estate  of  CD,  \or,  as  liquidator  for  winding  up  the  {specify 
name  of  company^,  presented  to  me^  notary-public  subscribing,  a  disposition 
\or  other  deed  or  instrument"]  [inseH  date]  recorded  in  the  [specify  register  and 
date  of  recording],  by  which  [etc.,  specify  the  title  or  series  of  titles  by  which  the 
bankrupt  held  the  lands]  ;  as  also  there  was  presented  to  me  an  extract  act 
and  warrant  of  confirmation  in  favour  of  the  said  A,B.,  dated  [insert  date]  [or 
Jiere  specify  the  appointment  of  the  liquidator  or  liquidators^  and  the  date 
thereof]  :  Whereupon  this  instrument  [etc.,  as  in  schedule  B], 

Schedule  N. 

No.  1. 

Deed  of  relinquishment  of  superiority, 

1,  A,B,,  immediate  lawful  superior  of  all  and  whole  [here  describe  the  lands'^  g23. 
do  hereby  absolutely  and  gratuitously  [or  in  consideration  of  the  sum  of 
pounds  paid  to  me,  or,  if  the  superiority  is  erUailed,  "  consigned  in  the  {specify 
**  bank)  subject  to  the  orders  of  the  Court  of  Session,'*]  relinquish  and  renounce 
my  right  of  superiority  of  the  said  lands  in  favour  of  CD,,  my  immediate 
vassal,  and  his  successors  therein,  and  declare  that  the  said  lands  shall  no  longer 
be  held  of  me  as  superior,  but  shall  be  held  of  my  immediate  lawful  superior 
in  all  time  to  come.     In  witness  whereof  [here  insert  usual  testing^lause'\, 

No.  2. 
Acceptance  by  vassal  written  on  deed  of  relinquishment, 

I,  (7.Z>.,  the  immediate  vassal  in  the  lands  described  in  this  deed,  accept  the        824. 
relinquishment  of  the  superiority  of  the  said  lands.     In  witness  whereof  [here 
insert  usual  testing^lause]. 

No.  3. 

Crown  writ  of  investiture  written  on  deed  of  itlinquishment, 

Victoria,  etc. — ^We,  lawful  superiors  of  the  lands  contained  in  this  deed,  824,  830. 
accept  and  receive  CD,,  and  his  heirs  and  successors  whomsoever  [or  otherwise, 
according  to  the  destination  contained  in  tlie  title  to  tlie  lands],  in  place  of  E,F,, 
and  his  heirs  and  successors,  in  virtue  of  the  above  deed  of  relinquishment,  and 
acceptance  thereof :  To  be  holden  the  said  lands  by  the  said  CD,  and  his' 
foresaids  [specify  the  tenendas  and  reddendo  contained  in  the  titles  of  the  relin- 
quish^ superiority,  also  insert  or  competently  refer  to  the  conditions  and  Umi- 
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iationsy  \f  cmy^  under  which  the  lands  are  hdd  by  the  vassal  as  in  writ  of  dire 
constat].     Given  at  Edinburgh,  the  day  of  ,  in  the  jear 

(Signed  by  the  presenter  of  signatwrts) 

l^ote, — ^When  the  writ  of  investituie  is  to  be  granted  by  or  on  behalf  of  the 
Prince  or  Steward  of  Scotland,  His  Highness'  other  titles  need  not  be  added. 


23d  &  24th  Victoria,  cap.  cxuil 

An  Act  to  extend  certain  Provisions  of  the  Titles  to  Land  (Scotland) 
Act,  1858,  to  Titles  to  Land  held  by  Burgage  Tenure  ;  and  to  amend 
the  said  AcL—l2Sth  August  I860.] 

21  &  22  Vict.        Preamble. — Whereas  it  is  expedient  to  extend  certain  provisions  of  ''He 
c.  76.  «  Titles  to  Land  {Scotland)  Act,   1858,"  to  titles  to  land  held  by  bargage 

tenure,  and  also  to  amend  the  said  Act :  Be  it  enacted  by  the  Queen's  moet 
Excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritoal 
and  TemponJ,  and  Commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows  : — 

Short  title, 

1.  This  Act  may  be  cited  for  all  purposes  as  <*  The  Titles  to  Land  (JScotlamI) 
"  Act,  1860." 

Interpretation  of  terms, 

XL  The  following  words  in  this  and  the  recited  Act,  and  in  the  schednkB 
hereunto  and  to  the  recited  Act  annexed,  shall  have  the  same  sereral  meaningi 
hereby  and  in  the  recited  Act  assigned  to  them,  unless  there  be  something  is 
the  subject  or  context  repugnant  to  such  construction  ;  that  is  to  say,  the 
word  "  deed"  and  the  word  "  conveyance"  shall  extend  to  and  include  originil 
charters,  charters  and  writs  and  procuratories  of  resignation,  charters  of  abju- 
dication and  sale,  dispositioTis,  bonds  and  dispositions  in  security,  bonds  of 
annuity  and  of  annual  rent,  and  other  heritable  bonds,  feu  contracts,  contncte 
of  ground  annual,  decrees  of  adjudication,  decrees  of  sale  (whether  such  decTMi 
of  adjudication  or  decrees  of  sale  contain  warrant  for  infeftment  or  not),  deciea 
of  special  service,  precepts  from  Chancery,  precepts  and  writs  of  clare  conMat, 
writs  of  acknowledgment,  contracts  of  excambion,  and  other  deeds  and  deciea 
by  which  lands  are  conveyed,  or  rights  in  lands,  either  absolute  or  redeem^ 
or  in  security,  are  constituted  or  conveyed  ;  and  official  extracts  of  any  sqcIi 
deeds,  conveyances,  and  decrees,  and  all  codicils,  deeds  of  nomination,  decnw 
of  declarator,  and  other  writings  bearing  reference  to  conveyances  separatelj 
granted,  and  naming  or  appointing  persons  to  exercise  or  ei\joy  the  rights  or 
powers  conferred  by  such  conveyances,  shall  be  deemed  and  tiJ^en,  for  the  par* 
poses  of  this  Act,  to  be  parts  of  the  conveyances  to  which  they  separately  beir 
reference  ;  the  word  <<  lands"  shall  extend  to  and  include  all  heritable  snbjectti 
securities,  and  rights  ;  the  words  <<  by  burgage  tenure'*  and  the  words  ^  held 
**  burgage,"  shall  extend  to  and  include  any  mode  of  tenure  known  aad 
effectual  in  law  similar  to  burgage  tenure. 

[It  ha$  been  thoitgkt  unneeet$ary  to  print  the  portion  of  thii  Act  rehtimg  eulatifdff  ^ 
burgage  property.] 
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ClauKi  of  direction  to  be  referred  to  in  warrants  of  registration. 

XXV.  Every  deed  containing  a  clause  of  direction  in  terms  of  the  recited     695. 
Act  or  this  Act,  presented  for  registration  in  any  register  of  sasines,  shall,  if 
such  clause  of  direction  is  intended  to  be  acted  on,  bear  express  reference 
thereto  in  the  warrant  of  registration,  if  any,  which,  in  terms  of  the  recited 

Act  or  this  Act,  is  otherwise  required  to  be  endorsed  on  such  deed,  or  in  a 
separate  warrant  of  registration,  in  the  form  as  nearly  as  may  be  of  the 
schedule  (E)  to  this  Act  annexed  ;  and  in  the  absence  of  such  express  reference 
in  such  warrant  of  registration  as  aforesaid,  such  deed  shall  be  engrossed  in  the 
register  as  if  it  had  contained  no  clause  of  direction.* 

XXVI.  Official  acts  of  town-clerks  and  keepers  of  registers  of  salines  not  to 
he  affected  by  their  personal  interest  in  recorded  un'its. 

Conditions  of  entaily  etc.y  way,  in  excambions  of  entailed  lands,  be  in- 
serted by  reference  merely, 

XXVII.  In  excambions  of  entailed  lands,  whether  held  burgage  or  not,  it     748. 
shall  not  be  necessary  to  insert  at  length  in  the  conveyances  of  the  lands  ob- 
tained in  exchange  for  such  entailed  lands,  or  in  the  instruments  of  sasine, 
notarial  instruments,  or  other  writs  which  may  follow  upon  such  conveyances, 

the  destination  of  heirs,  or  the  conditions,  prohibitions,  declarations,  limita- 
tions, restrictions,  clauses  irritant  and  resolutive,  or  clauses  authorizing  regis- 
tration in  the  register  of  tailzies,  contained  in  such  deed  of  entail,  but  in  such 
conveyances,  and  in  all  other  conveyances  of  entailed  lands,  and  in  all  notarial 
instruments  applicable  thereto,  it  shall  be  competent  and  sufficient  to  refer  to 
such  destination,  and  to  such  conditions,  prohibitions,  declarations,  limitations, 
restrictions,  clauses  irritant  and  resolutive,  and  clause  authorizing  registration 
in  the  register  of  tailzies,  as  set  forth  in  the  deed  of  entail  recorded  in  the 
register  of  tailzies,  if  the  same  shall  have  been  so  recorded,  or  as  set  forth  in 
any  conveyance,  instrument  of  sasine,  or  other  writ  duly  recorded  in  the  ap- 
propriate register  of  sasines,  and  forming  part  of  the  progress  of  title  deeds 
following  on  such  deed  of  entail,  such  reference  being  made  as  nearly  as  may 
be  in  the  terms  set  forth  in  schedule  K  to  this  Act  annexed  ;  and  the  reference 
ao  made  to  such  destination,  and  to  such  conditions,  prohibitions,  declarations, 
limitations,  restrictions,  clauses  irritant  and  resolutive,  and  clause  authorizing 
registration  in  the  register  of  tailzies,  shall  be  equivalent  to  the  full  insertion 
thereof,  notwithstanding  any  law  or  practice  to  the  contrary  or  any  injunction 
to  the  contrary  contained  in  such  deed  of  entail,  or  any  enactments  or  provisions 
to  the  contrary  contained  in  any  Act  of  Parliament,  all  which  are  hereby 
repealed  to  the  extent  of  making  this  enactment  operative,  but  no  further. 

Ddts  affecting  lands  exchanged  for  other  lands  to  affect  such  other 
lands  in  lieu  thet^eof, 

XXVni.  When  any  lands,  whether  held  burgage  or  not,  disponed  under  749. 
the  authority  of  an  Act  of  Parliament,  in  excambion  for  other  lands,  are  bur- 
dened with  debts,  the  lands  so  disponed  shall,  from  and  after  the  date  of 
registration  in  the  appropriate  register  of  sasines  of  the  contract  or  deed  of  ex- 
cambion of  such  lands,  be  freed  and  disburdened  of  such  debts,  so  far  as  previously 
affecting  the  same,  and  shall  be  burdened  with  the  debts,  if  any,  which  pre- 
viously affected  the  lands  acquired  in  exchange  for  the  same,  in  the  order  of 
preference  in  which  such  debts  were  a  burden  upon  such  last  mentioned  lands  : 

•  See  §  3  of  Titles  Act,  1858,  supra,  p.  898. 
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Provided  always,  that  before  any  such  excamhion  is  authorized  (in  addition  to 
such  procedure  as  may  be  prescribed  by  such  Act)  such  intimation  as  the  Govt 
of  Session  may  consider  necessary  shall  be  made  to  all  creditors  having  iateraty 
and  such  creditors  shall  be  entitled  to  state  any  objections  thereto,  of  wbkk 
the  Court  shall  judge  :  Provided  also,  that  in  such  contract  or  deed  oi  exam- 
bion,  or  iu  a  schedule  subscribed  as  relative  thereto,  and  declared  to  be  ptit 
thereof,  and  recorded  therewith,  there  shall  be  set  forth  as  to  each  of  the  aid 
debts  the  following  particulars  ;  namely,  the  amount  of  the  debt,  the  date  of 
recording  the  writ  by  which  its  constitution  was  originally  published,  the 
register  in  which  the  same  was  so  published,  the  name  and  designation  of  the 
original  creditor,  and  if  the  debt  has  been  transferred  the  name  and  designition 
of  the  creditor  understood  to  be  in  right  thereof  for  the  time,  and  the  date 
of  recording  the  writ  whereby  his  right  was  published,  and  the  register  in 
which  the  same  was  so  published  :  Provided  further,  that  in  such  contract  ct 
deed  of  excambion  such  debts  shall  be  expressly  declared  to  burden  the  Luids 
to  which  the  same  are  transferred  as  aforesaid. 

Entailer's  dd>ts,  ftc.j  may  be  cliarged  on  entailed  estate  by  bond  and 
disposition  in  security, 

737.  XXIX.  In  all  cases  where  there  are  or  shall  be  entaUer's  or  other  debts  or 

sums  of  money  which  might  lawfully  be  made  chargeable,  by  a4Ju<i^<^oQ  ^ 
otherwise,  upon  the  fee  of  an  entailed  estate,  the  heir  of  entail  in  ponaosrion  of 
such  estate  for  the  time  being  shall  have  all  the  like  powers  of  charging  the 
fee  and  rents  of  such  estate,  or  any  portion  thereof,  other  than  the  rnaDaon- 
house,  offices,  and  policies  thereof,  with  such  debts  or  sums  of  money,  and  of 
granting,  with  the  authority  of  the  Court  of  Session,  bonds  and  dispositions  ii 
security  for  the  amount  of  such  debts  and  sums  of  money,  as  by  the  Act 
eleventh  and  twelfth  Victoria,  chapter  thirty-six,  and  the  Act  sixteenth  and 
seventeenth  Victoria^  chapter  ninety-four,  are  conferred  with  reference  to  pro- 
visions to  younger  children  ;  and  such  bonds  and  dispositions  in  security  maybe 
granted  in  favour  of  any  parties  in  the  right  of  such  debts  or  sums  of  money 
at  the  date  when  such  bonds  and  dispositions  in  security  are  executed. 

Short  clauses  of  consent  to  registration  may  be  used  in  any  deed. 
172.  XXX.  The  short  clause  of  consent  to  registration  for  preservation,  and  for 

preservation  and  execution,  set  forth  in  the  schedule  (A)  annexed  to  the  Act 
tenth  and  eleventh  Victoria,  chapter  forty-eight,  shall,  when  occurring  in  toy 
deed  or  writing  whatever,  have  the  like  meaning  and  import  as  by  the  aid 
Act  is  attributed  to  them  when  occurring  in  any  disposition,  conveyance,  deed, 
or  instrument  referred  to  in  the  first  section  of  the  said  Act. 

Real  burdens  may  be  referred  to  as  already  in  any  conveyance  rfcordei 
in  any  register  of  sasines. 

604,  641.  XXXI.  With  reference  to  the  first  section  of  the  <*  Titles  to  Land  (Scoihuid^) 
«  Act,  1858,"  it  is  declared  and  enacted,  that  in  all  and  each  of  the  ctMt  set 
forth  in  the  sixth  section  of  the  Act  tenth  and  eleventh  Victoria,  chapter  foitr- 
seven,  or  in  the  fifth  section  of  the  Act  tenth  and  eleventh  Victoria,  chapter  forty- 
eight,  or  in  the  fourth  section  of  the  Act  tenth  and  eleventh  Victoria,  chapter 
forty- nine,  or  in  the  fourth  section  of  the  Act  tenth  and  eleventh  Vidona^ 
chapter  fifty,  or  in  the  twenty-seventh  section  of  the  Act  tenth  and  ekveath 
Victoria,  chapter  fifty-one,  it  is  and  shall  be  lawful  to  refer,  as  in  the  aid 
Acts  of  the  tenth  and  eleventh  Victoria  is  provided,  to  such  real  buid^tf  or 
conditions  or  limitations  as  are  therein  specified,  as  set  forth  at  full  length  in  uy 
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ooiiTeyance  or  notarial  instrument  recorded  in  the  appropriate  register  of  sasines 
of  the  lands  to  which  such  burdens  or  conditions  or  limitations  apply  ;  and  that 
Buch  reference  is  and  shall  be  equivalent  to  the  full  insertion  in  the  disposition, 
conveyance,  procuratory,  charter,  precept  of  dare  constat^  decree  of  adjudication, 
instrument  of  sasine,  or  other  deed  or  instrument  in  which  such  reference 
occurs  of  such  real  burdens  or  conditions  or  limitations,  and  has  and  shall  have 
all  the  legal  effects  assigned  by  the  said  provisions  of  the  said  Statutes,  or  any 
or  either  of  them,  to  any  reference  to  such  real  burdens  or  conditions  or  limita- 
tions, as  set  forth  at  length  in  any  recorded  instrument  of  sasine,  or  recorded 
instrument  of  resignation  ad  remanentiam, 

XXXII.  Extension  of  provisions  of  1 3  <j&  14  Vict,  c.  1 3,  to  trusts  for  the 
maintenance  of  churches^  schools,  etc, 

XXXIII.  Recording  deed  with  torii  of  resignation  thereon  not  to  opemte 
sasine  on  such  deed. — [See  §  9  of  Titles  Act,  1858,  supra,  p.  901.] 

Description  of  lands  contained  in  recorded  deeds  may  be  inserted  in 
subsequent  vnrits  by  reference  merely, 

XXXIV.  The  fifteenth  section  of  the  recited  Act  is  hereby  repealed ;  and     640. 
in  lieu  thereof  be  it  enacted,  That  where  any  lands  held  or  not  held  burgage 
have  been  particularly  described  in  any  prior  conveyance,  discharge,  or  other 
deed  or  instrument  duly  recorded  in  the  appropriate  register  of  sasines,  it  shall 

not  be  necessary  in  any  subsequent  conveyance,  discharge,  or  other  deed  or 
instrument  containing  or  referring  to  the  whole  or  any  part  of  such  lands,  to 
repeat  the  particular  description  of  the  lands  at  length,  but  it  shall  be  sufficient 
to  specify  the  name  of  the  county,  and,  where  the  lands  are  held  burgage,  the 
name  of  the  burgh  and  county  in  which  they  are  situated,  and  to  refer  to  the 
particular  description  contained  in  the  prior  conveyance,  discharge,  or  other 
deed  or  instrument  so  recorded,  in,  or  as  nearly  as  may  be  in,  the  manner  set 
forth  in  No.  1  of  schedule  (H)  to  this  Act  annexed  ;  and  the  specification  and 
reference  so  made  shall  be  "held  to  be  equivalent  to  the  full  insertion  of  the 
particular  description  contained  in  such  prior  conveyance,  discharge,  or  other 
deed  or  instrument  so  recorded,  and  shall  have  the  same  effect  as  if  the  par- 
ticular description  had  been  inserted  exactly  as  it  is  set  forth  in  such  prior 
conveyance,  discharge,  or  other  deed  or  instrument 

Conveyances  and  instruments  may  be  recorded  of  new, 

XXXV.  The    thirty-first  section  of   the  "  Titles  to  Land  (Scotland)  Act,     696. 
"  1858,"  is  hereby  repealed ;  and  in  lieu  thereof  be  it  enacted.  That  in  case 

of  any  error  or  defect  in  any  notarial  instrument  expede  or  to  be  expede  in 
virtue  of  the  said  Act,  or  of  the  Act  eighth  and  ninth  Victoria,  chapter  thirty- 
one,  or  in  the  recording  of  any  such  instrument,  or  of  any  instrument  of  re- 
signation ad  remaneniianij  or  in  the  recording  of  any  conveyance,  or  procura- 
tory of  resignation  ad  )'emanentiamf  or  warrant  of  registration,  recorded  or  to 
be  recorded  in  the  register  of  sasines  in  virtue  of  the  said  Titles  to  Land  Act, 
it  shall  be  competent  of  new  to  make  and  record  a  notarial  instrument,  or  in- 
strument of  resignation,  or  of  new  to  record  the  conveyance,  or  procuratory  of 
resignation,  with  the  original  or  a  new  warrant  of  registration,  as  the  case  may 
require  ;  and  such  new  notarial  instrument  or  instrument  of  resignation,  so  ex- 
pede and  recorded,  or  such  conveyance  or  procuratoiy  of  resignation,  so  of  new 
recorded,  with  the  original  or  new  warrant  of  registration,  as  the  case  may 
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require,  shall,  from  the  date  of  recording  thereof  have  the  same  effect  u  if 
no  previous  notarial  instrument  or  instrument  of  resignation  had  heen  expede 
or  recorded,  or  as  if  such  conveyance,  or  procuratoiy  of  resignation,  and 
original  warrant  of  registration  had  not  been  previously  recorded. 

Meaning  of  certain  tvords  in  Titles  to  Land  Acty  1858,  declared, 

623.  XXXVI.  The  words  *<  to  be  holden  in  the  same   manner  in  which  the 

«  grantor  of  the  conveyance  held  or  might  have  held  the  same,"  in  the  fifth 
section  of  the  "  Titles  to  Land  (Scotland)  Act,  1858,"  and  the  words  of  the 
same  or  similar  import  in  the  twelfth,  twenty-first,  twenty-second,  and  twenty- 
seventh  sections  of  the  said  Act  relative  to  the  manner  in  which  the  lands 
mentioned  in  the  said  sections  are  to  be  held,  are  hereby  declared  and  shall 
be  construed  to  mean  that  the  lands  are  to  be  held  a  me  vd  de  tne^  where 
the  investiture  of  lands  contains  no  prohibition  against  subinfeudation  or 
against  an  alternative  holding,  and  a  me  only  where  the  investiture  contain 
such  prohibition :  Provided  always  that  where  the  investiture  containfl 
such  prohibition  the  conveyance  or  instrument  shall,  if  an  entry  in  the  lands 
therein  specified  or  thereby  conveyed  be  expede  with  the  superior  within 
twelve  months  from  the  date  of  such  conveyance  or  instrument,  have  the 
same  preference  in  all  respects  from  the  date  of  recording  in  the  appropriate 
register  of  sasines  the  conveyance  or  instrument,  as  if  the  same  contained  an 
ame  vd  de  me  holding,  and  the  investiture  did  not  contain  any  prohibition 
against  subinfeudation  or  against  an  alternative  holding. 

XXXVII.  Amendmtivt  of  tectum  33  of  "  Titles  to  Land  (Scotland)  Act, 
"  1858/'— [See  supra,  p.  911.] 

Mod^  of  completing  title  by  a  judicial  factor  on  a  tnut-estatey  etc, 

718.  XXXVIII.  Where  a  judicial  factor  shall  apply  by  petition  for  autboritT 

to  complete  a  title  to  any  lands  held  or  not  held  burgage  forming  part  of 
the  estate  under  his  management,  and  where  the  petition  shall  specify  the 
lands  to  which  such  title  is  to  be  completed,  the  warrant  granted  for  complet- 
ing such  title  shall  also  specify  the  lands  to  which  such  title  is  to  be  com- 
pleted, and  such  warrant  shall  be  held  to  be  a  disposition  of  the  lands,  and 
an  assignation  of  any  heritable  securities  contained  in  such  warrant  in  doe 
and  usual  form,  in  favour  of  such  judicial  factor  by  the  person,  whether  in 
life  or  deceased,  whose  estate  is  under  judicial  management,  and,  where  nch 
judicial  factor  has  been  appointed  on  a  trust-estate  which  shall  have  been  Tested 
in  a  trustee  or  former  judicial  factor  by  such  trustee  or  former  factor,  whether 
in  life  or  deceased,  for  the  purposes  of  such  trust :  Provided  always,  that  for 
enabling  the  person  in  whom  such  lands  were  last  vested,  or  his  representa- 
tives, or  other  parties  interested,  to  bring  forward  competent  objectiotts  agiiitft 
such  warrant  being  granted,  or  claims  upon  the  estate,  the  Court  shaD  cftler 
such  intimation  and  service  of  the  petition  as  to  them  shall  seem  proper. 

All  charters  or  writs  of  resignation  to  operate  confirmation, 

628  633  779.        XXXIX.  Charters  of  resignation  or  abjudication  or  sale  shall  operate  ai  a 

confirmation  of  the  whole  deeds  and  instruments  necessary  to  be  confirmed  in 
order  to  complete  the  investiture  of  the  party  in  whose  favour  aocb  cbartff 
may  be  or  may  have  been  granted. 
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Writs  of  confirmation^  etc,,  hy  subjects  superiors  to  be  tested, 

XL.  Writs  of  confirmation  and  writs  of  resignation  and  writs  of  dare  constat 
granted  in  terms  of  the  Titles  to  Land  {Scotland)  Act,  lS5d,  by  subjects 
saperiorsy  shall  be  anthenticated  in  the  form  required  by  ih%  law  of  Scotland  m 
the  case  of  ordinary  deeds. 

Stamp^uty  on  writs  of  confirmation^  etc, 

XLI.  The  stamp-duty  chargeable  on  writs  of  confirmation,  writs  of  resigna-  628,  638. 
tion,  writs  of  clare  constat,  and  writs  of  investiture,  granted  or  to  be  granted 
in  virtue  of  the  said  Act,  and  on  writs  of  acknowledgment  under  "  The  Eegis- 
**  tration  of  Leases  {Scotland)  Act,**  shall  be  the  same  as  that  now  chargeable 
on  charters  of  confirmation,  charters  of  resignation,  and  precepts  of  clare 
constat. 

Commencement  of  Act, 

XLm.  This  Act  shall  take  effect  from  and  after  the  first  day  of  October  one 
thousand  eight  hundred  and  sixty.  ^ 


SCHEDULES  referred  to  in  the  foregoing  Act. 

Schedule  H. 

No.  L 

Clause  of  reference  to  particular  description  contained  in  a  prior  deed. 

The  lands  [or  subjects]  and  others  \or  the  lands  delineated  and  coloured     640. 
on  a  copy  of  the  Ordnance  Survey  Map  hereto  annexed,  and  signed 
as  relative  hereto,]  \or  the  lands  of  A,  and  others,]  \or  the  House  No.  10, 
Street,  and  others,]  \or  other  like  short  description y'\  in  the  county 
of  ,  [or  in  the  burgh  of  ,  and  coimty  of  , 

ax  the  case  may  be\,  being  the  lands  \or  subjects]  particularly  described  in  the 
disposition  \or  other  deed,  as  the  case  may  be,]  granted  by  CD,,  and  bearing 
date  [insert  date],  and  recorded  in  the  [specify  register  ofsasines]  on  the 
day  of  ,  in  the  year  [or  as  particularly  described  in 

the  instrument  of  sasine  or  notarial  instrument  recorded,  etc.,  or  a^  the  case  may 
be].  [If  part  only  of  lands  is  conveyed,  describe  such  part  as  above,  and  add^ 
being  part  of  the  lands  particularly  described,  etc, ;  or  thus,  being  the  lands  [or 
subjects]  as  particularly  described,  etc,,  with  the  exception  of,  and  describe  the 
part  excepted]. 

Schedule  K. 

Register,  in  terms  of  clause  of  direction,  on  behalf  of  A,B,,  [inse^'t  designa-     595. 
tion,  and,  where  necessary,  add  along  with  assignation  hereon  {or  assignations 
hereon)  (or  writ  of  resignation  hereon)  or  the  assignation  or  assignations  or 
notarial  instrument  docketed  with  reference  hereto)  {or  othertvise,  as  the  case 
may  be)]. 

(Signed)     A.B. 
[or]  CD.,  W.S.,  Edmburgh, 

{or,  as  the  case  may  be)  Agent  of  the  said 

A.B. 
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Schedule  L. 

ClauH  of  reference  to  conditioru  of  entaily  etc. 

772.  [After  the  description  of  the  lands  insert"]  But  always  with  and  under  tbe 

conditions,  prohibitions,  declarations,  limitations,  and  restrictiona,  and  cUoies 
irritant  and  resolutive  [or  clause  authorizing  registration  in  the  register  of 
tailzies,  as  the  case  may  6e],  contained  in  a  disposition  and  deed  of  entail  of  the 
lands  of  X  [specify  leading  name  merely'],  and  others,  executed  by  the  deceued 
KF.,  bearing  date  the  day  of  ,  in  the  year  , 

and  recorded  in  the  register  of  tailzies  on  the  day  of  ,  in 

the  year  [or  in  the  said  disposition  and  deed  of  entail  dated  and 

recorded  as  aforesaid]  [or  in  {specify  tvrU)  recorded  in  the  general  register  of 
sasines  (or  as  the  case  may  be)  upon  the  day  of  ,  in  the 

year  ]. 


INDEX. 


:bn  Act,  see  Entail. 
rnce  of  bills,  see  BiUs. 
mce  of  deed,  necessary  to  complete 
feet,  181 ;  diflferent  modes  in  which 
•tance  may  be  established,  ib. ;  writ- 
r  verbal  declaration  sufficient,  ib. ; 
^  benefit  under,  or  recording  deed 
lent,  ib. 

mce  of  relinquishment,  deed  of,  824. 
lation,  see  iHscharge. 
jn,  deed  of,  see  Trust-disposition  for 
ent  of  creditors. 

ries,  external,  pass  as  part  and  perti- 
546. 

M  open,  transference  of,  263. 
m,  doctrine  of,  660 ;  when  ance3tor 
ininfeft  there  is  no  accretion,  662. 
:race,  1696,  c.  32,  creditor  to  provide 
r  with  aliment  in  prison,  301 ;  libera- 
nsues  if  he  neglects  to  do  so  for  ten 
ib. ;    Crown  must  aliment  debtor 
loned  for  taxes,  ib. 
andati,  219. 

regulations,  408  ;  limits  grounds  of 
don  of  decree-arbitrals  to  corruption, 

?',  and  falsehood,  ib, 
arliament,  see  Statutes, 
Sederunt:— 23rf  November  1613, 
eth  June  1661,  533  ;   31^  March 
780 ;  2d  November  1695,  408 ;  1  Ith 
wry  1708,  619,  836  ;  23d  November 
776 ;  ISth  February  1730,  45  ;  \(Hh 
tt  1754,  780 ;  nth  January  1756, 
776;    I4th  December  1756,  866; 
February   1780,    873;    llth  July 
834 ;  24th  September  1838,   777 ; 
Tilly  1794,  776. 
tiding,  300. 

Sum  prnstandum — obligations,  not 
)le,  212  ;  cautioner  cannot  be  applied 
kU  principal  discussed,  215 ;  statu- 
■litations  do  not  apply  to  such  obli- 
i|223. 
\aMdam  jurisdictionem^  see  Arrest- 

rtion  in  implement—its  purpose, 
irbere  against  granter  of  an  obliea- 
I  eonvey,  ib,\    grounds   of  action 

titated,  788  ;  fatal  effect  of  error 
g  date,  ib. ;  conclusions  of  sum- 
A. :  decree  is  warrant  for  charter  of 
■BOO,  ib. ;  decree  may  contain  war- 
Wiiniiiiiiil.  i7i  ;  where  granter  of  ob- 


ligation was  not  infeiit,  sasine  may  proceed 
on  title  granted  by  his  author,  ib, ;  is  pro- 
duction of  defender's  title  necessary  ?  ib, ; 
where  granter  of  obligation  is  dead,  pro- 
cedure against  his  heir,  788. 

Adjudication  in  implement  {continued) — 
procedure  before  Land  Transference 
Aetf  789  ;  letters  of  general  charge,  ib. ; 
summons  of  constitution,  ib.\  decree  of 
constitution,  ib, ;  special  charge,  ib. ; 
general  special  charge  where  ancestor  not 
infeft,  ib. ;  summons  of  adjudication  in 
implement,  ib, ;  procedure  where  heir  ap- 
peared and  renounced,  ib, ;  decree  of  con- 
stitution cognitionis  causa^  ib. ;  adjudica- 
tion contra  haereditaJtem  jacentemj  ib, 

procedure  against  heir  unentered,  upon 

his  own  obligation,  790. 

procedure  since  Lands   transference 


Act,  790 ;  letters  of  general,  special,  and 
general  special  charge  abolished,  ib. ; 
procedure  under  new  forms,  ib, ;  summons 
of  adjudication  may  be  combined  with 
summons  of  constitution,  when  heir  is  ex- 
pected to  renounce,  ib. ;  separate  sum- 
mons of  adjudication  necessary  where  heir 
does  not  renounce,  ib, 

procedure  und^r  Titles  to  Land  Act — 

constitution  and  abjudication  may  be  com- 
bined in  any  case,  791 ;  tempus  deUber- 
andi  reduced  to  six  months,  t6. ;  effect  of 
decree,  ib. ;  superior's  rights  reserved  and 
composition  payable  on  infeftment,  792. 

declaratory  adjudication — ^Titles  Act 

does  not  include,  792. 

abbreviate  of,  790 ;  decree,  when  valid 

warrant  for  infeftment  ?  791  ;  there  can  be 
no  legal  reversion,  792 ;  party  first  obtain- 
ing decree  has  preference,  ib. ;  preference 
given  to  second  adjudication  on  which  su- 
perior was  first  charged,  ib. ;  superior  can- 
not defeat  priority  of  another  party,  ib. 

Adjudication  on  trust-bond — effect  of  trust- 
bond  and  abjudication  as  a  tentative  title, 
807  ;  carries  only  such  right  as  the  heir 
is  entitled  to,  ib, ;  its  use,  ib. ;  truster  can 
effectually  transact,  ib.\  heir  liable  for  debts 
of  immediate  ancestor  unentered,  three 
years  in  possession,  ib, ;  irxisl-disposition 
and  acyudication  incompetent  when  title  of 
proprietor  is  ex  fade  good,  809 ;  heir  must 
prove  his  propinquity  when  it  is  disputed, 
lb. 
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Adjudication  for  debt,  773, 873 ;  Bubstituted 
for  appriRing,  874;  special  adjadication, 
t6. ;  power  of  redemption  within  five  years, 
ib. ;    general  adjudication,   i&.  ;   special, 
practically  abolished,  ib. ;  form  of  sum- 
mons, ib, ;  decree  may  contain  warrant  to 
infeft,  ib. ;  or  it  may  be  recorded,  875 ; 
registration  of  abbreviate,  ib,  ;  paripauu 
preference  of  adjudications  within  year 
and  day,  ib. ;  adjud^er's  right  redeemable 
during  legal,  875 ;  declarator  of  expiry  of 
the  legal,  t&. ;  is  extinguished  by^  nega- 
tive prescription  where  no  possession  lol- 
lows,  ib. ;   must  be  followed  up  without 
delay,  876 ;   adjudger  need  not  produce 
debtor's  title,  ib. ;  completion  of  adjudg- 
er's  title,  ib. ;  grounds  and  warrants  of, 
877. 
Adjudication  in  security,  877;  has  no  legal,  ib. 
Adjudications,  register  of,  its  purpose,  166. 
Administration,  husband's  right  of— -di£fer- 
ence  between  it  a,nd  jus  maritif  36 ;  may  be 
dischar^d,  37  ;  and  excluded,  450 ;  how 
it  may  be  excluded,  451  ;  and  by  whom, 
ib. ;  what  is  sufficient  exclusion,  ib. ;  move- 
able property,  from  which  it  is  excluded, 
must  be  Kept  in  a  distinct  form,  and  inven- 
toried, ib. ;  husband's  consent  to  leases 
of  wife's  heritage  necessary,  37  ;  if  wife  a 
minor  she  may  reduce,  on   grounds  of 
minority  and   lesion,  deed  granted  with 
consent  of  her  husband,  38. 
Administration,  English  letters  of— admitted 

without  authentication,  147. 
Agent   and  client — agent's    responsibility, 
39 ;  gifts  from  client  to  a^ent.  53 ;  may 
accept  resignations,  618 ;   liable  for  ne- 
glect   to    procure    a    valid    title,   881  ; 
comes  under  implied  obligation  to  see 
that  diHposition  and  infefhuect  constitute 
valid  feudal  title,  885. 
Agreements,  stamp  duty  payable  on,  89; 
enactments  as  to  stamping,  agreements 
and  charter-parties,  96. 
Agreement,  verbal,  for  sale  of  land — vali- 
dated rei  interventUj  186. 
Agricultural   services  lost  if  not   claimed 

within  year,  552. 
Alienation  of  Feu,  see  Feu. 
Aliens,  formerly  could  not  take  heritage  by 
succession,  47 ;  provisions  of  Act  7  &  8 
Vict  c.  66,  ib. ;  former  Statutes  affecting 
rights  of  aliens,  ib. 
Aliment  to  prisoners,  see  Act  of  Grace, 
Alimentary  funds,  cannot  be   assigned  ex- 
cept for  alimentary  debts,  260;   are  not 
arrestable,  319. 
AUenarly — use  of  this  word,  683. 
Allodial  tenure,  merged  in  the  feudal  sys- 
tem, 509;  examples  of,  in  Scotland,  (\.) 
Crown  property,  (2.)  Church  property,  (3.) 
udal,  510. 
Ambiguity,  [)atent   and   latent,  in  instru- 
ments, distinction  of,  572. 
Annuity — an  annuity  is  heritable,  211 ;  pay- 
able de  die  in  diem^  under  Apportionment 
Act,  ib.\  arrestment  of  annuities,  319. 
Annualrent,  symbols  for  infeftment  in,  573. 
Annua  deliberandi,  reduced  to  six  months, 
791. 


Appointment,  power  of^  need  not  be  niml- 

ed  in  testament  by  l^atee,  714. 
Apportionment  Act,  4  &  5  Will.  it.  c  22, 
neld  to  apply  to  Scotland,  211 ;  makei 
annuities  payable  de  die  m  (2teM,  ib. 
Apprehension  of  debtor  without  imprifoo- 
ment  sufficient  to  make  notour  banknipt, 
300 ;  not  essential  for  meoenger  to  to«eb 
debtor  with  his  wand  of  peace  for  mck 
imprisonment,  ib. 
Apprentice,  see  Indenture* 
Approbate  and  Reprobate,  doctrine  of,  491, 

695. 
Arbiters,  see  Submission, 
Arrestment,  difference  between  tins  lod 
poinding,  311 ;  its  natnre  and  effect, 
lb. ;  bond  fide  payment,  where  arreitpe 
was  ignorant  of  arrestment  snstaiaed, 
317. 

in  whose  hands  to  be  made,  comneiBit  is 

the  hands  of  a  seller  of  goods  not  oeliverBd 
at  his  own  instance,  316 ;  inoompelnt  to 
arrest  in  the  hands  of  the  debtor  Um- 
self,  ib. ;  arrestee   most  be  indebted  to 
debtor,  tb. ;    creditor  of  a  oompaoT  ouj 
arrest  in  the  hands  of  a  partner,  debtor  to 
the  company,  430 ;  ana  vice  versa,  A. ; 
arrestee  must  be  directiy  indebted  to  tk 
debtor,  316 ;  may  be  ns^  to  attach  fiutdi 
owing  to  representatives  of  debtor,  A.; 
provisions  of   Court  of  Exchequer  Act 
as  to  diligence   against  represeiitatit«i, 
ib. ;  arrestment  is  in  hands  of  goaidiia 
where  party  cannot  act  for  himself^  S17; 
sustained  when  used  in  the  hands  of  s 
minor  without  serrice  on   coralon,  tk; 
arrestee  must  be  in  possession  of  stkjfiA 
arrested,  318 ;  if  used  before  pooKSBoa,  it 
is  inept,  ib. ;  natnre  of  posse  snioo  regsiw^ 
ib. ;  furniture  in  fumisned  house  not  u^ 
restable  in  tenant*s  hands,  ib. ;  nor  bent 
in  smithy  in  smith *s  hands,  ib. 
—  what  property  arrestable,  318;  ^ 
moveable  property  to  which  debtor  hoi 
right,  ib. ;  sums  owin^  by  hoods,  oontrarti, 
and  personal  obligations  not  followed  bv 
infefbnent,  arrestable,  ib. ;  som  io  herit- 
able bond,  infeftment  not  being  reoordii 
found  arrestable,  319  ;  price  of  beiitsbb 

Property  in  hands  of  trustees  snettabir, 
i. ;  sum  in  policy  of  assurance  aireslabit 
if  insured  die  before  next  pffemiuB  die, 
ib. ;  would  arrestment  sabost  after  pi^ 
ment  of  another  premium  ?  ib. ;  mum 
in  registered  Joint-Stock  CompanT  tf> 
restaDle,  and  adjudication  inooopkeaC, 
ib. ;  funds  speciallj  destined  ss  hj  cob- 
signment  in  bank  not  arrestable,  A.; 
nor  alimentary  funds,  ib. ;  nor  peaaiWii 
ib. ;  nor  salanes  of  judges,  ib. ;  nor  vf^ 
of  servants,  etc,  sare  so  &r  as  exoeedk^ 
a  prof|er  maintenance,  ib. :  minister's  ^ 
pend  is  arrestable,  3tO ;  bilk  caanol  bo 
arrested,  ib  ;  nor  ftitore  debts,  A. ;  bit 
different  where  obligmtioo  entered  isto 
but  payment  postponed,  ib. ;  subfect  wsj 
be  under  litigation,  ib. ;  what  arrestaost 
of  current  rents  and  annuities  attacks^  ^ 
•— —  of  sh^t  execution  is  by  direct 
ment,  dl&.    See  6^^pt. 
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Airestment  (continued) — nexus  created  by 
315 ;  to  what  extent  arrestment  Bubfiists 
after  death  of  arrestee,  ib. ;  it  subsists 
after  death  of  common  debtor,  ib. 

•  ad  fundandam  juriadictionem^  neces- 
sary  wnere  debtor  is  a  foreigner,  313  ;  re- 
(^nires  separate  letters,  ib. ;  when  jurisdic- 
tion founded,  summons  may  be  raised  and 
arrestment  used  on  dependence,  ib. ;  opin- 
ion that  arrestment  ad  fund.  jur.  imposes 
a  nexus  on  the  property,  ib, ;  unnecessary 
in  action  of  multipfepomding,  314. 

on  dependence  of  action^  may  proceed 


on  summons  raised  and  signeted,  312 ; 
arrestment  may  be  used  before  execution 
of  summons,  ib. ;  null,  unless  summons 
executed  and  called  within  a  limited  time, 
313  ;  warrant  to  arrest  may  be  in  sum- 
mons, ib. ;  competent  at  any  period  of  the 
litigation,  ib.  ;  effect  of  vitiation  in  war- 
rmnts,  ib. 

in  security  where  debtor  vergens  ad  in- 


opiamy  314  ;  proceeds  on  liquid  ground  of 
(iebt,  of  which  term  of  payment  not  yet 
arrived,  with  letters  of  arrestment,  ib, 
in  execution^  nature  of,  314  ;  may  pro- 


ceed  on  (1.)  special  letters  of  arrestment 
on  liquid  ground  of  debt,  ib. ;  (2.)  letters 
of  homing  and  poinding,  315;  (3.)  warrant 
in  extract  decree,  ib, 

how  executed,  by  service  of  schedule  on 


arrestee,  315;  terms  of  schedule,  ib.\  re- 
quisites of  execution,  see  Execution  of 
Charge ;  JShipSf  arrestment  of;  Furthcom- 
ing. 

Edictal — will  may  contain  warrant  to 


arrest  in  hands  of  persons  furth  of  Scot- 
land, 315;  debtor  is  protected  against 
hon&  fide  payments  mode  in  ignorance, 
317  ;  it  is  made  at  ofiBce  of  edictal  cita- 
tions, ib, ;  should  be  notified  to  agent  for 
arrestee,  ib. 

RecaU  of,  remarks  on,  322 ;  effectually 

recalled  by  letter,  though  written  under 
false  impressions,  ib. 

■■  Competition  of,  criterion  is  priority  of 
time,  322  ;  competition  with  intimation  of 
assignation,  323 ;  when  ranked  pari 
passu,  ib. ;  modes  of  preventing  prefer- 
ences, ib, 

'  Prescription  of,  arrestments  now  pre- 
scribe in  three  years,  323 ;  mode  of  reckon- 
ing in  future  and  contingent  debts,  ib. 
Assignation,  legal,  240  ;  may  be  mere  act  of 
law,  as  marriage,  i&.;  or  judicial  sentence, 
as  confirmation,  ib, 

■■  its  original  form,  240 ;  its  history,  ib. ; 
formerly  creditor  could  not  force  a  dif- 
ferent creditor  on  his  debtor,  ib. ;  re- 
medy introduced  in  England,  241  ;  differ- 

.   flDce  between  forms  of  transferring  inove- 

..  able  rights,  242  ;  the  debt  assigned  must 
Qot  have  been  paid  to  original  debtor,  ib, ; 

'^  assi^ee  must  know  the  fact  of  debt  not 

f.  iMving  been  paid,  ib. 

^—  its  present  form,  243 ;  see  notes  243, 

f  S46,  248,  as  to  new  form  now  competent; 

(^dauses  of, — the  narrative,  243  ;  cause  of 

I  granting,  ib. ;  the  assigning  clause,  244 ; 

^Sestination  where  bond  excludes  execu- 


tors, 245 ;  the  grounds  of  debt  are  as- 
signed, t6. ;  no  voces  signatce  in  assigning 
clause,  246 ;  clause  of  warrandice,  ib,,  see 
Warrandice;  warrandice  from  fact  and 
deed  leaves  warrandice  ddntum  subesse 
untouched,  247,  see  note,  ib. ;  rules  re- 
garding warrandice,  ib, ;  clause  of  de- 
fiveiyof  ^und  of  debt,  its  purpose,  248. 
Registration  and  testing  clause,  see  Begis' 
tration.  Testing  clause  ;  must  be  delivered 
to  receive  effect,  ib. ;  delivery  completes 
title  of  assignee  as  regards  ceaent,  249. 

Assignation  {continued) — intimation  of — 
principle  u^ran  which  it  is  founded,  249 ; 
it  is  analogous  to  delivery  of  corporeal 
moveables,  ib. ;  it  is  essential  to  com- 
plete assignee's  right,  250 ;  it  removes 
fund  from  cedent's  control,  ib. ;  assig- 
nation first  intimated  is  preferable,  251 ; 
right  remains  in  cedent  till  assignation 
be  intimated,  ib. ;  operation  of  seques- 
tration in  vesting  trustee  with  estate,  ib. ; 
an  English  deed  of  assignment  pleaded 
on  in  Scotland  re(|uires  intimation,  258. 

forms   of  intimation   of,    competent 

under  transmission  of  Moveable  Property 
Act,  see  note,  252. 

notarial    intimation  of — ^its   purpose, 

253  ;  its  form,  ib. ;  assignee  is  the  proper 
party  to  make  intimation,  ib, ;  same  per- 
son cannot  be  procurator  and  notary  in 
the  intimation,  ib. ;  assignation  must  be 
produced  at  intimation,  254  ;  and  execu- 
tion of  intimation  must  bear  that  it  was 
produced,  ib, ;  statement  in  schedule  roust 
identify  the  debt,  ib, ;  hour  as  well  as  date 
should  be  inserted,  ib, ;  intimation  to  be 
made  at  debtor's  dwelling  if  he  be  not 
found  personally,  ib, ;  form  of  intimation 
when  debtor  is  abroad,  255 ;  it  must  be 
judicial,  ib, ;  when  more  than  one  debtor, 
intimation  to  one  is  sufficient,  ib, ;  but 
another  debtor  is  not  in  maid  fide  to  pay 
to  cedent,  ib. ;  intimation  to  a  company  or 
incorporation,  ib, ;  when  to  a  company  it 
should  be  entered  in  their  books,  ib. ;  this 
mode  usual,  but  voluntary  consent  of  the 
company  is  necessary  for  such  intimation, 
256;  if  consent  not  given,  intimation 
should  be  given  to  all  the  officers,  ib. ;  in- 
timation by  notary  not  essential  to  the 
validity  of  an  assignation,  ib. ;  effect  of 
debtor  B  private  knowled^  of  assignation, 
ib. ;  is  debtor  ha^'ing  private  knowledge 
in  maid  fide  to  pay  to  cedent?  ib,;  com- 
muning does  not  supply  place  of  intima- 
tion, 257. 

.— ^  equipollents  to  intimation — 1 .  judicial 
acts,  257  ;  2.  debtor's  written  engagement 
to  pay,  ib, ;  3.  payment  of  interest,  ib. ; 
notification  to  factor  and  memorandum 
made  iu  books  of  his  principal  is  sufficient, 
ib,;  4,  intimation  may  be  proved  rebus 
ipsis  et  factis,  ib.;  legal  and  judicial, 
require  no  intimation,  258;  intimation 
unnecessary,  when  deed  is  registered  for 
publication,  259 ;  or  when  the  debtor  is  a 
party  to  the  deed  of  assignation,  ib, 

its  effect,  when  completed,  259 ;  right 

assigned  must  exist,  and  be  capable  of 
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transmigBioii,  tb. ;  cedent's  right  mast  be 
of  a  transmissible  nature,  t6. ;  rights  en- 
joyed by  a  delecttu  perBona  are  intrans- 
missible, 260 ;  assignation  not  a  habile 
traosmission  of  heritage,  ib. ;  right  to 
exact  rents  may  be  assigned,  ib. ;  assignee 
is  vested  with  diligence  done  by  ceaent, 
tb. ;  assignee  may  do  diligence  in  his  own 
name  261 :  or  in  the  name  of  the  cedent 
if  alive,  ib.  ;  debt  may  be  disproved  by 
cedent's  oath  before  intimation,  ib. ;  or 
after,  if  assignation  be  proved  to  be  gratui- 
tous, ib. ;  effect  of  completed  assignation 
where  assignee  is  a  latent  trustee,  262  ; 
exception  to  rule  (usujnatus  utitur  jure 
auctoreSf  ib. 
Assignation  {continued) — variety  in  form  of 
— transference  of  open  accounts,  263; 
assignation  of  policies  of  insurance,  264 ; 
of  salaries  of  offices,  265 ;  of  patents  and 
copyrights,  ib. ;  of  bank  stock,  ib. 

—  of  writs,  clause  of,  in  charter,  666; 
purpose  of  clause  is  to  vindicate  the  gran- 
tee's right,  ib. ;  form  of  clause,  ib. ;  short 
form  of,  imports  assignation  to  open  pro- 
curatories,  tb. ;  adaptation  of  clause,  667  ; 
clauHC  in  disposition  with  double  manner 
of  holding,  643 ;  is  it  implied  ?  ib.;  \tB 
effect,  ib, ;  does  it  transmit  obligation  to 
relieve  of  stipend?  644. 

of  rents,  557  ;  use  of  clause,  558 ;  in 

disposition  with  double  manner  of  holding, 
644  ;  new  form,  645. 

of  writs  and  rents,  warrandice  of,' 666. 

Assignee  of  decree,  may  obtain  warrant  for 
diligence  at  his  own  instance,  291. 

Attainted  persons,  forfeiture  of  estate  to 
Crown,  47  ;  rights  of  others  not  affected 
by  forfeiture,  ib. ;  cannot  plead  incapacity  to 
contract  in  bar  of  their  own  obligations,  ib. 

Attorney,  power  of,  see  Factory. 

duties  of,  in  giving  sasine,  671 ;  his 

warrant  was  anciently  purchased  firom 
Chancery,  ib. ;  requisition  of,  672. 

Avctor  in  rem  auam^  trustee  cannot  be,  66 ; 
trustee  cannot  purchase  trust  property, 
ib. ;  commissioner  in  a  sequestration  can- 
not purchase  bankrupt's  estate,  ib. ;  but 
a  creditor  may,  ib. 

Augmentations  of  stipend  —  warrandice 
against,  656 ;  is  obligation  to  relieve 
transmitted  by  assignation  to  writs,  644. 

Authentication  of  deeds,  see  Deeds — 9t<xtu- 
tory  iolemnities. 

Bailie,  in  precept  of  sasine,  660 ;  who 
might  act  as  granter's  bailie,  661  ;  de- 
signation of,  572  ;  duties  of  bailie  in 
giving  sasine,  671 ;  must  be  named  and 
designed  in  sasioe,  672 ;  delivery  of 
warrant  by,  ib. 

Bank  draft,  see  Draft — Bank. 

Bank  Stock,  mode  of  assignment  of,  266 ; 
bank's  forms  of  transfer  not  indispensable 
to  give  title  in  competition  with  a  third 
party,  tb. ;  form  of  intimating  assignment, 
266. 

Banking  Companies  may  sue  in  name  of 
officers,  426 ;  provisions  of  Joint  Stock 
Banking  Companies  Act  1867, 436 ;  Joint 


Stock  Acts  80  far  apply,  ib. ;  bat  no  bank- 
ing company  shall  be  registered  as  t 
limited  company,  ib. ;  this  prohibitioB  re- 
pealed, 437. 
Bankrupt,  preferences  granted  on  eve  of 
bankruptcy  accounted   fraad,   69,   237; 

5 revisions  of  Act  1696,  c.  5,  69.    See 
tanking  and  Sale, 

-^—  apprehension  for  debt  safficient  to  mab 
the  debtor  notour  bankrupt,  300 ;  modes 
of  rendering  debtor  notour  bankrupt, 
specially  set  forth  in  Bankruptcy  Scotlsad 
Act,  300,  311.     See  Setputtrckion. 

Bankruptcy  (Scotland).  See  Sequatra^ 
Mercantile. 

Barony,  nnion  implied  in,  576,  680,  827 : 
effects  of,  ib. ;  powers  of  jurisdictioB 
abolished,  ib. ;  how  privileges  migbt  be 
obtained,  ib. 

Bastards,  were  formerly  incapable  of  mskia; 
wills,  47 ;  disability  nsmoved  by  6  &  7 
Will  lY.  c.  22,  ib. ;  provision  to  illegiti- 
mate child  gives  Kpus  crediti,  446. 

Baton,  the  symbol  m  resignationt.  See 
Symbols. 

Beneficium  divisionis,  its  meaning,  211.  See 
Personal  Bond  by  more  than  one  pertuL 

ordinis,  its  meanings,  213.    See  On- 

tumer. 

Betting,  obligations  arising  out  of,  (ocm  as 
illegal  consideration,  51  ;  provisioos  of  9 
Anne  14,  *. ;  of  6  A  6  Wfll.  iv.  c.  41,  A. 

Bills  of  Exchange — where  bill  or  promissovr 
note  holograph  of  obligant  who  nuoa 
himself  in  the  body,  suliscription  it  Dot 
required,  138;  but  summary  diligesoe 
thereon  is  incompetent,  ib, ;  acceptor  aad 
other  obligants  liable  in  so/ufiua,  213; 
even  though  bound  as  cautioner,  216; 
are  not  arrestable,  320. 

terms  of  order  held  to  be  a  bill,  264. 

general  nature  and  history,  325 ;  lawi 

by  which  they  are  regiilated,'326 ;  natsre 
and  form  of  foreign  bills,  327:  natore, 
form,  and  definition  of  the  inland  biSt 
828  ;  nature  and  form  of  the  pronuMo^ 
note,  329. 

mode  of  vsing  and  effect  of;  mast  be 

accepted  to  create  an  obligation,  33t; 
mode  of  transference,  ib. ;  liabilities  rf 
drawer  and  indorser,  t^. ;  protest  for  see- 
payment  and  notice  thereof^  t^ ;  mode  of 
execution  by  sommary  diligence,  •&. 

capacity  of  parties  to  grant,  331 ;  sinii- 

lar  to  capacity  to  grant  deeds,  A. 

stamping,  331  ;    bills  on   unstamnd 

paper  are  null,  ib. ;  where  stamp  of  higher 
value  than  statutory  rate  has  been  sseJ. 
ib.\  stamp  of  a  different  deDominatian, 
ib. ;  they  cannot  be  sSXttx  stamped.  •(. ; 
foreign  bills  now  bear  stamp  duty,  di 

form  of,  331 ;  requisites  with  fmrd  ti 

the  sum,  332  ;  mention  of  place  oc  drav* 
ing  when  requisite,  ib.\  when  is  dale 
necessary  ?  333  ;  it  may  be  proftd  by 
parole  eridence,  ifr. ;  a  Ull  witboai  a  iatr 
will  not  warrant  summary  dilisenoe.  A. . 
penalty  of  post-dating,  »(. ;  btOs  prv«e 
their  own  date,  ib. ;  effects  of  this,  A.; 
indorsation  not  dated  presomcd  Is  W  sf 
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date  of  bill,  tb, ;  effect  of  this  presamp- 
tion,  ib, ;  they  maj  be  drawn  on  Sunday, 
lb. ;  may  they  be  accepted  on  Sunday  ? 
ib. ;  terra  of  payment  need  not  be  inserted, 
335 ;  in  England  payable  on  demand  when 
there  is  no  term,  tb. ;  usual  terms  inserted, 
1*6. ;  term  when  inserted  must  be  clearly 
expressed,  tb. ;  may  be  made  payable  by 
instalments,  336 ;  the  order  or  promise  to 
pay,  331,  336;  must  be  absolute,  331; 
name   of  payee   without  designation    is 
sufficient,  336 ;  may  be  payable  to  bearer, 
ib. ;  there  must  be  no  contingency  with 
regard  to  the  payee,  ib. ;  payee  may  be 
for  behalf  of  another,  ib.;    a  bond  fide 
holder  may  insert   his  name  in  a  blank 
bill,  337  ;  use  of  words,  "  or  order,"  ib. ; 
and  "  or  bearer,"  ib. ;  place  of  payment 
need  not  be  inserted,  ib. ;  unless  granted 
for  money,  do  not  obtain   the  statutory 
privileges,   ib. ;    are    bills  for  fungibles 
effectual  as   probative   writs  ?   t6.,  338 ; 
sum  must  be  definite  and  payable  at  a 
determinate  period,  338  ;  the  words  '*  for 
"  value  received  "  not  indi8|)en8able,  ib. ; 
need  not  be  m  re  merccUorid,  339;  the 
address,  where  to  be  written,  ib. ;  want  of 
address  does  not  annul,  if  bill  be  accepted, 
ib. ;  drawer  need  not  be  designed,  ib. ;  if 
name  inserted  in  gremio  and   bill  holo- 
graph, drawer  need  not  subscribe,  ib. ; 
but  this  does  not  warrant  summary  dili- 
gence, ib.  340. 
Bills    of   Exchange    {continued)  —  accept- 
ances blank,  in  name  of  drawer,  are  pro- 
bative, 339 ;   but  do  not  warrant  sum- 
mary diligence,  ib. ;   an  onerous  holder 
may  insert  his  name  as  drawer,  340 ;  and 
use  summary  diligence,  ib. ;  skeleton  bills 
are  valid  as  acceptances  by  anticipation, 
345 ;    may  be  drawn  and  indorsed   by 
drawer's  mark,  340 ;  effect  of  extraneous 
matter,  ib. ;  effect  of  contingency  in  term 
of  payment,  ib. ;  stipulation   of  interest, 
341 ;  stipulation  of  penalty,  ib. 
_  acceptance  must  be  in  writing,  342  ; 
mode  of  acceptance,  t6. ;  terms  of  recent 
Mercantile  Law  Amendment  Act,   ib. ; 
acceptor  need  not  be  designed,  ib. ;  notarial 
acceptance,  where  party  cannot  write,  ib. ; 
acceptance  by  initials,  ib. ;  and  by  marks, 
343 ;  proof  of  such  subscription  required, 
ib. ;  signature  of  a  company  subjects  all  the 
.  partners,  ib. ;  acceptance  by  an  agent,  ib. ; 
warrants  summary  diligence,  ib. ;   by  a 
fiustor  or  trustee  binding  on  him  person- 
ally, if  not  otherwise  stated,  344  ;  accept- 
ance as  cautioner  does  not  limit  liability 
to  creditor,  ib. ;  acceptance  **  conjunctly" 
equivalent  to  conjunctly  and  "  severally," 
ib. ;  date  of  acceptance,  when  necessary, 
.  §6. ;  it  may  be  prior  to  the  writing  of  the 
bill,  345 ;  conditional  and  partial  accept- 
.  ances,  ib. ;  acceptance  supra  protest  for 
lionour,  ib. ;   retusal  to  accept,   346 ;  if 
I  drawee  refusing  has  drawer's  funds,  he  is 
( liable  in  damages,  ib. ;  and  he  becomes 
'.debtor  to  payee,  i6. ;  creditor  in  bill  pre- 
.ferred  to  posterior  arrester,  t6. ;  drawer 
'Hable  to  payee  where  drawee  fails  or  re- 


fuses to  pay  or  accept,  ib. ;  acceptance  by 
joint-stock  companies,  435. 
Bills  of  Exchange  (continued) — transmis- 
sion; when  payable  to  '  bearer j'  or  ^  per- 
*  son  namectf  or  bearer,^  delivery  trans- 
fers, 346  ;  by  indorsation,  where  to  drawer 
or  order,  ib. ;  blank  and  special  indor- 
sation, 347  ;  indorsation  competent  by 
procuratory,  ib.  ;  advantage  of  special 
indorsation,  ib. ;  what  sufficient  autnority 
to  banker  to  pay  draft  on  demand,  ib. ; 
restricted  indorsation,  ib. ;  indorsation  ob- 
tained by  fraud,  348 ;  indorsee  has  re- 
course against  drawer  and  indorsers,  ib. ; 
indorsation  renders  indorser  liable,  as  on 
a  new  bill,  ib. ;  one  who  indorses  not 
having  right  to  bill  is  bound  as  an  ac- 
ceptor, ib. ;  indorsation  may  be  without 
recourse,  ib. ;  indorsation  competent  after 
date  of  payment,  ib. ;  but  indorsee  takes 
subject  to  objections  competent  as  against 
the  indorser,  349  ;  protested  overdue  bills 
are  negotiable,  ib. ;  indorsee  is  again  in- 
vested, when  indorsations  subsequent  to 
his  own  are  delete,  ib. ;  and  may  again 
transmit,  ib. ;  but  reindorsation  to  a  prior 
indorser  gives  no  action  against  reindorser, 
ib. ;  right  to  the  protest  is  only  transmis- 
sible by  assignation,  ib. ;  indorsation  of 
bills  ranked  on  a  sequestrated  estate  trans- 
mits no  right  to  dividends,  350  ;  indorsee 
not  entitled  to  refuse  payment  from  third 
party,  ib. ;  some  bills  regarded  as  cash  in 
point  of  transmissibility,  ib. ;  acceptor  can 
only  pay  to  holder,  tb. ;  an  indorser's 
creditors  cannot  arrest  fund  in  bill  even 
prior  to  indorsation,  ib. ;  acceptor  cannot 
set  off  illiquid  claims  against  sum  in  bill, 
351 ;  when,  if  onerous  indorsee  exempt, 
from  questions  of  illegal  consideration,  352 ; 
if  no  value  paid,  indorsee  is  liable  to  same 
objections  as  indorser,  ib. ;  proof  of  non- 
onerosity  only  competent  by  writ  or  oath 
of  holder,  ib. ;  exception  to  this  rule,  t6., 
note;  holder  of  bill  lost  or  stolen  must 
prove  that  he  paid  value,  and  parole  evi- 
dence is  admitted,  353  ;  privileges  of  oner- 
osity acquired  although  value  not  paid 
till  bill  overdue,  ib. ;  presumption  that 
acceptor  is  the  proper  debtor,  ib. ;  inter 
pretation  of  words  "  value  received,"  354. 

donations  and  legacies  by  bill,  354 ; 

cases  in  which  sustained,  ib. 

payment  of — effect  of  payment  by  ac- 
ceptor, 355;  responsibility  attaches  ulti- 
mately to  debtor,  ib. ;  acceptor,  and  then 
indorsers  in  succession  liable,  in  the  ab- 
sence of  evidence  as  to  who  is  debtor,  ib. ; 
acceptor  entitled  to  delivery  of  bill  on  pay- 
ment, 356 ;  acceptor  presumed  to  nave 
paid  bill  past  due  in  his  hands,  ib. ;  if  he 
obtains  it  improperly,  Court  will  order  its 
delivery,  ib. ;  receipt  should  be  obtained 
on  the  Dill}  ib. ;  after  payment  by  acceptor, 
bill  cannot  be  re-issued,  ib. ;  effect  of  pay- 
ment by  indorser,  357  ;  receipt  shoula  he 
to  indorser,  ib. ;  a  general  receipt  on  bill 
raises  presumption  of  payment  by  accentor, 
i6. ;  the  contrary  can  only  be  provea  by 
his  writ  or  oath,  ib. ;  rule  of  accounting 
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when  various  bills  of  same  debtor  are  hold, 
i6. ;  payment  may  be  made  Bupra  protest, 
jb.     See  Vitiation  in  hiUs, 

Bills  of  Exchange  {continued) — negotia- 
tion— bills  must  be  duly  negotiated  to 
preserve  recourse}  362  ;  requisites  of  pre- 
sentment for  acceptance,  ib. ;  necessary 
in  bills  payable  after  sight,  ib, ;  pre- 
sentment must  be  within  a  reasonable 
time,  ib. ;  presentment  unnecessary  where 
bills  payable  at  a  certain  time,  until  due, 
363 ;  but  agent  negotiating  or  payee  in- 
structed to  present,  is  bound  to  present 
for  acceptance,  ib. ;  protest  for  non-accept- 
ance and  non-payment,  364  ;  not  now 
necessary  to  preserve  recourse,  i^. ;  pre- 
sentment and  dishonour  may  be  proved 
by  other  evidence  written  or  parole,  ib. ; 
protest  still  necessary  to  warrant  summary 
diligence,  ib. ;  days  of  grace,  ib, ;  when 
protest  must  be  made,  365 ;  rule  as  to 
place  of  presentment,  it. ;  when  place 
specified,  general  acceptance  implied,  366 ; 
unless  the  words,  "  and  not  otherwise,*' 
be  added,  ib. ;  protest  must  be  taken  at 
place  ot  payment,  ib. ;  where  protest  is 
to  be  taken  when  no  place  is  specified, 
ib. ;  protest  need  not  specify  place,  ib. ; 
notary  who  protests  need  not  be  present 
at  presentment,  ib, ;  noting,  367  ;  protest 
may  bo  extended  at  any  time  within  forty 
years,  ib. ;  but  with  a  view  to  diligence 
protest  must  be  recorded  within  six  months 
after  date  of  payment,  368 ;  at  whose 
instance  protest  may  be  made,  ib, ;  form 
of  protest  for  non  acceptance,  ib, ;  and  for 
non-payment,  369  ;  protest  of  one  bill 
only  can  be  put  in  one  instrument,  ib. ; 
notary  must  nave  no  interest  in  bill,  ib. ; 
he  may  be  a  relative,  ib. ;  notice  of  disho- 
nour necessary  to  preserve  recourse,  369  ; 
all  parties  liable  should  receive  notice, 
ib. ;  what  is  due  notice,  ib, ;  time  within 
which  notice  must  bo  sent,  370 ;  both  in 
foreign  and  inland  bills  it  is  the  time 
required  by  the  usage  and  custom  of  mer- 
chants, ib. ;  in  England  this  is  held  to  be 
by  the  post  of  the  aay  following  dishonour 
or  intelligence  of  it,  ib, ;  the  same  held  in 
Scotland,  ib. ;  written  intimation  of  dis- 
honour not  necessary,  371  ;  evidence  of 
notice  of  dishonour,  ib. ;  exceptions  to 
strict  rules  of  negotiation,  372  ;  not  re- 
quired in  promissory-note,  t6. ;  nor  when 
bill  indorsed  af\er  due,  ib. ;  nor  in  accom- 
modation bills,  ib. ;  rule  for  determining 
to  whom  notice  should  be  sent,  373  ; 
drawer  or  indorser  cannot  plead  want  of 
notice  when  delay  granted  at  his  request, 
ib. ;  notice  not  necessary  to  party  aware 
of  dishonour,  ib. ;  negotiation  unnecessary 
where  drawee  has  no  funds  of  drawer,  ib  ; 
unless  bill  were  for  accommodation  of  in- 
dorsee, ib. ;  acceptor's  bankruptcy  docs 
not  remove  necessity  for  negotiation,  ib, ; 
rule  of  presentation  for  payment  where 
bill  accepted  supra  protest,  374. 

execution  ujum — enforced  on  six  days' 

charge,  374 ;  privilege  of  summary  exe- 
cution conferred  on  foreign  bills  by  1681, 


c  20,  ib. ;  provisions  of  Statute,  A. ;  br 
16%,  c.  36,  former  provisions  extendi  to 
inland  bills,  375  ;  Statute  12  Geo.  ni.  c. 
72,  authorized  summary  execution  alio 
against  drawers  and  indorsers,  ib.\  this 
Act  made  perpetual,  t&. ;  same  privilegn 
extended  to  promissory-notes,  w.;  Cooit 
cannot  authorize  registration  of  prottat 
after  elapse  of  six  months,  ifr. ;  on  bill 
payable  on  demand,  six  months  is  reckoned 
Irom  date  of  demand,  376;  wanint  lo 
charge  contained  in  extract  of  protest,  A. : 
indorsee  may  use  diligence  though  protnt 
be  not  in  his  name,  w. ;  prindiMl  and  ir 
terest  only  recoverable  by  summary  £11- 
gence,  377  ;  precautions  to  be  obseired  in 
using  diligence,  ib. ;  transference  of  re- 
gistered protest  to  prior  indorser,  378: 
summary  diligence  competent  on  fbreigD 
bill  in  Scotland,  ib. 
Bills  of  Exchan^  (eoniinved) — prescrip- 
tion of— limitation  of  six  J^vSi  37d; 
date  from  which  it  runs,  Uk,  380;  hj 
diligence,  379 ;  by  production  in  s  judi- 
cial competition,  to. ;  also  in  a  seqnet- 
tradon,  io. ;  outlawry  does  not  inteiropt, 
380 ;  efiect  of  sexennial  prescripdoo,  ik . 

Sroof  of  the  debt  after  the  six  years  br  tk 
ebtor's  writ  or  oath,  ib, ;  etkci  of  sexre- 
nial  prescription  on  presumption  of  Rat- 
ing owing,  381 ;  prescription  obviated  h; 
debtor's  writ,  382 ;  what  writing  held  to 
be  sufficient,  ib, ;  effect  of  prescripdn 
being  obviated,  383  ;  minority  of  creditor 
not  computed  in  six  years,  ib, ;  but  Uiii  ■ 
restricted  to  the  case  where  minor  hoskki- 
tim  creditor,  ib. 

renewal  of — ^if  vitiated,  right  of  actitii 

on  previous  bill  reserved,  358,  361K 

Bipartite  deed  does  not  require  delirerj  kt 
completion,  180. 

Black  List — its  purpose  and  contents,  171. 

Blank  bond  in  creditor's  name,  see  WriU 
blank. 

Blind  persons,  may  subscribe  deeds,  108, 
or  take  the  assistance  of  notaries,  109: 
mode  in  which  deeds  by  them  sboakl  k 
executed,  ib. ;  they  cannot  be  instrameot- 
arv  witnesses,  113. 

Bond  of  annuity — its  form,  21 1 ;  see  Anmiiff. 

for  cash  credit,  nuroe*8  definidoo,  2JT ; 

its  form,  228 ;  co-obligants  io  it  are  O0( 
entitled  to  benefits  of  division  or  discosnia. 
ib, ;  but  they  are  entitled  to  equitaUe 
rights  of  cautioners,  ib. ;  if  anv  of  the  ci>- 
obli^ants  do  not  subscribe,  the  rest  are 
not  bound,  ib, ;  effect  of  principal  debtor'i 
signature  being  forged,  ib. ;  but  ptftr 
recovering  money  is  boond,  ib. :  eflect  of 
subscription  by  a  company,  as  such,  ti9 : 
obligants  under  it  have  not  the  benefit  d 
septennial  prescription,  2.30;  does  it  re- 
main effectual  after  co-obligant's  dti/h 
against  his  heirs  ?  ib. ;  now  oeld  that  it 
does,  ib. ;  where  heritable  security  ^rsoMd, 
852  ;  stated  account,  230 ;  obligatuo  that 
a  charge  for  the  balance  upon  it  shall  m* 
be  suspended  is  not  binding,  ib. ;  ftsied 
account  need  not  be  registerra  \xkn  ti*- 
cution,  231  ;  it  may  be  shown  Id  be  cfn- 
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neons,  ib. ;  what  law  expenses  ma^  not  be 
included  in  it,  ib. ;  diligence  at  the  instance 
of  cashier  or  other  ofiicer  of  the  bank  is 
competent  when  officer  named,  ib. ;  it  is 
competent  to  accmnulate  interest  annually, 
ib. 
Bond  €f  caution  J  see  Caution,  Bond  of. 
■  of  corroboration — its  purpose,  236 ; 
form  of  ubli^tory  clause,  237  ;  it  may  be 
sued  on  without  producing  the  original 
bond,  ib. ;  is  void,  granted  within  sixty 
days  of,  or  during,  bankruptcy,  t6. 

for  the  due  discharge  or  an  office,  231 ; 

cautioner  is  liberated  by  neglect  of  the 
principal  in  applying  checks  to  the  official, 
lb.  ;  or  by  a  change  of  arrangements 
whereby  greater  responsibility  is  incurred, 
232  ;  obligation  of  cautioner  is  terminable 
at  his  discretion,  233  ;  all  the  cautioners 
must  consent  to  a  change  of  arrangements, 
ib. ;  what  is  necessary  to  substitute  new 
cautioner,  ib. ;  form  of  deed  for  accom- 
plishing substitution,  ib. 

English  penal,  its  nature,  194. 

of  interdiction,  see  Interdiction, 

for  marriage  brocage  cannot  be  en- 
forced, 50. 

personal — its  histoiy  involved  in  that 

of  usury,  192 — see  Usury;  first  form  of, 
called  "The Ticket,"  196;  moveable  bond 
succeeded,  ib. ;  the  bond,  on  introduction 
of  clause  of  annual-rent,  became  herit- 
able, 196 ;  when  it  was  heritable,  before 
term  of  payment,  ib. ;  heritable  after 
term  of  payment,  ib. ;  bonds  secluding 
executors  are  heritable,  ib,,  201 ;  and  re- 
quire to  be  taken  by  service,  793 ;  now 
bonds,  with  clause  of  annual-rent,  are 
moveable,  unless  (1.)  containing  obligation 
to  infeft,  or  (2.)  secluding  executors,  196; 
but  remain  heritable,  ^oad  fiscum,  ib, ; 
and  not  subject  to  claims  of  wife,  jure 
rtUctcB,  or  husband,  jure  mariti,  tb. ;  if 
husband  die  before  term  of  payment,  widow 
has  right  to  her  jim  relictas  in  bonds  bear- 
ing a  clause  of  interest,  201 ;  such  bonds 
cannot  be  assigned  on  deathbed,  245 ; 
debts  bearing  interest  ex  lege  never  were 
heriUble,  197. 

"        clauses  of:   1.  Narrative,  197; 

designation  of  granter,  ib. ;  exception 
non  numerates  pecunim  renounced  b^ 
acknowledging  receipt,  ib. ;  2.  The  obit- 
aation  of  borrower,  198  ;  order  of  liabi- 
nty  of  liorrower's  representatives,  ib.,  see 
Discussion;  meaning  of  "  successors  "  in 
this  clause,  200  ;  the  sum  in  the  bond  is 
the  amount  owing,  ib. ;  interest  to  term  of 
payment  may  be  added  to  sum,  ib, ;  credi- 
'  tor's  name  must  be  inserted,  ib. ;  bond 
.  will  descend  to  creditor's  executors  though 
tiiev  be  not  mentioned  in  it,  ib. ;  executor 
will  succeed  though  "  heirs  *'  only  named, 
A. ;  to  "  heirs-m^e  **  excludes  executors, 
.  A. ;  efiect  of  clause  of  interest  in  chang- 
^^iDg  character  of  the  bond,  201 ;  3.  Date 
[^payment,  formerly  at  a  very  short  in- 
^terval,  202  ;  common  practice  as  to  date, 
'  A. ;  4.  The  penalty,  its  original  purpose, 
;  Ite  present  purpose,  ib. ;  is  restricted  to 


the  amount  of  expenses  incurred  in  en- 
forcing payment,  ib. ;  Court  will  not  sup- 
ply penalty  where  omitted,  203 ;  penalty 
incurred,   upon  placing  the  bona  upon 
record,  A. ;  the  penalty  recoverable  is  the 
expense  of  diligence  and  other  proper  ex- 
penses, ib, ;  penalty  is  additional  to  prin- 
cipal debt,   204;    5.  Interest — terms   of 
clause  for  payment  of  interest,  ib. ;  what 
was  legal  interest,  ib, ;  now  the  rate  should 
be  specially  stipulated,  ib, ;  legal  interest 
still  interpreted  to  mean  five  per  cent.,  ib, ; 
exigible  from  term  stipulated,  ib, ;  if  debt- 
or refuse  to  pay,  he  is  liable  in  interest 
on  interest,  205  ;  what  interest  allowed  by 
Court,  ib, ;  cases  in  which  accumulation 
of  interest  takes  place,  ib. ;  meaning  of 
words,  "yearly,  termly,  and  continually," 
ib. ;   interest  runs  de  die  in  diem,  tb. ; 
Court  will  award  interest  where  not  stipu- 
lated, if  it  appears  proper,  206  ;  6.  Clause 
of  consent  to  registration,  see  Registra- 
tion; 7.  Testing  clause,  see  Testing ilause. 
Bond,  personal — substitute  in,  can  talce  with- 
out service,  793  ;  substitute  called  second 
must  prove  failure  of  first  by  service,  ib, ; 
but  in  bonds  secluding  executors,  service  is 
required,  ib. ;  general  service  carries,  797. 

variations  in — 1.  Arising  from 

character  of  the  debtor:  (1.)  Bond  by  a 
tutor,  see  Tutor ;  (2.)  By  a  minor  and  his 
curators,  sec  Minors;  (3.)  By  a  factor, 
see  Factor  ;  (4,)  By  trustees,  see  Trust ; 
(5.)  By  bnrgns  and  incorporations,  sec 
Burgh-royal:  2.  Arising  from  the  char- 
acter of  the  creditors — form  of  bond  when 
creditors  in  bonds  act  for  others  in  capa- 
cities before  named,  210. 

to  one  in  liferent,  and  others  in  fee, 

210. 

—  by  more  than  one  person^ — obligants 
bound  simply  or  "  coiyunctly  "  have  the 
benefit  of  division,  and  are  only  liable  pro 
ratd,  211  ;  where  one  obligant  becomes 
bankrupt,  the  others  are  liable  for  his 
share,  212;  when  obligants  are  bound 
"  severally,"  or  as  "  full  debtors,"  or  "  co- 
principals  and  full  debtors,"  each  is  liable 
for  the  whole,  ib. ;  they  are  bound  sever- 
ally, though  not  expressed,  when  the  ob- 
ject of  the  obligation  is  not  divibible,  ib. ; 
but  when  converted  into  damages  for  non- 
performance, division  takes  place,  ib. ; 
co-partners  are  bound  in  solidvm,  ib. ; 
where  obligants  bound  pro  ratd,  they 
have  a  claim  of  mutual  relief,  213  ;  when 
one  obligant  has  paid  his  share  he  may 
call  upon  the  others  to  pay  their  shares, 
ib. ;  creditor  may  exact  payment  from  any 
one  where  they  are  bound  conjunctly  and 
severally,  ib. ;  when  one  has  paid,  he  can- 
not defeat  the  right  of  the  others  to  have 
the  debt  equalized,  ib. 

by  principal  and  cautioners — ^rules  for 

framing,  224 ;  observations  upon  the 
styles,  226.  See  Cautioners;  Cautionary 
obligations  ;  Discussion,  hen* fit  of. 

-—of  presentation — its  purpose,  301 ;  must 
be  in  writing,  302  ;  its  terms,  ib, ;  obliga- 
tion to  present  mustbe  punctually  attended 
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to,  »6.;  notice  most  be  given  to  creditor 
of  the  debtor*s  surrender,  303;  death  or 
sickneiM  of  debtor  frees  the  obligant,  t&. ; 
obstacles  arising  from  the  debtor  s  acts  do 
not  liberate  obhgant  in  bond,  t&. ;  or  from 
his  subsequent  apprehension,  ib, ;  oblig^ant 
has  no  relief  against  a  cautioner,  304. 
Bond  of  provision,  does  not  require  delivery, 

179. 
_.  of  relief,  its  object,  235  \  its  form,  ih. ; 
how  construed,  236;  to  give  holder  the 
privileges  of  cautioner  it  must  be  inti- 
mated, ib. ;  it  will  be  sustained  notwith- 
standing errors  in  reciting  principal  deed, 
236. 
Bond  and  disposition  in  security,  see  JETeri- 

table  securities. 
Bond,  heritable— first  substitute  can  take 
under,   without  service,  when  not  com- 
pleted by  sasine,  793.     See  Heritable 
securities. 
Books  of  Council  and  Session,  see  Begisitra- 

tion. 
Bottomry  bond,  see  Ships. 
Bounding  charter,  543  ;  its  effects,  ib.  et  seq. 

See  leu- Charter, 
Breve  teetatum,  529  ;  is  the  foundation  of  the 
charter,  ib, ;  used  the  past  tense  as  being 
a  certificate  after  investiture,  537. 
Bribe,  obligations  by  way  of,  cannot  be  en- 
forced, 59. 
Brief,  see  Service, 

Burdens,  real,  how  made  effectual  against 
third  parties,  603,  see  Chnditions  of  feu ; 
may  be  referred  to  as  already  on  record,  641 . 
—  public,  what  obligation  by  superior  to 
relieve  of,  includes,  606 ;  clause  exempt- 
ing vassal  from  all  taxes,  ib. 
Burgage  property — symbols  for  infeftment 
in,  573 ;  courtesy  extends  to,  675 ;  and 
terce,  672  ;  can  be  entailed,  732 ;  former 
method  of  transmission,  834;  clauses  of 
disposition  inter  vivos,  835;  disponee's 
right  completed  by  resignation  and  sMine, 
ib. ;  towD-clerk  acts  as  notary,  ib. ;  pro- 
cedure when  town-clerk  to  be  infeft,  ib. ; 
conveyance  of  personal  right,  ib.\  who  may 
give  sasine  when  there  are  no  town-clerks 
or  magistrates,  836;  registration  of  sa- 


sines,  ib. 


conveyance  under  new  forms,  836 ; 
clauses  of  disposition,  U>. ;  mode  of  infeft- 
ment  under  new  form,  tb. ;  provisions  of 
Titles  to  Land  Act,  1860,  as  regards  bur- 
gage subjects,  837  ;  rights  of  town-clerks 
to  Tees  reserved,  ib. ;  town-clerk  may  now 
infeft  himself,  ib, 

transmission  to  heirs,  manner  of, 

838 ;  instrument  of  cognition  and  sasine, 
ib.;  entrv  more  burgi  exempted  firom 
Service  of  Heirs  Act,  w, ;  no  composition 

{)ayable,  ib, ;  heir  is  not  universally  liable 
)y  entering  iu  this  way,  ib.\  entry  is 
sometimes  by  precept  of  dare  constat,  ib. ; 
entry  by  special  service  before  magistrates, 
ib.;  cognition  is  personal  to  heir,  ib.; 
general  service  necessary  to  take  up  an 
unexecuted  precept,  839 ;  entry  by  pre- 
cept of  dare  constat  or  special  service 
authorized   by  Titles  Act  of  1860,  ib.  ; 


were  formerly  exempt,  hot  are  now  sob- 
ject  to  terce,  ib. ;  lands  held  feu  of  msgii- 
trates  were  never  exempt,  ib. ;  what  Ittdk 
can  hold  bui^age,  S40. 
Burgage  tenure,   522;  definition  o^  8^; 
watching  and  warding  are  inherent  ser- 
vices in,  though  not  specified,  A. ;  pro- 
prietors are  Crown  vassals,  ib. ;  eotrv 
trom    Crown  incompetent   while   b8r|n 
subsists,  ib. ;  stipulation  of  feu-doty  is 
burgaee     subjects     incompetent,    840; 
ground  renta  may  be  stipoli^ed  for,  A. 
Burgh  records — competent  to  register  osh 
subjects  held  burgage  in,  541,  584 ;  sib- 
jects  held  feu  of  magistrates  regislered  m 
register  of  saaines,  w. 
Bur^-royal,  erection  of,  8^ ;  chsiter  of 
erection  requires  no  eaainey  i&. ;  reqniivfl 
no  renewal,  ib. ;   and  is  not  sulJMt  U> 
casualties,  ib. 

— -  bond  by.  Act  of  Council  is  fir* 

required  to  enable  corporation  to  boniv 
money,  209 ;  by  whom  bond  is  grsnted,  A.; 
bond  is  good  against  soccesnrs  ia  o6ot 
of  retiring  officers,  ib. ;  magistrates  iuy 
grant  feu>rights  to  be  holden  of  tkea- 
selves,  840 ;  but  not  without  an  Act  of 
Council,  t&.  ;  sale  of  property,  ib.\  csn 
magistrates  convey  otherwise  tksn  by 
feu  ?  ib. 
Buvin^  of  pleas  prohibited  onder  sanctioBaf 
deprivation  to  Members  of  College  of  Jof- 
tice  and  others,  52. 

Capacitt  to  make  deeds,  29.    See  Duit. 

Caption — Form  of  letters  of  caption,  Vfi : 
they  are  now  practicidly  snperseded,  l^ 
See  Personal  THUgemee  Ad,  Dd)lor. 

Cash-credit,  see  Bond  for  CoMk-credH. 

Casualties  of  superiority,  511,  523 ;  cssbsI- 
ties  now  abolished,  524 ;  casualties  itiG 
exigible,  ib.  See  Inritaney,  Xou-eMri. 
BeUef,  Composition. 

Caution,  bonds  of — rules  for  framing,  iH. 
effect  where  bound  simply  or  conjiuKtlr, 
ib. ;  where  bound  conjunctly  and  teverslly. 
ib, ;  as  co-priuf:ipal  and  full  debtor,  i^ . 
beneficium  ordinis  requires  to  be  ttipo- 
lated  ior,  225  ;  effect  of  jus  cedemdarm 
actionum,  ib.\  expiraticm  of  cautioner^ 
obligation,  i^. ;  the  henefidwn  divisiamt 
may  be  renounced,  ib. ;  septennial  hautS' 
tioi)  cannot,  ib. ;  observations  on  the  stykf 
of,  ib.  226. 

solemnities  of,  227  ;  strict  obsen- 

ance  indispensable,  ib. ;  writing  oecettan 
to  their  constitution,  ib. ;  they  most  U 
executed  in  legal  form,  ib. 

Cautioners — meaning  of  terms  "  principsl" 
"cautioner,"  and  ''bene/ieium  crtbmk* 
213 ;  were  formerly,  but  are  not  now,  en- 
titled toWnefitofdiscumon,  diSU;  ac- 
less  stipulated,  ib. ;  creditor  mar  prooeed 
aptinst  principal  debtor  and  cautiocer,  or 
either,  to. ;  cautioner  ad  factym  ^rcrtta»- 
dum  not  liable  till  principal  di»cii«ed, 
215;  might  formerly  be  sued  sepsrsfieij 
for  their  respective  shares,  ib.:  are  i«t 
bound  by  an  obligation  unless  tk 
principal  debtor  has  signed  it,  216 :  sm 
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where  they  sign  in  reliance  upon  another 
who  has  been  discharged,  ib.;  efifect  of 
principal  debtor's  signature  being  foreed, 
228 ;  distinction  as  to  this  between  judicial 
and  extrajudicial  bonds  of  caution,  ib. ; 
jv$  cedendarum  actianum^  ib.   225 ;   if 
principal  debtor  be  discharged,  cautioners 
cannot  be  sued,  ib. ;  their  objection  is  cut 
off  if  they  consent  to  his  discharge,  t&. ; 
they  are  not  released  when  he  is  discharged 
from  sequestration,  ib, ;  formerly,  if  one 
cautioner  was  discharged,  creditor  lost  re- 
course against  the  others  for  his  share,  ib, ; 
now,  if  one  be  discharged  without  consent 
of  the  rest,  they  are  all  discharged,  tb.  ; 
or  if  creditor  refuse  payment  when  ten- 
dered, 217  ;  or  if  creditor  enter  into  illegal 
agreement  to  their  prejudice,  ib, ;  or  if  the 
debt  be  allowed  to  prescribe,  ib, ;  or  if 
debtor  be   liberated   after  imprisonment, 
tb. ;  debtor  may  be  liberated  after  appre- 
hension without  discharging  cautioners, 
ib, ;  they  are  freed  if  creditor  discharges 
or  neglects  to  perfect  any  security,  ib. ; 
or  if  conditions  of  principal  obligation  are 
varied  without  their  knowledge,  ib, ;  or  if 
creditor  grant  indulgence  or  delay,  218  ; 
but  mere  inactivity  of  creditor  will  not 
liberate  them,  i&. ;  giving  of  time  to  heir 
of  line  does  not  free  neir  of  provision,  ib. ; 
they  are  freed  if  creditor  be  chargeable 
witn  misrepresentation,  ib, ;  they  cannot 
be  liable  for  claims  which  p  -incipal  debtor 
can  resist,  ib, ;  they  are  not  liable  beyond 
terms  of  obligation,  ib. 

Cautioner  (con/ inw«i)— right  of  relief,  219  ; 
they  have  cKtio  mandati  against  principal 
debtor — (1.)  on  being  distressed,  or  (2.)  on 
making  payment,  ib, ;  may  sue  debtor  for 
relief  after  term  of  payment,  ib. ;  or  where 
debtor  vergensad  inopiam,  tb, ;  where  they 
have  an  onerous  assignation  of  debt  they 
can  use  the  creditor's  rights  of  recovery, 
ib. ;  are  entitled  to  be  freed  from  all  ex- 
penses, as  well  as  debt  and  interest,  ib. ; 
have  no  relief  if  the  principal  debt  be  in- 
curred for  their  benefit,  ib, ;  or  if  they  pay  a 
debt  not  due  by  the  principal  debtor,  Q>. ; 
creditor  is  bound  to  assign  grounds  of  debt 
to  obligant  who  makes  payment,  220 ; 
cautioner  to  a  tack  who  pays  the  rent  is 
entitled  to  assignation  of  hypothec,  ib, ; 
creditor  cannot  be  compelled  to  assign 
where  he  holds  the  obligation  for  two 
debts  and  only  one  is  paid,  ib. ;  but  not  if 
the  second  loan  be  posterior  to  that  for 
which  cautioner  is  bound,  ib, 

■IN  right  of  relief,  inter  ee — one  cannot  sue 
the  others  until  he  make  payment,  220 ; 
cautioner  suing  a  co-obligant  liable  to  the 
same  objections  as  the  creditor,  ib, ;  a  new 

'  cautioner  can  only  claim  total  relief  where 
he  became  bound  at  the  request  of  original 

\    cautioners,  ib.;  they  must  communicate 

^  a  share  of  any  security  which  they  have 
obtained,  221 ;  where  they  are  bound  for 
different  sums  they  are  not  corret,  and  need 
not  communicate  benefit  of  securities,  ib, ; 
they  may  retain  securities  ^ven  by  third 
parties,  w, ;  rules  upon  which  claims  are 


regulated  upon  the  bankruptcy  of  a  co- 
obligant,  ib. 

Cautioner  {continued) — prescription  of  their 
obligations,  septennial  limitation,  222  ; 
this  operates  a  complete  extinction,  ib. ;  to 
whom  it  is  available,  ib, ;  cannot  be  re- 
nounced, ib. ;  when  cautioners  have  a  bond 
of  relief  it  must  be  intimated,  223  ;  excep- 
tions from  Act  1695,  c.  5,  ib.;  Act  does 
not  apply  where  all  equally  liable,  ib. 
nor  to  bond  of  corroboration  or  collateral 
obligation,  ib. ;  nor  to  judicial  cautioners 
or  cautioners  for  fulfilment  of  an  ofiBce,  ib. ; 
nor  cautioners  ad  factum  prc^ntandum^ib. ; 
nor  to  foreign  deeds,  ib, ;  nor  to  claim  of 
cautioners,  inter  ae,  224. 

Cessio  bonorum — when   introduced  among 
the  Romans,  281. 

Chancery  Precept,  its  purpose,  830  ;  old 
form  of  precept,  ib. ;  could  not  be  used 
subsequent  to  term  after  date,  ib.;  new 
form,  831  ;  may  proceed  on  production  of 
general  service,  ib. ;  may  be  combined 
with  charter  of  confirmation,  ib. ;  now 
operates  confirmation,  ib. 

when  granted  by  Prince  or  Steward  of 

Scotland,  831. 

writ  of  dare  constatt  heir  may  require 


Crown  to  grant,  832. 

Charge,  general  and  special,  see  Adjudica- 
tion in  implement. 

see  Execution  of  Charge, 

on  Extract  Registered  Decree — where 

debtor  abroad,  290;  warrant  is  inserted 
in  decree,  291  ;  may  be  at  instance  of  au 
assignee,  ib. ;  provisions  with  this  view, 
ib. ;  may  proceed  on  Sheriff-Court  decrees, 
ib. ;  warrant  of  concurrence  may  be  ob- 
tained, 292  ;  nature  of  objections  to  war- 
rant repelled,  ib.;  different  where  essential 
part  has  been  vitiated,  i&. 

Execution  of — See  Execution  of 


CJiarge. 

Charter-party,  see  Ships. 

Charters,  original — onginal  control  charters 
by  progress,  see  JPeu  charter;  original 
charters  not  now  granted  by  Crown,  531 ; 
exception,  ib. 

Charters,  Crown,  former  practice  in  exped- 
ing,  825  ;  formerly  proceeded  upon  a  sig- 
nature, ib. ;  warrant  from  vassal  necessaiy, 
ib. ;  mode  of  completing  right  by,  ib, ; 
requisites  of  signature,  tb. ;  clauses  of  sig- 
nature of  resignation,  826 ;  and  of  confir- 
mation, t6. ;  where  name  of  lands  was 
changed,  ib.;  reddendo  nijght  be  split, 
where  not  indivisible,  ib. ;  effects  of  clause 
of  Barony,  827 ;  former  mode  of  expeding 
signatures,  ib. ;  precept  under  the  signet, 
ib. ;  sealing,  etc.  of  charter,  ib, 

modem  practice  under  Crown 

Charters  Act — signatures  and  precepts 
abolished,  828 ;  also  resignation,  625 ; 
procedure  under  the  Act,  828 ;  clause  of 
novodamust  829,  see  Chancery  Precept; 
formerly  all  Crown  grants  were  in  Latin, 
now  in  English,  832 ;  terms  on  which 
Crown  vassals  are  entered,  ib. ;  seals  need 
not  be  appended,  830. 

Crown  writs  under  Titles  to  Land 


I 
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Act,  829 ;  same  procedure  as  in  applying 
for  a  charter,  tb. ;  writ  signed  by  presen- 
ter of  signatures,  ib. ;  who  transmits  it  to 
Chancery,  ib. ;  particulars  entered  in  re- 
gister of  confirmations  and  resignation, 
S. ;  effect  of  writs,  t&. 

Charters,  Crown  (continued) — writ  of  inves- 
titure, 830. 

date  of  sealing  determines  priority 

in,  833  ;  how  preferences  now  determined, 
ib. ;  competition  of,  ib. ;  may  be  applied 
for  at  any  period  of  the  year,  ib. 

Charters  by  procuress  contain  no  warrandice, 
627.  See  Entry  with  superior ^  Confir- 
mation^  Bengnatian,  Completion  of  title. 

Cheques,  see  VrafU. 

Children,  Statutes  regulating  labour  of,  in 
fiEurtories,  393. 

Church  Property— allodial,  516. 

Cflare  const€U,  Frecept  of— definition,  805; 
superior  cannot  enter  any  one  but  the  heir, 
ib, ;  its  effects,   t6. ;   it  forms  a  title  of 

Erescription,  ib. ;  and  does  not  subject 
eir  in  universal  representation,  ib. ;  debts 
of  ancestor  unentered  three  vears  in  posses- 
sion not  excluded  by,  ib. ;  character  of  heir 
need  not  be  rigidly  accurate,  ib. ;  may  be 
reduced  by  a  nearer  heir  within  forty  years, 
806;  infeftment  before  Lands  Transference 
Act  could  not  be  taken  after  death  of  su- 

Serior  or  of  the  heir,  ib. ;  now  valid  after 
eath  of  superior,  ib. ;  its  form,  ib, ;  now 
operates  confirmation,  ib. ;  may  be  re- 
corded in  register  of  sasines,  ib, 

writ  of  its  form  and  effect,  806 ;  may 

be  recorded  in  register  of  sasines,  ib. 

Codicil,  definition  of,  478. 

Coguition  and  sale — form  of  summons  at  the 
instance  of  a  pupil  and  his  tutors,  782 ;  sale 
can  only  be  in  cases  of  urgeut  necessity,  ib. 

Cognition  and  sasine,  instrument  of,  838 ; 
see  Burgage  property. 

Chgnitionia  causa,  decree,  789. 

Colliers  and  Salters,  formerly  bound  to  per- 
petual service,  61 ;  now  free,  ib. 

Comitas  legum,  see  Foreign  deeds. 

Commission,  see  Factory. 

Common  Agent  in  process  of  ranking  and 
sale,  776 ;  his  duties  and  liabilities,  780 ; 
cannot  purchase  the  subjects,  777. 

Company,  see  Copartnery, 

Compensation,  see  Discharae. 

Completion  of  disponee's  title — in  case  of  an 
am^diKposition,  by  resignation  infavorem, 
and  charter,  625,   et  seq.'—wt  Besigna- 
tion,  iharter  of,  and  writ  of;  recording 
of  disposition    and  writ    complete**  the 
right,  628  ;  recording  of,  does  not  operate 
double    infeftment,   t^. ;    ease  in   which 
charter  still  expedient,  ib. ;  vassaVs  title 
not  complete  without  infeftment,  ib. ;  dis- 
ponee*s  right  not  complete  till  sasine,  ib. ; 
completion  of  title  by  confirmation,  629  ; 
superior  may  be  compelled  to  grant  char- 
ter of  confirmation,  630,  see   Confirma- 
tion,  charter  of;   disposition  de  me  is 
completed  by  sasine,  637  ;  or  by  recording 
charter,   ib. ;    disponee   having  acauired 
by  disposition  a  me  vel  de  me,  completion 

of  title,  where  disponer  publicly  infeft, 


648  ;  if  infeft  base,  a  mid-€uperiorityex- 
iste  before  confirmation,  ib.;   only  bo^i 
fide  conveyance  from  disponer  can  defeat 
right  of  disponee  to  expede  public  infeft- 
ment, 649 ;  disponee  fimdus  by  dispos- 
tion,  ib. ;  and  his  heir  cannot  be  compelled 
to  enter,  ib. ;  where  disponer  infeft  hnt, 
650  ;    manner  of  completing  titJe,  A. ; 
charter  of  resignation  and  coofiimslioB, 
651 ;  now  superseded,  ib. ;  by  coofirsM- 
tion  only,  ib,  ;^  where  acquired  dispositiom 
and  assignation,    by  sasine  oo  charter, 
655 ;  by  resignation  or  confiimatioo  whefB 
author  publicly  infeft,  ib. ;  where  gruter 
of  precept  infeft  base,  A. ;  where  partr  ii 
whose  favour  precept  of  sasine  ^;raDt«l  ii 
dead,  title  must   be  dedaced  m  taaioe, 
656;  in  instruments  of  resignation  od 
remanentiam,  ib.;  and  adfaSortm,  657  ; 
in  charters  of  resignation  since  InfeftuKut 
Act  deduction  usual,  ib, ;  new  forms  oj 
disposition  and  agsigntxtion,  658;  hem 
assignee's  title  completed,  1.  when  aaif- 
nation  separate,   659  ;  when  written  od 
deed,  ib. ;  disposition  by  heir  wiemtertd, 
661 ;  real  rignte  from  parties  having  onlj 
personal  title,  662  ;  liable  to  be  defeated 
if  author   die  without    completing  Ui 
right,  ib. ;  on  disposition  from  superior 
to  vassal,  664 ;  mode  of  oonsolidatioD,  A. ; 
where  vassal's  title  not  public  he  mart 
confirm  before  consolidating  A. ;  title  of 
trustees  under  provisions'of  Titles  to  Land 
Act,  how  completed,  723  ;  of  judicial  Ak- 
tor  under  do.,  718 ;  mode  of  compJetiof 
title  of  a  purchaser  under  a  ranking  sm 
sale,  778 ;  mode  of  completing  title  of  • 
trustee  in  a  sequestration,  784  ;  coapfe- 
tion  of  adjodger's  title,  876,  see  SetpiSh 
tration ;  Adjudication  in  implemenL 
Composition  payable  by  a  singular  succeswr, 
525,  815 ;  consists  of  a  year's  rent,  il.: 
but  only  rent  received  by  vasaa],  ib. :  dif- 
ference   between    composition    and  fiie 
payable  by  an  heir,   813;  decisioni  re- 
garding, 526 ;  provided  fur  by  the  rtd- 
dendo,  553 ;  taxation  of,  526,  553.    See 
Entry  with  superior. 
Conditio  si  sine  Meris,  462,  479,  499. 
Conditions,  effect  of  impossible,  in  deedi, 
59 ;  in  testaments,  483. 

cf  feu — ^what  conditions  competnt, 

600 ;  servitudes,  ib, ;  clause  of  pre-enpboo 
competent,  i&. ;  where  intenoed  to  biid 
parties  with  mere  personal  title,  ib. :  icwt 
enter  sasine  to  be  effectual  against  siago- 
lar  successors,  601  ;  clause  «  labinfeius- 
tion,  t^. ;  what  conditions  peraotul  to 
vassal  and  what  transmit  against  singuUr 
successors,  ib.  ;  when  conditioa  implici 
permanency  it  transmits,  602 ;  bring 
qualification  of  grant  stipulated  if  graa- 
ter,  f^. ;  irritancea  in  feu  rights  differ  from 
those  in  entails,  ib. ;  eflfect  of  clause  of 
irritancy,  603;  how  enforced.  A.;  con- 
ditions made  real  are  eflectoal  aniast 
third  parties  by  insertion  on  recora,  ik : 
how  this  is  secured,  ib. ;  effect  of  ckast 
of  direction,  604 ;  reference  to  oooditkM 
in  sasine  insufficient,  ib. ;  may  be  nienei 
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to  in  [subsequent  transmissions,  ih. ;  con- 
dition that  superior's  agent  shall  pass  in- 
infeftment,  605 ;  and  prepare  deeds  in 
subsequent  transmissions,  ib. ;  conditions 
in  favour  of  vassal^  606 ;  obligations  to 
relieye  of  public  burdens  to  be  efifectual 
must  be  very  precise,  ib. ;  what  it  in- 
cludes, ib,  ;  clause  exempting  vassal 
from  all  burdens,  ib, ;  composition  may 
be  taxed,  ib* ;  superior's  rights  may  be 
renounced,  607  ;  how  renunciation  made 
effectual  against  singular  successors  in 
Buperiority,  ib. ;  part  of  deed  in  which 
conditions  inserted,  ib. 

Confirmation  of  Executors — its  purpose,  484; 
mode  of  completing  title  by  confirmation, 
ib.  \  confirmation  of  a  testament-testamen- 
tary, ib.  ;  of  a  testament'dative,  ib, ; 
where  expede,  ib. ;  order  of  preference  to 
office  of  executor,  485  ;  procedure  in  con- 
firmation of  executors-dative,  ib. ;  and  of 
executors-nominate,  486  ;  executors-da- 
tive must  find  security,  ib.  ;  what  con- 
stitutes executor's  title,  ib. ;  additional 
inventory,  487 ;  inventory  must  contain 
the  whole  estate,  ib. ;  personal  property  in 
England  may  be  continued  in  Scotland, 
ib,  ;  confirmation  unnecessary — 1.  to  give 
title  to  jus  relictas  and  legitim,  ib, ;  2. 
where  executor  is  in  possession,  ib, ;  3. 
where  special  assignation  by  deceased, 
ib. ;  4.  where  debtor  willing  to  pay,  ib. ; 
5.  to  vest  the  right,  ib. ;  6.  to  sue  for  a 
doubtful  claim,  489 ;  a  creditor  of  de- 
ceased may  obtain  confirmation,  ib. ;  pro- 
cedure in  confirmation  of  executor-credi- 
tor, i&.   See  JSxecutor,  I/xeeutor- Creditor. 

Confirmation,  transmission  of  laud  perfected 
by,  609. 

charter  of,  629  ;  superior  may  be  com- 
pelled to  grant,  ib. ;  its  history,  630  ;  old 
form,  631 ;  new  form,  ib, ;  effect  of  confir- 
mation before  sasine,  632  ;  sasine  must  be 
infaillibly  specified  in  charter,  633  ;  con- 
firmation operates  retro,  ib, ;  what  cattu- 
alties  supenor  can  demand,  ib. ;  validates 
titles  of  deceased  party,  634 ;  mid-impe- 
diment prevents  retroactive  effect,  ih. ; 
effect  wnere  mid-impediment  is  a  base 
right,  ib. ;  accresces  to  every  prior  infeft- 
ment,  ib. ;  effect  of  confirmation  where  no 
holding  expressed  in  deed,  ib.  note  ;  cri- 
terion of  preference  in  cont|>eting  confir- 
mations, ib, ',  effect  of  confiruiing  snbfeu, 
635 ;  effect  of  clause  salvo  jure  cvjvslibet, 
635.  See  Entry  with  superior,  Comple- 
iion  of  title. 

Confirmation,  Writ  of— its  form,  633 ;  is 
written  on  deed  confirmed,  ib.  ;  when 
Tassal  entitled  to  demand  writ,  ib. ;  con- 
firms all  prior  deeds,  ib. ;  must  be  tested, 

;  ■  ib. ;  stamp-duty  on,  t6.    See  Charter  of 
confirmation. 
^usion,  see  Discharge. 
ijugal  Rights  Act,  Provisions  of,  36,  39. 
8ee  Married  women. 

nest — definition,  440,  688  ;   power   of 
'  distribution  implied  in  provisions  of,  ib. ; 
jus  crediti  of  heirs  in  regard  to,  ib, 
ntera    to    deeds,  534 ;   effect   where 


consenter  has  in  reality  radical  right,  t6. ; 
rules  for  obtaining  consents,  535.^ 

Consideration,  see  Bond,  personal;  Fev^ 
charter;  Cause  of  granting,  etc 

Consolidation  of  property  with  superiority, 
see  Resignation  ad  remanenttam;  by 
resignation  ad  remanentiam,  664;  by 
prescription,  665. 

Constitution,  summons  of,  see  Adjudication. 

Consuetudinesfeudorum,  BeeFeudorumCon- 
suetudines. 

Contract  of  marriage,  see  Marriage  Con- 
tract. 

Contravention,  see  Entail. 

Conveyance,  see  Disposition,  Trankmission, 
Registration, 

Copartnery — subscription  of  cautionary  obli- 
gations by  a  company,  as  such  not  bind- 
ing, 229 ;  subscription  by  the  company 
and  all  the  partners  held  to  constitute  one 
obligation,  t6. 

a  company  cannot  hold  heritage,  47, 

429 ;  mode  of  obviating  this,  47,  429 ; 
may  hold  a  lease  socio  nomine,  867 ;  pro- 
visions of  Joint-Stock  Companies  Acts, 
see  Corporation. 

diligence  against  company   sufficient 

warrant  to  charge  individual  partners 
though  not  named,  292  ;  diligence  may 
proceed  at  instance  of  company  though 
no  partners  be  named,  293 ;  different 
where  the  firm  is  descriptive,  ib. 

constitution  q/^— writing  is  not  neces- 
sary, 421 ;  may  be  proved  by  facts  and 
circumstances,  ib. ;  partners  must  have 
legal  capacity  to  contract,  ib. ;  cannot  be 
constituted  by  one  partner,  422. 

contract  o/*— dennition  and  effects  of, 

421  ;  forms  a  separate  persona  in  law, 
i6. ;  definition  of  business  limits  the 
powers  of  the  partners  to  bind  one  another, 

422  ;  purpose  of  copartnery  must  be  legal, 
ib. ;  if  informal,  it  may  be  validated,  ret 
interventu,  ib, 

powers  and  liabilities  of  partners ; 

each  partner  binds  the  company  by  sub- 
scribing the  firm,  423  ;  but  only  in  trans- 
actions in  the  line  of  company's  business, 
ib. ;  the  other  partners  are  liable  or  such 
transactions,  if  the  company  has  notice 
of  them,  and  does  not  disclaim  them,  424  ; 
one  partner  cannot  bind  the  others  by 
extraordinarjr  acts,  ib. ;  a  company  can- 
not sue  a  criminal  complaint,  tb. ;  nor  be 
sued  for  damages  arising  from  the  com- 
plaint, ib. 

title  to  sue  and  defend,  debts  must  be 

constituted  against  the  company  before 
the  partners  can  be  subjected,  424  ;  when 
BO  constituted  individual  partners  may  be 
sued  without  calling  the  company,  ib. ;  all 
the  partners  must  be  called  when  debt  is 
to  be  constituted  against  a  dissolved  or 
bankrupt  company,  ib. ;  mercantile  com- 
pany with  proper  firm  may  sue  by  that 
nrm,  425 ;  joint-stock  company  with  de- 
scriptive firm  may  sue  in  name  of  firm 
and  three  partners  or  manager  specially 
authorized,  ib, ;  banking  companies  may 
sue  by  manager,  ib. 
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Copartnery  {continued^  —  rights  and  lia- 
bUitiea  of — company  is  not  liable  for 
partner's  private  obligations,  425;  it  is 
entitled  to  profit  arising  from  funds  en- 
gaged by  a  partner  in  a  separate  adven- 
ture, ib. ;  no  mutual  liability  among 
partners  for  deficiency  in  qualifications, 
429  ;  partner  cannot  substitute  another  in 
his  room  unless  empowered  by  contract, 
ib. ;  property  is  vested  in  company  as 
separate  persona^  ib. ;  and  is  moveable 
quoad  succession,  ib. ;  a  company  is  bound 
to  give  a  proportional  share  of  profits  to 
beneficiaries  under  a  trust,  whose  funds 
have  been  in  its  hands  contrary  to  in- 
structions of  testator,  721 ;  where  one  of 
the  partners  is  a  trustee,  are  the  others 
liable  to  communicate  profits  made  by 
them  with  trust-funds,  ib, ;  how  property 
is  attached,  430,  see  Arrestment. 

capital  stock  of- — ^its  amount  is  the  sum 

which  each  partner  can  be  called  to  con- 
tribute, 426 ;  a  partner  may  be  required 
to  contribute  more  than  his  share  to  make 
good  claims  of  third  parties,  t6.  j  it  can- 
not be  increased  without  the  consent  of 
all  the  partners,  427  ;  proportions  of  each 
partner  must  be  stated,  otherwise  they 
will  be  liable  equally,  ib. 

—  division  of  profits  is  presumed  to  be 
proportional  to  shares  of  capital,  427 ; 
stock  and  profits  presumed  to  be  equal 
unless  the  contrary  be  proved,  tb. ;  equality 
is  not  necessarily  implied  from  silence  of 
contract,  428  ;  when  a  partner  is  exempt 
from  loss,  he  is  still  liable  in  a  question 
with  third  parties,  t6. ;  a  partner  is  a  cre- 
ditor for  what  he  contributes  beyond  his 
share,  429. 

endurance  of—if  no  period  fixed,  con- 
tract may  be  terminated  at  pleasure  of  any 
partner,  425 ;  but  he  must  give  reasonable 
notice,  426 ;  death  of  partner  terminates 
it  unless  otherwise  provided,  ib. ;  what 
length  of  time  may  be  specified  for  endur- 
ance, ib. ;  it  may  be  for  a  longer  period 
than  parties'  lives,  ib. ;  a  partner,  or  a 
miyonty,  may  dissolve  before  expiration 
of  term  on  showing  reasonable  cause,  ib, ; 
what  held  to  be  reasonable  cause,  ib. 

—  dissolution  of — bv  death  or  renuncia- 
tion of  partner,  430 ;  bankruptcy  of  partner 
does  not  efiect  dissolution,  to. ;  but  seques- 
tration or  a  trust-conveyance  does,  ib. ; 
efifect  of  dissolution,  ib. ;  where  subjects 
not  divisible,  and  parties  cannot  agree, 
they  must  be  sold  by  public  auction,  ib. ; 
retiring  partner,  or  representatives  of  de- 
ceased partner,  have  right  of  access  to 
books,  to. ;  mode  of  finally  closing  afiairs, 
ib. ;  winding  up  by  judicial  factor,  ib. ; 
liability  to  tnird  parties  after  dissolution, 
431  ;  efiect  of  notice  of  dissolution  in  free- 
ing from  liability,  ib. ;  when  necessaty, 
ib. ;  what  sufficient  notice,  t6. ;  what  equi- 
valent to  notice,  ib. ;  special  stipulations 
as  to  winding  up  after  dissolution,  432 — 
see  Corporation. 

general  terms  of  contract  of,  433. 

Oopynght,  how  it  may  be  assigned,  265 ; 


assignment  may  be  completed  under  Cofiy- 
right  Amendment  Act^  ib. 

Corporation  incorporated  under  Joint-ttock 
Cfompanies  Acts — requisites  for  fonas- 
tion,  434  ;  re^uUtions,  ib. ;  certificate  of 
registration,  ib.  ;  shares  in  a  penoMl 
estate,  ib. ;  no  notice  of  trust  to  be  estend 
on  register,  ib. ;  certificate  of  shsRs  i» 
evidence  of  title,  435 ;  management,  il. ; 
cannot  hold  more  than  two  acres  (if  Ind 
without  sanction  of  Board  of  Trade,  A. ; 
shareholders  must  be  seven  at  least,  Ai; 
may  contract  through  approved  oflicer,  A,; 
may  employ  an  at  tome  j  abroad,  ib, ;  sc- 
ceptance  of  bills,  ib. ;  heritable  secoiitia 
granted  by  corporation,  ib. ;  conveyaaces 
granted  hj,  ib. ;  authentication  of  writiap 
bj^  authorized  officer,  ib.  ;  compaoy  cas- 
sistine  of  more  than  twenty  persons  i»> 
quired  to  register,  436. 

Corporations,  deeds  granted  to  or  by,  47; 
bonds  granted  by,  209. 

Correi  debendi — what  are  held  to  be,  221 ; 
although  liable  in  solidum  to  creditor,  iktj 
are  inter  se  obligants  pro  rat&j  ib. 

Corroboration,  see  Bond  of  Corroboratiim, 

Courtesy,  nature  of,  674 ;  does  not  ariie  if 
child  of  marriage  be  not  wife's  heir,  A.; 
wife's  infeftmeut  the  nieasure  oC  ^', 
lands  acquired  by  purchase  not  subject  u^ 
ib. ;  vests  without  service,  ib. ;  is  siricdf 
personal,  ib. 

Creditor,  heritable — may  sell,  noCwiUutui 
ing  a  process  of  ranking  and  sale,  775— 
see  Banking  tmd  Sale;  he  may  require 
subiects  to  be  excluded  from  sequestntJos 
under  ranking  and  sale,  ib.  see  Sttfset 
tration. 

Criminal  proceedings,  unstamped  deeds  ai- 
missible  as  evidence  in,  93. 

Crown  charters — to  be  written  in  £i^b 
in  place  of  Latin,  as  formerly,  533.  Sr 
Charters,  Crown. 

Crown  property — ib  allodial,  516;  ctve^ 
chiefly  of  reserved  rights,  ib. ;  the  Crtmi 
requires  no  infeflment,  808  ;  lands  hX&M^ 
to  Crown  are  eo  ipso  consolidated,  A. 

Crusades,  influence  of,  on  feudal  system,  51-^ 

Curators — their  office  extends  only  ad  u- 
gotioj  30 ;  father  is  legal  curator  wUie 
alive,  and  may  name  curators  to  his  chil- 
dren, 31;  falling  his  appointment,  tb» 
minor  may  choose  curators,  or  act  witboct 
them,  t&.,  see  Minor. 

Curator  bonis — appointed  to  minors  aksg 
with  factor  loco  tutoris  to  pupils,  31 ;  oob- 
petent  to  the  Court  to  grant  spenal  powvfi 
of  sale  to  a  curator  bonis  on  cause  shovn, 
33  ;  rights  and  duties  regulated  by  ¥afS» 
Protection  Act,  46 ;  cannot  derive  pnft 
over  and  above  commission  by  empl^rinc 
the  law  firm  of  which  he  is  a  partner,  64. 
may  enter  into  submissions,  396. 


Dates  in  instruments  of  sasine,  570. 
Days  of  Grace,  number  in  different  cobs- 

tries,  364. 
Dead's  part,  443. 
Deaf  and  dumb  persons  not  incspable  clctm- 
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41  ;  are  admitted  as  witnesses, 

•consent  of  heir-at-law  to  deed 
preclude  reduction,  71 ;  law 
its  origin,  696 ;  applies  to  per- 
3r  sentence  of  death,  tb, ;  effect 
e  on  holograph  deeds,  ib. ;  what 
.y  be  reduced,  ib. ;  reserved  fa- 
lter, ib. ;  onerous  deeds  granted 
oed,  ib. ;  liege  poustie  deed  ex- 
lallenge  of  heir,  ib. ;  right  of 
reviveH  if  Uege  poustie  deed  re- 
7  ;  revocation  on  deathbed  com- 
, ;  must  revocation  be  probative  ? 
;  declaration  of  subsistence  of 
I  does  not  cut  off  heir's  challenge, 
les  of  debarring  heir  from  chal- 

be  arrested  in  prison  by  others 
rcerating  creditor,  300  ;  how  dis- 
rom  prison,  ib. ;  he  is  released 
nt  or  consignation  of  debt,  ib. ; 
ound  to  aliment,  301.    See  Per- 
igence  Act. 
tral,  see  Submission. 
arm,  see  Homing. 
of  titles — ^in  what  instruments 
,  650  ;  where  granter  of  precept 
dead,  ib. ;  or  procuratory  of  re- 
ad  remanentiam,  622. 
liniinary  conditions  to  validity  of, 
may  grant,  ib. 
\pils  are   Bubacribed   by  tutors 

mors — minors  subscribe  with 
is  consenters,  31  ;  limits  within 
ates  of  pupils  and  minors  may  be 
31,  33 ;  aeeds  by  minors  noil, 

in  so  far  as  in  rem  versum,  33, 
r  without  curators'  consent  may 
estament,  but  even  with  their 
uinot  settle  heritage,  ib. ;  deeds 
I  may  be  homologated  after  they 
jority,  185. 

arried  women,  35 ;  a  married 
innot  grant  a  personal  obliga- 
her  husband's  consent  will  not 
i,  ib, ;  husband's  consent  is  ne- 
.  deeds  which  she  may  execute, 
«r  deeds,  without  consent,  valid 

mariti  and  right  of  administra- 
^M,  ib, ;  obligations  of  married 
■J  be  homologated  afler  dissolu- 
iriage,  36 ;  cases  in  which  such 
I  found  effectual,  36,  38.  See 
Women,  Marriage. 
ten  to— must  have  their  sub- 
attested  by  the  same  solemnities 
Mipal  parties,  135. 
may  be  given  to  deeds  granted 
id  aumb  persons,  41 ;  idiots  and 
mms  cannot  contract,  42 ;  re- 
rUed  by  law  by  appointment  of 
,  A. ;  deeds  granted  by  imbecile 
|HK)Ds,  ib. ;  by  persons  intoxi- 
$hj  interdicted  persons  do  not 
It  of  interdictors,  44 ;  to  or 
18,48. 

to  deeds  arising  from  nature 
itter  of  contract,  tee  Obli- 


gations; a  tmstee  cannot  purchase  tnist- 
estate,  55. 

Deeds  executed  on  Sabbath,  64. 

objections  to  deeds  founded  upon  want 

of  proper  consent  in  consequence  of  error, 
fraud,  force,  or  fear,  66 ;  see  Error ,  Fraudt 
Force  or  Fear, 

statutory  solemnities  of,  72  ;  their  de- 
sign, 75 ;  early  history  of  mode  of  authen- 
tication, ib. ;  history  of  the  various  statu- 
tory requirements,  77,  et  seq. ;  tpho  may 
write  a  deedf  81 ;  name  and  designations 
of  writer  and  witnesses  must  be  inserted, 
ib. ;  omission  to  insert  writer's  name  and 
designation  is  fatal,  82 ;  mode  of  describing 
writer  held  sufficient,  ib. ;  name  and  de- 
signation of  writer  may  be  inserted  by 
another,  83 ;  party  who  inserts  names  of 
writer  and  witnesses,  where  other  than 
writer,  need  not  be  designed,  ib, ;  what  is 
sufficient  designation  of  writer,  84 ;  deeds 
partly  printed  and  partly  written,  ib,; 
deeds  partly  printed  and  engraved  autho- 
rized by  Statute,  85;  parts  which  must 
be  written,  ib. 

vpon  what  may  deeds  be  written  f  84  ; 

see  /Stamp  Ads ;  effect  of  part  of  deed 
being  on  unstamped  paper,  88  ;  when  con- 
tinuation-stamp to  be  used,  ib.  ;  legal 
effects  of  after-stamping,  95. 

external  form  of  deeds,  98  ;  stamp  to 

be  written  over  as  near  as  may  be,  under 
penalty,  99 ;  former  practice  of  writing 
deeds  in  form  of  rolls,  ib.]  enactments 
regarding  form  of  deeds,  ib. ;  requisites  of 
deeds  written  bookwise,  ib. ;  provisions  of 
Act  19  &  20  Vict.  c.  89,  100 ;  pages  for- 
merly required  to  be  numbered,  101 ;  a 
deed  on  one  sheet  need  only  be  signed  on 
last  page,  and  number  of  pa^es  need  not 
be  inserted,  ib, ;  requisites  m  regard  to 
sasines,  102. 

subscription  of  the  party,  104;  mode 

in  which  parties  subscribe,  &, ;  the  Sove- 
reign superscribes,  t&. ;  statutory  provisions 
regarding  subscription,  105 ;  hand  of  party 
must  not  be  led,  ib, ;  nor  his  subscription 
traced  on  the  deed  before  signature,  106  ; 
subscription  must  be  complete,  ib. ;  every 
page  should  be  signed,  ib, ;  signature  ou 
first  page  alone  not  sufficient,  uf, ;  parties 
should  subscribe  themselves  although  they 
can  onl^  write  imperfectly,  107  ;  subscrip- 
tion by  initiab,  where  valid,  ib, ;  by  marks, 
invalid,  ib,,  see  Bills;  questions  which 
formerly  existed  as  to  subscription  by  blind 
persons,  107  ;  proper  mode  of  subscription 
by  blind  persons,  108 ;  subscription  by 
notaries,  see  Notarial  Subscription;  of 
witnesses,  see  Witnesses  instrumentary, 
and  Testing-clause;  omission  of  observance 
of  statutory  solemnities  invalidates  a  deed, 
125  ;  deed  is  probative  only  when  solem- 
nities observed,  126 ;  but  defective  deeds 
may  be  homologated,  182  ;  vitiations  in 
deeds,  see  Vitiation^ 

blanks  in— see  Writs,  blank, 

self-imposed  forms  not  attended  to  will 

render  deed  ineffectoal,  134. 

Deeds  privileged — holograph,  135,  see  JTolO' 
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instrnment  on  deed  containing,  597 ;  ef- 
fect of  this  clause  for  insuring  insertion  of 
conditions,  604. 

Discharge — modes  of  extinction  of  obliga- 
tions, 268 ;  performance,  ib, ;  acceptilation, 
ib. ;  compensation,  ib. ;  novation  and  de- 
legation, 269 ;  confusion,  ib, ;  implied  dis- 
charge, tb. ;  when  is  payment  presumed  ? 
ib. ;  extinction  by  written  instruments,  &, ; 
same  solemnities  necessary  in  the  dis- 
charge as  in  constitution  of  obligations, 
270  ;  effect  of  discharge  by  wrong  creditor, 
271. 

its  clauses — the  narrative,  270;  ma^ 

be  endorsed  on  document  of  debt,  t6. ;  if 
bond  have  been  recorded,  a  separate  dis- 
charge is  necessary,  271 ;  title  of  granter, 
ib. ;  cause  of  granting  ,  272  ;  acknowledg- 
ment of  payment  of  interest,  273 ;  pay- 
ment by  a  third  party  must  be  set  fortn  to 
elide  presumption  of  payment  by  debtor, 
ib. ;  narrative  must  be  true,  ib. ;  considera- 
tion must  be  implemented,  274  ;  essential 
error  is  a  eround  for  reducing,  275 ;  dis- 
charging clause,  its  form,  ib. ;  meaning 
of  terms  employed  in  this  clause,  276; 
effect  of  general  and  special  clauses  of  dis- 
charge, ib. ;  a  general  discharging  clause 
after  a  special  one  discharges  all  debts 
ejvadem  speciei^  277  ;  a  general  discharge 
will  not  dischari^e  a  debt  already  assigned, 
ib. ;  general  discharge  will  not  be  re- 
stricted when  restriction  inconsistent  with 
design  of  granting  it,  278 ;  discharge  of  a 
company  implies  discharge  of  individual 
partners,  when  its  object  would  be  de- 
feated otherwise,  i&. ;  where  the  debtor  is 
liable  in  more  than  one  character,  ib. ; 
warrandice  is  absolute  unless  discharge  be 
^[^tuitous,  ib. ;  clause  of  delivery  of  writs, 
its  object,  279 ;  clause  of  registration,  ib. ; 
see  Heritable  securities. 

Disclamation,  penalty  of,  626;  now  abo- 
lished, ^. 

Discussion — order  of  discussion  of  heirs,  199 ; 
a  creditor  may  proceed  either  against  the 
beir  or  against  tne  executors  of  debtor,  ib. ; 
definition  and^origin  of  discussion,  ib.;  re- 
moter heirs  are  released  if  the  debtor 
accept  obligation  of  proper  debtor,  without 
making  demand  on  the  others,  ib. ;  bene- 
Jieium  ordiniSf  or  benefit  of  discussion — 
its  meaning,  213 ;  not  now  available  to 
cautioners,  unless  stipulated  for,  214; 
Mode  of  discussion — if  the  ground  of  debt 
be  not  liquid,  creditor  must  constitute  his 
debt,  and  charge  principal  debtor,  214; 
execution  of  charge  when  recorded  has 
now  the  same  effect  as  denunciation  for- 
merly had,  ib. ;  estate  as  well  as  person 

.  ^  cf  debtor  must  be  discussed,  Q>. ;  his 
bankruptcy  is  snfiBcient  discussion,  ib.; 
debtor*s  absence  from  this  country  rendern 
bis  discussion  unnecessary,  ib.;  heir  of 
deceased  debtor  must  be  discussed,  »&. ; 
cne  who  guarantees  not  entitled  to  insist 
fai  discussion  of  debtor,  ib. 

itail,  who  are  empowered  to,  767  ;  form 

',«f  instrument,  768 ;  when  petitioner  for 

disentail  dies,  next  heir  cannot  be  sisted 


in  his  place,  ib. ;  requisites  of  registration 
of  instrument,  ib. ;  its  .effect  when  record- 
ed, ib.  ;  procedme  under  petition  for  dis- 
entail, ib. ;  consents  obtamed  are  irrevo- 
cable, ib. ;  authority  of  Court  may  be  in- 
terponed  after  execution  of  disentail,  t6. ; 
statutory  provisions  for  protection  of  cre- 
ditors of  the  estate,  769;  when  estate 
settled  by  marriage -contract,  ib. ;  heirs 
bom  after  date  of  new  entails  may  disen- 
tail without  consent,  772 ;  consent  neces- 
sary to  enable  other  heirs  to  disentail,  ib. ; 
limits  of  new  entails,  t^. ;  money  in  trust 
under  direction  to  entail  may  be  disen- 
tailed, 769. 

Disponee's  title,  how  completed,  see  Com- 
pletion of  TiUe. 

Disposition  of  moveables,  see  Moveable  real 
rights. 

general — its  form  and  effect,  727 ;  it  is 

made  complete  as  to  heritage  by  abjudica- 
tion in  implement,  ib. ;  how  Title  com- 
pleted under  Titles  to  Land  Act,  ib. ;  it 
is  equivalent  to  a  general  service,  728  ;  it 
is  also  a  Title  to  the  moveable  estate,  ib. ; 
confirmation  is  necessary  to  recover  funds 
from  third  parties,  ib. 

and  deed  of  entail,  see  Entail. 

a  mCf  definition,  614  ;  is  a  public  right, 

ib. ;  obligation  to  infeft  now  implied  by 
Statute,  623 ;  in  what  case  still  necessary 
to  insert  do.,  624  ;  disadvantages  of,  637  ; 
its  use  and  clauses,  622 ;  object  of  procu- 
ratory  of  resignation,  ib, ;  superior*s  act 
necessary  to  complete,  625;  when  not 
perfected  by  confirmation  is  carried  by 
general  service,  798. 

by  vassal  to  superior,  its  clauses,  616 ; 

dispositive  clause,  ib. ;  destination  should 
be  same  as  in  titles  of  superiority,  Q). ; 
effect  of,  on  entailed  lands,  617 ;  short 
clause  of  resignation  implies  in  fatx>rem 
only  where  not  otherwise  expressed,  616 ; 
who  may  receive  resignations,  619,  see 
Besignation  ad  remanentiam ;  may  be 
recorded  in  Register  of  Sasines,  621 ;  com- 
mission to  receive  resignations,  595  ;  see 
Besignation  ad  rem. 

dc  me.j  614  ;  before  introduction 

of  registration,  635  ;  its  effect,  ib. ;  differ- 
ence in  effect  between  disposition  a  ma 
and  disposition  de  fne,  636 ;  its  form,  t&. ; 
see  JFeu- Charter  ;  essentials  in,  to  create 
base  fee,  ib. ;  its  disadvantages,  637. 

a  me  vel  de   me — its  origin,    638 ; 

originally  two  deeds,  ib. ;  ultimately  com- 
bined in  one,  ib. ;  clauses  of,  639;  1.  In- 
ductive Clatue — ^price  must  be  fully  set 
forth,  639  ;  no  separate  receipt,  ib.;  2. 
Diapositive  clause — operative  words  of, 
ib. ;  rules  for  framing  description,  ib. ; 
description  by  reference,  640;  requisites 
of,  ib. ;  examples  contained  in  schedule, 
ib. ;  effect  of  dispositive  clause,  641  ;  re- 
ference to  burdens,  i6.  j  3.  Term  of  entry, 
ib. ;  4.  Oblig€Uion  to  m/e/i(— old  form  of, 
ib. ;  new  form,  642 ;  where  holding  not 
expressed,  formerly  held  to  be  a  me  only, 
642  ;^  now  a  me  vel  de  me,  ib. ;  this  clause 
now  implied,  643 ;  5.  Procuraiory  of  re- 
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gignaium  in  short  form  imports  infavorem 
only,  ib. ;  6.  AasiffnaUon  of  wriU — form 
of,  i6. ;  is  this  clause  implied  ?t6.;  effect 
of,  i&. ;  is  obligation  to  relieve  of  augmen- 
tations transmitted  by?  644;  writs  are 
delivered,  ih. ;  inventories  of,  i6. ;  7. 
Asngnation  of  rents — meaning  of  terms 
used,  645 ;  new  form  of,  ib. ;  its  effect  as 
to  right  to  rents,  ib. ;  legal  terms  of  pay- 
ment, ib. ;  8.  Obligation  to  relieve  of 
public  burdens — what  effect  new  clause 
nas,  646  ;  Clause  of  warrandice — ^what 
abbreviated  iorm  of  clause  implies,  ib. ; 
any  subjects  not  warranted  must  be  ex- 
cepted, ib,;  current  tacks  should  be  ex- 
cepted, ib. ;  and  feu-rights  ;  10.  Clause  of 
regisirationf  647  ;  Precept  ofsasine  is  in- 
definite, ib. ;  now  unnecessary,  ib. ;  Clause 
ofdirection,  ib. ;  completion  of  disponee's 
title — sasine  also  indefinite,  648 ;  and  is 
ascribed  to  holding  most  beneficial  to  him, 
ib. ;  public  right  completed  by  resigna- 
tion  and  sasine,  ib, ;  sasine  may  be  con- 
firmed at  anv  time,  ib.;  how  title  com- 
pleted when  aisponer  base  infeft,  ib. 

Disposition  of  moveables  by  an  heir  unenter- 
ea — where  ancestor  infeft,  heir  grants 
mandate  to  complete  his  own  title,  660 ; 
its  form,  ib.;  doctrine  of  accretion,  ib.; 
where  ancestor  infeft  on  personal  right, 
661  ;  general  service  to  heir,  and  assigna- 
tion by  him  to  open  procuratory,  ib. ;  de- 
duction of  titles  necessary  in  this  case,  662. 

by   superior  to  vassal,  its  form,  662, 

see  Resignation  ad  remaneniiam, 

—  by  superior  to  stranger.  See  Superio- 
rity, disposition  of 

Disposition  and  assignation  —  disponing 
words  unnecessary,  662  ;  transference  of 
warrant  is  essence  of,  i6. ;  and  of  itself 
sufficient  if  purpose  statt'd,  653  ;  form  of, 
ib. ;  special  assignment  usual  but  unneces- 
sary, ib. ;  danger  of  delay  in  making  right 
real,  654 ;  party  who  first  makes  right 
real  preferred,  i6. ;  real  right  remains  in 

frantee  of  procuratory  until  taken  out  of 
is  person  by  infeftroent,  ib. ;  examples 
of  personal  rights  being  defeated,  ib.  ; 
title,  how  completed,  655 ;  infeftment  on 
charter  with  mid-couple,  ib.;  by  resig- 
nation or  confirmation  where  author  pub- 
licly infeft,  ib. ;  where  graoter  of  precept 
not  publicly  infeft,  ib. :  powers  of  factor 
need  not  be  narrated  in  sasine,  656 ;  war- 
rant for  infeftment  where  granter  not 
infeft,  658 ;  precept  of  sasine  cannot  be 
assigned  by  granter  of  it,  ib. ;  new  form 
introduced  by  Titles  to  Land  Act,  658  ; 
may  be  separate  or  written  on  previous 
deed,  ib, ;  completion  of  title  where  sepa- 
rate— 1.  By  recording  deed  assigned  with 
assignation,  659 ;  2.  By  notarial  instru- 
ment in  form  of  schedule  (K),  ib, ;  3.  By 
notarial  instrument  in  form  of  schedule 
(B),  ib.;  where  assignation  written  on 
conveyance,  ib. ;  what  warrant  of  regis- 
tration necessary,  ib.  ;  how  title  com- 
pleted when  assignation  not  in  form 
authorized  by  Titles  Act,  ib. 
Disposition  mortis  oatKa— heritage  cannot 


be  conveyed  by  testament,  6d2 ;  foicigi 
testament  also  ineffectoal,  693 ;  de  pre- 
senti  words  of  conveyance  neceflsaiT,  d. ; 
may  be  combined  with  testament,  i. ;  is 
word   "dispone**  vox  signata^  694;  de^ 
Bcription  or  subjects  must  apply  to  heri- 
tage, ib. ;  examples  of  several  descripdoos, 
695 ;    legacies   intended  to  burden  heir 
must  be  constituted,  ib. ;  by  real  bordn 
or  otherwise,  ib. ;  doctrine  of  appfoliite 
and  reprobate,  ib. ;  presmned  to  be  eie- 
cuted  on  deathbed  where  date  not  pnyrcd, 
696;     see    Deathbed.      JDestimatums  — 
granter  may  dispone  to  himself  as  iuti- 
tute,   702  ;    stranger  may   be  bordeoed 
with  debts  in  a  testament,  £6.,  see  2V«i( 
disposition  and  settlement;  does  not  r^ 
quire  service  to  transmit,  793 ;  diipotitiai 
to  the  heir,  objects  of,  in  providing  fcr 
younger   children,    703;     secures  froo 
universal  representation,  ib. 
Dispositive  clause — see  ^eu-ckarter;  it  it 
the  ruling  clause,  549 ;  has  akme  traas- 
mitting  power,   ib. ;   should  coatain  dte 
rights  reserved  by  superior,  ib. 
Division  and  sale  at  the  iostjLnoe  of  bei?i>- 
portioners,  782 ;  necessary  to  prove  tb«: 
subjects    cannot    be    divided,  ib. ;   case 
showing  form  of  procedure,  ib. 
Dominium  directum   and   diominimm  utiU. 
520 ;  directum,  522  ;  vUHe  compr^ended 
in  the  superior's  title,  598  ;  diritivm  msr 
be  sold,  w. ;  utile,  conveyance  of^  to  trnt- 
rior,  616;   directum  cannot  be  split  b? 
superior,  667 — see  Superior,  Vassal^  /Vs. 
Donatio  inter  virum  et  vxorem ;  see  Mar- 

riage,  post-nuptial  contract  of. 
Dovecots,  right  to  erect,  527. 
Draft,  Bank — ^requirements  of  the  Stimp 
Act  in  regard  to,  89,  384  ;  fbrmeriv  mcA 
specify  place  of  issue,  ib. ;  penalty  of  post- 
dating or  not  specifying  place,  ib. ;  ibn&er 
difference  between  blank  drafts  and  orden 
requiring  stamps,  384  ;  bank-draft  tniu- 
ferred  by  delivery  or  indorsation,  ib. :  when 
presentment  necessary  to  presennp  r^ 
course  against  drawer  ?  »&. ;  is  it  capaUe  of 
protest  and  summary  diligence  ?  t&. ;  vkst 
vigilance  is  incumbent  on  bankers  is  psj- 
ing  drafts  ?  ib. ;  it  forms  no  evidence  of 
payment  to  creditor  unless  indorsed  hj 
him,  ib. ;  in  £ngland,  donation  wufrtit 
causa  cannot  be  constituted  by  baok- 
drafl,  ib. ;  donation  so  made,  vaKd  io 
Scotland,  ib. ;  eff^^t  of  payment  npoo 
forged  cheque,  ib. ;  provision*  with  itptd 
to  crossed  cheques,  386. 
Drunk  persons,  see  Intoxicated. 
Duplicates  of  Deeds,  chargeable  with  n- 

aaced  rates  of  stamp-duty,  91. 
Duties — maills  and  duties,  'meaning  of  tern, 
645. 

EccLBSiASTiciL  JuRiSDiCTioii — (onoeT  na- 
ture and  extent  of,  281 ;  extended  to  dril 
offences,  282 ;  such  jurisdiction  is  nam 
abolished,  283. 

Edictal  arrestment,  see  Arrestment. 

charge   where    debtor  abroad.  ?90 

must  proceed  on  special  warraat,  291. 
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EdocatioD  of  the  convejancer — his  duties 
and  qualifications,  1-12  ;  method  of  teach- 
ing conveyancing  analytical,  23 ;  writers 
on  conveyancing,  ib»    See  Introduction. 

Entail — instructions  to  entail  contained  in 
trust-disposition,  see  Tntst-disposition, 

founded  upon  Statute,  728. 

with  gimjde  destination^  729. 

with  prohibitions^  729 ;  good  against 

gratuitous  deeds,  i&. ;  substitutes  under 
it  formerly  enjoyed  the  character  of  credi- 
tors, 730 ;  heirs  could  burden  with  debt, 
ib. ;  or  sell  for  onerous  cause,  tb. ;  Entail 
Amendment  Act  now  subjects  such 
estate  to  debts  and  deeds  of  heir,  ib. 

strict  entaU,  its  definition,  731  ;  object 

of  Act  11  &  12  Vict.  ib. 

Old  Entail — first  statuto  with  regard 

to,  731  ;  its  provisions,  ib. ;  who  may 
make  an  entail,  733 ;  proprietor  with  per- 
sonal right  may  entail,  tb. ;  how  it  may 
be  made,  ib. ;  its  requisites,  tb. ;  registra- 
tion of  entail  necessary,  ib. ;  fetters  to  be 
engrossed  in  every  transmission,  and 
sasine  under,  tb. ;  not  sufficient  to  refer 
to  another  deed  for  fetters,  734  ;  even 
though  registered,  ib. ;  maker  has  power 
to  alter  arbitrary  conditions  in  entails,  ib. ; 
essential  conditions,  735 ;  prohibition 
against  altering  order  of  succession,  ib, ; 
against  selling,  ib. ;  and  against  contract- 
ing debt,  ib. ;  irritant  and  resolutive 
dauses,  735  ;  other  clauses  not  necessary, 
702  ;  assignation  of  writs,  ib.  \  obligation 
to  relieve  of  debts,  ib. ;  no  voces  si^natce 
requisite,  ib* ;  solemnities,  ib. ;  irritant  and 
resolutive  clauses  must  be  inserted  in  the 
titles,  736;  and  in  all  subsequent  con- 
veyances, ib, ;  registration  necessary,  ib. : 
who  can  apply  to  have  entail  recorded, 
t^. ;  it  mnst  be  recorded  entire,  ib. ;  how 
effected,  ib. ;  estate  liable  for  entailer's 
debts,  737  ;  can  entailer  burden  with  debt 
after   registration  ?  ib.  *,  condition  as  to 

Savment  of  entailer's  debts,  ib,\  entailer's 
ebts  may  be  charged  on  fee  of  estate,  ib. ; 
heir  of  entail  may  keep  up  debts  in  his 
own  name,  ib. ;  heir  of  entail  is  fiar  so  far 
as  not  fettered,  ib.  ;  represents  his  pre- 
decessors in  every  act  not  inferring  an 
irritancy,  ib. ;  may  cut  growing  wood, 
but  not  near  the  mansion-house,  xb, ;  not 
bound  to  keep  up  mansion-house,  t^. ;  may 
contract  debts  not  affecting  lands  beyond 
his  life  interest,  ib, ;  may  grant  leases  of 
ordinary  duration,  739 ;  long  lease  reck- 
oned an  alienation,  ib. ;  grassum  reducible, 
ib. 

new  entails— date,  how  determined, 
771  ;  irritant  and  resolutive  clauses  un- 
necessary where  entail  contains  clause 
Authorizing  registration  in  register  of 
entails,  ib. ;  power  to  nominate  heirs  may 
be  reserved,  ib. ;  effect  of  new  entail,  ib. ; 
who  entitled  to  disentail,  772 ;  conditions, 
etc.,  may  be  referred  to,  ib. ;  reference  to 
clause  of  registration  necessary,  ib.]  heir 
born  after  date  of,  may  after  majority 
acquire  in  fee  simple,  ib. ;  clause  of  regis- 
tration now  equivalent  to  prohibitions  duly 


fenced,  ib. ;  destination  may  be  referred 
to,  ib. 
Entails  {continued) — strict  interpretation  of 
— entails  are  construed  strictly,  753  ;  no 
voces  signatce  required  to  constitute,  t&. ; 
requisites  of  stnct  entail,  ib. ;  entails  de- 
fective in  one  particular  defective  in  all, 
ib, ;  prohibitions  against  altering  order  of 
succession,  requisites  of  this  clause,  753 ; 
against  selling,  word  seU  not  essential, 
754  ;  against  contracting  debt,  755. 

irritant  clause — must  declare  contra- 
ventions absolutely  null,  755 ;  examples 
of  defective  clause,  756 ;  want  of,  irrepar- 
able, ib. ;  is  limited  to  what  is  expressed, 
ib. 

— —  resolutive  clause— effect  and  force  of, 
757  ;  subject  to  same  strict  rules  as  other 
parts  of  deed,  ib. 

defective    before   Amendment  Act — 

effect  limited  to  defective  clause,  758;  now 
when  defective  in  one  of  three  leading 
prohibitions  it  is  defective  in  all,  ib. ; 
rules  of  strict  interpretation  applied  to 
general  structure  of  deed,  ib. ;  examples 
of  do.,  759  ;  defective  recapitulation, 
760 ;  purpose  to  enumerate  must  be  clear, 
ib. ;  fetters  not  extended  bv  implication 
to  members  not  embraced  in  them,  ib. ; 
cases  deciding  whether  institute  included 
in  entail,  761. 

Statutory  solemnities,  1.  Insertion  of 

fetters,  in  transmissions,  761  ;  effect  of 
omission,  ib. ;  insertion  once,  sufficient, 
ib. ;  retours  of  general  services  need  not 
contain  fetters,  762 ;  but  insertion  in 
special  service  neccnsary,  762 ;  general 
reference  infers  contravention,  ib. ;  clerical 
errors  in  investitures  do  not  affect  entail, 
ib.;  possession  on  title  for  forty  vears 
omitting  prohibitions  against  selling, 
destroys  entail,  tb. ;  fetters  must  be  stated 
as  in  entail,  ih. ;  fetters  may  now  be  re- 
ferred to,  ib.;  2.  Begistratwn  of  entail 
necessary  to  exclude  creditors,  763  ;  heir 
possessing  on  personal  title,  possesses 
under  conditions,  tb. ;  requisites  of  record- 
ing, 764 ;  complete  transcription,  ib, ; 
date  is  date  of  warrant  authorizing,  t&. ; 
effect  of  defective  solemnities,  ib, ;  sub- 
stitutes have  no  claim  on  heir  to  reinvest 
price,  ib. 

power  of  heir  to  lease,   in   terms  of 

Montgomery  Act,  739 ;  and  of  Bostberry 
Act,  740 ;  provisions  for  panting  building 
leases,  ib. ;  powers  of  feuine  and  granting 
long  leases  by  Entail  Amendment  Acts,  ib. 

-  power  of  Ki'anting  provisions  to  wife 
and  younger  children,  740 ;  terce  may  be 
excluded  by  provisions  allowed  to  be  grant- 
ed, ib.;  provisions  how  chargeable  and  how 
ascertained,  741  ;  chargeable  against  fee 
unless  stated  to  be  paid  out  of  rents,  ib, ; 
value  of  lands  at  date  of  annuity  is  rule 
for  infefting  widow,  ib. ;  where  amount 
fixed  by  reference,  ib, ;  Court  will  restrict 
an  excessive  provision,  ib,  743 ;  ^  this 
power  may  be  vested  in  two  heirs  simul- 
taneously. 741 ;  provisions  giving  imme- 
diate right  of  credit,  742;  meaning  of 
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Entail  (eonfinufj] — Aberdeen  Act  conGoed 

to  old  CDtaila,  T42  ;  sppliea  to  iuititute  u 
well  u  be'r,  A. ;  proTiaioni  nnder  it  do 
not  affect  the  fee,  T43 ;  tbeir  Bmannt,  A. ; 
nnly  two  lifereots  muj'  aubaiat  at  once, 
A. ;  gimt  renta  taken  into  acconat,  ib. ; 
proriaioQs  to  younger  children,  ib. ;  avail. 
able  onlj  to  those  alive  at  grant  ar's  death, 
ib. ;  only  one  aet  to  take  effect  at  once,  lb. 

eieesB  of  protimoa  doea  nnt  annnl  it, 

743;  fntnre  Hoirmay  hav«itreBtrict<d  bj 
Court,  ib. ;  bow  made  effcctaal,  A. ;  heir  I 
cannot  be  daprived  of  more  than  two- 
thirda  of  rente  nndar  Aberdeen  and  Mont- 
gomery Acta,  ib, ;  rental  to  be  taken  u 
at  d«Bth  of  gmnter,  ib. ;  tbia  Act  does 
not  abridn  more  eitenaive  powers  when 
oantainedia  entail,  744;  lalne  of  nnlet 
HhootiDga  included  in  rants,  ib. ;  and  of 
fiebinga,^.;  batmanBian-hanseeicladed, 
3>. ;  forma  ofbonda,  ib. 

proTiaions  under  Entail  AmendmeDt 

Act  to  jonnger  children  chargeable  on 
fee,  745;  form  ofbonda,  ib.;  beira  bound 
to  keep  down  inteteat,  tb. ;  application  to 
Court  of  Sesnion  neceasary  to  grant  bonds, 
ib. ;  tutor  cannot  grant  b<nidB,  ib, ;  applies 
only  to  provisionB  which  contiDuously 
affect  rents,  4. ;  proviaiona  mayba  mnteu 
ont  of  money  directed  to  be  entailed,  746 ; 
heir  paying  bond  may  keep  up  debt 
again  at  anbiequent  heirs,  ib. 

exceptions  from  prohibitiona  to  sell — 

1.  WithoDt  consent,  heir  may  sell  to 
Crown  for  government  pnrposss,  746 ; 
and  for  payment  of  entailer's  debts.  A. ; 
power*  of  sale  under  Entail  Amendment 
Act,  ib.;  mode  of  procedure,  &.;  appli- 
cation of  price,  &. ;  peners  to  fen  for 
charitable  purpcsea,  747;  2.  With  con- 
sent—consenla  nacessnry  where  heir  and 
conaentera  bora  before  1S48,  *.;  after  ~ 
that  dale,  ib. 

eicambion,  etatulory  powera  of,  under 

Montgomery  Act,   747;    eitended  to  a 
fourth   of  eetate  under  Boseben?  Act, 
74S ;  notice  same  as  required  for  disen-      — 
tail,  t(. ;  provisions  ofSlatute,  A. ;  whem 
entail  aurecorded,  ib. ;  destinalions  and 
conditions  of  entail  maybe  referred  to,  ib. ;      — 
recorded    without    warrant,   ib, ;    whole 
estate   may  be  eiciunbed  with  .consent,      E 
ib, ;  debts  Effecting  excsmbed  lands  may        E 
be  tranafeTTBd  to   lands  acquired  in  lieu       E 
thereof,  749,  nrAe. 

power  to  contract  debt  for  improve- 

menta  under  Montgomery  Act,  749  ;  heir 
may  become  creditor  for  three-fourtbB  of 
snma  expended  in.  3). ;  what  are  included 

ceed  four  yoBra'  free  rents,  760 ;  mode  of 
conatituting,  ib. ;  heir  bailding  mansion- 
houBs  may  charge  three-fourths  on  eatxle, 
A. ;  decrees  for  improvement  debts  can- 
not be  cballenffed  on  anj  ground  not  ap- 
pearing ex/aeit,  751 ;  where  ex  facie  (or 
Improvements  not  aalhonKed,  they  cannot 
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tioner  grants  entry,  ib. ;  superior  must  be 
infeft  in  the  fee,  tb, ;  life  renter  may  be 
specially  empowered  to  enter  vassals,  tb. ; 
entrjr  eood  from  ex/acie  superior,  although 
his  title  erroneous,  tb. ;  terms  upon  which 
entry  is  granted,  ib. ;  superior  cannot  re- 
fuse to  receive  heir  when  he  is  willing  to 
enter,  tb. ;  unless  he  be  not  served  heir, 
ib. ;  terms  on  which  entry  given  to  heirs 
of  entail,  tb. ;  superior  not  bound  to  de- 
liver a  charter    of  resignation  without 
payment  of  a  year's  rent,  816;  vassal  may 
possess  on  a  feu-charter  without  infefl- 
ment,  and  assign,  ib. ;  and  assignee  may 
possess  on  personal  title  without  taking  an 
entry  so  long  as  the  precept  is  not  ex- 
hausted, ib. ;  composition,  and  deductions 
therefrom,  ib. ;  vassal  paying  composition 
may  dictate  series  of  neirs,  ib. ;  who  all 
enter  on  {)ayment  of  relief  only,  ib. ;  see 
Composition;  vassal  may  assign  charter 
before  infeftment,  ib. ;  superior  not  bound 
to  enter  a  corporation,  ib. ;  if  entry  given 
to  an  oflSce-bearer  and  his  successors  in 
office,  superior  cannot  afterwards  demand 
a  year's  rent,  816;    duplicand  may  be 
stipulated  for  every  twenty-five  years,  ih, ; 
original  charter  controls  charters  by  pro- 
gress, where  discrepancies  have  crept  in, 
816 ;  obligation  to  enter  on  taxed  com- 
position when  on  record  not  lost  by  future 
omission,   t6. ;    Act  against  insertion  of 
wrong  boundaries,  817  ;  vassal  must  pro- 
duce his  titles,    ib, ;   what  is  sufficient 
production,  ib. ;  clause  of  novodamus,  ib. ; 
its  use  and  effect,  ib. ;  superior  incurs  no 
liabilitv  in  granting  charters  by  progress, 
818;  deduction  of  titles  in  charters  and 
writs  of  resignation,  where  necessary,  ib. ; 
superior  may  insist  that  burdens  be  in- 
serted if  not  already  on  record,  ib.  ;  lia- 
bility for  cumulo  feu-duties  where    feu 
divided,  819  ;  action  for  part  of  feu-duty 
in  what  form  competent,  ib. ;  entry  im- 
plies discharge  of  former  feu-duties,  ib. ; 
non-entry  not  purged  unless  sasine  taken, 
tb, ;  see  Confirmation^  Resignation, 
Entry    with    superior    {contintAtd)  —  mode 
of  forcing  entry  previous  to  1745,  820  ; 
remedy    then    mtroduced,    ib.  ;    decree 
of  tinsel  of  superiority,  tb. ;  remedy  pro- 
vided by  Lands  Transference  Act,  ib. ; 
compulsory  confirmation    only  available 
where  party  infeft;,  82 1  ;  procedure  where 
superior  is  not  infeft,  ib, ;  where  reddendo 
does  not  exceed  £6,  ib. ;  where  reddendo 
greater  than  £5,  822. 
"■  relinquishment  of  mid-svperioritieSj 

:  822 ;  effect  of  decree  of  forfeiture  or 
■'r  relinquishment,  ib.;  price  of  relinquish- 
^  ment,  how  to  be  applied,  ib,  ;  mode 
,-of  relinquishing  under  Titles  to  Land 
Act.  823 ;  deed  of  relinquishment  grant- 
ed by  superior,  its  form,  ib. ;  acceptance 
pi  do.  endorsed  on  deed,  824 ;  on  pay- 
ment of  fees,  over-superior  bound  to 
Jprant  writ  of  investiture,  ib, ;  effect  of 
incording  deed,  ib.;  competent  whether 
^•nperior  s  titles  be  complete  or  not,  ib, ; 
ive  representation   not  incurred  be- 


yond price,  ib.  ;  superior's  rights  not  ex- 
tended, ib. ;  Act  applies  only  to  superiori- 
ties not  defeasible  by  vassal,  ib. 
Equipollents  to  delivery,  see   Delivery   of 
deeds. 

to  intimation,  see  Assignation. 

Erasure,  see  Vitiation. 
Error  in  deeds — error  in  accidental  qualities 
will  not  reduce  a  contract,  66 ;  must  be^ 
essentialibtis  to  have  this  effect,  ib. ;  cases 
illustrative  of  li.,  67,  275  ;  see  Vitiation. 
Escheat,  casualty  of,  511,  526  ;  liferent  es- 
cheat not  a  genuine  feudal  casualty,  621. 
Eviction,  claim  of  warrandice  does  not  arise 
until,  158  ;  intimation  should  be  made  if 
threatened,  556. 
Excambion — warrandice    implied  in,  160  ; 
power  of  heir  of  entail  to  excamb,  747. 
See  EntaU  excambion. 
Exchequer  Act, Court  of — provisions  of,  inre- 
gard  to  registration  of  bonds,  286  ;  charge 
of  six  days  authorized  on  Exchequer  de- 
crees, 289 ;  terms  of  warrant  to  be  inserted 
in  extracts  of  decrees,  291 ;  lawful  to  poind 
bank  notes,  money,  bonds,  etc.,  306  ;  pro- 
vision as  to  preference  of  diligence,  311 ; 
warrants  of  arrestment  under,  317  ;  pro- 
visions as  to  effect  of  arrestment  unaer, 
321. 
Execution  for  debt,  history  of,  280  ;  former 
jurisdiction  of  the  Church  Courts,   281 ; 
authority  of  Church  Courts   revived  by 
Statute  1572,  c.  53,  283  ;  but  cut  off  by 
10  Anne,  cap.  7,  ib.  ;  modifications  pro- 
duced by  introduction  of  the  feudal  sys- 
tem, ib. ;    mode  of  attaching  person  of 
debtor  on  ground  of  civil  rebellion,  284. 

object  of,  285 ;  when  no  execution  has 

been  used,  creditors  are  TBXiVeA  pari  passu ^ 
ib.\  widow  formerly  preferred  for  provisions 
in  her  marriage-contract,  ib.  ;  now  she 
cannot  claim  preferably,  ib. ;  preference  is 
by  priority  of  diligence,  ib. ;  see  Diligence, 
Homing,  Execution  of  charge. 
Execution  of  charge — one  witness  is  suffi- 
cient, 292  ;  char^  must  bo  given  to  party 
named  in  the  diligence,  ib,  ;  individual 
partners  of  a  company  may  be  charged, 
though  not  named,  ib,\  messenger  is  to 
discover  the  partners,  ib. ;  protest  of  a  bill 
may  be  registered  for  execution  against  a 
company,  and  one  partner  resident  in  that 
jurisdiction,  293 ;  it  may  proceed  at  the 
instance  of  a  company,  though  no  partners 
be  designed,  ib. ;  different  where  it  is  a 
descriptive  firm,  ib. ;  against  minor  null, 
unless  tutors  and  curators  also  charged, 
ib. ;  messenger  must  have  the  warrant  in 
his  possession,  ib. ;  where  charge  is  to  be 
given,  ib. ;  personal  execution  is  to  be 
preferred,  ib. ;  when  not  personal  must  be 
at  dwelling-house,  294  ;  execution  a^inst 
a  merchant  at  his  counting-house  is  inept, 
ib. ;  mode  of  execution  at  dwelling-house, 
ib, ;  evidence  of  execution,  ib. ;  particulars 
of  execution  must  be  described  in  messen- 
ger's execution,  295 ;  when  party  is  de- 
signed by  his  known  style,  his  dwelling- 
house  need  not  be  specified,  ib. ;  witness 
must  subscribe,  and  be  designed  in  mes- 
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Benger*8  execution,  295 ;  it  muet  set  forth 
particulars  of  warrant,  tb. ;  where  errone- 
ous, it  mav  be  amended  by  a  corrected 
execution,  if  no  competition,  296  ;  autho- 
rity to  charge  edictally  must  proceed  on 
special  warrant,t291 ;   inducuB  must  ex- 
pire before  warrant  of  imprisonment  be 
applied  for,  299  *,  partial  payments  after 
date  of  extract,  ib. ;  liability  of  magis- 
trates as  to  prisons,  etc.,  300;  see  Ve- 
nunciation,  (Japtiotif  Personal  Diligence 
Act. 
Execution,  registration  for,  see  RegittnUion, 
Executor — is  Juarei  in  mobUihuB^  200 ;  no- 
mination  of  executor  constitutes  complete 
testament,    482  ;    is    hoerea  fiduciariua 
where  no  directions  are  given,  ib. ;  right 
to  a  third  of  moveables  abolished,  483  ; 
executor  when  universal  legatory  holds 
estate  for  his  own  benefit,  ib. ;  except  in 
so  far  as  burdened  with  legacies,  ib. ;  tes- 
tament effectual  though  executor  do  not 
accept,  ib. ;  mode  of  completing  executor's 
title  where  nominated  by  deceased,  tb. ; 
where  no  nomination,  485  ;  confirmation, 
where  and   how  expede,   ib.  ;    order  of 
preference   to    ofiBce    of   executor,    ib.  ; 
executors-dative,  ib, ;   thev  must  find  se- 
curity, 486;  executors,  where  confirmed 
in   Scotland,   may  be  sued  in   Scotland 
though   some  reside  in  England,   487 ; 
office   of  executor  is  personal,  488 ;  no 
executor  liable  tdtra  vires  inventariif  ib. ; 
may  sue  for  doubtful  claim  without  con- 
firmation, 489,  see  Confirmation. 
Executor- creditor — where  no  executor  con- 
firmed, creditor  may  obtain  confirmation 
of  himself,  489  ;  this  confirmation  may  be 
partial,  ib. ;  creditor's  debt  must  first  be 
constituted,   ib. ;    procedure    where    not 
constituted,  ib.  ;  procedure  in  confirma- 
tion, ib. ;  it  is  of  the  character  of  a  dili- 
gence, ib.  ;  confirmation  qua  creditor  of 
common  debtor  is  preferable  to  an  arrest- 
ment previous  to  his  death,  321. 
Executorials — decrees  before  execution  are 

denominated,  285. 
Exemptions  from  stamp-duty,  list  of,  89, 90. 
Extinctions  of  obligations,  see  Discharge. 
Extortion,  see  Force  or  Fear. 
Extract   registered    decrees— contain    war- 
rant for  execution,  286 ;  former  methods 
may  still  be  resorted  to,  287 ;  see  Personal 
Diligence  Act. 

FiciLrrr.  see  Imbecile. 

Factor— bond  grunted  by  factor,  208 ;  factors 
cannot  bind  their  constituents  without 
power  to  do  so,  ib. ;  factory  should  contain 
consent  to  registration  of  bonds  to  be 
granted  b^  factor,  ib. ;  factor  cannot  ac- 
quire for  his  own  benefit  a  right  connected 
with  his  constituent's  estate,  244. 

Factor  loco  tutoris — appointed  by  Court  of 
Session,  45  ;  upon  summary  petition,  31  ; 
but  not  where  minor  can  choobe  curators, 
ib, ;  curator  bonis  to  minors  puberes^  and 
a  factor  2oco  tutoris  to  pupils,  may  be  ap- 
pointed on  same  petition,  ib. ;  appoint- 
ment by  Court  rests  on  consuetadinary 


law,  established  by  Act  of  Sederunt,  46 ; 
cases  in  which  special  powers  granted, 
ib.;  Act  of  Sederunt  practically  superseded 
by  Pupils  Protection  Act,  ib. ;  generallj,  t 
female  will  not  be  appointed,  tb. ;  be  nuy 
submit,  396 ;  dispones  heritable  propertj 
of  his  ward  without  making  up  title  in  kif 
own  name,  724. 
Factory — nature  of  deed  of,  472  ;  differeoce 
between  eeneral  and  special  factories,  ih. ; 
form  of  deed,  ib. ;  powers  of  fiictan,  A. ; 
to  do  any  extraordinary  act  special  poveis 
necessary,  ib.  ;  special  power  reqoired  to 
enable  factor  to  sell   heritage,  473;  to 
serve  his  constituent  heir,  tb. ;   to  coa- 
promise  and  submit,  ib. ;  to  borrow,  A. ; 
and  to  appoint  a  sub- factor,  474 ;  is  ter 
minated — 1 .  By  constituent's  recall,  direct 
or  implied,  ib. ;  factor  here  entitled  to  be 
relieved  of  obligations  properly  undertakes 
by  him,  ib. ;  2.  Bj^  renunciation,  ib. ;  1 
By  death  of  constituent,  ib, ;  4.  By  ooo- 
Btitnent's  bankruptcy,  ib. ;  does  it  &I1  by 
his  insanity?  ib.;  5.  By  fiu:tor*s  destk, 
475 ;  in   special  factories,  factor  has  bo 
power  beyond  what  is  expressed,  ib. ;  Ac- 
tor's obligations  and  remuneration,  A. ;  t 
trustee  acting  as  factor  not  entitled  to  re- 
muneration, tb. ;  factor  is  bound  to  per- 
form duties  by  acceptance,  ib.;  kii  u- 
bility,  ib.  ;   he   should   transact  factarii 
nomine^  476 ;  nee<l  not  be  mentioaed  ia 
sasine  on  dispoeition  granted  by  him  is 
virtue  of  factory*,  656- 
Fee  cannot  be  tn  pendente,  447;  psrrst 
not  presumed  to  divest  hiniself  of  (m,  ^ ; 
not  presumed  to  be  in  heirs  nosrihrri,  iL ; 
presumptions  as  to  fee  in  questions  betvea 
parent  and  child,  ib. ;  cannot  be  trus* 
mitted  without  writing,  793. 
Fee  and  liferent — provisions  to  parenlB  b 
liferent  and  children  in  fee,  447  ;  fee  cia- 
not  be  in  pendente,  ib.,  682  ;  destiDa(»« 
to  father  and    mother   in   liferent,  a&i 
children  in  fee,  gives  fee  to  the  biihrT, 
447 ;  but  if  liferent,  oualified  by  alUmarhf 
or  only,  father  is  held  divested,  ib. ;  is- 
stances  of  destinations,  and  what  tkcj 
were  held  to  import,  448,  449  ;  fiithrr  ii 
not   presumed  to  divest   himself  of  fr«, 
681 ;   presumption    in   favour  of  Ctf^ 
counteracted  by  trust  to  secure  childrei'i 
provision,  448 ;   construction  of  d««tiita- 
tion  to  husband  and  wife  in  conjunct  iet 
and  liferent,  450. 

meaning  of  terms  *•  fee,"  681 ;  sadrf 

"  liferent,"  ib.;  constructioQ  of  desrinstiaH 
— 1 .  in  conveyances  to  strangers,  ib :  cce- 
junct  fee,  ib. ;  conjunct  fee  aM  lifinent,  it^ 
to  two  parties,  and  longest  liver,  and  tWir 
heirs,  682 ;  to  two  persons  and  bcin  ef 
one  of  them,  ib. ;  2.  where  parties  in  re- 
lation of  parent  and  child,  n*e  canmA  1« 
in  pendente,  ib. ;  parent  not  presused  t..* 
divest  himself,  ib. ;  fee  not  presumed  t#W 
given  to  heirs  na^cituri,  ib, ;  rules  fur  ^ 
termining  where  fee  is — PresomfOaa 
derived  m)m  source  of  property,  6t«3. 
from  power  of  disposal,  ib. ;  firam  wb0* 
heirs  are  caUed  after  heirs  of  Banii|^ 
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tb. ;  termB  used  control  all  presnmptions, 
ib. ;  proyisionB  of  liferent  to  parents,  and 
fee  to  children,  ib, ;  use  of  word  "  alien- 
"  arly '*  excludes  parent  from  fee,  ib. ;  ex- 
amples of  fee  being  determined  bj  refer- 
ence to  source  of  property,  16. ;  cases 
where  liferenter  has  power  of  fiar,  684 ; 
cases  of  presumption  from  ulterior  destina- 
tion, 685 ;  cases  of  construction  of  des- 
tinations, ib. ;  rights  of  children  secured 
by  conveyance  m  trust,  ib.;  fee  fixed 
whera  fiar  is  expressly  named,  686  ;  where 
fiar  is  a  child  fee  does  not  necessarily  vest 
immediately,  ib. ;  see  Marricige  contrcut. 
Fen — its  nature  supposed  to  be  originally 
precarious,  609 ;  tnen  for  life,  ib. ;  after- 
wards hereditary,  ib. ;  allodial  land  gradu- 
ally merged  into,  ib.  ;  oath  of  homage, 
511.     See  Feudal  tenure. 

—  definition  of,  519 ;  originally  gratuitous, 
ib. ;  its  character  now,  ib. ;  nature  of  re- 
lation it  establishes,  520  ;  constitution  of, 
see  J**eu  charter;  superior  not  absolutely 
divested  by  granting  feu,  597  ;  superior  s 
title  may  again  become  title  of  feu,  598 ; 
he  may  sell  superiority,  ib.  ;  vassal *8 
right  extends  a  ccelo  usque  ad  centrum^ 
ib.     See  Conditions  of  feu. 

—  alienation  of — historical  sketch  of  power 
to  alienate,  608 ;  subinfeudation  not  re- 
garded as  alienation,  609 ;  general  prin- 
ciples and  forms  regulating  the  transmis- 
sion of  land,  611  ;  transminsion  by  resig- 
nation, ib.,  614  ;  by  confirmation,  611  ; 
by  subinfeudation,  612.  See  Dispoaitionf 
Completion  of  title. 

— —  renunciation  of  feu  insufiScient  to  re- 
absorb it  in  superiority,  622. 

Foo-chartcr — clauses,  533 ;  narrative  elauset 
ib. ;  contains  granter's  name  and  desi^a- 
tion,  534 ;  consenters  to  the  deed  required 
if  granter*s  title  be  ambiguous,  ib. ;  does 
mere  consent  of  proprietor  transmit  right? 
ib, ;  consent  of  creditors,  535  ;  consent  of 
husband  to  the  wife's  grant,  ib. ;  how  con- 
sent obtained,  16.;  its  effect,  ib.\  rule  jua 
superveniuM  not  applicable,  ib. ;  rules  for 
obtaining  consent,  536 ;  cause  of  grant- 
ing, 536;  presumptions  when  deed  is 
silent  as  to  consideration,  ib. ;  stamp-duty, 
ib.\  cause  of  granting  inter  essentuuia,ib. ; 
narrative  proves  statements  contained  in 
in  it,  537  ;  dispositive  clause  is  the  most 
important,  ib. ;  what  it  determines,  ib. ; 
words  of  alienation,  ib, ;  in  past  tense  as 
referring  to  antecedent  obligation,  ib.; 
must  also  contain  act  of  present  transmis- 
sion, ib.;  mere  expression  of  will  insufiSci- 
ent, 538  ;  the  word  '*  dispone**  indispen- 
sable, ib. ;  grantee^s  name  and  designation, 
ib. ;  no  objection  that  he  is  merely  trustee, 
639 ;  need  not  be  named  if  validly  re- 
ferred to,  ib. ;  destination^  539 ;  meaning 
of  "heirs,**  tb.;  dispositive,  the  ruling 
olause,  540 ;  and  controls  destinations  in 
Other  part  of  deed,  ib. ;  destination  to  aa- 
ngnees,  ib, ;  meaning  of  words  "  heritably 
and  irredeemably,'*  541  ;^  description  of 
■object,  ib,;  general  description,  ib. ;  rules 
tm  to  framing  where  only  part  of  subjects 


conveyed,  542  ;  mistakes  in  orthography 
disre^Eirded,  ib.;  description  by  leading 
name,  543 ;  by  reference,  ib. ;  effect  of 
description  b^  boundaries,  »&.,  et  seq.; 
prevents  acquiring  as  part  and  pertinent, 
tb. ;  where  sea  is  boundary,  544 ;  where 
lands  described  as  lying  within  a  certain 
parish,  ib. ;  servituaes  may  be  acquired 
by  possession  beyond  boands,  ib. ;  noun- 
danes  control  measurement,  ib. ;  where 
measurement,  quality  of  contract,  ib. ; 
description  by  plan,  545,  see  Parts  and 
pertinents;  what  is  not  part  and  pertinent 
must  be  distinctly  specified,  548  ;  express 
right  preferable  to  claim  as  part  and  per- 
tinent, 549 ;  name  of  parish,  ib. ;  disposi- 
tive claase  should  contain  rights  reserved 
by  the  superior,  ib. ;  term  of  entry^  550 ; 
ienendcUt  its  purpose,  t5.,  et  seq. ;  does  not 
transmit,  ib,  ;  may  raise  presumption 
where  possession  has  followed,  551 ;  mo- 
dern purpose  of  clause,  ib. ;  its  form,  ib. ; 
not  aiSected  by  Lands  Transference  Act. 
ib. ;  reddendo^  ib. ;  civil  services  still 
competent,  ib. ;  agricultural  services  lost 
if  not  claimed  within  year,  552 ;  not  so 
kain  fowls,  ib. ;  value  how  computed,  t6. ; 
vassal  personally  liable  for  feu-duties,  ib,; 
until  new  vassal  entered,  ib. ;  how  obliga- 
tion made  perpetual  against  representa- 
tives of  vassals,  ib. ;  no  interest  due  on 
feu-duty,  ib. ;  interest  runs  from  date  of 
summons  for  payment  of,  553 ;  taxation 
of  composition,  ib.;  warrandice,  f^ee  War- 
randice; form  of  clause  of  warrandice, 
ib. ;  its  effect,  ib. ;  effect  of  abbreviated 
form,  ib. ;  rules  regarding  555 ;  where 
eviction  not  imputable  to  granter,  ib.; 
docs  not  extend  to  notorious  petty  liabili- 
ties, ib.  ;  does  it  apply  to  burdens  im- 
posed by  law  ?  ib, ;  future  augmentations, 
ib. ;  warrandice  against  augmentation  of 
stipend,  555 ;  threatened  eviction  should 
be  intimated,  556;  assignation  of  writs 
and  rentSf  556-7  ;  purpose  of  clause,  ib, ; 
clause  of  delivery,  ib, ;  form  of  clause,  ib. ; 
short  clause  imports  assignation  of  open 
procuratories,  A. ;  obligation  to  make 
titles  forthcoming  where  not  delivered, 
557  ;  adaptation  of  clause,  ib. ;  assigna- 
tion of  rents,  ib. ;  what  it  carries,  558 ; 
where  infeftment  taken  intimation  un- 
necessary, ib. ;  warrandice  of  writs  and 
rentSf  former  purpose  of,  ib. ;  this  clause 
now  implied  m  short  form  of  clause  of 
warranoice,  ib.;  obligation  to  relieve  of 
public  burdenst  old  and  new  form,  ib. ;  its 
effect,  ib. ;  clause  of  registration  should 
be  in  Books  of  Council  and  Session  only, 
559  ;  precept  ofsasine^  now  unnecessary, 
t&.,  note  ;  its  object  is  to  divest  granter, 
ib. ;  history  of,  ib. ;  originally  separate, 
559  ;  being  frequently  lost  came  to  be  in- 
serted in  charter,  ib. ;  old  form,  ib. ;  mo- 
dern form,  ib. ;  any  one  might  act  as 
bailie,  561 ;  special  power  to  give  sasine 
necessary,  ib, ;  is  name  of  vassal  neces- 
sary ?  ib. ;  name  of  a  company  insufiScient, 
562 ;  must  define  lands  in  itself  or  by 
reference,  ib, ;  what  is  sufiScient  identifica- 
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lion,  502  ;  the  infcdracnt  autborized  by 
the  precepts  should  bo  of  nature  intended 
to  be  given,  ib. ;  any  one  may  be  attorney, 
ib, ;  competent  to  prove  he  bad  no  autho- 
rity, 563 ;  direction  to  record  may  em- 
brace whole  deed,  563  ;  what  should  bo 
included  in  this  clause,  ib, ;  testing -davset 
ib. ;  delivery  necessary  to  complete  right, 
564.  See  ke$erv<Uiom  by  superior,  Von- 
ditions  of  feu. 

Feu-contract — its  a«lvantage8,  636. 

Feu-disposition,  635 ;  see  Disposition  de  me, 

Feu-duticH — interest  not  exigible  on,  553 ; 
in  original  charter,  ib, ;  vassal  personally 
liable  for,  i6.,  598 ;  are  not  subject  to 
terce.  672. 

Feu-farm — tenure  of,  621  ;  originally  ig- 
noble, ib. ;  analogous  to  emphyleusiSt  522. 

Feudal  casualties,  see  Qisuakies  of  superi- 
ority. 

Feudal  holilings,  521 ;  see  Ward  holding, 
Mortification,  Feurfarm,  Blench-holding, 
and  Burgage  Tenure. 

Feudal  lords — ancient  jurisdiction  of,  510. 

Feudal  system — introduced  modifications  on 
execution  for  debt,  283  ;  right  of  feudal 
superior  prevailed  over  private  creditor, 
i6. 

origin  and  history  of,  502,  et  seq» 

origin  of  feudal  tenure,  508 ;  based  on 

relation  of  Deux  and  Comites,  ib. ;  or  of 
patron  and  client,  509 ;  inherent  character 
of,  ib, ;  casualties  incident  to  feudal  ten- 
ure, 511,  512 ;  its  influences,  512. 

introduced  into  Scotland  in  eleventh 


century,  510  ;  grand  features  of,  ib. ;  so- 
vereign lord  paramount,  ib, ;  all  rights 
flow  irom  him,  ib. ;  service  by  vassals, 
and  defence  of  them  by  superior,  51 1 ;  evil 
consequences  of,  512-3  ;  means  by  which 
power  of  system  maintained,  513  ;  causes 
of  gradual  decline,  ib. 

practical  results  of  system  as  existing 

in  Scotland,  515  ;  examples  of  allodial 
I»roperty,  515 ;  subinfeudation  inherent 
quality,  518  ;  ancient  mode  of  constitut- 
ing the  fcud.il  relation,  528  ;  writing  not 
required  originally,  t6.;  proper  investiture, 
i6. :  improper  investiture,  529. 

Feudorum  Consuetudines — compiled  in  the 
twelfth  century.  510 ;  authonty  of,  525 ; 
their  authority  in  Germany,  ih. 

Fiduciary  fee,  680  ;  see  Fee. 

Force  or  fear,  impetration  by,  yitiates  an 
obligation,  70  ;  exception  when  caused  by 
execution  of  diligence,  71. 

Foreign  deeds  receive  effect  here  as  regards 
personal  contracts  and  obligations,  143 ; 
cases  decided  according  to  lex  loci  contrac- 
tus, 144  ;  cannot  affect  heritable  property 
in  Scotland,  if  not  in  accordance  with 
Scotch  forms,  ib. ;  effect  of,  as  obligation 
to  convey,  ih. ;  is  a  power  of  attorney,  not 
probative,  but  valiu  by  law  of  country 
where  executed,  sufficient  authority  to 
convey  landn  ?  145  ;  nature  of  deed  must 
be  agreeable  to  law  of  Scotland,  ib. ;  Eng- 
lish testament  does  not  convey  heritage 
in  Scotland,  ih.,  693 ;  to  receive  effect, 
foreign  deeds  must  be  yalid  by  laws  of 


place  where  made,  146  *,  prorisiiiD  £.r  a»> 
certaining  and  applying  in  one  part  of  Her 
Majesty *8  dominions  the  law  in  any  otW 
part  thereof,  ib. ;  also  in  the  case  of  for?i;3 
countries  which  have  entered  into  a  tk- 
vention,  tb. ;  xxsqmX  mode  of  anthenticatidi, 
147  ;  see  BUI  of  Exchangtm 

Fraud — nature  and  effect  of— ^n  contncu 
68 ;  may  be  pleaded,  ope  exeepti&ki*.  ^k. 
must  be  unknown  to  party  on  whom  pnc 
tised,  to  enable  him  to  reduoe,  ib. ;  c«}«: 
tion  of  frand  not  excluded  by  lapse  of  tirnr 
69 ;  party  pleading  fraud  must  set  fbd 
circumatances  from  which  fraud  nuj  In 
inferred,  tb* ;  preferences  under  1696,  c  o 
are  frauds,  ib, ;  date  of  deeds  nuiitf  tL 
Act,  70. 

Freehold  qualifications,  former  mode  of  coo 
stituting,  669  ;  how  old  Totes  still  fn 
served,  671. 

Furniture  contained  in  an  entail  traosarL 
without  service,  793. 

Furthcoming,  process  of,  321,  322. 


Game — is  lease  of,  good  against  singoLrsuc 
ceasors  ?  865. 

Gaming — gaming  debts  form  an  illegal  con 
sideration,  51  ;  provisions  of  9  Anae,  c 
14,  ib,;  of  5  &  6  Will.  IT.  c  41,  52. 

Qranter  of  deeds — capacity  of;  see  IkeJ*. 

Ground-annual — mode  of  oonstitniiDg  U)J 
gations  for,  843. 

Guarantee — by  the  Mercantile  AnieodmeQ 
Act  all  guarantees  must  be  in  writisg 
and  subscribed,  143  ;  guarantees  to  or  ^ 
a  company,  not  binding  after  a  cliaag«  i: 
the  partners  of  either  company,  ib. :  i 
granter  of  a  guarantee  is  not  endtJed  t 
the  benefit  of  oUbcnssion,  215;  is  not  lial4> 
for  the  expense  of  snine  principal  dekor 
th. ;  every  condition  mhich  he  stipuiatv 
must  be  fulfilled,  Uk  ;  is  freed  if  crcdiuii 
grant  delay,  2X8 ;  has  not  the  benefit^ 
septennial  limitation,  223. 

Guarantee  associations,  object  oC  233,  2J4. 


Heir — consent  by  heir  to  deed  granted  bi 
father  on  deathbed  does  not  bu  right  o 
reiiuction,  7 1 ;  meaninf^  of  heirs  in  leads 
subjects,  539.  See  Ditpotiiiom,  Dorti: 
causa,  Destination,  Marriagftosimcl 
Service,  Fee,  Fee  €md  LiferenL 

unentered,   see    Disposition  hff  kit 

unentered, 

three  years  in  ponesrioo — debts  of,  can 

be  made  to  affect  heritable  property,  812. 

Heirs  of  marriage,  destination  of  wbofe  pro 
perty  to,  686. 

Heirs  and  bairns,  destination  to,  687. 

Heirs — destinations  to,  in  marriage-cootncti 
— are  creditors  among  heirs  and  han 
among  creditors,  677  ;  to  substitotes  afi^r 
children  is  gratuitous,  ib. 

Heirship  moveables — general  serrioe  carm*. 
797. 

Heirs-portioners,  675 ;  may  be  exchuk-J  in 
an  entail,  767  ;  tbeir  wiooeaaoB  »tii- 
guisbes  the  entail,  ib. ;  actioo  of  diviMS 
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and  salo  at  iuHtauce  of,  782  ;  eldest  grants 
entry  to  vassals,  813. 

Heritable  and  moveable — relative  import- 
ance of  such  rights  in  early  times,  188| 
189 ;  heritable  comprehends  what  descends 
to  feadal  representative  or  heir-at-law, 
190  ;  movealie,  what  goes  to  next  of  kin, 
ib. ;  description  of  heritable  and  moveable 
subjects,  191 ;  price  of  heritable  subjects, 
where  made  a  real  burden,  is  heritable, 
889 ;  rules  for  determining  character  of 
succession,  710. 

Heritable  securities — what  is  necessair  to 
the  constitution  of  heritable  securities, 
842 ;  now  liable  to  inventory  duty,  855 ; 
authority  from  client  for  contracting  loan, 
856 ;  requisite  with  regard  to  debtor's 
title,  ib. ;  bond  may  be  eranted  by  a  factor 
or  commissioner  specially  authorized,  857; 
security  of  party  infeft  on  any  title  with- 
out confirmation,  ib, ;  preference  conferred 
by  confirmation  of  debtor's  sasine  where 
several  securities,  ib. 

the  Heal  Burden ^must  bo  specific, 

and  attached  to  the  property,  600 ;  is  con- 
stituted by  act  of  proprietor,  842  ;  tho 
burden  must  be  imposed  upon  the  lands, 
and  by  the  disposition,  843 ;  sum  and 
creditor's  name  must  be  specified,  ib. ;  it 
must  be  mentioned  in  the  infeftment,  tb. ; 
this  is  form  of  constituting  ground-annual, 
ib. ;  separate  personal  obligation  for  the 
debt  continues  personal  to  granter  after 
sale  of  subjects,  843  ;  gives  no  active  title 
of  possession,  844  ;  form  of  words  used  to 
create,  ib. ;  sasine  following  on  disposition 
constituting  null,  if  it  onut  reference  to, 
ib. ;  mode  of  transmission  is  by  assigna* 
tion,  845  ;  reference  in  future  investitures 
sufficient,  W. ;  mode  of  extinction,  tb. ;  is 
carried  by  general  service,  797. 

the  fferitcMe  Bond — its  origin  and 


form,  845  ;  constitutes  a  real  burden,  ib. ; 
mode  of  recovery  of  interest  and  arrears, 
ib. ;  mode  of  transference,  846  ;  renuncia- 
tion originally  required,  ib  ;  payment  now 
extinguishes,  ib. 

—  Wadset,  its  derivation  and  history, 
847  ;  its  later  form  with  eik,  ib. ;  mode 
of  extinction,  848 ;  is  simple  renuncia- 
tion sufficient  to  extinguish  ?  ib, ;  pur- 
pose of  letters  of  regress,  ib.  ;  they 
were  unnecessary  after  1745,  ib. ;  decla- 
rator of  redemption,  ib. ;  money  after  con- 
signation attachable  by  arrestment,  849  ; 
requisition  for  payment  at  the  instance  of 
the  creditor,  ib. ;  tho  proper  wadset,  ib. ; 
the  improper  wadset,  t6. 

Bofui  and  Disposition  in  security  ^ 
old  form,  850;  power  of  sale,  851  ;  com- 
pleted by  infeftment,  ib. ;  when  conapleted, 
gives  preference  over  other  securities,  ih. ; 
may  be  granted  to  a  cautioner  in  relief, 
852  ;  in  security  of  a  future  debt,  ib. ;  in 
security  of  cash  credits,  ib. ;  form  under 
recent  Act,  853;  change  in  dispositive 
clause,  ib. ;  power  of  sale,  ib. ;  right  com- 
pleted by  registration  without  sasine,  ib, ; 
transmission  inter  vivos  formerly  by  dis- 
position and  assignation,  854;  changes 


introduced  in  1845,  ib. ;  short  form  of 
assignation,  ib.;  notarial  instniment  where 
deed  for  further  uses,  ib. ;  assignations 
may  be  registered  at  any  time,,  even  after 
death  of  granter,  ib. ;  date  of  registratiuii 
is  date  of  instrument  in  questions  under 
Bankrupt  Statute,  ib. ;  notarial  instruv 
ments  exempt  from  challenge  on  ground 
of  erasure  before  recording,  ib,\  special 
modes  of  assigning  in  terms  of  Titles  to 
Land  Act,  ib. ;  bond,  etc.,  by  a  joint-stock 
company,  857  ;  what  is  implied  in  it,  ib. ; 
Transmission  mortis  causa,  former  prac- 
tice, 855 ;  practice  since  1845,  ib. ;  JVrit 
of  acknowledgmemt^  ib. ;  infeftment  re- 
quired when  security  is  not  registered 
during  grantee's  lifetime,  ib. ;  transference 
to  a^judgers,  ib, ;  Extinction  —  former 
mode — by  discharge  and  renunciation, 
856  ;  new  form  of  discharge,  ib. ;  security 
may  be  created  by  assignation  of  unex- 
hausted precept  qualijicat^t  858  ;  both 
sum  and  creditor's  name  must  be  set  forth, 
859 ;  quality  of  right  must  appear,  ib. ; 
competency  and  effect  of  power  of  sale, 
ib, ;  is  power  of  sale  by  curator  bonis  com- 
petent? 860,  see  Adjudication  for  debt. 

Heritable  securities  (continued) — Disposi- 
tion with  Back  Bond — disposition  ex  facie 
absolute,  860;  debtor  not  safe  without 
back  bond,  ib. ;  obligation  to  denude  made 
real  by  registration  of  bond,  861  ;  or  by 
judicial  production  of  back  bond,  ib. ; 
where  bond  not  registered  creditor  liable 
as  absolute  proprietor,  ib. ;  security  ex- 
tinguished by  renunciation  or  resignation 
ad  remanentiam,  ib. 

Heritable  rights — not  of  land — are  trans- 
missible by  base  fee,  637. 

Heritable  state— definition  of  term,  573. 

Heritably  and  irredeemably — meaning  of 
term,  540. 

Heritage  cannot  be  conveyed  by  teutumcnt, 
693. 

Holograph  writs — holograph  writs  do  not 
require  witnesses,  135 ;  writs  held  to  be 
holograph  where  only  enscntial  parts  in 
granter  s  writing,  ib,.\  improbative  writing 
may  be  adopted  by  holograph  memoran- 
dum signed  by  party,  ib. ;  but  not  by 
mere  subscription  of  docquet  on  envelope 
containing  adopted  writing,  1 36 ;  receipt 
signed  and  addressed  by  granter  is  not 
hmograph,  ib. ;  a  holograph  deed  executed 
without  witnesses  must  oe  proved  to  be 
holograph,  {6. ;  if  holograph  writ  bear  to 
be  written  by  granter,  contrary  must  be 
proved,  ib. ;  cannot  prove  its  own  date  if 
unattested,  137  ;  cases  of  holograph  writ- 
ings not  proving  their  own  dates,  ib. ;  a 
holograph  acknowledgment  of  intimation 
of  an  assignation  proves  its  own  date,  ib. ; 
must  be  subscribed,  138  ;  if  not,  granter's 
intention  is  presumed  to  have  been  altered, 
ib. ;  in  peculiar  circumstances  subscrip- 
tion is  not  necessary,  ib. ;  holograph  bill 
containing  obligant's  name  in  its  body,  but 
no  subscription,  is  binding,  but  will  not 
warrant  summary  diligence,  ib. ;  effect  of 
declaration  in  deed  of  settlement  as  to  be- 
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871 ;  mast  be  executed  against  debtor,  ib. ; 
mode  of  execution  against  the  lieges,  tb» ; 
mode  of  execution  when  debtor  furth  of 
Scotland,  ib. ;  requisites  of  registration, 
872  ;  effect  of  registration,  ib. ;  material 
error  in  registration  fatal,  ib. ;  applies 
only  to  heritable  property,  ib. ;  is  prospec- 
tive as  well  as  retrospective  in  effect,  ib. ; 
debtor  may  grant  deeds  he  was  previously 
under  obligation  to  grant,  ib. ;  may  dis- 
chaise  heritable  securities,  ib. ;  debtor*8 
lands  may  be  adjudged  for  debts  contract- 
ed prior  to  inhibition,  873  ;  effect  merely 
pronibitory,  i6. ;  does  not  prevent  trans- 
ference of  estate  to  trustee  in  sequestra- 
tion, 1*6. ;  recalled  when  used  oppressively, 
ib, ;  examples  of  fatal  vitiation,  ib. 

Inhibitions,  register  of^its  purpose,  166. 

Initials,  subscription  by,  where  valid,  107. 

Insane  persons,  see  Idiots  and  Insane  Per- 
sons. 

Institute — meaning  of  term,  459;  conditional 
institution,  ib. ;  eflfect  of  institute  prede- 
deceasing,  459,  500 ;  see  Legacy^  Service^ 
Entail 

Instrument  of  sasine,  see  Sasine. 

Insurance,  policies  of,  ho^  transferred,  264 ; 
mere  delivery  of  policv  is  insufhcient  to 
transfer,  ib. ;  mode  of  mtimation  of  assig- 
nation, ib.  252. 


must  be  published  and  registered,  ib. ;  not 
effectual  till  registration,  ib. ;  onerous 
deeds,  without  consent  of  interdictors,  sus- 
tained, vb. ;  where  interdictors  do  not  con- 
sent, party  may  be  reponed  on  proof  of 
lesion,  ib. ;  remedy  of  interdicted  party 
where  interdictors  consent,  ib. ;  interdicted 

Sarty  may  make  settlement  of  moveables, 
^. ;  can  he  make  or  alter  settlement  of 
heritage  ?  tb. ;  duties  of  interdictors,  46. 

Interdictions,  register  of,  166. 

Interest,  rate  of,  ought  to  be  matter  of  special 
contract  in  every  transaction,  52,  204 ; 
legal  interest,  what  it  means,  ib. ;  penal 
interest  imposed  by  Pupils  Protection  Act 
is  imperative,  205;  compound  interest, 
when  due,  ib. ;  interest  on  advances  under 
cash-credit  bond  may  be  accumulated 
annually,  231 ;  does  not  run  on  feu-duties, 
552 ;  until  judicial  demand,  553.  See 
Usury. 

Interlineation,  see  Vitiatioru 

Intestate  Succession  Act,  426. 

Intimation  of  assignations,  see  Assignation. 

Intoxicated  persons,  cannot  contract,  44 ; 
form  of  issues  for  reducing  deed  granted 
by,  ib.  ^ 

Introduction — duties  and  qualifications  of 
conveyancers,  1-12  ;  nature  of  instruction 
belonging  to  Chair  of  Conveyancing,  12  ; 
additions  introductory  lecture,  15-19 ; 
method  of  teaching  analvtical,  23;  writers 
on  Conveyancing,  ib. ;  division  of  subject 
of  lectures,  24-28. 

Inventory  of  title-deeds,  882  ;  rules  for  fram- 
ing, ib. 

Inventories,  register  of,  its  purpose,  166; 


practically  superseded  by  Service  of  Heirs 
Act,  ib. 
Investiture,  proper,   528 ;    improper,  529 ; 
remnant  of  proper,  in  sasine  prop,  man, 
593. 

deed   of,    by  over-superior,  824 ;   by 

Crown,  830. 

Iron  Scrip — terms  of,  held  not  to  be  in  re 

mercatoria,  338  ;  and  not  transferable  by 

delivery,  ib. 
Irritancy, — ob  non  solutum  canonenif  524 ; 

may  be  purged  by  payment  at  the  bar,  ib.; 

peculiar  to  fcu-hoidings,  ib. ;  how  made 

effectual,  ib. 

is  statutory  in  entails,  603 ;  conven- 
tional in  other  deeds,  ib, ;  see  EntaH. 

Irritant  and  resolutive  clauses — effect,  735  ; 
they  must  be  inserted  in  the  titles  and  in 
all  subsequent  conveyances,  735;  defini- 
tion of,  731,  755.     See  Entail 

Joint  Stock  Companies  Acts.  See  Corpo- 
ration. 

Judicial  factor  entitled  to  commission,  but 
not  to  professional  charges,  64  ;  he  cannot 
derive  profit  over  and  above  commission, 
by  employing  the  law  firm  of  which  he  is 
a  partner,  ib. ;  must  find  caution,  718 ; 
how  his  title  is  made  up,  ib. 

Judicial  ratification  by  married  woman — its 
form,  40 ;  not  necessary  to  complete  her 
deed,  ib. ;  secures  it  from  challenge,  ib. ; 
does  not  in  all  cases  bar  challenge,  41 ; 
does  not  import  delivery,  178. 

Judicial  reference — nature  of,  418;  proce- 
dure under  it,  ib. ;  distinction  between, 
and  submission,  ib. ;  does  not  lapse  by 
death  of  party,  ib. ;  but  falls  along  with 
process,  419  ;  advantages  of,  over  private 
submission,  ib. ;  referee  must  hear  parties, 
ib. ;  he  is  entitled  to  a  fee,  ib. ;  grounds 
on  which  award  may  be  challenged,  ib,  \ 
award  need  not  be  tested,  417. 

Judicial  sentences  must  be  signed  in  order 
to  validity,  104. 

Jus  cedendarum  actionum^  cautioner  en- 
titled to,  216,  219  ;  see  Cautioners, 

Jus  crediti,  see  Marriage-contract;  trans- 
mits to  heir  of  marriage  without  service, 
793 ;  where  security  given  service  re- 
quired, ib. ;  partakes  of  the  nature  and 
quality  of  the  subject  itself,  711  ;  carried 
by  general  service,  797. 

Jus  mariti — difference  between,  and  right  of 
administration,  36 ;  does  not  extend  to 
paraphernal  goods,  ib. ;  may  be  dis- 
charged, 37  ;  out  express  terms  required, 
38.     See  Marriage-contract. 

Jus  relictcet  representatives  of  wife  prede- 
ceasing husband  have  now  no  claim,  439  ; 
wife  surviving  husband  has  right  to  jus 
reUctcB,  ib. ;  effect  of  discharge  of  jus  re- 
lictcB  on  children's  rights,  444 ;  should  be 
discharged  where  provisions  given  io 
antenuptial  contract,  441,  690 ;  case  of 
implied  discharge,  441  ;  discharged  if 
after  marriage  wife  accept  provisions  in 
satisfaction,  tb, ;  cannot  be  prejudiced  by 
will,  478. 

Jus  superveniens  aecrescit  successori  not  ap- 
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jointly,  500 ;  or  equally  between  them^  ib. ; 
or  a  half  to  eacfh  to.  ;  substitution  in 
legacies,  ib. ;  substitutes  generally  condi- 
tional institutes,  t6.;  substitution  by  means 
of  trust,  ib, ;  see  Provisions  (Substitution 
in), Institute;  mode  of  constituting  against 
heir  in  heritage,  695  ;  is  arrestable  though 
payable  out  of  heritage,  711. 

Legacy — {continued) — assignation  of,  inti- 
mati^'d  to  intended  executor  before  death 
of  testator  inept,  259. 

discharge  of — legatee  is  not  bound  to 

grant  formal  discharge  of  a  legacy  of  spe- 
cific amount,  501  ;  a  simple  receipt  suffi- 
cient, ib.\  case  of  residuary  legatee  dif- 
ferent, ib. 

Leges  barbarorum^  506. 

Legitim — how  it  may  be  discharged,  443 ; 
discbarge  by  child  to  father  increases  legi- 
tim of  other  children,  444;  exception 
where  discharge  granted  after  his  death, 
ib, ;  it  cannot  be  excluded  after  marriage, 
ih.  457  ;  nor  can  it  be  prejudiced  by  will, 
478  ;  see  Marriage- contract. 

Letters  of  four  forms,  287. 

Letters  of  general  and  special  charge,  see 
Adjudication  in  implement. 

Liberation  from  prison,  see  Debtor, 

Liege  Poustie,  see  Deathbed. 

liferents,  681  ;  powers  of  liferenter  by  re- 
servation, 869  ;  by  constitution,  870 ;  when 
assigned,  assignee  cannot  be  infeft,  ib, ; 
as  a  fund  of  credit,  ib.  See  JFee  and  Life- 
rent 

Locality,  provision  to  widows  by,  690. 

Macer  of  Court  of  Session — terms  of  agree- 
ment as  to  remuneration  found  null,  57. 

Magistrates,  their  former  liability  as  to  pri- 
sons, 300. 

M.iillH,  645. 

Malcomi  leges^  518. 

Mandatory,  not  necessary  in  diligence  at 
instance  of  a  foreigner,  291. 

Mansion-house — heir  of  entail  not  bound  to 
uphold,  738 ;  may  not  bo  let  beyond  life 
of  heir,  740 ;  value  of,  not  included  in 
estimating  provisions,  744;  three-fourths 
of  new  house  may  be  charged  on  estate, 
750. 

Blarculfus — styles  of,  506;  contain  the  germs 
of  present  forms,  tb. 

Maritime  writs,  see  Ships. 

Marriage — effect  of  conditions  in  restriction 
of,  59  ;  effect  of  marriage  when  there  is 
no  contract,  437  ;  of  whom  the  society 
consists,  ib. ;  communion  of  goods,  ib. ; 
what  property  falls  within  communion,  ib.', 
does  not  include  heritage  of  the  spouses, 
ib, ;  nor  fund  which  did  not  exist  during 
the  marriage,  ib, ;  it  is  under  the  control 
of  the  husband  dining  the  marriage,  438  ; 
and  may  be  attached  for  his  debts,  ib.; 
husband  liable  for  his  wife's  debts,  ib. ; 
wife's  next  of  kin  can  claim  no  part  of  the 
eoods  in  communion  when  she  predeceases 
her  husband,  ib. ;  rights  of  parties  on  dis- 
solution of  marriage,  ib. ;  former  effect  of 
dissolution  within  year  and  day,  ib. ;  now 
suiue  as  il  it  had  subsisted,  439. 


Marriage — (continued) — legal  effect  of,  in 
regard  to  heritable  property,  672 ;  1. 
Husband's  heritable  estate  remains  his 
own,  ib. ;  descends  to  heir-at-law,  ib. ; 
subject  to  terce,  ib. ;  nature  of  terce,  what 
subject  to  it,  and  how  constituted,  ib. ; 
2.  Wife's  property — rents  fall  under  jus 
mariiif  673 ;  property  remains  her  own, 
ib.    See  Terce;  Courtesy. 

antenuptial  contract    in  relation  to 

moveable  property — its  provisions,  439; 
provisions  to  wife  by  bond  of  annuity, 
440  ;  by  giving  ner  a  life-rent  of  a  certain 
sum,  ib, ;  or  of  conquest,  ib. ;  restriction 
on  account  of  second  marriage,  {6. ;  pro- 
vision of  furniture,  ib, ;  allowance  for 
mournings,  and  interim  aliment,  441 ;  jus 
rellctee  should  be  discharged  where  pro- 
visions are  granted,  ib ,  690  ;  case  of  im- 
plied discharge,  441 ;  if  settlement  be 
revocable,  discharge  is  not  implied  by 
wife's  consent,  ib. ;  nor  by  her  accepting 
a  liferent  of  the  whole  estate  contained  in 
a  deed  to  which  she  was  not  a  party, 
442  ;  it  will  be  held  discharged  if  she, 
after  the  marriage,  accept  provisions  de- 
clared to  be  in  satisfaction  of  it,  ib. ;  but 
not  if  ignorant  of  state  of  husbiind's 
affairs,  ib. ;  homologation  by  widow,  ib. ; 
manner  of  making  settlements  on  cfiildren, 
ib. ;  power  of  division,  ib, ;  inherent  in 
father,  ib. ;  division  must  extend  to  all 
the  children,  ib. ;  and  must  not  be  illu- 
sory, ib. ;  father  may  delegate  power  of 
division,  ib. ;  when  only  one  child  sur- 
vives, he  is  entitled  to  the  whole,  ib. ; 
children  share  equally  if  power  be  not  ex- 
ercised, ib. ;  issue  of  a  predeceasing  child 
are  entitled  to  their  parent's  share,  443, 
462  ;  share  of  predeceasing  child  may  be 
apportioned  among  children,  443 ;  but 
fatner  cannot  divide  share  of  legitim 
among  child's  issue,  ib.]  discharge  of 
legitim,  ib,;  must  bo  special,  ib.;  effect 
of  discharge  by  one  child,  444  ;  effect  of 
discharge  of  ^'ti^  relictce,  ib. ;  sum  provided 
to  children  is  not  subject  to  legacy-duty, 
but  is  subject  to  succession  diity,  445  ; 
effect  of,  in  competition  with  creditors, 
obligation  for  annuity  to  widow  confers 
jus  crediti,  ib. ;  manner  in  which  its  valuo 
is  to  be  computed,  t6. ;  mode  of  making 
wife's  provisions  preferable  to  creditors, 
ib. ;  bond  for  an  alimentary  allowance  give.'i 
jus  crediti,   during  husband's  life,  ib. ; 

S revisions  to  children  payable  at  father's 
eath  give  only  spes  successionis,  ib. ; 
mode  of  conferring  jus  crediti  on  them, 
447  ;  a  provision  to  illegitimate  children 
gives  them  right  of  creditors,  ib. ;  jus 
crediti  is  conferred  on  children  if  term  of 
payment  may  arrive  iu  father's  lifetime, 
ib. ;  also  if  it  bears  interest  from  child's 
majority  or  marriage,  ib. ;  mode  of  mak- 
ing children's  provisions  preferable  to 
creditors,  ib. ;  fee  must  be  taken  out  of 
father,  ib.;  see  Fee,  Fee  and  Liferent; 
disposal  of  wife's  property,  it  is  generall  v 
conveyed  to  husband,  450 ;  when  wifu 
has  a  preferable  claim  on  her  p:o])erty, 
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graph,  obligation  by  her  presumed  to  be 
granted  after  marriage,  137. 

Medilatione  fuga-wa^mt  may  be  executed 
OD  Sabbath,  ex  necessitate,  64. 

Members  of  College  of  Justice  and  others 
prohibited  from  purchasing  suits  on  depri- 
vation, 52. 

Mercantile  company, — incapacity  to  hold 
heritage.  47 ;  inconvenience  obviated  by 
taking  title  in  name  of  trustees  for  com- 
pany, ib.]  may  hold  lease  socio  naminet  867. 

Mercantile  Law  Amendment  Act — provi- 
sions of,  143,  154,  288,  311,  364,  see 
Cautioners,  Bills,  Arrestment, 

Messenger-at-arms,  terms  of  agreement  be- 
tween him  and  law-agent  not  sustained, 
58. 

Midcouple,  see  Completion  of  title,  655. 

Mid-impediment,  nature  of,  638. 

Mid- superiority  created  by  base  infeilment 
on  amevel  de  me  disposition,  648  ;  only 
bona  fide  conveyance  can  defeat  right  to 
make  the  holding:  public,  G49 ;  extinction 
of,  see  Entry  with  Superior — extinction 
of  mid-superiorities. 

Mills — symbols  for  infeftment  in,  573. 

Mines  and  Minerals — effect  of  reservation  in 
feu,  599. 

Minister — agreement  not  to  apply  for  aug- 
mentation not  binding,  57  ;  may  act  as 
notary  in  subscription  of  testaments  in  his 
own  parish,  141  ;  but  his  subscription 
must  contain  essentials  of  valid  notarial 
subscription,  ib. ;  may  be  required  to 
assign  part  of  his  stipend  to  creditors,  58 ; 
stipend  is  arrestable,  320 ;  see  Officer. 

Minors — 30 ;  have  a  limited  capacity  of  con- 
tracting, ib. ;  may  choose  or  act  without 
curators,  31 ;  within  what  limits  deeds 
may  be  granted  by  curators  affecting  their 
estates,  ib. ;  may  alienate  their  heritable 
property  with  consent  of  curators,  33; 
right  of  challenge  during  quadriennium 
utile,  ib. ;  deeds  granted  by,  without  con- 
sent of  curators,  null,  so  far  as  not  in  rem 
versum,  ib. ;  restitution  where  not  in  rem 
tjersum,  ib. ;  effect  of  deeds  by  minors, 
34 ;  may  execute  a  testament,  ib.,  478 ; 
but  not  a  settlement  of  heritage,  even 
with  consent  of  curators,  34  ;  deeds  which 
they  may  be  compelled  to  grant,  not  liable 
to  challenge,  ib. ;  may  execute  presenta- 
tion to  church  without  curators,  t^.;  parties 
contracting  with  them  are  bound  by  their 
obligations,  ib. ;  minors  may  act  as  instru- 
mentary  witnesses,  113 ;  gratuitous  dis- 
charge by,  is  invalid,  271 ;  debtor  can- 
not he  required  to  pay  to  minor  without 
curators,  34,  271  ;  arrestment  competent 
against  minor,  without  citing  curators, 
317  ;  bond  by,  208  ;  same  hazard  applies 
as  in  bond  by  tutor,  ib. ;  deed  is  granted 
by  minor  with  advice  and  consent  of  cura- 
tors, ib.  See  Indenture. 
Minute  of  sale — its  clauses,  889. 
Missives  of  sale — writing  necessary  to  trans- 
mit nroperty,  879 ;  must  be  probative, 
ib. ;  both  parties  must  be  bound,  ib. ; 
what  they  should  consist  of,  880 ;  obUga- 
tion  of  aeUer  to  give  valid  title  implied. 


881 ;  law  of  prescription,  ib. ;  on  what  it 
runs,  ib.,  see  Sale  of  heritdbie  property  ; 
they  must  be  stamped  before  they  can  be 
used  in  evidence,  889. 

Montgomery  Act ;  see  EtUail. 

Mortification,  tenure  of,  521. 

Mortis  causa  deeds  containing  power  of  re- 
vocation are  not  irrevocable  although  de- 
livered, 180. 

Moveable  rights,  division  of,  239,  463 ; 
things  actually  possessed  are  corporeal 
moveables,  ib. ;  claims  against  others  are 
incorporeal  moveables,  ib.',  in  England 
divided  into  rights  in  possession,  and 
choses  in  action,  ib. 

transference  of,  by  legal  assignation, 

240,  see  Assignation. 

Moveable  real  rights  are  generally  trans- 
ferred by  removal  of  po^lfcssion,  without 
writing,  240  ;  may  be  transferred  by  dis- 
position, 463 ;  its  purpose,  ib.-,  its  form, 
\b. ;  it  should  refer  to  an  inventory,  ib. ; 
its  warrandice  is  from  fact  and  deed,  ib. ; 
delivery  of  moveables  disponed  with  the 
disposition,  completes  transference,  464; 
if  they  are  not  delivered,  instrument  of 
possession  may  be  taken,  ib.',  its  form, 
a6. ;  effect  of  disposition  and  instrument 
in  questions  with  creditors,  ib. ;  articles 
sold  but  not  delivered  cannot  now  be 
arrested  in  hands  of  seller  by  his  creditors, 
ib. ;  a  purchaser  from  the  original  pur- 
chaser may  demand  delivery,  ib.',  effect 
of  disposition  and  instrument  against  dis- 
poner  and  his  heirs,  465 ;  eflfect  whore 
goods  are  in  hands  of  a  third  party,  ib. 


Name — change  of;  not  unusual  to  apply  to 
Court  of  Session  for  authority,  150 ;  but 
this  not  essential,  ib. ;  see  Deeds,  structure 
of. 

Narrative  clause — see  Feu  Charter,  Bond, 
etc. 

Negotiorum  gestor — cautioner  who  gets  a 
security  from  debtor  acts  for  whole  obli- 
^  gants,  220. 

Non-entry,  casualty  of,  524 ;  what  it  con- 
sists of,  ib. ;  is  incurred  on  resignation, 
525 ;  not  exigible  while  fee  is  full,  ib. ; 
nor  while  superior's  title  is  incomplete, 
ib. ;  remedv  in  this  case,  ib. ;  is  not 
purged  until  vassal  be  infefl  on  charter, 
819. 

Notarial  Instruments  under  Titles  to  Land 
Acts— notarial  instruments  in  form  of 
schedule  B,  596;  its  form,  ib.;  and 
clauses  of,  ib. ;  name  of  notary  must  be 
set  forth,  597  ;  where  deed  on  which  it 
proceeds  contains  clause  of  direction,  ib.; 
exempted  from  challenge  on  ground  of 
erasure,  ib. ;  may  be  recorded  during  life 
of  party,  ib. ;  extracts  to  make  faith,  ib, ; 
may  be  used  in  completing  title  to  unre- 
corded conveyance,  659 ;  in  form  of 
schedule  H,  723  ;  in  form  of  schedule  K, 
659 ;  in  form  of  schedule  M,  784. 

Notarial  subscription — when  party  cannot 
write,  he  subscribes  by  notaries,  109  ;  his- 
tory of  notarial    subscription,  ib.;    two 
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Dotariefl  required,  110 ;  notaries  must  as- 
certain. (l.J  identity  of  party  before  sub- 
scription, tb. ;  (2.)  reason  of  assistance 
beinK  required,  ib, ;  as  to  challenge  of 
the  deed  on  ground  of  party's  ability  to 
write,  1*6. ;  notary  must  receive  (3.)  war- 
rant to  act,  ib. ;  what  warrant  consists  of, 
ib, ;  subscription  and  docquet  of  notaries, 
ib. ;  what  is  sufficient  warrant,  ib, ;  it 
must  bo  stated  in  docquet,  ib. ;  notaries 
must  sign  siraultaneously,  111 ;  four  wit- 
nesses must  attest  giving  of  warrant  and 
subscription  of  both  no&ries,  ib. ;  parish 
minister  may  act  as  notary  in  subscription 
of  testaments  iu  his  own  parish,  141 ;  one 
notary  and  two  witnesses  sufficient  to  sub- 
scribe a  testament,  479. 

Notary-public,  his  duties  in  giring  sasine, 
571 ;  interested  notary  may  not  officiate, 
tb ;  see  BUI. 

Notary's  docquet,  see  Sasine. 

Notour  bankruptcy — apprehension  of  debtor 
not  followed  by  imprisonment  sufficient, 
300 ;  circumstances  constituting,  set  forth 
in  Bankruptcy  (Scotland)  Act,  %. 

Novation  ana  delegation,  see  Discharge. 

NoTodamus,  charter  of,  817 ;  its  effect,  ib. ; 
may  include  lands  not  formerly  feued,  ib. ; 
how  far  ineffectual  without  warrant,  818 ; 
words  "  used  and  wont "  restrict  right, 
ib. 

Nuncupative  testament  onlv  valid  to  extent 
of  £100  Scots,  146 ;  also  legacy,  490. 


Oath  of  homage,  lands  held  by,  511. 

Obligations — what  may  be  the  subject-mat- 
ter of,  48  ;  to  do  what  is  impossible  are  in- 
valid, ib. ;  contra  bancs  mores  illegal,  ib. ; 
restitution  is  not  given  if  obligation  ob  tur- 
pern  causam  fulnlled,  49;  pactum  super 
hareditati  viventis  legal,  ib. ;  sponsiones 
ludicras,  not  onfoiced  at  law,  50,  51 ; 
gaming  and  betting  debts  form  illegal  con- 
sideration, ib. ;  provisions  of  5  &  6  Will, 
iv.  c.  41,  52 ;  securities  void,  granted  to 
facilitate  a  bankrupt's  discharge,  ib.]  debts 
null  under  the  Tippling  Act,  ib. ;  usury 
not  now  a  ground  of  nullity,  52  ;  mean- 
ing of  "legal  interest,"  ib.;  where  sub- 
ject is  matter  of  controversy,  ib. ;  pactum 
de  qitotA  Utisy  53 ;  invalid  if  contrary  to 
provisions  of  Turnpike,  and  Customs,  and 
Excise  Acta,  56  ;  pactum  iUicitum  in  the 
case  of  parties  holding  public  offices,  ib. ; 
can  the  emoluments  of  a  public  office  be 
assigned?  57  ;  bribery  or  simony,  59 ;  con- 
taining impossible  conditions,  ib. ;  contain- 
ing conditions  in  restriction  of  marriage, 
tb. ;  in  undue  restraint  of  liberty,  61 . 

mode  of  constituting,    192,   et  seq. ; 

mode  of  transmitting,  239,  et  seq. ;  mode 
of  enforcement,  280,  et  seq.  See  Execu- 
tion/or Debty  DUigencCy  Homing^  Poind- 
ing,  Arrestment^  Personal  Diligence  Act. 

mode  of  extinction,  268,  et  seq.^  see 

Discharge^  Deed, 

— —  what  are  conditions  suspensive   of? 

268. 
Obligation  to  infeft  now  implied,  623.    See 


Fevr<harter^  Disposition  a  me  vd  ii 
me. 

Occupancy,  original  fonndatioQ  of,  right  of 
property,  20. 

Officer,  public — can  be  assign  or  impleJge 
his  salary  ?  57  ;  may  be  ordained  to  par 
part  of  salary  to  creditors,  58 ;  agreexsest 
Detween  two  public  officers  wberebjone 
became  bouna  to  perform  the  duties  o( 
both  offices,  not  sustained,  t^ 

Open  doors,  letters  of,  305. 

Origin  of  right  of  prc^rty,  20 ;  see  Ocen- 
paney. 


Pactum  de  quota  litis  illegal,  53  ;  natort  U 
such  a  contract)  ib. 

Pactum  iUidtumf  see  Obligation, 

Pactum  super  hareditate  viventis,  not  illegal, 
49;  Court  has  authorised  guardians  to 
enter  into  this  contract,  t^i 

Pares  curioe,  anciently  the  witnesses  aoii 
register  of  feudal  grants,  528 ;  their  eri- 
dence  necessary,  w. 

Parts  and  pertinents,  vassal  acquires  rigkt 
to,  527  ;  bounding  charter  prevenU  ac> 
quiring  of,  543 ;  except  servitudes  which 
are  acquired  by  possession,  544;  acces- 
sories pass  as,  545 ;  and  rights  aoqaind 
by  possession,  t&. ;  disposition  oC  with 
subject  implied,  tb. ;  case  of  introduction 
of  additional  party  to  limited  subject,  546 : 
do  mills  pass  as  parts  and  pertinents  ?  ih. ; 
external  accessories  pass  as  part  and  per- 
tinent, ib. ;  immemorial  possession  as  ex- 
cludes any  one  not  having  special  titUs  ib.:. 
examples  of  this,  ib, ;  discontiguous  sq!>- 
jects  may  be  carried  as  part  ana  pertioeot. 
ib, ;  what  possession  is  necessary  to  carrr 
as  part  and  pertinent,  547  ;  greater  r^gal,n 
cannot  be  carried  as  part  and  pertinent. 
ib. ;  trout-fishing  passes  as,  548. 

Partnership,  sec  Copartnery, 

Patent  rights,  mode  of  assignment,  2^5 :  m' 
mode  of  intimation,  ib. ;  they  are  ptrx^n  J 
property,  ib. 

Patronage — symbols  for  inieftment  b,  57:>, 
811;  origin  of,  810;  may  be  conreTM 
without  any  pui  of  lands'  with  which  n 
was  connected,  ib. ;  the  conveyance  mnst 
embrace  full  right,  f5. ;  disposition  oC  tt» 
form,  ib, ;  one  act  of  possession  will  r^t 
found  prescriptive  title,  ib. ;  not  subject  t*-) 
terce,  672. 

Penal  bond,  see  Bond. 

Personal  Bond,  see  Bond^  persomal. 

Personal  execution,  see  JSxeeutitmfvr  AV. 

Personal  liberty,  obligaticxis  imposiiig  midue 
restraints  on,  are  illegal,  61. 

Personal  rights  to  land,  see  Ditpositinn  anJ 
Asngnation ;  are  carried  by  geneml  srr- 
vice,  798  ;  are  not  subject  to  teice.  f^7i. 

Personal  Diligence  Act,  letters  of  korain;; 
practically  superseded  by,  291 ;  decreet  td 
contain  warrant  to  charge,  arrest,  poiai, 
and  imprison,  ib. ;  assignee  to  decree  out 
obtain  warrant  for  diligence  in  his  cw 
name,  Q>. ;  provisions  of  the  Act  in  refTu-i 
to  previous  tbrms,  ib. ;  provisiooi  maie  as 
to  Sheriff-court  decrees,  ih. 
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Personal  Diligence  Act — (continued) — regis- 
tration of  execution  ot  charge  is  substi- 
tuted for  denunciation,  297,  298;  it 
accumulates  debt  and  interest  into  capi- 
Ul,  297. 

competent  within  year  and  day  to  re- 
gister expired  charge,  298 ;  execution  only 
is  recorded,  t6.;  mode  of  obtaining  warrant 
of  imprisonment,  ib. ;  minute  for  warrant 
to  imprison  is  endorsed  on  extract,  ib.; 
the  schedule  to  the  Act  gives  form  of 
minute,  ib. ;  it  is  signed  by  a  W.S.,  ih, ; 
omission  of  place  and  date  is  fatal,  ib. ; 
the  extract,  with  the  fiat  of  the  clerk  en- 
dorsed, is  equivalent  to  letters  of  caption, 
ib.\  inducict  must  have  expired  before 
warrant  is  applied  for,  ib, ;  ^•itiati(m  in 
warrant,  ib. ;  partial  payments  to  be  de- 
ducted, ib.  \  ailigence  under  warrant  to 
imprison,  of  importance  to  secure  rateable 
distribution  of  debtor's  effects,  304.  See 
Poinding^  Arrestment. 

Poinding,  different  kinds  of,  304 ;  seller  of 
goods,  not  delivered,  may  poind  them  in 
bis  own  possession,  311  ;  warrants  fur 
poinding,  305 ;  letters  of  open  doors,  ib. ; 
warrant  now  contained  in  extract  decree, 
ib. ;  when  it  may  proceed,  ib. ;  only  valid 
when  done  by  daylight,  306 ;  on  Sabbaths 
or  Fast  days,  void,  ib. ;  goods  poindable, 
ib. ;  growing  com  may  be  poinded,  ib. ; 
of  goods  already  arrested,  ib. ;  goods  not 
poindable,  306  ;  implements  of  husbandry 
not  poindable,  ib. ;  nor  are  goods  of  which 
debtor  is  only  joint  proprietor,  307  ;  part- 
ner's share  in  a  company  cannot  be  poind- 
ed, 429. 

execution  of,  its  form,  307  ;  modem 

practice  in,  ib. 

——  effect  of  tender  of  payment  by  debtor, 
307  ;  whore  goods  claimed  by  a  third 
party,  ib.  ;  debtor  cannot  stop  poinding 
by  raising  a  nmltiplepoinding,  308 ;  con- 
junction of  other  creditors  in,  ib. ;  report 
of  poinding  to  the  Sheriff,  ib, ;  sale  of 
poinded  goods,  ib. ;  report  of  sale,  ib. ; 
poinder  or  other  creditor  may  purchase  at 
the  sale,  309  ;  illegal  intromitters  punish- 
ed, ib. ;  requisites  of  the  appraisement,  ib.', 
of  the  report,  ib. ;  as  to  fixing  sale,  U). ;  of 
reporting  the  sale,  ib.  ;  when  transfer 
completed,  ib. ;  Sheriff's  power  in  poind- 
ings, 310 ;  poindings  by  various  creditors, 
ib. ;  see  Diligence^  modes  of  equalizing 
competing. 

the  ground,  to  whom  competent,  877 ; 

what  it  attaches,  ib. ;  form  of  summons, 
ib.  *,  its  conclusion,  ib. ;  effect  of  this  dili- 
gence limited  by   Bankrupt   Act,   878 ; 
proper  diligence  to  make  interest  real,  ib. 
Poesession,  what  amounts  to,  in  the  sense  of 
Act  1617,  c.  12,  881  ;  history  of  authen- 
ticating evidence  of,  565 ;  can  be  proved 
only  by  sasine,  669. 
postnuptial  settlements  do  not  require  de- 
liverer, 179. 
'.  Poetscript  to  a  letter  has  the  privilege  of  a 
holograph  writ,  although  not  signed,  138. 
'Pt«cept  ox  dare  eonatat,  see  Clare  Constat. 
:  Precept  from  Chancery,  see  Chancery. 


Precept  of  sasine — now  unnecessary,  559 ; 
history  of,  ib. ;  originally  separate  from 
charter,  560 ;  old  form  of,  w. ;  effect  of 
modem  form,  ib.\  requisites  of,  561,  et  seq.; 
not  exhausted  by  unrecorded  sasine,  558  ; 
how  assigned,  see  Feu-charteTt  Disposi' 
tion  and  Assignation. 

Pre-emption,  clause  of,  competent,  600. 

Presbytery,  judgment  by,  need  not  be  signed 
when  pronounced,  104. 

Prescription,  statutory  enactmente  regarding, 
881  ;  on  what  it  runs,  t^. ;  on  series  of 
sasines,  ib. ;  insufficiency  of  title  irrelevant 
where  fortified  by  prescription,  ib, ;  what 
is  sufficient  possession,  ib. ;  possession  by 
singular  successors  on  personal  title  abat- 
ed, ib. ;  possession  by  apparent  heir  is 
reckoned,  i&.;  years  of  minority  abated,  tb. 

consolidation   of  dominium  directum 

and  dominium  utHe  by,  665. 

of  arrestments,  323. 

of  bills,  see  Bills,  prescription  of. 

of  cautionary  obligations,   222 ;    see 

Cautioner. 

of  services,  see  Service. 


Presentation,  bond  of,  see  Bond  of  Presenta- 
tion. 

Presumption  of  onerosity,  536 ;  as  to  posi- 
sion  of  fee  in  questions  between  parent 
and  child,  see  I^ee  and  Liferent. 

Primogeniture,  law  of,  437. 

Principality  of  Scotland,  property  of,  held  by 
alloaial  tenure,  516 ;  entry  of  vassals,  831. 

Prisons,  charge  of,  are  now  transferred  to  a 
public  board,  300. 

Private  holding,  transmission  by,  635. 

Privileged  deeds,  see  Deeds,  privileged. 

Probative  writs,  register  of,  166 ;  see  Regis- 
tration, 

Procurator,  see  Attorney. 

Procuratory  of  resignation,  see  Resignation, 

Professional  remuneration  to  trustee  acting 
as  law  agent,  see  Trust. 

Progress  of  titles — what  is  a  valid  progress  ? 
881. 

Prohibitions  in  entails,  see  Entail. 

Promissory  notes,  see  BUls. 

Proper  investiture,  528. 

Property — origin  of,  right  of,  20 ;  division  of, 
by  Roman  law,  190 ;  division  of  by  law  of 
Scotland,  t6. 

Propriis  manibus — sasine,  693  ;  resignation 
ad  remanentiam,  620. 

Protest,  see  BiHs,  negotiation. 

Provision,  bond  of— in  favour  of  a  wife,  is  pre- 
sumed to  include  former  provisions,  457  ; 
if  for  love  and  favour,  it  is  held  additional, 
458  ;  in  favour  of  children,  dividing  ante- 
nuptial provisions,  ib. ;  is  presumed  addi- 
tional to  former  provision,  tb. ;  exceptions 
to  this  rule,  ib. ;  gives  child  jus  creaiti,  if 
father  was  solvent  when  it  was  delivered, 
ib. ;  application  of  maxim,  dies  incertus, 
etc.,  to.]  provision  falls  if  payable  at 
granter's  death,  and  child  predecease,  459, 
497  ;  unless  such  child  leave  issue,  459 ; 
provision  payable  at  father's  death  gives 
no  jus  crediti,  ib. ;  when  payable,  no  term 
being  specified,  ib. ;  application  ot  conditio 
si  sine  liberie,  462.    See  MniaH 


INDEX. 


957 


stamp  dnty,  90 ;  receipts  to  tenants  need 
not  be  probative,  141.   See  Stamp  Receipt* 

Recognition,  casualty  of  523. 

JiedaendOt  clause  of,  552  ;  fixes  the  service 
to  be  rendered  to  superior,  i&. ;  reasonable 
civil  service  still  lawful,  t&. ;  provides  for 
casualty  of  relief  and  composition,  553. 
See  Feu  Charter. 

Redeemable  rights,  842  ;  see  HeritahU 
Securities, 

Reduction  of  deeds — competent  to  minor 
within  qtiadrienmum  utue,  30 :  save  in  so 
far  as  in  rem  versum,  33  ;  on  1696,  c,  5, 
in  respect  of  bankruptcy,  69 ;  date  of  deetl 
under  this  Act,  ib.  See  Error^  Frauds 
Force,  Deathbed, 

Regalia  excepted  from  vassal's  estate,  527  ; 
greater  regalia  cannot  be  conveyed  unless 
specified,  547. 

Registers  for  publication — local  and  general 
—enumeration  of,  166;  commissary  court 
registers  abolished,  ib, ;  system  by  which 
they  are  managed,  167. 

Registration,  160 ;  jfor  eoeecution,  its  origin, 
to.\  analogous  to  method  practiced  in  Eng- 
land, 161 ;  history  of  the  form  in  Scotland, 
t6.,  162;  its  purpose,  163;  clause  of, 
name  of  procurator  left  blank,  ib. ;  consent 
of  procurator  not  now  necessary,  ib, ;  for- 
merly fell  by  death  of  ^ranter,  164  ;  Acts 
passed  to  remedy  this  defect,  ib, ;  its 
component  parts,  172  ;  consent  to  regis- 
tration in  bcoks  of  a  particular  Judge  does 
not  prorogate  his  jurisdiction,  164,  286 ; 
consent  to  registration  for  execution  im- 
plitfd  in  bills,  165;  duration  of  charges 
upon  decrees  of,  was,  till  recently,  fifteen 
days,  ib. ;  but  consent  to  execution  is 
generallv  on  six  daj^s*  charge,  ib. ;  charge 
on  bills  limited  to  six  days,  ib, 

for  preservation^  its  effect^  165. 

of  probative  writs,  165 ;  separate  from 

register  for  execution,  ib. ;  principal  writs 
to  be  given  back  to  party,  ib. ;  clause  of 
registration  not  necessary,  ib,  ;  this  re- 
gister is  for  preservation  alone,  1 66. 

in  Books  of  Council  and  Session,  for 

preservation  and  execution,  170,  206 ; 
deeds  given  in  for  registration  must  be 
booked  within  twelve  months  from  date  of 
giving  in,  170 ;  extracts  may  be  dven  out 
before  deed  is  booked,  ib, ;  deed  may  be 
given  out  if  not  booked  to  correct  error  in 
testing-clause,  i&. ;  deed,  when  booked, 
may  not  be  removed  except  in  cases  of 
absolute  necessity,  ib, ;  are  the  Books  of 
Council  and  Session  a  register  for  publi- 
cation? 171;  feu-charters  can  be  re^s- 
tered  in  Books  of  Council  and  Session 
only,  559. 

for  publication,  applies  to  writs  con- 
nected with  heritable  ngbts,  166;  its  ad- 
vantages, ib.,  581,  582 ;  its  histonr  in 
Scotland,  ib.,  et  seq, ;  enumeration  of  dif- 
ferent registers,  166 ;  local  and  general 
registers,  167 ;  general  result  of  system, 
168;  management  of  registers,  169. 

..  of  entails,  736;  see  Entail;  requisites, 
ib, 

.—  of  sasine,  history  of,  580  ;  formerly 
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within  sixty  days,  582 ;  proper  register 
must  be  selected,  583 ;  requisites  to  be 
observed,  584;  entry  in  minute-book,  ib,\ 
transcription  of  instrument,  ib, ;  certifi- 
cate, 585 ;  registration  of  new  instrument, 
591 ;  competent  during  party's  life,  592 ; 
date  of  registration,  ib. ;  importance  of 
certificate  of  keeper  of  register,  ib. 

Registration  of  convejrances  under  Titles  to 
Land  Act  competent,  594 ;  effect  of  re- 
cording, 595  ;  infeftment  now  construc- 
tive, ib. ;  requirements  of  warrant  of  re- 
gistration, t^.,  see  Warrant  of  Begistra- 
tion ;  all  the  granters  must  be  named  in 
warrant,  596 ;  where  error  occurs  in  re- 
cording, conveyance  may  be  recorded  of 
new,  596 ;  defect  in  warrant,  i&,  note^  see 
Notarial  Instrument^  schedule  (B)  ;  com- 
petent to  record  during  life  of  grantee, 
597  ;  date  of  entry  in  minute-book  is  date 
of  infeftment,  ib. ;  extracts  to  make  faith 
except  where  offered  to  be  improven,  ib. ; 
recording  with  assignation  to  unrecorded 
conveyance,  659. 

— — -  of  instruments  of  resignation  ad  rem., 
620. 

Reference,  see  Judicial  Reference. 

Reference  to  conditions  of  feu  as  contained 
in  recorded  deed,  604. 
■    ■  description  by,  640. 

Rei  interventtis,  its  nature  and  effect,  185 ; 
arises  ubi  res  non  sunt  integral,  ib.  ; 
available  only  to  supply  want  of  form  or 
authentication,  ib. ;  defective  leases  are 
available  by,  186 ;  so  also  a  verbal  tack, 
a  grassum,  being  paid,  ib. ;  verbal  agree- 
ment to  sell  land  validated  by  payment  of 
part  of  price,  ib. ;  other  instances  of  obli- 
gations validated  by,  ib. 

Relief,  casualty  of,  525. 

Relinquishment  of  superiority,  823  ;  see 
Entry  with  Superior, 

Relinquishment,  deed  of,  under  Titles  Act, 
824. 

Rents,  right  to  exact  may  be  assigned,  260 ; 
assignation  of,  644 ;  legal  terms  for  pay- 
ment of,  645;  effect  of  short  clause  of 
assignation,  ib. 

Representation— heir  taking  under  disposi- 
tion does  not  incur  universal  representa- 
tion, 703 ;  heir  of  entail  liable  for  entailer's 
debts,  737 ;  general  service  imports  uni- 
versal, 811*  802 ;  special,  only  quoad 
subjects  taken  up,  ib. ;  entry  cum  bene" 
ficio  inventarii,  803 ;  general  service  be- 
fore inventory  imports  representation,  ib, ; 
precept  of  dare  constat  does  not  import 
universal,  805  ;  expeding  title  as  heir  in 
burgage  subjects  does  not  imply  universal 
representation,  838. 

Reservations  by  superior,  599 ;  of  mines  and 
minerals,  ib. ;  distinction  between  personal 
and  permanent,  601. 

Reserved  burden,  see  MeritaUe  Securities. 

Resolutive,  see  Irritant  and  Resolutive. 

Respondentia  bond,  see  Ships, 

Resignation— transmission  by  procuratoTj 
of,  competent,  613 ;  is  effected  by  sym- 
bolical delivery,  615  ;  its  purpose,  ib. ; 
symbols  of,  ib. ;  procuratory  does  not  fall 


1 

I 


958 


INDEX. 


by  death  of  granter  or  grantee,  621 ; 
ceremony  abolished  in  Crown  charters, 
626. 

Resignation  infavorem — its  form,  625;  in- 
strument abolished,  ib. 

cui  remanentiamf  its  pnipose,  615 ;  so- 
lemnities used,  ib. ;  see  DUpimtion  &y 
wusal  to  tuperior;  ceremony  of  resigna- 
tion, 617  ;  acceptajice  by  superior  neceii- 
sary,  ib.  ;  may  be  accepted  by  known 
agent,  618 ;  ceremony  of,  ib, ;  proper 
symbols,  619 ;  may  be  made  jpropriU 
manibus^  620 ;  on  vassal  acquiring  su- 
periority, 664. 

superior  takes  subject  to  bur- 
dens, 621 ;  procuratory  of,  does  not  fall  by 
death  of  grantee,  622  ;  after  death  of 
either  party  title  must  be  deduced,  ib. ; 
only  form  by  which  feu  can  be  reabsorbed, 
ib. 

instrument  of,  attests  fact,  620  ; 

its  form,  ib. ;  witnesses  subscribe  each 
page,  ib. ;  protected  from  challenge  on 
ground  of  erasure  before  recording,  ib. ; 
accuracy  in  reference  to  procuratory  in- 
dispensable, ib.  ]  must  bo  recorded  within 
sixty  days  of  date,  ib. ;  where  recorded 
vassal  divested,  ib. ;  no  longer  necessary 
where  procuratory  explicit,  621  ;  new 
form  of,  used  in  conveyances  with  in> 
definite  procuratory,  ib.;  protected  fipom 
challenge  on  ground  of  erasure,  ib, 

procuratory  of,  see  Dispotition  a  me. 

charter  of,  its  clauses,  626 ;   qucequU 


dem  clause  expresses  modus  vaeandi^  ib.: 
tenendas  and  reddendo  may  be  referrea 
to,  627  ;  contains  no  warrandice,  ih. ; 
precept  of  sasine  now  unnecessary,  t&.; 
now  operates  confirmation,  ib. ;  not  com- 
plete without  infeftment,  628 ;  may  be 
recorded  with  warrant  of  registration,  t&.; 
when  granter  of  procuratory  dead,  titles 
must  be  deduced,  657. 

writ  of,  its  form,  628 ;   is  written  on 

deed  and  equivalent  to  charter,  ib. ;  su- 
perior bound  to  ^rant,  if  required,  ib. ; 
operates  confirmation,  628 ;  recorded  with 
deed  on  which  written,  ib.\  recording  of, 
with  deed,  does  not  operate  double  infeft- 
ment, ib. ;  stamp-du^,  ib. ;  no  provision 
for  notarial  instrument  upon,  tb. 

Restitution  to  minors,  see  Minor. 

Retrocession — its  form.  267 ;  it  reinstates 
the  cedent,  in  the  place  of  the  creditor, 
1^. ;  requires  intimation,  ib, ;  see  Antig- 
nation. 

Reversionary  rights,  see  Padum  super  hcere- 
dUate  viventis ;  are  carried  by  general 
service,  797  ;  not  liable  to  tercc,  672. 

Revocation,  see  Disposition  mortis  oausft, 
Testament, 

Right  of  property— origin  of,  20 ;  evidence 
of,  21. 

Roman  law,  attestations  of  testaments  ac- 
cording to,  72. 

Rosebery  Act,  see  Entail. 

Roup,  articles  of— clauses  of,  890,  891. 


SABnATH— judicial  acts  done  on  Sabbath, 


except  those  done  ex  neeesdtaU^  noil,  &4 
private  deeds  executed  on,  are  valid,  A. 
statutes  against  laboar  on  Sabbath  died 
ib. 
Salaries  of  public  officers,  see  OfieerfMt 
Sale  of  heritable  property — writing  etsntii 
to,  186 ;  exception  from  this  rale,  A. ;  m 
Missives  c/*  &de  ;  Mimtte  of  Side. 

rales  to  be  observed  in  sak  and  por 

chase — chUgatUm  of  seUer  to  give  vii 
title,  880 ;  reqiiisites  with  regard  to  h 
ventory  of  tiuet,  883  ;  purchaser  bq 
bound  to  accept  doabtfal  title,  883 ;  ci 
posure  by  seller  implies  wamndioe  tkt 
ne  has  a  title,  ib, ;  seller  boond  to  cBii 
with  superior  before  selling,  A.;  leM 
should  DO  examined,  ib.;  terce  gpo 
a^nst  singular  soocessor,  884 ;  state  i 
teinds  shooTd  be  investigated,  tb. ;  sefii 
bound  to  deliver  ralid  dispodtioB,  A. 
purchaser  not  bound  to  accept  equivaks 
ib, ;  where  subject  to  exception  or  rese 
vation  not  disclosed,  porcnaser  may  r 
sile,  ib. ;  dispoaitioQ  most  be  to  part 
named,  ib. ;  seller  not  boand  to  sni 
disposition  with  dooble  manner  of  boh 
ing,  885 ;  title  most  be  fornisbed  vitld 
a  reasonable  time,  ib. ;  efiect  of  delay  i 
completing  transaction,  ib. ;  seller  an 
disencumber  the  subjects,  see  /aoa 
branoest  searek  of;  seller  bound  to  pai| 
record,  887  ;  what  bordens  is  be  obfigc 
to  ^urge,  ib. ;  obligmtion  to  disboxden  n 
limitea  to  burdens  appesring  on  recor 
ib, ;  dbiigaiiame  on  /mroAoser— nnst  pi 
the  price  when  disposition  delivered,  888 
conveyance  not  effectual  till  delivsn^ 
ib. ;  where  cautioo  found?  ib. ;  price  m 
be  fixed  by  reference,  ib. ;  price  pi^sbl 
on  term  day  althongfa  posssssiop  m 
given  till  a  later  date,  ib. ;  abatf  meat  ( 
price,  on  what  ground  allowed,  & 
price  maybe  made  a  real  burden,  ib, ;  a> 
IS  then  heritable,  ib. 

power  of,  see   TVugi  Disposition  «a 

Settlement,  HeritahU  Seemrities. 

Salmon-fishings  not  conveyed  as  part  ir 
pertinent,  547, 808  ;  grant  emm  pueaiio^i 
bus,  followed  by  forty  years*  poasessidc 
transmits  right,  548  ;  rod-fishing  no 
snfficient  possession,  ib. ;  how  fiarngbtr 
Crown  extends,  tb.  ;  are  inter  r^aU 
808;  how  they  may  be  granted,  809 
how  they  may  be  transmitted,  ib. 

Salvo  jure  etnuslibet  clause  in  confinnatioa 
635 ;  its  efiect,  ib. 

Sanctuary,  Abbey  of  Holyrood,  301;  a: 
fords  protection  from  diligence  of  crediton 
ib.;  called  7%e  Oirth,  ib.;  debts  cm 
tracted  within  it  render  debtor  hable  t 
imprisonment,  t&. ;  goods  not  poindaU 
within,  306. 

Sasine,  precept  of,  see  JFeu  Charter. 

delivery  of  sasine  neceaary  to  can 

plete  vassal*8  ri^ht,  564,  e(  teg.;  hislor 
of  delivery  of  sasine,  ib, ;  delivery  of  poi 
session,  necessary  qu^ty  ol^  tb. :  coopt 
tent  under  general  precept  to  infeft  in  • 
grantee's  lands,  568. 

instrament  of,  when  intradoeed  hA 
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Scotland,  569 ;  its  definition,  ib. ;  old  form 
of  instrument,  ib.,  et  aeq. 
Sasine  {continued)— cldform  o/— ceremony, 
570 ;  invocation,  ib. ;  dates  of  Christian 
era,  and  of  sovereign  reign,  both  neces- 
sary, ib. ;  cases  of  discrepancy  of  dates, 
ib. ;  essentials  as  to  compearance  of  par- 
ties, 571 ;  attestation  of  notary  essential, 
ib, ;  who  may  act  as  notary,  ib. ;  witnesses, 
ib. ;  procurator  or  attomev,  t&. ;  bailie, 
ib. ;   what  is  sufficient    aesignation  of, 

572  ;  narrative  of  charter,  ib. ;  how  much 
should  be  narrated,  ib.  ;  requisition  of 
attorney,  and  delivery  of  warrant  to  no- 
tary, ib. ;  precept  of  sasine  engrossed  oer- 
batim,  ib. ;  and  testing-clause  of  charter, 

573  ;  where  instrument  refers  only  to  part 
of  lands  in  charter,  ib. ;  clause  of  delivery 
of  sasine,  ib. ;  heritable  state  implies  per- 
manencv,  ib. ;  this  clause  essential,  ib. ; 
appropriate  symbols,  ib. ;  where  charter 
contains  several  subjects,  all  symbols 
necessary,  574 ;  unless  there  be  clause  of 
dispensation,  ib. ;  clause  specifying  taking 
of  instruments,  ib. ;  meaning  of,  ib. ;  de- 
claration that  sasine  given  on  the  lands 
essential,  ib. ;  separate  acts  of  infefhnent 
necessary — 1.  where  lands  discontiguous, 
575 ;  2.  where  held  of  different  superiors, 
ib, ',  3.  or  by  different  tenures,  ib. ;  4.  or 
acquired  from  different  vassals,  ib. ;  clause 
of  union,  ib. ;  its  effects,  ib. ;  what  capable 
of  union,  ib. ;  union  implied  in  barony, 
576 ;  its  effects,  ib. ;  is  mherent  quality, 
ib. ;  and  applies  to  sasine  on  securities, 
i6 ;  hour  wnen  sasine  given  specified,  ib.', 
names  of  .witnesses  must  be  specified  in 
instrument,  ib. ;  two  sufficient,  ib. ;  no- 
tary's docquet,  ib. ;  narrative  of,  ib. ; 
must  be  holo^ph,  577  ;  solemnities  of, 
ib. ;  subscription  of  witnesses,  ib. ;  num- 
ber of  pages  mentioned  in  docquet,  ib. ; 
erasures  formerly  remedied  by  authentica- 
tion in  docquet,  578 ;  enactment  as  to 
erasures  made  before  registration,  ib. ; 
obvious  blunders  in  docquet,  etc.,  ib. ; 
must  identify  lands  as  those  contained  in 
charter,  579 ;  sasine  under  indefinite 
precept  competent,  580. 

.  registration  of— history  and    advan- 

tages of,  580,  et  teq. ;  registers  appointed 
hj  Act  of  1617,  582  ;  provisions  of  Act, 
to. ;  history  of  enactments,  ib.  et  eeq. ; 
proper  register  must  be  selected,^  583 ; 
must  be  within  sixty  da^s  of  giving  of 
sasine,  584  ;  reouisites  in  recording — 1. 
£ntry  in  minute-book,  ib. ;  sasines  prefer- 
able according  to  priority  of  registration, 
ib.;  2.  Accuracy  in  recording  necessary, 
585;  3.  Certificate  of  registration,  ib,', 
cases  of  vitiation  in,  ib, 

^— .  lost,  how  supplied,  586 ;  formerly  re- 
newed by  notary,  ib. 

— ■  ■  taken,  but  not  recorded,  null,  587 ; 
though  some  parties  cannot  plead  nullity, 
ib, ',  precept  not  exhausted  by  unrecorded 
sasine,  588. 

new  /orm— design  and  terms  of  In- 
feflment  Act,  588  ;  new  iostmment  to  be 
recorded,  and  have  effect  of  instrument 


in  former  form,  589  ;  may  be  recorded  at 
any  time  in  party's  life,  ib. ;  date  of  pre- 
sentment and  entry  in  minute-book  is  date 
of  instrument,  689;  its  clauses — 1.  pro- 
duction of  warrant  to  notary,  ib.;2.  narra- 
tive of  warrant,  590  ;  3.  insertion  of  pre- 
cept of  sasine,  ib.  ;  4.  delivery  of  sasine, 
ih.  ;  ceremony  not  required,  ib. ;  sasine 
may  restrict  right,  ib, ;  symbols  abolished, 
ib. ;  union  implied  in  statute,  591  ;  does 
Act  apply  to  lauds  held  by  different  ten- 
ures ?  t6. ;  where  granted  under  burdens, 
ib. ;  5.  testing-clause  has  no  date,  ib. ; 
number  of  pages  should  be  inserted,  ib. ; 
witnesses  attest  only  notary's  signature, 
ib.  ;  registration  ox,  when  in  statutory 
form,  may  be  registered  during  life  of 
party,  ib.  ;  not  after  his  deaui,  592  ; 
errors  in  certificate  by  keeper  not  now 
immaterial,  ib. ;  old  forms  not  abolished, 
ib. ;  new  instrument  may  be  expede  where 
former  one  defective,  593 ;  stamp  required 
for  each  warrant,  ib. 

Sasine  superseded  by  Titles  to  Land  Act, 
594, — see  Registration  of  Conveyance, 
Warrant  of  Hegistration. 

propriis  manibus  still  competent,  593 ; 

must  be  in  old  form,  ib. ;  granter's  sub- 
scription necessary,  594;  clause  of  de- 
livery, 1*6. ;  not  protected  from  challenge 
of  erasure,  ib. 

on  precept  in  favour  of  party  deceased, 


656. 

Sasine  ox,  830. 

Sasines,  liegister  of,  its  purpose,  166. 

Schoolmaster,  parochial,  holds  office  ail 
vitam  aut  culpam,  56  ;  see  Officer. 

Scrip,  see  Iron  Scrip. 

Search  for  incumbrances,  see  Incumbrances, 
Search  of. 

Sequestration,  Mercantile — terms  in  which 
Bankruptcy  Act  vests  moveable  estate  iu 
trustee,  251. 

with  reeard  to  heritable  property, 

effectual  from  date  of  first  deliverance, 
783 ;  appointment  of  trustee,  ib. ;  his  title 
to  lands,  ib. ;  how  trustee  takes  equitable 
rights,  252,  784;  mode  of  infeftment  under 
Titles  to  Land  Act,  ib. ;  how  trustee  may 
make  his  right  real,  ib. ;  where  bankrupt's 
right  was  only  pentonal,  trustee  should 
obtain  decree  of  adjudication  and  charter 
from  superior,   785 ;  trustee  may  grant 
conveyances  without  making  up  any  title, 
ib. ;  procedure  where  bankrupt  dead,  and 
heir  nas  made  up  title,  786 ;  trustee  ac- 
quires estates  acquired  bv  bankrupt  after 
sequestration,  ib. ;   sale  by  trustee  com- 
petent where  no  heritable  creditor  has 
taken  steps  to  sell,  or  if  he  have  delayed 
procedure,  ib, ;  trustee  can  only  sell  under 
Durden  of  preferable  securities,  ib. ;  trus- 
tee grants  disposition,  ib. ;  its  effect,  ib. ; 
trustee  may  not  purchase,  ib. ;  nor  may 
any  one  for  his  behoof,  ib. ;  trustee  may 
sell  with  consent  of  heritable  creditor,  ib. ; 
a  creditor  may  sell  by  virtue  of  his  own 
power  of  sale,  ib. ;  creditor  may  purchase, 
tb. ;  judicial  sale  of  bankrupt  s  estate, 
787. 


960 


IKI>BX 


Sequestration  of  rents,  when  conipetent,  774. 

Service-^in  what  cases  UDnecessary,  792; 
necessaiy  in  cases  of  nominatim  snhstitu- 
tion  to  a  person  vested  in  the  property, 
t6. ;  whether  ancestor's  right  were  nud  or 

Eersonal,  i&. ;  who  is  entitled  to  serve 
eir,  794;  semce  must  he  to  hist  fiar, 
ib. ;  when  nearer  heir  suhsequently  ap- 
pears, heir  served  must  divest,  ib. ;  band 
fide  acts  during  possession  eJOfectual,  ib. ; 
where  institute  dies  having  only  possessed 
on  a  personal  title,  ib. ;  where  first  sub- 
stitute called  after  heirs  of  granter*s  body, 
sranter  is  fiar,  795 ;  where  institute  pre- 
deceases testator,  no  ri^ht  vests  in  him, 
ib* ;  declarator  of  substitute's  right  where 
institute  predeceases  unnecessary,  796; 
heir  must  be  served  in  proper  character, 
ib. ;  service  as  heir  of  line  does  not  cany 
subjects  settled  by  special  destination, 
^97  ;  as  '*  heir  of  provision,"  ib. ;  service 
as  heir  of  provision  good  as  heir  of  Kne, 
where  that  fact  appears  that  party  pos- 
sesses both  characters,  ib. ;  mention  of 
deed  containing  destination  not  formerly 
necessary,  ib. ;  necessary  under  new  Act, 
ib  ;  services  prescribe  in  twenty  years, 
806. 

«-—  general— what  rights  it  transmits,  797 ; 
imports  universal  representation,  802  ; 
operates  a  complete  transmission,  ib. ;  may 
be  combined  with  special,  ib* 

'—  special — necessary  in  the  case  of  all 
subjects  in  which  ancestor  died  infefl,  798 ; 
carries  only  subjects  embraced  in  it,  802  ; 
but  implies  general  service  in  same  cha- 
racter, ib. ;  it  falls  if  not  followed  by  in- 
feftment,  tb. ;  special  contains  warrant  for 
infeflment,  tb,;  or  may  be  recorded  in 
Register  of  Sasines,  803 ;  is  not  transmis- 
sible, ib. ;  will  not  serve  as  a  warrant  for 
resignation,  ib, ;  incomplete  for  iufeflment 
on  a  me  holding,  ib, 

^— -  old  mode  of  expeding,  798  ;  nature  of 
the  brief,  799 ;  heads  of  inquiry  in  the 
brief,  ib. ;  mode  of  inquirv,  ib. ;  procedure 
before  the  jury,  ib. :  verdict  then  retoured 
to  Chancery,  800;  retour  necessary,  ib.; 
new  forms  in  BerviceSj  ib. ;  petition  for 
general  service  may  be  by  Sheriff  of  de- 
ceased*s  domicile  or  Sheriff  of  Chancerv, 
ib. ;  where  deceased  had  no  domicile  in 
Scotland,  petition  to  Sheriff  of  Chancery, 
ib. ;  for  special  service,  to  sheriff  of  county 
where  lands  lie,  ib.;  when  in  different 
counties,  to  Sheriff  of  Chancery,  t6. ;  peti- 
tion signed  by  party  or  mandatory  spe- 
cially authorized,  ib. ;  procedure  in  peti- 
tion, ib. ;  decree  of  service  equivalent  to 
verdict  of  jury,  ib, ;  extract  decree  has 
effect  of  retour,  801  ;  where  ancestor  died 
upwards  of  forty  years  ago,  not  necessary 
to  prove  domicil,  ib.;  procedure  in  this 
case,  ib. ;  who  may  oppose  a  service,  ib. ; 
objector  must  take  out  a  competing  brief, 
ib. ;  second  general  service  incompetent, 
ib. ;  intending  competitor  may  lodge  ca- 
veat, ib. 

—  entry  cum  heneficio  inveniarii^  nse  of, 
803 ;  rides  regulating  heir's  liability,  ib. ; 


mctically  superseded  by  provinoos  of 
Service  of  Heirs  Act,  804 ;  by  whom  ii 
could  be  made,  ib, ;  it  most  be  made  be- 
fore service,  ib, ;  how  benefits  of  limited 
responsibili^  are  now  obtained,  ib. 

Service— pubhcation  of  abridgment  of  leoord 
of  services,  804. 

Services,  personal,  doe  to  soperiur,  5^1; 
military  abolished,  t^ ;  actaal  soricet 
rarely  prescribed  in  the  feudal  grant,  S53 ; 
reasonable  civil  services  are  still  lawfnl, 
ih. ;  prescribed  in  clause  of  reddemda,  i. 

Servitudes— imposition  ol^  577,  870;  an 
carried  by  general  service,  797. 

Sexevadal  pretcri^pdon^  see  BiSU^  pre$enp- 
turn  of. 

Ships— arrestment  ol^  is  bj  direct  attack- 
ment,  315 ;  poinding  is  not  proper  dili- 
gence against  ships,  ib. ;  ortlinaiy  warrant 
in  summons  is  sufficient^  ib. ;  copy  is  a^ 
fixed  to  the  mainmast*  chalking  the  roval 
initials  above,  ib, ;  if  ship  on  tlie  stodo. 
copy  is  affixed  to  tbo  stem,  ib, ;  compet- 
ent to  arrest  for  a  debt  of  a  part  owner, 

316. 
■        cannot  be  transferred  without  written 

title,  465. 

deedi  relating  to  t^ir  hmUdim^  mi 

traneferencet  466;  codKsct  for  boildiii^, 
ib. ;  must  be  registerea  to  ei\joy  the  privi- 
leges of  British  ships,  tb. ;  penalty  of  not 
registering,  ib, ;  what  ships  may  be  rois- 
tered, ib. ;  form  and  reqnisstes  of  declaia- 
tion  for  registry,  ib, ;  cJbct  of  certilicaie 
of  registry,  ib. ;  not  now  a  document  of 
title,  467 :  number  of  shares,  and  prDvi- 
sions  with  regard  to  owners  and  joist 
owners,  ib.;  no  notice  of  trust  can  be  in- 
serted in  the  register,  ib. ;  transfer  of  ski{« 
468 ;  by  vendition^  ib. ;  its  form,  ib. ;  is 
must  be  registered,  ib. ;  criterion  of  ptt- 
ference,  ib,;  requisites  with  regard  w 
registration  of  vendition,  ib. ;  enactaeDts 
in  case  of  death  of  owner,  etc.,  469 ;  dcd 
nition  of  Britbh  ships,  ib.  ;  teemriiiet  mpo* 
$hip$,  ib.;  enactments  with  re»pect  U< 
mortgages,  ib.;  bond  of  bottomry,  470, 
bond  oire'*pondeniiaf  ib. ;  deeds  rdating 
to  employment  of  ships,  ib, ;  charter  ptftj. 
ib. ;  hiring  of  seamen,  ib. 

Signature,  see  Ckarier,  Orosnu 

Signet  Letters— ihe  date  of,  is  the  date  cf 
their  warrant,  290  ;  if  registered  decree  or 
prutest  is  the  warrant,  the  date  of  extract 
is  the  date  of  the  letters,  ib.',  maj  be 
issued  to  authorixe  diligence  npoa  Inferior 
Court  decrees,  ib. ;  formerly  necessarr  u 
obtain  decree  conform  from  Sapreme  Cocrt. 
ib. ;  subsequently  fiat  granted  on  a  bill, 
t&. ;  dste  of  fint  was  date  of  letters,  ik. ; 
bill  was  required  in  case  of  an  asngnee, 
ib. ;  terms  of  fiat  in  those  esses,  ib. 

—  InducisB  of  chari^  on — now  limited  t) 
fourteen  days,  166;  in  edictal  clurevs 
twenty-one  days,  290 ;  a  visxXj  absent 
more  than  fortv  davs  from  ScolUoti  xus* 
be  charged  e<&ctaliy,  291  ;  in  dilij:co«e. 
authority  to  charge  edictally  must  proceed 
on  special  warrant,  ib. 

Simony  an  illegal  consideratiofi,  59. 
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Skat  payable  by  udal  tenants,  517. 

SoIemnitieB  of  deeds,  see  Deeds, 

Sovereign,  the  original  proprietor  of  all  lands 
and  paramount  lord,  510 ;  bis  patrimonial 
rigbts  arc  allodial,  516. 

Spes  iuccessionis  cannot  be  protected  by 
diligence,  677. 

J^aontionea  ludicraSj  see  Obligations. 

Staff  and  baton — symbols  in  resignations, 
619. 

Stamp  Acts,  enumeration  of,  86 ;  provisions 
in  case  of  stamp  of  wrong  denomination 
being  used,  87  ;  stamp  must  be  of  sufficient 
▼alue,  ib.;  provisions  for  obtaining  adju- 
dication stamp,  88 ;  list  of  deeds  exempted 
from  stamp-duty,  89 ;  enactments  as  to 
use  of  adliesive  stamps,  90 ;  duplicates 
charged  with  reduced  rate,  91  ;  foreign 
instruments  do  not  require  stamps  where 
relating  only  to  the  payment  ot  money, 
ib. ;  but  foreign  bills  now  require  to  be 
stamped,  t6. ;  deeds  are  not  chargeable 
under  two  speci6c  duties,  but  they  are 
chargeable  in  respect  of  two  or  more  con- 
siderations, and  for  separate  contracts  or 
transactions,  92  ;  unBtami)ed  deed  not  ad- 
missible as  evidence,  93 ;  except  in  crimi- 
nal proceedings,  ib. ;  instruments  that  may 
be  stamped  on  payment  of  duty  and 
penalty,  94, 95 ;  or  without  penalty  within 
a  certain  period  afler  execution,  93 ;  what 
instruments  cannot  be  stamped  afler  exe- 
cution, 94 ;  unstamped  instrument  may  be 
used  as  collateral  proof,  ib. ;  Court  will 
allow  time  to  get  deed  stamped,  95 ;  who 
bears  expense  of  after-stamping  ?  ib, ;  au- 
thority given  to  transmit  recorded  deed  to 
be  stamped,  ib. ;  what  is  the  legal  effect  of 
after-stamping  ?  ib, ;  acknowledgment  of 
debt  with  promise  to  repay,  unstampable, 
but  with  obligation  to  repay,  may  be 
stamped,  97  ;  an  I.  0.  U.  does  not  require 
a  stamp,  ib. ;  do  debits  on  factors  require 
a  stamp  ?  98 ;  all  drafts  now  require  to 
be  stamped,  ib. ;  effect  of  the  stamp-laws 
upon  documents  materially  altered  after 
issue  or  delivery,  ib. ;  it  is  parsjudicis  to 
enforce  objection  of  defect  in  the  stamp- 
ing, ib. ;  the  right  under  a  deed  null  be- 
cause not  stamped  may  be  supported  other- 
wise, ib. ;  enactment  requiring  part  of 
deed  to  be  written  oyer  stamp,  99.  See 
Deeds  ;  stamp  duties  on  charters,  536. 

Stam])ed  receipts,  enactment  regarding  use 
of,  99. 

Statutory  solemnities  of  deeds,  see  Deeds. 

Subinfeudation — inherent  character  of  feudal 
system,  518 ;  clause  in  original  charter 
prohibiting,  601. 

Suomission,  deed  of— defects  may  be  vali- 
dated rebus  ipsis  et  fctcHs^  182 ;  contract 
of,  its  nature,  393 ;  inconveniences  which 
it  may  entail  upon  parties,  395 ;  how  it 
may  l>e  constituted,  w. ;  writing  essential, 
ib. ;  competency  of  parties  to  submit,  396 ; 
minors,  ib. ;  married  women,  ib, ;  cwraior 
boniSf  ib, ;  company,  ib. ;  agents  and  fac- 
tors, ib.  ;  party  to  a  submission  may  as- 
sign right,  397  ;  but  the  other  party  must 
not  suffer  by  the  assignatiou,  to. ;  subject 


matter  of  submission,  ib.\  it  may  be 
general  or  special,  ib. ;  it  must  be  con- 
ducted optima  fide,  ib, ;  duty  and  position 
of  arbiters,  ib, ;  effect  of  accepted  sub- 
uiission,  ib. ;  arbiter  must  be  named,  399 ; 
general  obligation  to  refer  inoperative,  ib,; 
different  where  arbitration  prescribed  by 
positive  statute,  ib. ;  also  where  it  is  to 
complete^  and  explicate  a  contract,  400 ; 
not  sufficient  to  name  arbiter  nomine  officii^ 
401 ;  arbiter  may  have  an  interest  in  mat- 
ter submitted,  if  parties  were  aware  of  it 
before  submitting,  ib, ;  a  judge  in  the 
Court  of  Session  may  be  an  arbiter,  ib. ; 
a  minor  may  be  an  arbiter,  ib. ;  appoint- 
ment of  ovcrsman,  ib. ;  arbiters  may  oegin 
by  appointing  an  oversman,  402 ;  when 
can  oversman  act?  ib. ;  arbiters  cannot 
appoint  an  oversman  unless  authorized,  ib,\ 
one  of  two  arbiters  cannot  be  compelled  to 
pronounce  an  award  or  choose  an  umpire, 
ib. ;  devolution  need  not  be  executed  with 
legal  solemnities,  ib. ;  arbiters  must  ex- 
ercise judgment  in  selecting  oversman, 
1*6. ;  it  expires  by  the  death  of  either 
party,  404  ;  unless  provided  otherwise  in 
the  deed,  ih. 

Submission — endurance  of,  403  ;  or  the  refer- 
ence is  part  of  a  contract,  ib.\  eftect  of  party's 
bankruptcy,  t&.;  exception  to  rule  of  person- 
ality, 405  ;  it  docs  not  fall  by  institution  of 
action  of  reduction,  ib. ;  one  inept  decree- 
arbitral  does  not  exhaust  submission,  ib. ; 
decree  pronounced  after  its  termination  is 
null,  ib. ;  after  expiration,  actings  of  ar- 
biters may  be  homologated  by  parties,  ib.\ 
decree  pronounced  in  ipso  termino  valid, 
ib, ;  date  ruckoncd  as  from  last  subscrip- 
tion, ib. ;  duties  of  arbiters  must  be  com- 
pletely executed  before  the  expiration,  ib.; 
style  of  the  submisHion,  415. 

- — prorogation  of,  how  executed,  406  ;  may 
bo  rebtis  ipsis  etfactis,  ib, ;  who  may  pro- 
rogate, ib. ;  it  need  not  be  probative,  ib. ; 
nor  written  s^arately  on  stamped  paper, 
il). ;  it  will  not  be  presumed,  ib. ;  may  take 
place  by  homologation,  ib. ;  no  objection 
that  appearance  for  one  of  the  parties  can- 
not be  made  at  date  of  prorogation,  ib, ; 
effect  of  prorogation,  ib, ;  its  style,  416. 

powers  and  duties  of  arbiters,  407 ;  their 

mode  of  procedure,  ib. ;  they  must  hear 
parties  before  deciding,  408 ;  thev  need  not 
receive  all  the  evidence  tendered,  409  ;  in- 
terpretation of  term  "corruption,'*  ib. 
414  ;  when  may  arbiter  refuse  proof,  ib. ; 
they  cannot  compel  witnesses  to  attend, 
410 ;  warrant  to  cite  is  given  by  the  Court, 
ib. ;  application  to  Sheriff  where  witness 
refuses  to  produce  documents,  ib. ;  arbiters 
may  appoint  commissioners  to  take  evi- 
dence of  witnesses  out  of  the  county,  411 ; 
they  are  not  bound  to  issue  notes  before 
deciding,  ib. ;  cannot  go  ultra  vires  com- 
promissi,  ib. ;  the  decree  will  be  reduced 
quoad  excessum  where  matters  are  separ- 
able, ib. ;  can  they  decide  less  than  is 
submitted?  ib.\  interim  decrees,  412; 
can  they  be  forced  to  proceed  ?  ih. ;  awnrd 
must  be  unanimous  where  no  power  to 
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nu^ority,  ib. ;  they  are  divested  of  power 
on  pronooncing  decree,  ib.;  if  error  calctdi 
in  award,  Court  will  correct  it,  ib. ;  may 
employ  assistance,  413  ;  may  award  ex- 
penses, ib. ;  have  no  legal  claim  for  remu- 
neration, t^. ;  unless  in  peculiar  circum- 
stances, ib. ;  may  find  parties  liable  in 
remuneration  to  clerk,  ih.  See  Judicial 
Heferenee. 

Submission — decree-arhitral — it  must  be 
executed  with  legal  solemnities,  414 ;  may 
be  in  English  form  by  arbiter  in  England, 
417 ;  it  may  be  written  on  the  same  sheet  as 
the  submission,  414 ;  grounds  of  reduction 
of,  408,  414 ;  it  must  be  delivered,  180, 
415 ;  how  it  is  enforced,  415 ;  it  must  be 
attested,  417  ;  unless  it  be  the  decree  of 
a  judicial  referee  or  an  opinion  of  coun- 
cil, ib. ;  style  of  decree-arbitral,  ib. 

Subscription  of  deeds,  see  DeedSy  Statutory 
BoUmnities. 

Substitute  in  moveables,  see  Institute;  Pro- 
visionSf  Subetitution  in. 

Succession,  personal,  is  regulated  by  lex  do- 
micilii, 482. 

Succession  Duties  Act,  445. 

Successors,  singular,  613 ;  when  conditions 
are  binding  on,  601  *,  see  Compontion. 

Superior,  feudal— character  of,  created  by 
granting  feu,  520;  his  estate  dominium 
directum,  597 ;  what  his  estate  consists 
of,  532  ;  casualties  still  exigible,  524 ;  is 
not  divested  by  granting  feu,  597 ;  bis 
titles  may  again  become  titles  of  property, 
598 ;  may  sell  superiority,  ib. ;  cannot 
interject  mid-supenor,  667 ;  may  burden 
but  cannot  split  dominium  directum,  ib. ; 
how  objections  to  multiplication  of,  ob- 
viated, 668 ;  see  Feu- superiority.  Dispo- 
sition qf\  cannot,  when  feu  subdivioed, 
raise  action  ob  non  sol.  can.y  when  part 
only  of  feu-duties  are  in  arrear,  820. 

Superiority,  disposition  of— 1.  To  vasiol: 
form  of  deed,  663 ;  obligation  to  infeft  only 
a  me,  ib. ;  should  still  ly  expressed,  ib. ; 
feu-rights  excepted  from  warrandice,  ib. ; 
right,  how  completed,  664  ;  consolidation, 
bow  effected,  ib. ;  vassal  must  confirm  his 
right  when  not  publicly  infeft  before  con- 
solidating, 665  ;  possession  of  dominium 
utile  on  superiority  title  operates  consoli- 
dation b^  prescription.  2.  To  stranger: 
superionty  can  only  be  created  by  vassaPs 
infeftment,  667  ;  can  only  be  conveyed 
dummodo  vaasalli  conditio  non  sit  dete- 
rior,  ib. ;  interjected  superior  incompe- 
tent, ib.;  objection  competent  to  vassal 
only,  t6. ;  superior  may  burden  his  right, 
ib. ;  cannot  multiply  superiors,  t&. ;  huw 
objections  to  multiplication  of  superiors 
avoided,  668 ;  form  of  conveyance,  ib, ; 
feu-duties  assigned,  669 ;  feu-rights  ex- 
cepted from  the  warrandice,  ib. 

—  estate  of,  useful  for  forming  fineehold 
qualification,  669 ;  votes  abolished  by 
Keform  Act,  ib. ;  old  votes  retained,  ib. ; 
former  qualification,  ib. ;  mode  of  creating 
votes,  670  ;  how  old  votes  preserved,  671 ; 
voter  must  have  had  a  vassal,  ib. 

Symbob,  anciently  used  in  deliveiy,  566, 


567  ;  original  idea  of,  ib. ;  symbols  sppro- 
priate  to  diffdrent  subjects,  568,  573 ;  ii 
givine  of  sasine  now  abolished,  590 ;  b 
transrerence  by  resigQatioo,  615. 

Tacit  relocation,  866. 

Taxed  ward  substituted  for  military  lervicet, 
523. 

Teinds,  definition  of,  809 ;  symbols  for  is- 
feflment  in,  573 ;  all  teinds  annexed  totke 
Crown  at  the  Beformation,  ib.;  heriton 
empowered  to  value  and  porchase  ttink, 
ib. ;  how  transmissible,  tb. ;  dispositioiiaf^ 
its  terms,  ib. ;  infeftment  separates  thea 
from  the  land,  810 ;  seperate  conveTiBoe 
necessary  after  fendalixatioD,  ib. 

Tenendas,  clause  of,  549 ;  see  Feu-^utrter; 
its  original  purpose  to  express  the  kind  oif 
holding,  ib.;  does  not  transmit  a  rigk, 
ib. ;  ma^  raise  presumption,  551 ;  moden 
purpose  is  to  point  out  the  superior,  and  to 
prescribe  the  kind  of  tenure,  lb. ;  clause  of 
tenendas  not  affected  bj  Transference  of 
Lands  Act,  551. 

Tentative  title,  see  Adjudication  on  Trust 
Bond. 

Terce — what  it  consists  of,  672 ;  arises  on 
divorce  of  husband,  ib. ;  is  constituted  by 
marria^,  ib. ;  does  not  require  inieftmeot, 
ib. ;  origin  of,  ib. ;  depends  on  husbsad'i 
sasine,  ib. ;  what  subjects  are  exempt 
from,  ib. ;  kenning,  673 ;  when  excloded, 
ib.  740 ;  claim  drops  if  widow  not  served, 
ib. ;  lesser,  ib. ;  it  is  excluded  by  accept* 
ance  of  a  special  provision,  690. 

Term  of  entry,  549. 

Testament  vitiated  in  name  of  executor  hj 
the  testator,  found  valid  as  to  l^aciet, 
128. 

■  how   attested   in    Roman    law,   73; 

origin  of  power  to  devise,  477  :  a  BotuI 
conveyance  de  presenti  is  not  a  viil, 
ib. ;  what  constitutes  a  ralid  will,  479 ; 
who  may  make  a  will,  ib.;  it  miut  be 
understood  by  testator,  ib., ;  in  favosr  of 
agent  written  by  himself  in  certain  d^ 
cumstances  reduced,  ib. ;  cannot  prejudice 
jus  relicta  and  le^tim,  ib. ;  in  lavoor  of 
strangers  is  inefikctual  if  testator  sft«r- 
wards  have  children,  479 ;  exception  to  thi* 
rule,  save  as  to  legirim,  ib, ;  directions  to 
accumulate  for  more  than  twentv-one  jesn 
void,  ib.;  it  must  be  probative,  ib. ;  inrro. 
bative  document  may  be  made  eflectoal  hj 
reference  to  it  in  a  probative  deed,  ih. :  no- 
tarial subscription,  ib. ;  mutual  settiemeiu 
by  husband  and  wife  in  bis  handwriung  it 

firobative  quoad  him,  480  ;  elSect  of  homf*- 
ogation  of  improbative  wiU,  ib. ;  a  cot- 
veyance  mortis  causa  must  be  a  oomplctei 
act,  and  not  mere  intention,  »&w;  bok^rtpb 
signed  instructions  have  not  the  edect  of 
a  will,  ib. ;  nor  have  drafts  of  settleoestt 
revised  by  granter,  »&. ;  it  may  bo 
made  t'fi  artiatlo  m&rtis^  ib. :  power  of  re- 
vocation cannot  be  renounced,  481 ;  «bst 
constitutes  revocation,  ib. ;  a  mutual  tes- 
tament cannot  be  revdied,  ib.;  where 
several  testaments  bj  same  party,  Itft 
only  receives  effect,  i2». ;  revocatm'of  IsH 
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will  revives  a  previous  one,  ih, ;  will  may 
be  contained  in  several  deeds  of  different 
dates,  ib. ;  its  form,  482  ;  nomination  of 
executor  constitutes  a  complete  will,  ib. ; 
if  no  executor  named,  Commissary  Court 
will  appoint  one,  t^. ;  when  executor 
hceres  fidaciarius,  ib, ;  testament  only 
conveys  moveables,  ib. ;  executor,  when 
hceres  Jiduciarius,  formerly  entitled  to 
part  of  estate,  483 ;  tbis  now  abolisbed, 
ib, ;  effect  of  naming  executor  univer- 
sal legatory,  ib. ;  effectual  tbougb  exe- 
cutor do  not  accept,  ib.:  construction 
is  according  to  presumed  intention,  ib. ; 
impossible  conditions  beld  pro  non  scriptisj 
ib, ;  construction  of  double  legacies,  484  ; 
interpretation  of  payments  during  testator's 
life,  tb. ;  cannot  convey  heritage,  693  ;  it 
cannot  burden  heir  to  heritable  estate  with 
legacies,  095 ;  a  stranger  may  be  burdened 
by  it,  702  ;  nuncupative  testament  invalid 
beyond  £100  Scots,  146. 

Testament — selfimposed  solemnities  must 
have  been  attended  to,  134 ;  must  be  at- 
tested or  holograph,  140  ;  an  improbative 
writing  may  form  part  of  a  settlement  by 
being  referred  to  in  a  probative  deed,  ib, ; 
execution  of,  by  one  notary  and  two  wit- 
nesses, sufficient  where  party  cannot  write, 
141 ;  parish  minister  may  act  as  notary  in 
his  own  parish,  ib. 

Testing-clause,  see  Deed,  statutory  soUm- 
nitieSf  Witness  Instrumentary — errors  in 
testing-clause  cannot  be  corrected  after 
recording  of  deed,  123;  though  given  in 
for  registration  in  Books  of  Council  and 
Session,  it  may  be  borrowed  up  if  not  re- 
corded, ib, ;  but  not  after  presentment  for 
registration  in  Books  of  a  Sheriff-court, 
%b.\  may  be  completed  at  any  time  while 
deed  unrecorded,  ib. ;  party  who  receives 
deed  without  testing-clause  may  insert 
it,  ib, ;  insertion  of  place  and  date  of 
subscribing  are  not  inter  essenticdia,  124 ; 
in  what  cases  it  is  of  importance  to  men- 
tion these,  ib, ;  this  clause  is  alone  com- 
mon to  all  deeds,  148  ;  what  is  sufficient 
notice  of  corrections,  additions,  etc.,  173  ; 
presumed  to  be  inserted  before  execution, 
174  ;  not  limited  to  mere  details  of  execu- 
tion, ib,,  175. 

Thelusson  Act — annuls  directions  to  accu- 
mulate proceeds  of  moveable  property  for 
longer  than  certain  periods,  479 ;  its  pro- 
visions now  applied  to  heritable  property 
by  Entail  Amendment  Act,  ib, ;  but  the 
latter  Act  is  not  retrospective,  ih. 

Things— division  of,  by  the  Roman  law,  190. 

Tippnng  Act— debts  null  under  its  provi- 
sions, 52. 

Title,  see  Completion  of  title. 

Title  Deeds,  see  Assignation  of  writs. 

Title — prescriptive,  see  Prescription,  Rvles 
for  framing  inventory  of  titles,  882. 

Titles  to  Land  Act — permissive,  532;  de- 
scription by  leading  name,  543  ;  by  refer- 
ence, ib. ;  direction  to  record,  563,  604  ; 
mode  of  infefiment  in  terms  of,  594,  et 
seq. ;  schedule  B,  596  ;  clause  of  registra- 
tion, 618  ;  short  form  imports  infavorem 


only,  621  ;  obligation  to  infeft  now  im- 
plied, 623 ;  tenendas  and  reddendo  in 
charters  by  pro^ss  may  be  referred  to, 
627  ;  writ  of  resignation,  ib. ;  writ  of  con- 
firmation, 633 ;  description  by  reference, 
640;  schedule  H,  No.  1,  Act  of  1860, 
ib. ;  new  form  of  disposition  and  assigna- 
tion, 658;  notarial  instrument,  schedule 
K,  659  ;  schedule  A,  No.  2,  ib. ;  mode  of 
completing^  title  of  trustees,  723 ;  schedule 
H,  tb. ;  heir  of  entail  may  charge  estate 
for  entailer's  debts,  737  ;  provisions  re- 
garding entails,  772  ;  scheaule  M,  784  ; 
writ  of  dare  constat,  806 ;  relinquishment 
of  superiority,  823. 

Titles  of  dignitv  are  transmitted,  jure  san- 
guinis,  from  dead  to  living,  793. 

Tocher,  disposal  of,  450. 

Translation— its  form,  266;  where  assigna- 
tion has  not  been  intimated,  the  grantee 
should  intimate  both  it  and  the  transla- 
tion, 267  ;  see  Assignation. 

Transmission  of  land — general  principles  re- 
gulating, 608  ;  is  voluntary  or  necessary, 
612  ;  voluntary,  inter  vivos,  612,  et  seq. ; 
voluntary,  intuitu  mortis,  671. 

of  Moveable  Property  Act,  provisions 

of,  243,  246,  248,  263. 

judicial,   773,   et  seq. ;    see  Banking 

and  Sale,  Sequestration. 

from  the  dead  to  the  living,  792 ;  et 

seq. ;  see  Service, 

obligation   to  transmit  only  effectual 

in  writing,  879  ;  the  writing  must  be  pro- 
bative, and  binding  on  botn  parties,  ib. ; 
requisites  of  the  writing  and  acceptance, 
880. 

Trout  fishing  passes  as  part  and  pertinent, 
548. 

Trust — trustees  cannot  acquire  trust-estate, 
55 ;  unlawful  for  trustee,  commissioner, 
or  adjudger,  to  purchase  bankrupt  estate, 
ib. ;  a  creditor  of  the  estate  may  purchase, 
ib. ;  one  of  the  trustees  cannot  make  pro- 
fessional charges  as  law-agent,  nor  can  he 
employ  a  firm  of  which  he  is  a  partner  to 
do  so,  61-64 ;  a  trustee  cannot  charge  for 
remuneration  as  factor,  475 ;  trustee  may 
be  instrumentary  witness  to  trust-deed, 
114;  is  name  of  trustee  inter  essentialia  f 
131 ;  it  will  subsist  though  trustees  do  not 
accept,  483,  704, 724  ;  trustees  must  enter 
with  a  superior  as  singular  successors, 
813 ;  but  superior  cannot  refuse  to  receive 
heirs,  ib. 

bond    by   trustees,   208 ;    trust-deed 

should  contain  power  to  borrow,  ib. ;  bond 
is  in  trustees'  names,  who  bind  themselves 
qua  trustees,  ib.;  trustees  not  liable  to 
personal  diligence  under  such  an  obliga- 
tion, but  cannot  plead  insolvency  of  estate, 
ib. ;  if  trustees  to  be  bound  personally,  ex- 
press terms  are  required,  209. 

Trust  disposition  and  settlement,  703 ; 
granter  must  have  radical  right,  ib.; 
trustees  cannot  execute  new  trust,  tb. 

nomination  of  trustees,  703  ;  trustee 

refusing  to  accept,  forced  to  denude,  but 
without  liability,  ib. ;  does  not  fall  bj 
failure  of  one  or  more,  unless  appointment 
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joint,  ib. ;  provisiona  in  rcs^anl  to  a 
quorum,  704 ;  gratuitouB  trusts  now  con- 
tain statutory  proyision  for  a  quorum,  ib,  \ 
interpretation  of  gratuitous  trusts,  ib. ; 
consent  of  sine  ayo  non  essential  to  every 
act,  705 ;  but  his  non-acceptance  does  not 
annul  the  trust,  t6. ;  terms  of  destination 
to  acceptors  and  survivors,  ib, ;  one  of 
trustees  dying,  the  full  title  remains  in 
•  survivors,  ib, ;  on  death  of  all  it  passes  to 
their  heirs,  706 ;  heirs  of  trustees  hold 
under  obligation  to  denude,  ib. ;  they  have 
not  powers  of  trustees,  ib. ;  terms  of  con- 
veyance, ib, ;  trustees  appointed  execn- 
tors,  ib. ;  also  tutors  and  curators  to  minor 
beneficiaries,  ib. ;  effect  of  revocation  of 
appointment  of  trustees,  and  new  appoint- 
ment without  dispositive  words,  i&.,  58. 

Trust  disposition  and  settlement  (continued) 
—trust  purposes,  706 ;  trustees  entitled 
to  pay  tjrimo  veruenH  if  not  interpelled, 
707  ;  wnere  whole  estate  burdened  gener- 
ally with  debts,  rule  of  law  between  heir 
and  executor  applies,  ib. ;  a  direction  to 
pay  debts  does  not  create  a  trust  for  behoof 
of  creditors,  708 ;  purposes  may  be  in  a 
separate  deed,  t5. ;  and  may  be  in  form  of 
a  testament,  ib, ;  such  testament  may  be 
in  English  form,  ib.  ;  and  although  not 
probative  here,  is  with  trust-deed  a  good 
settlement  of  heritage,  ib, ;  on  failure  of 
instructions,  heir  succeeds,  ib. ;  how  this 
may  be  so  far  prevented,  ib. ;  purposes 
must  be  legal,  ib, 

vesting  of  provisions  under — time  of 

vesting  should  be  fixed,  709  ;  where  bear- 
ing interest  before  term  of  payment,  pre- 
sumption is  that  provision  has  vested, 
ib, ;  effect  of  trust  on  questions  of  vesting, 
713  ;  trust  may  suspend  vesting,  ib. ;  pre> 
sumptions  in  regara  to  vesting,  ib, 

nature  of  rights  under — terms  of  in- 
structions determine  nature  of  right,  709  ; 
if  trust  fiind  is  moveable,  legatee's  share 
is  moveable,  ib. ;  if  trustees  are  to  convey 
lands  to  beneficiary,  his  right  is  heritable, 
710 ;  if  alternative  to  pay  proceeds  or 
denude  of  heritage,  the  kind  of  property 
determines  nature  of  right,  ib. ;  direction 
to  convert  into  money  makes  beneficiaries' 
right  moveable,  ib, ;  succession  moveable 
where  sale  indispensable  to  execution  of 
trust,  ib, ;  if  trustees  invest  beneficiary's 
share  with  his  sanction  in  heritage,  it  is 
heritable  as  to  his  successor,  ib. ;  general 
rights  of  parties  are  not  altered  by  invest- 
ment of  trust  funds,  ib. ;  beneficiaries' 
rights  are  assignable,  711 ;  does  not  re- 
quire a  feudal  conveyance,  ib. ;  different 
in  case  of  reversionary  right  of  a  truster, 
ib,  ;  beneficiary  has  only  jus  crediti,  ib. ; 
arrestment  attaches  legatee's  rights  in 
hands  of  trustees,  although  property  heri- 
table, ib. ;  but  if  abjudication  resorted  to, 
inhibition  is  proper  diligence,  ib. 

instructions  to  entail  contained  in — are 


interpreted  according  to  testator's  inten- 
tion, 712  ;  trustees  cannot  add  to  pro- 
hibitions specified,  t^. ;  must  specify  an 
order  of  succession,  ib. ;  what  is  right  of 


beneficiary  to  interest  in  truRt-funds  direc- 
ted to  be  invested,  ib. ;  money  cannot  be 
entailed,  ib. ;  same  principle  now  applied 
to  trusts  of  land,  ib,;  provisioDB  to  chil- 
dren, 713 ;  exclusion  of  rights  of  husbands 
of  daughters,  ib, :  proTision  to  child  io 
liferent  and  issue  m  fee,  ib, ;  where  legt- 
tee  ma.j  bequeath  mortia  cawSt,  his  settle- 
ment IS  good  without  reference  to  the 
faculty,  714. 

Trust  disposition  and  settlement  (continued) 
— contains  a  reserved  power  to  revoke, 
723  *,  and  reservation  of  liferent,  ib. ;  and 
dispensation  with  delivery,  ib. 

^—  T^owerB  of  truiUes — extends  to  acta  «>f 
ordmary  administrmtion,  714;  extraordi- 
nary powers  must  be  speciallj  granted, 
ib. ;  power  of  «a/e,  ib. ;  will  not  be  per- 
mitted if  not  authorisaidy  A. ;  is  limited 
to  terms  expresaed  in  deed,  715 ;  when 
the  deed  is  to  trustees  and  aasi^ees  with 
power  of  sale,  tmstees  may  assign  an  un- 
executed precept  to  a  purchaser,  ib.; 
when  succession  under  deeds  with  power 
of  sale  is  liable  to  legacy-duty,  ib. ;  Sac- 
cession  Duty  Act  now  regulates  duty 
where  estate  is  heritable,  716;  power  to 
purchase  lands  does  not  warrant  the  pur- 
chase of  feu-duties,  ib. ;  power  to  borrov 
may  be  raised  by  necessary  implication, 
ib. ;  the  Court  will  not  supply  it  whcrB 
wanting,  ib. ;  power  to  appoint  factor*, 
717  ;^  trustees  cannot  supercede  factor 
appointed  by  truster,  ib. ;  liability  of  trw- 
tees  when  this  power  is  not  conferred, 
ib. ;  trustees  may  depute  to  factor  power 
of  sale,  ib.;  power  (^aesumptioM  is  nov 
statutory,  ib, ;  it  may  be  exercised  on 
deathbed,  718;  it  cannot  be  exercised 
when  not  conferred,  ib, ;  power  to  benefi- 
ciary to  nominate  new  trustees,  ib. :  prr>> 
visions  of  Bankruptcy  Act  as  to  jndiciil 
factor,  719;  Court  will  appoint  jodicial 
factor  where  trustees  fail,  718 ;  how  hn 
title  is  made  up,  ib, ;  liability  of  person 
undertaking  office  of  trustee  without  ap- 
pointment or  assumption,  719;  power  to 
compound  and  submit,  ib. 

liabilities  of  trustees — were   fonmrlT 

liable  for  each  other,  719;  now  exempt 
from  joint  liability  by  statute,  3>. :  lia- 
bility for  their  factor,  720 ;  clause  of  prrv 
tection  against  liability,  ib. ;  doen  not  ex- 
empt from  all  responsibility,  721  ;  thej 
are  liable  for  profits  of  money  employed  ia 
trade,  t^.;  this  nile  does  not  apply  to 
partners  of  trading  firm  not  trustees,  A. ; 
they  must  make  up  money  paid  to  wroo^ 
party,  ib, ;  the^r  are  liable  m  expenses  <tf 
a  mala  fide  litigation,  722  ;  ana  for  obli- 
gations which  they  grant,  «& ;  and  fur 
gross  negligence,  io. 

conetittUionoftnAsA  and  tmeans  ofrar- 

rying  it  into  (ffect  after  ^ranters  deatik— 
mode  of  completing  title :  1.  Where  trust- 
deed  contains  special  description,  723: 
2.  Where  only  general  description,  ib. ; 
when  will  Court  appoint  new  trustee*? 
724  ;  judicial  factor  to  execute  a  trust  re- 
quires to  make  up  titles  in  his  own  name. 
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725  ;  acceptance  of  trust  hj  trustees  will 
not  be  inferred,  ib. ;  power  of  resiffnation 
is  now  statutory,  tJ.,  726  ;  accepting  trus- 
tees who  are  tutors  must  make  inventories 
of  pupil's  estate,  ih. ;  a  trustee  must  con- 
cur  in  proper  acts  of  administration,  ib. ; 
eflfect  of  bankruptcy  of  trustee,  726 ;  how 
trust  may  be  terminated,  ib. ;  substitution 
of  heir-at-law  of  last  surviving  trustee, 
727  ;  declaratory  adjudication  in  favour 
of  beneficiary,  ib. ;  see  Deathbed. 

Trust-Disposition  for  payment  of  creditors — 
its  form,  862  ;  relative  deed  of  accession, 
ib. ;  only  acceding  creditors  are  bound  by 
it,  ib. ;  eifect  of  sasine  to  tnistces  in  suc- 
cession, ib  ;  trustee  is  liable  as  vassal, 
863  ;  and  is  accountable  to  the  creditors, 
ib. ;  he  is  accountable  for  any  reversion  to 
the  truster,  ib. ;  radical  right  to  property 
remains  with  debtor,  ib.;  where  debtor 
had  no  right  antecedent  to  trust  he  has 
no  radical  right,  ib. ;  effect  of  trust>deed 
on  character  of  creditor's  debts,  tb. 

Trustee— office  of,  does  not  transmit  to  heirs, 
706. 

Tutor — the  father  is  the  natural  tutor  of  his 
child,  30 ;  the  ofiSce  extends  to  the  person 
and  estate  of  the  pupil,  ib, 

may  dispose  of  pupil's  moveable  estate, 

but  not  of  heritage  without  judicial  autho- 
rity, 31 ;  circumstances  in  which  such 
authority  given,  31,  32. 

bond  by,  207  ;  binds  the  pupil  only,  ib. ; 


cannot  exclude  right  of  cnallenge  after 
majority,  ib. ;  is  not  enforceable  until  after 
quadriennium  utile,  ib. ;  tutor  may,  how- 
ever, himself  become  bound,  ib. ;  should 
narrate  how  money  is  in  rem  versum  of 
pupil,  ti'6. ;  evidence  of  application  should 
be  preserved,  ib. ;  tutor  may  bind  himself 
to  procure  ratification  after  pupil  attains 
majority,  t6. 

Tntor-nominate,  does  not  require  authority  to 
make  up  titles,  31 ;  is  not  officer  of  Court, 
and  does  not  find  caution,  ib. ;  his  powers, 
31  ;  cannot  alter  order  of  succession  to 
pupil's  estate,  34  ;  see  Pupil. 

Tutor  ad  litem  is  validly  appointed  to  minors 
having  interest  in  proceedings  under  the 
Entail  Amendment  Act  at  any  stage,  31 ; 
entitled  to  professional  remuneration,  64. 


Udal  tenure,  516 ;  is  allodial,  ib. ;  decisions 
regarding  its  fendalization,  517 ;  title  is 
perfect  without  writing,  665. 

Union,  clause  of,  576 ;  what  is  capable  of 
union,  ib. ;  clause  of,  implied  in  grant  of 
barony,  ib. ;  implied  in  Infeftment  Act, 
501. 

Universal  representation,  see  Representa- 
tion. 

Urban  subjects — implied  power  of  subletting 
and  assigning  in,  unless  excluded,  866 ; 
sublease  must  not  be  for  different  purpose, 
t^. ;  landlord  bound  to  keep  in  repair, 
ib. 

Usur}' — law  repressing  usury  repealed,  62  ; 
rate  of  interest  should  be  specially  stipu- 
lated, ib, ;  meaning  of  *'  legal  interest," 


ib. ;  history  of,  192  ;  the  taking  of  usury 
was  prohibited  by  the  Romau  law,  ib. ; 
abolished  by  £dward  i.,  193  ;  devices  for 
eluding  laws  against  usury,  il>. ;  £10  per 
cent.  (Glowed  by  37  Henry  vjii.  c.  9,  %b, ; 
when  sanctioneu  in  Scotland,  194;  taking 
of  more  than  £10  per  cent,  then  made 
punishable,  ib. 

Vassal — his  estate  called  dominium  utile ^ 
520 ;  what  his  estate  consists  of,  627  ; 
personally  liable  for  feu-duties,  562,  598  ; 
iiis  right  extends  a  ccdo  usque  adcentmm^ 
ib. ;  he  cannot  renounce,  699.  See  Feu 
Charter^  Entry  with  Superior. 

Vendition,  see  Ships. 

Verbal  agreement  to  sell  land  validated  by 
payment  of  part  of  price,  186. 

lease,  validated  rei  interuentu^  186. 

Vesting,  see  Provisionft,  Marriage- Contract, 
Trust' Disposition,  Legacy. 

Vitiation  in  deeds,  see  Testing-dause,  Wit- 
nesses instrumentary ;  omission  of  observ- 
ance of  statutory  solemnities  is  fatal,  126. 

erasures,  deletions,  interlineations,  etc., 

remove  presumptions  of  genuineness,  127  ; 
and  are  presumed  to  have  been  made  after 
execution,  ib. ;  mode  of  making  necessary 
and  bona  fide  alterations,  t&. ;  deed  must 
show  that  any  corrections  or  alterations 
have  been  adopted  by  party,  ib. ;  and  they 
must  be  mentioned  m  the  body  of  the 
deed,  ib. ;  in  essentialibtts^  fatal  to  deed, 
128 ;  what  are  inter  esscntialia,  ib. ;  cases 
of  such  vitiation,  128-131 ;  marginal  addi- 
tions not  signed,  \ie\dpro  non  scrivtis^  132; 
non-observance  of  selt-imposed  solemiiities 
implies  vitiation,  134 ;  erasurrs  in  aub- 
stanticdibus  not  fatal  to  holograph  deed,  if 
writing  superinduced  be  holograph,  138. 

in  letters  of  homing,  296. 

in  bills — ^alteration  or  erasure  in  date, 


term  of  payment,  sum,  address,  or  signa- 
tures not  acg^uiesced  in,  infers  nullity,  368, 
369 ;  date  is  inter  essentialia,  although 
not  affecting  time  of  payment,  ib. ;  nullity 
under  Stamp  Acts,  ib. ;  alteration  before 
acceptance  does  not  necessarily  vitiate, 
360 ;  alteration  by  acceptor  of  the  dale 
held  immaterial,  ib. ;  immaterial  altera- 
tions do  not  affect  validity,  361  ;  altera- 
tions arising  ftx)m  negligence  of  acceptor 
cannot  be  pleaded  against  onerous  holder, 
ib. 

in  sasines,  effect  of  erasures  in,  678, 


et  seq. ;  and  of  obvious  blunders,  ib. ; 
enisures  in  sasines /^rciprtif  mani&t/^,  694. 
of  decrees  under  Montgomery  Act, 


63 


751. 

Vitium  reafe— examples  of,  affecting  obliga- 
tions, 51,  52,  70. 

Voluntary  transmission  of  land,  seo  Traiis- 
mission  of  land. 

Voluntates — all  deeds  were  formerly  deno- 
minated, 66. 

Votes,  old  mode  of  creating  on  freehold 
qualification,  669 ;  how  old  votes  are  still 
preserved,  671.    See  Superiority. 

Wadset,  sec  Heritable  Securities,  Wadset. 
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Wagers,  obligations  arisiDg  out  of,  cannot 
be  enforced,  50. 

Wardholding,  the  proper  feudal  tenure,  521  ; 
abolition  of,  ib. 

Warding,  act  of,  imprisonment  under  is  di- 
rect, 300 ;  only  refers  to  those  domiciled 
in  bui*gh,  i&. 

Wardship,  casualty  of,  512,  523. 

Warrandice,  clause  of,  in  deeds,  153. 

■  personal,  its  nature,  153 ;  either  im- 
plied or  expressed,  ib. 

impliea- — ^in  gratuitous  deeds  against 

future  deeds  of  granter,  ib. ;  in  transac- 
tions (where  a  deed  is  granted  for  an  in- 
adequate consideration)  against  past  and 
future  deeds  of  eranter,  tb. ;  absolute^  is 
implied  in  all  sales  for  an  adequate  price, 
ib. ;  its  import  is,  that  title  is  free  of  all 
defects,  ib. ;  is  not  a  security  against 
damnum  fatcdet  154. 

— —  expressed — where  mere  general  obliga- 
tion, the  warrandice  applicaole  to  particu- 
lar deed  is  implied,  154 ;  but  in  disposi- 
tions the  clause,  "  I  grant  warrandice," 
imports  absolute,  »&.,  554 ;  of  three  kinds 
— (1.)  simple,  154 ;  (2.)  from  fact  and 
deed,  155 ;  and  (3.)  absolute,  tb. ;  liability 
on  latter  arises  upon  eviction  through  de- 
fect of  title,  ib. ;  expressed  prevails  over 
implied  warrandice,  157. 

—  debiium  svbesse,  implied  in  assi^ations 
oi  debts,  155 ;  principle  upon  which  this 
is  founded,  156 ;  expressed  warrandice 
from  fact  and  deed  does  not  exclude  war- 
randice debiium  subesse  in  onerous  assig- 
nations of  debts,  157,  247  ;  where  assig- 
nation is  gratuitous,  simple  warrandice 
only  is  implied,  ib. ;  it  extends  to  the 
amount  in  the  assignation,  though  less  be 
paid  for  it,  ib.  ;  measure  and  effect  of, 
158  *,  after  eviction,  grantee  may  claim 
whole  damage,  ib. ;  value  is  taken  at  date 
of  eviction,  t&. 

— ^  is  stricti  luriSf  158 ;  claim  does  not 
arise  till  eviction,  159  ;  consenters  to  deeds 
not  liable  in  warrandice,  tb. ;  when  proper 
to  express  the  kind  of  warrandice,  io. 
real,  used  in  relation  to  heritable  sub- 


jects only,  159;  implied  in  excambions, 
160  ;  clause  of  warrandice  in  feudal  rights, 
553  ;  its  origin,  ib. ;  form,  ib. ;  effect,  ib.; 
is  important  with  reference  to  sufficiency 
of  title,  554 ;  does  not  raise  claim  until 
eviction,   ib.',  claim  is  for  value  where 
greater  than  price,  ib. ;  abbreviated  clause 
mtroduced  by  Lands  Transference  Act, 
ib.,  647 ;  threatened  eviction  should  be 
intimated,  556  ;  charters  by  progress  con- 
tain no  warrandice,  627  ;  where  eviction 
is  not  imputable  to  granter  of  feu,  555 ; 
does  not  extend  to  notorious  petty  liabili- 
ties, ib. ;  does  it  apply  to  burdens  imposed 
by  public  law  ?  w. ;   against  augmenta- 
tion of  stipend,  ib. ;  incurred,  example  of, 
ib. ;  exception  of  feu-rights  from  warran- 
dice in  disposition  a  me,  669 ;  warrandice 
of  assignation  of  writs  and  rents,  558  ; 
warrandice  of  quality  of  goods  must  be 
expressed,  154 ;  warrandice  of  writs  and 
rents,  558  ;  now  implied,  ib. 


Warrant  of  registration — its  form,  595 ;  must 
be  written  on  deed,  ib. ;  or  on  extract,  ib. ; 
must  be  in  form  of  schedule,  ib.;  mnit 
specify  name  and  designation  of  vassal, 
to. ;  must  be  signed  hy  vassal  or  his  agent, 
ib. ;  need  not  be  holograph,  ib. ;  signature 
of  agent  should  be  that  of  an  inmvidual 
and  not  of  a  firm,  ib. ;  where  clause  of 
direction  to  be  acted  on,  ib. ;  effect  of  re- 
cording in  terms  of  clause  of  direction, 
596  ;  all  the  parties  must  be  named  and 
designed,  ib. ;  defect  in,  ib. ;  on  disposi- 
tion and  assignation,  669. 

Warrant  to  imprison,  see  Personal  DUigettu 
Ad. 

Will,  see  Testament. 

Witnesses,  instrumentary — see  Deed,  statu- 
tory solemnities — ^foar  witnesses  required 
to  notarial  subscription   of  deed  whe.n; 
party  cannot  vnrite,   110;   they  are  wit- 
nesses to  the  warrant  to  the  notaries  as 
well  as  their  subscription.  111  ;  subscrip- 
tion of,  not  formerly  required,  tb. ;  names 
and  designation,  could  formerly  be  tup- 
plied  by  condescendence,  ib. ;  statatorr 
enactments  regarding,  1 12  ;  who  ma?  be, 
ib. ;  can  women  be  such,  ib.  ;  pupiin  can- 
not be,  113;  minors  may  be,  ib. :  blioJ 
persons,  idiots,  and  furious  persons,  ms} 
not  be,  ib. ;  to  what  extent  panics  in- 
terested in  deed  are  excluded,  ib. ;  cear 
relations  are  not  disqualified,  114  ;  nor  in- 
famous persons,  115 ;  how  many  rvquirel'" 
112  ;  they  simply  verify  subscription  ci 
party,  ib. ;  they  must  have  personal  knov- 
ledge  of   party    subscribing,    t^. ;    inhit 
amount  of  knowledge  is  necessar}?  lib. 
must  see  party  subscribe,  or  hear  him  ac- 
knowledge his  si^ature,  ib. ;  most  sal- 
scribe  after  principal  party,  118;  shodi 
add  word  "  witness'*  after  subscription. 
119;    but   this    not    indispensable,  w.: 
should  subscribe    immediately,   but   a^< 
necessarily  in  presence  of  principal  partv. 
ib. ;  nor  for  some  time  after,  nor  toc«ibvr, 
120 ;    single   subscription   of  witness  t ' 
several  signatures  at  different  dat>*fr  beii 
sufficient,   ib. ;  designation   must  be  in 
sorted  in  the  body  of  the  writ,  ib. ;  «Ha: 
is  a  sufficient  designation  ?  .1*21  :    maj 
attest  personal  and  notarial  subscripti.i 
at  same  time,  123. 

to  giving  of  sasine,    571  ;  must  be 

named  and  described,  576  ;  number  neoe> 
sary,  ib. ;  formerly  signed  every  pa^t*,  577 
what  they  attest  under  new  form  ot  Maine. 
591 ;  witnesses  to   resignation  ad  nm 
620. 

Wives,  see  Married  Women. 

Wood — heir  of  entail  may  cut  growirg  wooJ. 
738. 

Women— -can   they  be  instrumentarr  wit- 
nesses? 112. 

Written  title— introduction  of,  22  ;  without 
writing,  no  title  to  land,  ib  ;  what  oblict- 
tions  as  to  moveables  require  writing,  i^ 
See  Guarantee. 
Writ,  see  Deed^  Obligation. 

see  Besianation^  Conjirmaticm^  Cii«- 

eery  writ,  Vkarters,  Crown. 
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Writer  ot  deed,  see  Deed^  statutory  aoUmni' 
ties. 

Writings  in  re  mercatoriSij  see  Deeds  privi- 
leged. 

Writs  blank  in  name  of  erantee,  null  by  Act 
1C9C,  c.  25, 133 ;  maybe  subscribed  blank 
and  completed  before  deliverji  i&. ;  this 


will  be  presumed  unless  contrary  proTed, 
ib. ;  bills  of  exchange,  etc.,  are  exemptea 
fix)m  this  Act,  134 ;  where  sum  not  nlled 
up  in  bond  before  granting,  deed  may  be 
objected  to,  ib. 
Writs — assignation  of,  see  Disposition  a  me 
velde  me. 


ERRATA. 

Page  100,  line  3  of  note,  dele  1G96,  cap.  15. 
Page  650,  line  26, /or  disponee  read  disponer. 

In  Index  to  Casbb — 

P.  xvi.  Under  Crawfnrd's  Younger  Children  v.  Crawfurd,  read  14G,  693. 
XX.  Insert  Duthie  v.  Duthie,  712. 
XX.  Under  Dykes  and  Boyd  v.  Boyds, /or  586  read  680. 


BDHraUROH  :  T.  CONSTABLE, 
PRIITTBR  TO  THK  QUERN,  AND  TO  THE  UNIVERHITV. 


